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CAUSES  in  which  the  decisions  contained  in  the  Appellate 
Division  Reports  have  been  passed  upon  hy  the  Court  of 
Appeals. 

Andbrson  v.  Schobn 189  App.  Div.  495 

Affirmed:  231  N.  Y.  590. 
Ahthus  r.  Rail  Joint  Co 193  App.  Div.  571 

Affirmed:  231  AT.  Y.  557. 
Babcock  V,  Statb  of  N»w  York 190  App.  Div.  147 

Affirmed:  231  N.  Y.  660. 

Bau>icini  v.  Nbw  York  Central  R  R.  Co 188  App.  Div.  898 

Affirmed  an  opinion  of  Blackhab,  J.,  below:  231  N.  Y.  596. 
Barrett  v.  Brooklyn  Heights  R.  R.  Co 188  App.  Div.  109 

Affirmed:  231  N.  Y.  605. 

B  AT7MBRT  V,  Malkin 189  App.  Div.  858 

Appeal  dismissed:  231  N.  Y.  509. 
Bebman  ».  Bd.  of  Education,  Penn  Yan 195  App.  Div.  357 

Affirmed:  231  N.  Y.  624. 
Bernard  v.  Golden  Gate  Mfg.  Co 187  App.  Div.  542 

Affirmed:  231  N.  Y.  591. 
Bbrrab  V,  Kbane 191  App.  Div.  947 

Affirmed:  231  N.  Y.  566. 
Billotti  r.  Taub 194  App.  Div.  948 

Affirmed:  231  N.  Y.  512. 
Bond  &  Mortgage  Guarantee  Co.  v.  Upland  Realty 

Co 187  App.  Div.  459 

Affirmed:  231  N.  Y.  591. 
BoTD  r.  McAdoo 190  App.  Div.  881 

Affirmed:  231  N.  Y.  537. 
Brady  v.  Erlanger 188  App.  Div.  728 

Affirmed:  231  N.  Y.  563. 
Bridge's  Sons,  Inc.,  v.  State  of  New  York 188  App.  Div.  500 

Affirmed:  231  N.  Y.  532. 

Burns  Mfg.  Co.  v.  Clinchfield  Products  Corp 189  App.  Div.  569 

Appeal  dismissed:  231  N,  Y.  561. 
BusB  V.  Estate  of  Buse,  Inc 191  App.  Div.  946 

Affirmed:  231  N.  Y.  563. 

Bushel  v.  New  York  Central  R.  R.  Co 188  App.  Div.  899 

Affirmed  on  opinion  of  Blackmar,  J.,  below:  231  N.  Y.  596. 
BusTiN  V,  HooKWAY  CONSTRUCTION  Co 190  App.  Div.  929 

Affirmed:  231  N.  Y.  539. 
Carr  p.  Pennsylvania  R.  R.  Co 189  App.  Div.  925 

Affirmed:  231  N.  Y.  584. 
CiBiBLLO  V.  ^REAT  Lakes  Dredge  &  DocK  Co 195  App.  Div.  913 

Affirmed:  231  N.  Y.  566. 
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CusHMAN  9.  Nbw  Yobk  Central  R.  R.  Co 188  App.  Div.  809 

AffirfMd:  231  N.  Y.  697. 
Dblawabb  &  Hudson  Co.  v.  Statb  of  Nbw  York.  . . .  190  App.  Div.  884 

Affirmed:  231  N.  Y.  559. 
Drbobb  9.  Intbbnational  R.  Co 190  App.  Div.  570 

Affirmed:  231  N.  Y.  538. 
DxjJTT  V.  Nbw  York  Central  R.  R.  Co 188  App.  Div.  899 

Affirmed:  231  N.  Y.  597. 
Eddt  Valve  Co.  v.  Village  or  Barker 188  App.  Div.  997 

Affirmed:  231  N.  Y.  587. 
Erwin  V,  Waterburt 186  App.  Div.  509 

Affirmed:  231  N.  Y.  592. 
Feinbtein  v.  Massachusetts  Bonding  &  Ins.  Co....  194  App.  Div.  961 

Affirmed:  231  N.  Y.  551. 
Finnbgan  ».  Buck 195  App.  Div.  923 

Affirmed:  231  N.  Y.  638. 
Francavilla  v.  Mitchbll,  Inc 194  App.  Div.  929 

Affirmed:  231  N.  Y.  610. 
Frisbib  &  Stansfield  Knitting  Co.,  Inc.,  v.  Statb 
of  New  Yobk 189  App.  Div.  341 

Affirmed:  231  N.  Y.  623. 
Gaffnet  V,  People's  Tbust  C6.  of  Binghamton 191  App.  Div.  097 

Affirmed:  231  N.  Y.  bTl. 
Gatnob  V,  Village  of  Pobt  Chestbb 174  App.  Div.  122 

Modified:  231  N.  F.  461. 

Gladtsz  9.  Polish  Union  of  America 192  App.  Div.  941 

Appeal  dismiaaed:  231  N,  K.  612. 
Gray  v.  Sembt-Solvat  Co 194  App.  Div.  946 

Affirmed:  231  N.  Y.  618. 
Grillo  v.  Shbrman-Stalter  Co 195  App.  Div.  362 

Affirmed:  231  N.  Y.  621. 
Hannan  v.  Cart 159  App.  Div.  937 

Affirmed:  231  N.  Y.  581. 

Hedges  v,  Craig 194  App.  Div.  786 

Affirmed  an  opinion  o/Merrell,  J.,  below:  231  N.  Y,  513. 
Hemingway,  Inc.,  v.  Marden,  Orth  &  Hastings  Co., 
Inc 190  App.  Div.  902 

Affirmed:  231  N.  Y.  584. 

Herbst  0.  Bellack 195  App.  Div.  928 

Appeal  dismissed:  231  N.  Y.  599. 
Herniman  v.  New  York  Central  R.  R.  Co 175  App.  Div.  911 

Affirmed:  231  N.  Y.  519. 
Hlubokt  0.  EopiTZ 195  App.  Div.  917 

Affirmed:  231  N.  7.  557. 
Houlden  0.  Fabmbbs'  Alliance  Co*opebativb  Fibb 
Ins.  Co 188  App.  Div.  784 

Affirmed:  231  N.  Y.  636. 
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HowDBN  &  Co.,  Inc.,  p-  Ambbican  Condbnsbb  &  Enoi- 

NBBBiNO  Corp 194  App.  Div.  164 

Affirmed:  231  N.  Y.  627. 
HoTT  V.  Dollar  Savings  Bank,  New  York  Citt 187  App.  Diy.  243 

Affirmed:  231  N,  Y.  583. 
Johnson  v,  Citt  or  New  York 191  App.  Div.  205 

Affirmed:  231  N.  Y.  564. 
JoTCB  V.  Eastman  Kodak  Co 182  App.  Div  354 

Affirmed:  231  N.  Y.  634. 

KbNNBDT  V,  SUPRBMB  COXTNCIL,  CaTHOUC  BbnBVOLBNT 

Lboion 188  App.  Div.  613 

Affirmed:  231  N.  Y.  582. 

Kbnton  0.  Robin 195  App.  Div.  921 

Appeal  diemUeed:  231  AT.  Y.  604. 
KiNNBT  V.  New  York  Central  &  H.  R.  R.  R.  Co 190  App.  Div.  967 

Affirmed:  231  N.  Y.  578. 
Kraub  9.  QuBBNS  CouNTT  Watbr  Co 188  App.  Div.  557 

Affirmed:  231  N.  Y.  537. 
Krinbkt  V,  Ward  &  Gow 193  App.  Div.  557 

Affirmed:  231  N.  Y.  525. 
KuB8  V.  Flower  City  Tissue  Mills  Co 190  App.  Div.  928 

Affirmed:  231  N.  Y.  637. 
Lambobn  9.  Lake  Shobb  Banking  &  Trust  Co 196  App.  Div.  504 

Affirmed:  231  N,  Y.  616. 
liiSBNiR  V.  Weinoartbn 189  App.  Div.  908 

Affirmed:  231  N,  Y.  627. 
Luitwibler  v.  Luitwieler  Pumping  Engine  Co 190  App.  Div.    80 

Reversed:  231  N.  Y.  494. 
Lut«  v.  Huffman  &  Co 195  App.  Div.  915 

Affirmed:  231  N.  Y.  622. 
Matter  of  Board  of  Education  of  Citt  &  Citt 

School  District  of  New  York  v,  Craig 196  App.  Div.  892 

Affirmed:  231  N.  Y.  554. 
Matter  of  Boulevard  Theatre  &  Realtt  Co 195  App.  Div.  518 

Affirmed:  231  N.  K.  615. 
Matter  of  Bowers 195  App.  Div.  548 

Affirmed:  231  N.  Y.  613. 
Mattib  of  Brbnnan  (Estate) 193  App.  Div.  907 

Affirmed:  231  N.  Y.  628. 
Matter  of  Curtis  (2  oases) 193  App.  Div.  334 

Affirmed:  231  N.  Y.  632. 
Mattbb  of  Dollar  (Hulett) 194  App.  Div.  948 

Affirmed:  231  N.  Y.  545. 
Mattbb  of  Gbadb  Cbossing  Comrs.,  Citt  of  Buffalo.  194  App.  Div.  950 

Affirmed:  231  N.  Y.  631. 
Matter  of  Natlor 194  App.  Div.  601 

Affirmed:  231  N.  Y.  614. 
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Mattbb  op  O'Rorke 195  App.  Div.  893 

Affirmed:  231  N.  Y.  547. 
Matter  of  People,  by   Philups    (Polish  Union  of 

Ambbiga) 192  App.  Div.  941 

Appeal  dUminud:  231  N.  Y.  611. 

Matter  of  Schwabz 195  App.  Div.  194 

Affirmed  on  opinion  of  Clabkb,  P.  J.,  bOow:  231  N,  Y,  642. 

Mattbb  of  Seelet  p.  Pubcbll 196  App.  Div.  920  * 

Affirmed:  231  N.  Y.  601. 

Mattbb  of  Stbaubs  (Kensigo  Resbbvoib) 189  App.  Div.  953 

Affirmed:  231  N.  7.  620. 

McGowAN  V,  Ballantinb  &  Sons 194  App.  Div.  912 

Appeal  diBmUsed:  231  N.  F.  600. 

McLbab  v.  Balmat 194  App.  Div.  827 

Affirmed:  231  N.  Y.  548. 

McLeab  v.  Balmat 194  App.  Div.  827 

Appeal  wUhdrawn:  231  N.  Y,  599. 

Mobnio  t>.  New  York  Centbal  R.  R.  Co 187  App.  Div.  323 

Affirmed  on  opinion  of  Blackmab,  J.,  belovo:  231  N.  K.  596. 

Molenaob  r.  Von  Deblehb 192  App.  Div.  955 

Appeal  dismiezed:  231  N.  Y.  602. 

Moonet  V,  Dblhonico'b 195  App.  Div.  913 

Affirmed:  231  N.  Y.  623. 

Mobbbll  9.  Bbookltn  Bobough  Gas  Co 195  App.  Div.  899 

Reversed:  231  N.  Y.  617. 

MuBPHT  V,  Belt  Line  Railway  Cobpobation 190  App.  Div.  901 

Affirmed:  231  N.  Y.  535. 

O'Bbibn  v.  United  States  R.  R.  Administbation 194  App.  Div.    63 

Affirmed:  231  N.  Y.  511. 

Paine  v.  City  of  New  Yobk 190  App.  Div.  681 

Affirmed:  231  N.  Y.  529. 

Painteb  v.  Fletchbb 189  App.  Div.  165 

Affirmed:  231  N.  Y.  530. 

Palmeb  v.  Rotaby  Realty  Co.,  Inc 194  App.  Div.  969,  974 

195  App.  Div.  903,  906 
Appeals  dismissed:  231  AT.  Y.  609. 

Pabkeb  v.  Simon 194  App.  Div.  342 

Reversed:  2^1  N.  7.503. 

People  v.  Gebnstein 194  App.  Div.  983 

Affirmed:  231  N.  Y.  585. 

People  t;.  Kafka. 194  App.  Div.  973 

Affirmed:  231  AT.  7.  576. 

People  v.  Kibsh 187  App.  Div.  881 

Appeal  dismissed:  231  N.  Y.  603. 

People  v.  Mabtini 196  App.  Div.  889 

Appeal  dismissed:  231  N.  Y.  603. 

People  v.  O'Hagan 190  App.  Div.  890 

Affirmed:  231  AT.  Y.  528. 
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People  i;.  Radcuffe 194  App.  Div.  946 

Appeal  dismissed  an  authority  of  People  v.  Redmond  (225  N.   Y.  206):  231 

N,  Y.  634. 

People  v.  JIothenberq 193  App.  Div.  897 

Appeal  dismissed:  231  N,  Y,  602. 

People  v,  Sipp 183  App.  Div.  924 

Affirmed:  231  N.  7.  519. 

People  v.  Smith 190  App.  Div.  887 

Affirmed:  231  iV.  Y,  531. 

People  v.  Ward 192  App.  Div,  955 

Affirmed:  231  N.  Y.  588. 

People  v.  Westchester  County  Nat.  Bank 198  App.  Div.  928 

Ret^ersed:  231  N,  Y.  465. 

People  ex  rel.  Boyle  v.  Cruise 197  App.  Div.  705 

Affirmed:  231  N.  Y.  639. 
People  ex  rel.  Central  Union  Trust  Co.  of  New- 
York  V.  Wendell 197  App.  Div.  131 

Affirmed:  231  AT.  Y,  629. 

People  ex  rel.  City  of  New  York  v.  Page 192  App.  Div.  406 

Appeal  dismissed:  231  N,  Y.  516. 

People  ex  rel.  Downey  v.  Gibbonb 194  App.  Div.  983 

Affirmed:  231  N.  K.  611. 

People  ex  rel.  Helvetia  Realty  Co.  v.  Leo 195  App.  Div.  887 

Affirmed:  231  N.  Y,  619. 
People  ex  rel.  Long  Island  R.  R.  Co.  v.  State  Bd. 

op  Tax  Comrs 193  App.  Div.  297 

Reversed:  231  N.  Y.  569. 
People  ex  rel.  Long  Island  R.  R.  Co.  v.  State  Bd. 

op  Tax  Comrs •. 193  App.  Div.  911 

Reversed:  231  N.  Y,  570. 
People  ex  rel.  Long  Island  R.  R.  Co.  v.  State  Bd. 

of  Tax  Comrs 193  App.  Div.  911 

Reversed:  231  N.  Y.  571. 
People  ex  rel.  Long  Island  R.  R.  Co.  v.  State  Bd. 

op  Tax  Comrs 193  App.  Div.  911 

Affirmed:  231  AT.  Y.  572. 
People  ex  rel.  Long  Island  R.  R.  Co.  v.  State  Bd. 

op  Tax  Comrs 193  App.  Div.  911 

Affirmed:  231  N,  Y.  573. 

People  ex  rel.  M anley  v.  Craig 195  App.  Div.  850 

Reversed  on  authority  of  People  ex  rel.  Rand  v.  Craig:  231   N.   K.  574. 

People  ex  rel.  Mayo  v.  Hanley 192  App.  Div.  905 

Affirmed:  231  iV.  7.  544. 
People  ex  rel.  Metropolitan  Life  Ins.  Co.  y.  Knapp  .   193  App.  Div.  413 

Affirmed  on  opinion  of  B.,T.  Kellogg,  J.,  below:  231  N.  Y,  630. 
People  ex  rel.  Morewood  Realty  Holding  Co.  v. 

Cantor 195  App.  Div.  190 

Affirmed:  231  N,  Y.  553. 
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People  ex  bbl.  National  Park  Bank  v.  Cantor 195  App.  Div.  890 

Affirmed:  231  N.  Y.  514. 
People  ex  rel.  New  York  Central  &  H.  R.  R.  R. 
Co.  (3  cases) 192  App.  Div.  955 

Affirmed:  231  A^.  K.  515. 

People  ex  rel.  Palmer  v,  Wolkoff 196  App.  Div.  954 

Appeal  dismissed:  231  N.  Y,  595. 
People  ex  rel.  Post  &  McCord,  Inc.,  v.  Cantor 194  App.  Div.  961 

Affirmed:  231  N,  Y.  552. 
People  ex  rel.  Shipston  v,  Thompson 196  App.  Div.  923 

Affirmed:  231  AT.  Y.  541. 

People  ex  rel.  Smyth  v.  Craig 195  App.  Div.  857 

Reversed  on  authority  of  People  ex  rel.  Rand  v.  Craig:  231  N.  Y.  575. 
People  ex  rel.  Story  v,  Cukor 192  App.  Div.  914 

Affirmed:  231  N.  Y.  526. 
People  ex  rel.  Ter  Bush  &  Powell,  Inc.,  v.  Dibble  . .   196  App.  Div.  913 

Affirmed:  231  AT.  Y,  593. 
People  ex  rel.  Turner  Construction  Co.  v.  Cantor.   196  App.  Div.  213 

Affirmed:  231  N.  F.  610. 
People's  Gas  &  Electric  Co.  op  Osweqo  v.  State 

OF  New  York 189  App.  Div.  421 

Affirmed:  231  N.  Y.  520. 
Reeder  V,  Smith 188  App.  Div.  674 

Affirmed:  231  N.  Y.  635. 
Roy  Realty  Co.  v,  Altman  &  Co 194  App.  Div.    43 

Reversed:  231  AT.  7.  549. 
Ryan  v,  Comstock  &  Co 193  App.  Div.  888 

Affirmed:  231  A^.  F.  568. 
Salant  v.  Pennsylvania  R.  R.  Co 188  App.  Div.  851 

Affirmed:  231  N,  K.  607. 
Sanesi  V,  Western  Union  Telegraph  Co 190  App.  Div.  893 

Affirmed:  231  A^.  Y,  5^5. 
SCHAFFRON  V,  TUTTLE 189  App.  Div.  924 

Affirmed:  231  AT.  Y,  529. 
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chap.  34 155-158,  161-163 
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t  See  Laws  of  1909,  chap.  36,  as  amd. —  [Rbp. 
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§  50  et  seq.,t  as  amd 289 

§  50  et  8eq.,t  as  amd 289 

§62t 289 

Decedent  Estate  Law. 
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§  36 258,  259 

§  47a  (new) 270 
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§  875,  subd.  8  (new) 419,  507 

508,  509 
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420 
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414.  419 
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§  34  et  seq.,  as  amd 289 
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generally 711 
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§78 122 

§88 365 
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§475 342,  345 
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art.  14§ 862 
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§  61 703,  704 
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§16 399,  401,  405 
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♦  See  Laws  of  1909,  chap.  10,  as  amd. —  [Rep. 

t  See  Laws  of  1912,  chap.  444,  amdg.  Laws  of  1911,  chap.  647. —  [Rep. 

t  See  Laws  of  1916,  chap.  451.—  [Rh;p, 

§  See  Laws  of  1909,  chap.  36,  as  amd.-«  [Rep, 


Digitized  by 


Google 


SESSION  LAWS  CITED. 


Ixiii 


Personal  IVoperty  Law.  paob. 

§§65.67 519 
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§  100,  rule  3,  subd.  1  (niew). .  571 
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§§  104.  106  (new) 216 

§126  (new) 701 

§  144  (new) 767,  770 

§145  (new) 770 

§146  (new) 701 

§§  214.  215,  218  (new) 769 

-Railroad  Law. 

§21 831.833,  834 

§91 913,  923 

§93 832-835 

Real  Proi>erty  Law. 

§40 898 

§67et8eq 897 

§§  105.  107 667,  669,  670 

§  110 307,  308 

§111 38 

§176 211 

§242 487,688,691,  692 

§259 688,  691,  692 

§  291 293 

§§  299,311 378 

Religious  Corporations  Law. 

§42 274 

Tax  Law. 

art.  10.  as  amd 639 

art.  11 132-138 

art.  16  (new). . .  132,  133,  135-138 

§  133. 289,  292 

§  220. ...  601.  602.  605,  606,  614 

§  220.  subd.  6 600,  601,  614 
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§254 136,  137 

§260  (new) 853 

§270  (new) 743,  744 

§  350,  subd.  6  (new) 137 

§351  (new) 132,  135 

§352  (new) 132 

§357  (new) 132,  135 

§  359  (new) 132,  136-138 

§  359,  subd.  1  (new) 137 

§360  (new) 136 

§362  (new) 136 

Transportation  Corporations  Law. 
§26  (new) 929 

Workmen's  Compensation  Law. 
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§2,  group  10 463 
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§3,  subd.  5 203 

§  3,  subd.  7 383,  387,  388 

811,  818,  904 

§10 383,  387,  388,  904 

§11 202 

§18 816,  817 

§20 818-821 
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§29 746,  747 
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§  74 820,  821 
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506,608,  509 

1901,   «   466.  §  169 7 

1901.   «   466,  §187 414,  420 

1901,   «   466,  §261 416-418 

1901,   «   466.  §419 10,  11 

416.  418,  507--509 
1901,   «   466,  §  718-d  et  seq. 

(new) 942 

1901,   «   466,  §1131 610 

1901,  «  466,  §  1132.  5a5, 506.  609 
1901,  «  466,  §  1541.  13,  508.  609 
1901.   «   466,  §1543 110 

1901,  "  466,  §  1569-a  (new).  109 

110 

1902,  «   140 832,  833 

1904,  «   247 506 

1905,  «  368 601,  605 

1905,  «   724.  as  amd 910 

1906,  «  507 57,  68 

1906,   «  508 57,  68 

1908,  «  310 601,  605 

1909,  «   10 393 

1909,  «   15.  §22 110 

1909,  «   18,  §35 257-259 

1909,  «   18,  §36 268,259 

1909,  «  18,  §  47-a  (new) ....  270 

1909,  «   18.  §85 802 

1909,  «   19,  §15 490 

1909,  «   19.  §51 655,732 

1909,  «   22,  §293 706 

1909,  <"  24,  §  34  et  seq.,  as 

J  amd 289 


Digitized  by 


Google 


SESSION  LAWS  CITED. 


Ixv 


1909,  chap. 

1909,  " 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  " 


1909, 
1909, 


1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909.  « 

1909,  ** 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  "^ 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  « 

1909,  *" 

1909,  « 

1909,  « 

1909,  « 


PAQS. 

26 711 

26,  §34 711,  712 

28,  §15 790-792 

28,  §16 222 

28,  §§305,307 325 

29,  §  86-c  (new) ....     14 

30,  §   282,   subd.   2 
(new) 823-825 

30,  §289  (new) 642 

30,    §  289,   subd.   1 

(new) 642 

33,  §  63  (new) 168 

35,  §78 122 

35,  §88 365 

35,  §88,  subd.  2....  365 

35,  §474 207 

35,  §475 342,  345 

36,  art.  14 862 

37,  §  61 703.  704 
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amd.  (new)t 289 

647,  §62(new)t....  289 
732 601,  605 


1912,  ohap. 

1912,  « 

1912,  « 

1912,  « 

1913,  « 
1913,  « 
1913,  « 
1913,  « 
1913,  « 
1913,  « 
1913,  « 
1913,  « 

1913,  « 

1914,  « 


1914, 
1914, 
1914, 
1914, 


1914, 

1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 
1914, 

1914. 
1914, 
1914, 
1914, 
1915, 


PAGl. 

217 168 

292 743,  744 

444 289 
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720 365 
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744 832-835 

779 743,  744 

820 706 

41....  202,203,383-388 

390,  463-165,  746,  747 
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903,  904,  906,  910-912 

914-916 

41,  §2,  group  10....  463 

41,  §2,  group  13....  203 
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41,  §3,  subd.  7 383 

387,  388 
811,  818,  904 

41,  §10 383,  387 

388,  904 

41,  §11 202 

41,  §18 816,  817 

41,  §20 818-821 

41,  §22 820 
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41.  §50 202 
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DETERMINED  IN  THE 


APPELLATE    DIVISION 


OF  THE 


SUPREME   COURT 

OP  THE 

Mvctt  of  l^jexir  %oxU. 


David  W.  Myers,  Appellant,  v.  Hazisl  A .  Myers,  an  Infant, 

Respondent. 

First  Department,  May  27,  1921. 

Parent  and  child  —  adoption  —  annulment  on  application  of  natural 
parent  —  allegations  that  plaintiff  was  misled  in  signing  consent  — 
facts  not  shown  Justifying  annulment. 

The  annulment  of  two  orders  of  adoption  of  the  defendant,  who  is  plaintiff's 
child,  was  properly  denied  where  it  appeared  that  shortly  after  the  death  of 
the  defendant's  mother  the  plaintiff  and  the  defendant  and  her  grandmother 
personally  appeared  before  the  county  judge  and  the  plaintiff  signed  and 
acknowledged  a  formal  certificate  consenting  to  the  adoption  of  the 
defendant  by  her  grandmother;  and  the  fact  that  the  plaintiff  relied  on 
the  advice  of  an  attorney,  that  it  would  not  be  lawful  for  his  mother 

-  to  take  the  defendant  without  the  approval  of  the  court,  and  that  he 
believed  that  the  proceeding  would  not  sever  or  in  any  way  abrogate  his 
relationship  to  the  child,  does  not  relieve  him  from  his  formal  appearance 
and  acts  in  accordance  with  the  statute,  in  the  absence  of  any  proof  that 
he  was  induced  to  sign  said  consent  or  to  refrain  from  reading  it  by  any 
misrepresentation  of  fact  made  to  him. 

The  original  order  for  the  adoption  of  the  defendant  by  the  plaintiff's  mother 
being  valid,  the  plaintiff  cannot  contend  that  the  subsequent  adoption 
of  the  defendant  by  his  sister  on  the  consent  of  his  mother,  who  was  then 
the  foster  parent  of  the  defendant,  was  fraudulent  and  void,  where  it 
is  not  alleged  that  any  fraud  or  deception  was  perpetrated  on  the  foster 
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parent,  for  any  fraud  or  deception  that  may  have  been  practiced  on  the 
plaintiff  subsequent  to  the  first  adoption  does  not  in  any  way  afiPect  the 
validity  of  the  second  adoption. 

Appeal  by  the  plaintiff,  David  W.  Myers,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  14th  day  of  December,  1920,  as  resettled  by  an 
order  entered  in  said  clerk's  office  on  the  30th  day  of  December, 
1920,  dismissing  the  complaint  on  defendant's  motion  for 
judgment  on  the  pleadings  consisting  of  the  complaint  and 
answer,  and  also  from  the  judgment  dismissing  the  complaint 
entered  in  the  office  of  the  clerk  of  said  court  on  the  30th  day 
of  December,  1920. 

Ralph  Stout  [Adolph  Ruger,  attorney],  for  the  appellant. 

Frank  B.  York  [York  &  York,  attorneys],  for  the  respondent. 

Laughlin,  J.: 

This  is  an  action  brought  for  the  annulment  of  two  orders  for 
the  adoption  of  the  defendant,  who  is  plaintiiBf' s  child.  Defend- 
ant was  born  on  the  4th  of  January,  1905.  Her  mother  died  on 
the  11th  of  March,  1906,  and  on  the  31st  day  of  that  month  an 
order  in  due  form  as  prescribed  by  the  then  existing  Domestic 
Relations  Law  (Gen.  Laws,  chap.  48  [Laws  of  1896,  chap.  272], 
§  60  et  eeq.,  as  amd.)  was  made  by  Judge  Aspinall,  coimty  judge 
of  Kings  county,  allowing  and  confirming  the  adoption  of  the 
defendant  by  the  mother  of  the  plaintiff.  The  order  recites  that 
the  plaintiff  and  the  defendant  and  her  grandmother  personally 
appeared  before  the  judge  and  were  examined  by  him,  and 
the  petition  for  adoption  and  the  order  show  that  the  plaintiff 
signed  and  acknowledged  before  the  county  judge  on  that  day 
a  formal  certificate  consenting  to  the  adoption.  The  order 
and  plaintiff's  consent  thereto  are  not  set  forth  in  the  complaint; 
but  they  are  made  part  of  the  answer  and  as  will  be  seen 
they  contain  only  what  the  statute  required  and  failure  to 
comply  with  the  statute  is  not  shown  by  the  complaint.  The 
complaint  contains  allegations  tending  to  show  that  the  plaintiff 
was  misled  and  deceived  by  his  sister  and  by  an  attorney  into 
going  before  the  county  judge  and  executing  his  consent  to 
the  adoption.     It  contains  no  allegation  with  respect  to  any 
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false  representation  made  at  the  time  of  the  adoption  or  with 
respect  to  the  contents  of  the  paper  which  he  executed  and 
which  was  his  consent  to  the  adoption.  It  is  alleged  that  the 
plaintiff  and  his  sister  were  domestic  servants  in  the  employ 
of  Dr.  Shepard,  a  physician  of  prominence  and  wealth;  that 
plaintiff^s  sister  applied  to  him  for  leave  to  take  and  bring 
up  the  defendant  and  he  declined  her  request  and  thereupon 
his  mother  offered  to  take  and  care  for  the  child  and  he  agreed 
to  place  the  defendant  with  his  mother  imtil  she  attained  an 
age  when  it  would  be  possible  for  him  to  care  for  her,  or  until 
a  change  in  his  financial  circumstances  by  which  he  would 
be  better  able  to  give  her  the  care  and  attention  which  she 
required,  and  that  he  was  then  advised  by  Frank  B.  York 
an  intimate  acquaintance  of  and  the  attorney  for  Dr.  Shepard 
that  it  would  not  be  lawful  for  his  mother  to  take  the  defendant 
without  the  approval  of  the  court  and  that  it  would  be  necessary 
for  him  to  go  with  his  mother  and  the  defendant  to  court 
and  to  have  the  court  approve  the  arrangement,  and  that  he 
believed  said  statements  at  the  time  ''  and  relied  on  them  in 
his  subsequent  acts,"  and  accordingly  on  the  31st  of  March, 
1906,  went  with  his  mother  and  the  defendant  to  the  County 
Court  in  Kings  county  *'  and  appeared  before  some  person 
unknown  "  to  him  and  "  then  and  there  signed  some  papers, 
the  purport  of  which  was  not  explained  to  him,  but  which  he 
has  just  been  informed  and  believes  was  a  consent  on  his 
part  to  the  legal  adoption  "  of  the  defendant  by  his  mother; 
and  he  was  not  at  any  time  informed  by  his  mother  or  by 
York  or  by  any  other  person  "  that  by  signing  of  the  adoption 
papers  above  referred  to,  he  would  sever  or  in  any  way  abrogate 
his  relationship,  either  legal  or  otherwise,  to  the  said  child, 
but  he  was  at  all  times  told  and  led  to  believe  by  them  that 
the  said  child  would  be  restored  to  him  at  any  time  he  desired/' 
Plaintiff  does  not  state  whether  or  not  he  read  the  paper  which 
he  signed,  which  was  the  consent  for  the  adoption  of  the 
defendant,  or  that  he  was  induced  to  refrain  from  reading  it 
by  any  misrepresentation  of  fact  or  that  any  misrepresentation 
of  fact  with  respect  to  the  contents  of  the  paper  was  made 
to  him.  On  no  theory  was  he  justified  in  relying  blindly  on 
the  statement  made  by  York  that  it  would  not  be  lawful  for 
his  mother  to  take  the  custody  of  the  child  temporarily,  if 
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that  is  all  the  agreement  contemplated;  and  he  is  not  entitled 
on  the  facts  alleged  to  be  relieved  from  his  formal  appearance 
and  acts  in  accordance  with  the  statute  before  the  coimty 
judge  in  the  adoption  proceeding.  The  original  adoption 
presumably  was  made  in  the  form  and  manner  required  by 
the  statute  and  the  plaintiff  having  failed  to  show  facts  invali- 
dating it,  is  not  entitled  to  have  the  order  canceled.  Thus 
the  entire  theory  of  his  complaint  fails  for  the  second  adoption 
order,  which  was  made  by  the  surrogate  of  Kings  county  on 
the  21st  day  of  September,  1908,  was  made  on  the  duly 
executed  and  acknowledged  consent  of  the  plaintiff^s  mother 
who  was  then  the  foster  parent  of  the  defendant  and  by  it 
defendant  was  duly  adopted  by  the  plaintiff's  sister.  The 
complaint  contains  other  allegations  with  respect  to  facts 
which  transpired  after  the  original  adoption  upon  which  he 
claims  that  the  second  adoption  was  fraudulent  and  void; 
but  it  is  not  alleged  that  any  fraud  or  deception  was  perpe- 
trated on  the  foster  parent,  and  any  fraud  or  deception  that 
may  have  been  practiced  upon  plaintiff  is  immaterial  for  his 
consent  to  the  second  adoption  was  not  required.  Plaintiff's 
sister,  the  second  foster  parent  of  the  defendant,  died,  leaving 
a  last  will  and  testament  giving  half  of  her  residuary  estate  to 
the  defendant  and  the  income  from  the  entire  residuary  estate 
to  her  when  she  attained  the  age  of  thirty  years  and  appointing 
said  York  sole  executor  without  bond  and  testamentary  guard- 
ian of  the  defendant,  a^nd  a  codicil  modifying  the  will  by  giving 
the  defendant  only  the  income  from  the  entire  residuary  estate 
for  life.  Plaintiff  alleges  that  said  York  and  his  father,  who 
was  also  an  attorney,  procured  the  execution  of  the  will  by 
undue  influence  in  order  that  they  might  obtain  possession 
and  control  of  the  estate  and  that  said  York  procured  the 
execution  of  the  codicil  by  undue  influence  in  order  that  he 
might  have  control  of  the  residuary  estate  and  of  the  income 
thereof  and  for  that  purpose  had  it  provided  in  the  codicil 
that  his  disposition  of  the  income  should  not  be  questioned 
by  any  person  or  in  any  court  and  that  he  induced  the  testatrix 
to  appoint  him  testamentary  guardian  for  the  same  purpose. 
Plainly  those  allegations  have  no  bearing  on  the  validity  of 
the  adoption  orders.  Since  the  allegations  of  the  complaint 
are  insufficient  on  any  theory  to  warrant  the  annulment  of 
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the  adoption  orders,  it  is  unnecessary  to  consider  whether, 
otherwise,  the  action  might  be  maintained  against  the  infant 
as  a  sole  party  defendant  and  with  respect  to  whose  conduct 
in  the  premises  no  charge  is  or,  owing  to  her  age  at  the  time, 
could  be  made. 

It  follows  that  the  order  and  judgment  should  be  affirmed, 
with  costs. 

Clarke,  P.  J.,  Dowling,  Merrell  and  Greenbaum,  JJ., 
concur. 

Judgment  and  order  affirmed,  with  costs. 


The  People  op  the  State  of  New  York  ex  rel.  Dennis  E. 
Conners,  Respondent,  v.  The  Board  of  Education  of 
THE  City  of  New  York,  Appellant. 

First  Department,  May  27,  1921. 

Municipal  corporations  —  mandamus  to  compel  return  of  deposit 
made  by  relator  on  filing  bid  for  donstruction  of  school  building  — 
general  appropriation  for  construction  of  school  buildings  — 
bidder  could  not  withdraw  bid  where  general  appropriation  was 
greater  than  bid  though  estimated  cost  of  building  was  less  — 
defendant  entitled  to  reasonable  time  to  accept  bid  —  when 
mandamus  not  appropriate  remedy. 

In  mandamus  proceedings  instituted  by  a  contractor  to  compel  the  defendant 
to  return  money  deposited  with  a  bid  for  the  construction  of  a  school 
building,  it  appeared  that  the  board  of  estimate  and  apportionment  of 
New  York  city  created  and  made  a  general  appropriation  for  the  con- 
struction of  fireproof  school  buildings;  that  the  defendant  adopted  a 
resolution  approving  plans  and  specifications  for  the  construction  of 
additions  to  and  alterations  in  one  of  tho  school  buildings  in  New  York 
city  and  estimated  the  cpst  at  S600,000,  which  action  was  approved 
by  the  board  of  estimate  and  apportionment,  the  cost  of  construction 
to  be  chargeable  against  the  general  appropriation;  that  the  relator 
submitted  a  bid  for  the  performance  of  the  work  at  a  price  in  excess  of 
the  estimated  coat,  accompanied  by  a  deposit  as  required;  that  the 
defendant  shortly  thereafter  adopted  a  resolution  subject  to  favorable 
action  by  the  board  of  estimate  and  apportionment  awarding  the  contract 
to  the  relator  but  did  not  notify  him  thereof;  that  thereafter  the  board 
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of  estimate  and  apportionment  approved  the  form  of  contract  and 
increased  the  estimate  of  cost  to  the  amount  of  relator's  bid;  that  then 
the  defendant  adopted  a  resolution  appropriating  the  amount  of  relator's 
bid  from  said  general  appropriation;  that  thereafter  the  relator  withdrew 
his  bid  and  requested  the  return  of  the  deposit,  which  act  was  not  acqui- 
esced in  by  the  defendant,  and  that  the  defendant  forfeited  relator's 
deposit  on  his  failure  thereafter  to  execute  the  contract. 

Held,  that  the  relator  did  not  have  the  right  to  withdraw  his  bid  and  demand 
a  return  of  the  deposit  on  the  ground  that  the  appropriation  for  the  work 
in  question  was  not  sufficient  to  cover  the  amount  of  his  bid,  for  the 
general  appropriation  made  by  the  board  of  estimate  and  apportionment 
was  sufficient  though  the  estimated  cost  of  the  particular  building  was 
too  low,  and  the  consent  of  the  board  of  estimate  and  apportionment  was 
required  not  to  increase  the  appropriation  but  to  increase  the  estimated 
cost  which  limited  the  amount  the  defendant  was  authorized  to  use  out 
of  the  appropriation  without  further  action  by  the  board  of  estimate 
and  apportionment. 

The  general  appropriation  being  sufficient  to  cover  the  cost  of  the  work, 
the  bid  by  the  relator  was  not  invalidated  by  the  fact  that  it  was  in  excess 
of  said  amount. 

Under  the  reserved  power  to  reject  any  and  all  bids,  the  defendant  was  at 
liberty,  if  it  saw  fit,  to  reject  them  all  as  excessive;  but  deeming  the 
relator's  bid  to  have  been  reasonable,  the  defendant  was  at  liberty  to  Hold 
it  under  consideration  and  to  endeavor  to  obtain  the  consent  of  the  board 
of  estimate  and  apportionment  to  its  acceptance. 

The  defendant  was  entitled  to  a  reasonable  time  after  the  receipt  of  the 
bids  to  determine  whether  the  lowest  bid  was  reasonable  and  should  be 
accepted  provided  the  board  of  estimate  and  apportionment  would 
approve  thereof  at  the  increased  cost,  and  to  enable  it  to  obtain  such 
approval,  and  under  the  express  terms  under  which  the  bids  were  invited 
and  received,  the  relator  had  no  right  to  withdraw  his  bid  while  it 
was  being  considered,  unless  final  action  thereon  was  delayed  for  an 
unreasonable  length  of  time. 

It  cannot  be  said,  as  a  matter  of  law,  that  a  delay  of  thirty-nine  days  in 
accepting  relator's  bid  was  unreasonable,  and,  therefore,  mandamus  is 
not  the  appropriate  remedy,  for  it  will  lie  only  where  there  is  a  dear  legal 
right  to  the  relief  demanded. 

Appeal  by  the  defendant,  The  Board  of  Education  of  the 
City  of  New  York,  from  an  order  of  the  SupreiQe  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  18th  day  of 
February,  1921,  granting  relator's  motion  for  a  peremptory 
writ  of  mandamus  requiring  respondent  to  return  or  pay  over 
to  the  relator  $16,000,  deposited  by  him  with  a  bid  for  con- 
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struction  work,  for  which  it  invited  proposals,   and  interest 
thereon. 

Joseph  L.  Pascal  [John  P.  O'Brien^   Corporation  Counsel]^ 
for  the  appellant. 

M,  Carl  Levine^  for  the  respondent 

Laughlin,  J.: 

On  the  30th  day  of  December,  1918,  the  board  of  estimate 
and  apportionment  created  and  made  a  general  appropriation 
of  $5,575,000  for  the  construction  of  fireproof  school  buildings 
by  the  adoption  of  a  resolution  authorizing  the  issuance 
of  bonds  therefor  and  appropriating  the  proceeds  of  the  bonds 
thereto,  and  in  like  manner  provided  for  an  appropriation  of 
$2,062,500  for  heating,  ventilating,  plumbing,  sanitary  appli- 
ances and  an  electrical  plant  and  equipment  for  the  buildings 
and  $412,000  for  furniture  and  school  equipment  therefor.  The 
resolution  provided  that  the  amounts  to  be  expended  therefrom 
were  *'  to  be  sub-authorized  from  these  appropriations  by  the 
Board  of  Estimate  and  Apportionment  predicated  upon 
requisition  from  the  Board  of  Education  for  stated  amounts  to 
cover  the  cost  of  constructing,  etc.,  the  foregoing  school 
buildings,"  and  further  provided  that  no  incumbrance  by 
contract  or  otherwise  should  "  be  made  against  these  authori- 
zations "  and  that  bids  upon  contemplated  contracts  should  not 
be  advertised  for  until  after  the  approval  of  the  board  of  esti- 
mate and  apportionment  of  the  plans,  specifications  and 
estimated  costs  and  form  of  proposed  contracts  for  the  improve- 
ments. It  is  stated  in  the  points  submitted  by  the  corporation 
counsel  that  this  appropriation  was  authorized  by  the  board 
of  aldermen  and  that  such  authorization  was  essential  to  its 
validity.  That  argument  is  doubtless  based  on  section  47  of  the 
Greater  New  York  charter  (Laws  of  1901,  chap.  466,  as  amd. 
by  Laws  of  1916,  chap.  615),  but  section  169  of  the  charter  (as 
amd.  by  Laws  of  1916,  chap.  615)*  appears  to  empower 
the  board  of  estimate  and  apportionment  to  act  alone  in 
authorizing  an  appropriation  by  the  issuance  of  such  bonds, . 
and  since  that  point  is  neither  presented  by  the  record  nor 

♦  Since  amd.  by  Laws  of  1920,  chaps.  589,  960.— [Rep. 
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essential  to  the  decision,  we  express  no  opinion  thereon. 
On  the  6th  of  August,  1919,  defendant  duly  adopted  a  resolution 
approving  plans  and  specifications  for  the  construction  of 
additions  to  and  alterations  in  the  Newtown  High  School  and 
estimating  that  the  cost  would  be  $600,000;  and  on  the  twenty- 
fifth  of  that  month  through  its  vice-president,  by  formal 
communication  submitted  to  the  board  of  estimate  and 
apportionment  for  approval  the  plans  and  specifications  for  the 
work,  stating  the  estimated  cost  thereof  as  $600,000  and  that 
it  would  be  chargeable  as  an  authorization  against  said  general 
appropriation  and  that  the  plans  and  specifications  had 
been  duly  approved  by.it.  The  deputy  and  acting  comptroller 
on  the  13th  of  September,  1919,  pursuant  to  authority  dele- 
gated to  the  comptroller  by  a  resolution  of  the  board  of 
estimate  and  apportionment  duly  adopted  on  the  eighteenth 
of  July,  approved  the  plans  and  specifications  and  on  that 
day  formally  communicated  his  approval  to  the  defendant 
with  a  proviso  that  if  no  bid  should  be  received  for  the  work 
within  the  estimated  cost,  the  amount  of  the  estimated  cost 
might  be  reconsidered  by  the  board  of  estimate  and  apportion- 
ment, in  its  discretion,  or  by  any  official  designated  by  it, 
provided  that  there  should  be  a  bid  within  the  amount  author- 
ized and  available  for  the  work.  Defendant  thereupon  adver- 
tised for  bids  requiring  that  they  be  accompanied  with  a 
certified  check  for  $16,000.  The  advertisement  also  provided 
that  no  bid  should  be  withdrawn  pending  the  award  of  the 
contract  by  the  defendant.  On  the  12th  of  January,  1920, 
the  relator  submitted  to  the  defendant  a  bid  for  the  perform- 
ance of  the  work  for  $794,000  accompanied  by  a  check  for 
$16,000  as  required.  This  was  the  lowest  bid.  There  were 
two  other  bids,  one  $5,000  and  the  other  $93,000  higher. 
On  the  fourteenth  of  the  same  month  the  defendant  adopted 
a  resolution,  subject  to  the  favorable  action  by  the  board  of 
estimate  and  apportionment,  awarding  the  contract  to  the 
relator  at  his  bid,  but  did  not  give  him  notice  thereof.  On  the 
twenty-third  of  January  the  board  of  estimate  and  apportion- 
.ment  by  resolution  approved  the  form  of  contract,  specifi- 
cations and  plans  which  had  theretofore  been  approved  by  the 
deputy  and  acting  comptroller  and  an  increased  estimate  of 
cost  of  $794,000  for  the  work  and  provided  that  the  cost 
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should  be  charged  as  an  authorization  against  the  general 
appropriation  theretofore  authorized  by  the  board  of  estimate 
and  apportionment  for  the  general  construction  of  fireproof 
school  buildings,  which  were  subject  to  authorization  of  the 
stated  amount  to  be  expended  in  the  construction  of  each 
specific  school  to  be  predicated  upon  requisition  by  the  defend- 
ant to  the  board  of  estimate  and  apportionment,  and  that 
such  approval  and  increased  estimated  cost  were  in  substitution 
for  the  approval  at  an  estimated  cost  of  $600,000,  theretofore 
granted  by  the  deputy  and  acting  comptroller  "  consequently 
increasing  the  sub-authorization  against  such  general  appro- 
priations from  $600,000  to  $794,000.''   On  the  11th  of  February, 
1920,  the  defendant  adopted  a  resolution  appropriating  the  sum 
of  $794,000  from  said  general  appropriation  to  be  applied  in 
payment  of  the  contract  to  be  entered  into  with  the  relator  for 
that  amount  for  the  general  construction  of  additions  to  and 
alterations  in  the  Newtown  High  School  and  making  requisition 
on  the  comptroller  for  that  amount,  but  at  that  time  gave  no 
notice  thereof    to  the   relator.     On  the  nineteenth  of  that 
month  the  relator  wrote  the  defendant  referring  to  his  bid 
and  to  the  fact  that  no  award  of  the  contract  had  been  made 
and  stating  that  since  the  bids  were  opened,  there  had  been 
a^  substantial  increase  in  the  cost  of  the  work  and  that  he, 
therefore,  withdrew  his  bid  and  requested  the  return  of  the 
deposit.    On  the  twentieth  of   February  defendant,  through 
its  secretary,  wrote  the  relator  referring  to  his  letter  of  the 
day  before  and  stating  that  the  contract  for  the  work  was 
awarded  to  him  by  the  defendant  subject  to  the  approval 
of  the  board  of  estimate  and  apportionment  and  that  upon 
notification  of  favorable  action  by  that  board,   defendant 
on  the  eleventh  of  February,  adopted  a  resolution  making  the 
necessary  appropriation  to  carry  out  the  relator's  contract  for 
the  work  and  that  his  bid  had  been  forwarded  to  the  comp- 
troller, whose  approval  of  surety  was  required  before  the 
contract  could  be  executed;  and  by  another  like  communication 
on  the  same  day,  defendant  notified  the  relator  that  on  the  11th 
of  February,   1920,  the  superintendent  of  school  buildings 
recommended   the  acceptance  of  his   bid  and   the  recom- 
mendation was  approved  and  ratified  by  the  defendant  and 
the  contract  was  awarded  to  him  subject  to  the  approval  of 
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sureties  and  the  execution  of  the  contract  and  certification 
thereof  by  the  comptroller,  and  calling  upon  him  to  present 
his  sureties  to  the  comptroller  for  qualification  within  five 
days  and  specifying  the  amount  of  the  bond  required.    These 
two  communications  were  received  by  the  relator  the  next 
day.    On   the   twenty-eighth   of    February   defendant  sent 
another  commiuiication  to  the  relator  stating  that  on  the 
twenty-fifth    of   February    defendant   considered   his   com- 
miuiication dated  February  twentieth  withdrawing  the  bid 
and  requesting  the  return  of  the  deposit  and  decided  not  to 
permit  the  withdrawal  of  the  bid  and  denied  his  request  for 
the  return  of  the  deposit.    The  record  does  not  show  that 
the  relator  presented   two  communications  requesting  the 
withdrawal  of  the  bid  and  the  return  of  his  deposit,   but 
whether  the  last  letter  referred  to  relates  to  the  original 
request  or  another  is  immaterial.    On  the  1st  of  March,  1920, 
the  attorney  for  the  relator  wrote  the  defendant  referring  to 
its  communication  to  the  relator  of  the  twentieth  of  February, 
regarding  the  withdrawal  of  his  bid  and  stating  that  his 
understanding  was  that  the  reason  the  contract  was  awarded 
to  his  client  subject  to  the  approval  of  the  board  of  estimate 
and  apportionment  was  the  lack  of  an  appropriation  or  that  the 
amount  appropriated  for  the  work  from  the  general  appro- 
priation was  insufficient  and  that  it  became  necessary  to  apply 
for  an  increase  "  in  the  allotment  "  and  inviting  attention  to 
certain  authorities  under  which   he   claimed  that  without 
regard  to  whether  or  not  the  relator  was  entitled  to  withdraw 
his  bid,  the  contract  could  not  be  awarded  to  him  for  the  reason 
that  the  appropriation  was  insufficient  at  the  time  the  bids 
were  received.    On  the  sixth  of  March  defendant  notified  the 
relator  that  it  was  in  receipt  of  a  communication  from  the 
department  of  finance  stating  that  he  had  not  presented  a  surety 
as  required  and  drawing  his  attention  to  section  419  of  the 
Greater  New  York  charter,  which  provides  that  if  a  bidder 
whose  bid  has  been  accepted  shall  neglect  or  refuse  to  accept 
the  contract  within  five  days  after  written  notice  that  it  has 
been  awarded  to  him  or  if  he  accepts  but  does  not  execute 
the  contract  and  give  the  proper  security,  the  work  shall  be 
readvertised  and  relet,  and  requesting  him  to  give  the  matter 
his   immediate   attention.     (See  Laws  of   1910,   chap.   554, 
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amdg.  Greater  N.  Y.  Charter,  §  419.)  On  the  30th  of  March, 
1920,  defendant  transmitted  to  the  relator  a  copy  of  an  opinion 
received  by  it  from  the  corporation  counsel  under  date  of 
March  first,  in  which  he  considered  the  authorities  cited  by 
the  attorney  for  the  relator  and  conceded  that  if  at  the  time 
the  bids  were  received  there  was  not  a  sufficient  appro- 
priation the  award  of  the  contract  would  be  invalid,  but  he 
maintained  that  the  general  appropriation  of  $5,575,000  was 
available  for  this  work  and  that  the  original  estimated  cost 
did  not  constitute  a  Umitation  of  the  appropriation  and  that 
the  board  of  estimate  and  apportionment  was  at  liberty  to 
approve  an  increased  estimate  of  cost  sufficient  to  meet  the 
relator's  bid,  as  it  did,  and  that  if  the  relator  failed  to  execute 
the  contract  his  check  would  be  forfeited.  On  the  30th 
of  April,  1920,  defendant  transmitted  to  the  relator  a  certified 
copy  of  a  resolution  adopted  by  it  on  the  twenty-eighth  of 
April,  reciting  the  proceedings  on  his  bid  and  declaring  the 
security  deposited  by  him  forfeited  and  authorizing  the  super- 
intendent of  buildings  to  readvertise  the  work. 

The  authorities  on  which  the  relator  relies  hold  that  there 
must  be  sufficient  appropriation  at  the  time  the  bids  are 
received  in  order  to  warrant  the  letting  of  a  contract. 
{WiUiams  v.  City  of  New  York,  118  App.  Div.  756;  affd., 
192  N.  Y.  541 ;  followed,  People  ex  reL  Carlin  Const  Co.  v. 
Prendergasty  220  id.  725;  Clarke  Co.  v.  Board  of  EducoHoUj 
156  App.  Div.  842;  affd.,  215  N.  Y.  646;  Klmck  v.  Paw/wb, 
163  N.  Y.  Supp.  1008.)  Here,  however,  the  appropriation  was 
sufficient  but  the  estimated  cost  was  too  low  and  the  consent 
of  the  board  of  estimate  and  apportionment  was  required,  not 
to  increase  the  appropriation,  but  to  increase  the  estimated 
cost  which  limited  the  amount  the  defendant  was  authorized 
to  use  out  of  the  appropriation  without  further  action  by  the 
board  of  estimate  and  apportionment. 

WiUiams  v.  City  of  New  York  (supra)  is  plainly  distinguish- 
able from  the  case  at  bar  on  the  ground  that  there  the  lowest 
bid  when  received  exceeded  the  appropriation  available 
for  the  work,  and  in  order  to  create  a  sufficient  appropriation 
to  cover  the  lowest  bid,  it  became  necessary  for  the  board  of 
estimate  and  apportionment  and  the  board  of  aldermen  to 
authorize  the  issuance  of  corporate  stock,  thus  creating  an 
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additional  appropriation.  That  action  was  brought  by  the 
lowest  bidder  to  recover  of  the  city  damages  for  the  loss  of  the 
profits  he  would  have  made  on  the  contract  if  awarded  to  him, 
and  it  was  held  that  the  bid  being  in  excess  of  the  appropriation 
was  invaUd  and  that  the  subsequent  increase  of  the  appro- 
priation by  the  issuance  of  corporate  stock  did  not  inure  to  the 
benefit  of  the  plaintiff  and  that  his  bid  was  properly  rejected. 
Here,  as  the  corporation  counsel  advised  the  defendant,  the 
$5,575,000  had  been  duly  appropriated  and  was  available  for 
this  contract  work;  and  the  bid  was  not  invahdated  by  the  fact 
that  it  was  in  excess  of  the  amount  estimated  as  the  cost  of  the 
work.  That  estimate  was  doubtless  required  to  be  made  in  the 
expectation  that  bidders  would  keep  within  it  and  thus  it  was 
intended  as  a  check  on  bidders  and  as  a  Umitation  also  on  the 
authority  of  defendant  to  award  the  contract.  Under  the 
reserved  power  to  reject  any  and  all  bids,  defendant  was 
at  liberty,  if  it  saw  fit,  to  reject  them  all  as  excessive;  but 
deeming  the  relator's  bid  reasonable,  it  was  at  liberty  to  hold 
it  xmder  consideration  and  to  endeavor  to  obtain  the  consent 
of  the  board  of  estimate  and  apportionment  to  its  acceptance, 
as  it  did.  It  cannot  be  said  that  the  bid  was  invalid  on  the 
theory  that  it  was  in  excess  of  the  appropriation  for  the  work 
because  the  estimate  of  the  cost  of  the  work  did  not  constitute 
the  appropriation  therefor.  A  sufficient  general  appropriation 
had  been  made  and  it  was  not  essential  that  the  sub-appro- 
priation be  made  imtil  the  precise  amount  required  should  be 
determined. 

I  am  also  of  opinion  that  Clarke  Co.  v.  Board  of  Educaticm 
(supra)  is  not  in  point  for  there  the  appropriation  was  not 
a  general  appropriation,  but  in  and  by  the  appropriation  a 
specified  amount  was  appropriated  for  the  construction  of 
specified  school  buildings,  which  made  the  appropriation  pre- 
cisely the  same  as  if  the  only  appropriation  was  for  the 
particular  school  building  with  respect  to  the  construction  of 
which  the  point  arose.  That,  also,  was  an  action  by  a  con- 
tractor fdr  the  recovery  of  prospective  profits  on  the  theory 
that  it  was  entitled  to  have  the  contract  awarded  on  its  bid. 
In  that  case  the  board  of  education  had  requested  a  general 
appropriation  of  a  lump  sum  for  the  erection,  equipment  and 
improvement  of  school  buildings  and  premises  but  the  appro- 
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priation  was  not  so  made;  and  the  board  of  education  was 
requested  by  the  comptroller,  in  line  with  the  estabUshed  policy 
for  certain  other  departments,  to  itemize  the  appropriation 
required  for  specific  buildings,  and  subsequently  on  receiving 
information  from  the  board  of  education  with  respect  to  the 
requirement  for  the  particular  buildings,  the  board  of  estimate 
and  apportionment  authorized  the  issuance  of  corporate  stock 
not  exceeding  the  specified  amount  to  ''  provide  means  for  the 
construction  and  improvement  of  public  school  buildings  and 
additions  thereto  as  follows; "  and  this  was  followed  by  a 
detailed  schedule  specifying  the  amount  appropriated  for  each 
building  and  the  resolution  provided  that  the  proceeds  of  the 
issuance  of  corporate  stock  should  "  be  applied  to  the  purposes 
aforesaid."     The  resolution  was  concurred  in  by  the  board  of 
aldermen  and  approved  by  the  mayor.    Among  the  items  of 
that  appropriation  was  one  of  $182,000  for  Public  School  92. 
Plans  and  specifications  for  that  building  were  prepared  and 
duly  approved  and  bids  invited  therefor  and  the  lowest  bid 
received  was  for  $99,000  more  than  the  appropriation.     Defend- 
ant undertook  to  accept  the  bid  by  a  resolution  to  the  effect 
that  it  was  accepted  '*  subject  to  financial  ability; "  but 
thereafter  the  contractor  was  notified  that  the  appropriation 
for  the  building  of  the  school  was  insufficient  and  that  the 
conditional  award  to  him  was  withdrawn  for  the  reason  that 
there  was  no  appropriation  therefor.    This  court  held  that 
there  was  no  valid  acceptance  of  the  bid  and  that  the  board 
had  no  right  to  make  the  conditional  acceptance  because  the 
bid  exceeded  the  amount  appropriated  for  the  work,  and  it  was 
also  held  that  the  provisions  of  section  1541  of  the  Greater 
New  York    charter    forbidding    any  department,  board  or 
officer  to  incur  any  expense  unless  an  appropriation  shall  have 
been  previously  made  covering  such  expense  or  "  any  expense 
in   excess   of    the    sum    appropriated    in    accordance    with 
law,"  applied  to  the  board  of  education  and  restricted  its 
authority.    Section  877  of  the  State  Education  Law  (as  added 
by  Laws  of  1917,  chap.  786)  is  in  effect  the  same  as  said  section 
of  the  charter  (as  amd.  by  Laws  of  1910,  chap.  543).    lam, 
therefore,  of  opinion  that  the  defendant  was  entitled  to  a  reason- 
able time  after  the  receipt  of  the  bids  to  determine  whether 
the  lowest  bid  was  reasonable  and  should  be  accepted  provided 
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the  board  of  estimate  and  apportionment  would  approve 
thereof  and  to  enable  it  to  obtain  such  approval  of  the  board 
of  estimate  and  apportionment,  and  that  under  the  express 
terms  imder  which  the  bids  were  invited  and  received,  the 
relator  had  no  right  to  withdraw  his  bid  while  it  was  being 
considered  unless  final  action  -  thereon  was  delayed  for  an 
unreasonable  length  of  time.     Subsequent  to  the  receipt  of 
these  bids,  the  L^islature,  by  chapter  856  of  the  Laws  of 
1920,  added   section   86-c  to   the   Greneral   Municipal   Law 
authorizing  the  withdrawal  of  bids  and  of  deposits  made  there- 
with where  a  contract  is  not  awarded  within  forty-five  days 
after  the  receipt  of  the  bids.     If  that  enactment  were  appli- 
cable, it  would  not  have  authorized  the  withdrawal  of  the 
relator's  bid,  for  the  resolution  awarding  the  contract  to  the 
relator  after  the  board  of  estimate  and  apportionment  approved 
was  adopted  on  the  thirtieth  day  after  the  receipt  of  the 
bids  and  he  received  formal  notice  that  the  contract  had  been 
awarded  to  him  on  the  fortieth  day.    The  only  theory  on 
which  the  relator  would  be  entitled  to  withdraw  his  bid  and  to 
the  return  of  his  deposit  is  that  the  defendant  took  an  unreason- 
able period  of  time  in  considering  the  award  of  the  contract. 
If  it  could  be  said  as  matter  of  law  that  the  period  was 
unreasonable,  the  order  for  the  issuance  of  the  mandamus 
might  be  sustained  {Matter  of  Harvey  v.  Duffey,  101  Misc. 
Rep.  641 ;  affd.,  $ub  nom.  People  ex  rel.  Harvey  v.  Duffey,  182 
App.  Div.  903;  Gunnison  v.  Board  of  Educaiiony  176  N.  Y.  11; 
Dannat  v.  Mayor,  66  id.  585) ;  but  I  deeni  it  quite  clear  that  it 
cannot  be  so  held.    The  facts  essential  to  a  decision  on  that 
point  have  not  been  shown.  There  is  no  competent  evidence  of 
any  change  in  the  cost  of  construction.    There  is  merely  the 
relator's  statement  to  that  effect  in  the  letter  in  which  he 
attempted  to  withdraw  his  bid;  and  there  is  no  evidence  with 
respect  to  the  times  of  meetings  either  of  the  members  of  the 
defendant  or  of  the  members  of  the  board  of  estimate  and  appor- 
tionment, or  of  the  time  required  for  such  investigation  as  they 
may  have  deemed  essential  to  guide  their  action  in  the  prem- 
ises.    Mandamus  is  an  appropriate  remedy  only  where  there 
is  a  clear  legal  right  to  the  relief  demanded.     (People  ex  rel. 
Lenlilhon  v.  Coler,  61  App.  Div.  223;  People  ex  rel.  Ajas  v. 
Board  of  Education,  104  id.  162;  People  ex  rel.  Rolf  v.  Coler, 
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58  id.  131.)  It  follows,  therefore,  that  the  order  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
denied^  with  fifty  dollars  costs. 

Clarke,  P.  J.,  Dowling,  Merrell  and  Greenbaxjm,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  fifty  dollars  costs. 


James    W.    King,    Respondent,    v.    Interborough    Rapid 
Transit  Company,  Appellant. 

First  Department,  May  27,  1921. 

Street  railways  —  action  for  damages  by  passenger,  who,  while 
standing  on  elevated  railway  platform,  was  struck  by  bundle  of 
newspapers  thrown  by  third  person  from  passing  train  —  defendant 
not  liable  for  act  of  third  person  —  negligence  on  part  of  defendant 
not  shown  —  res  ipsa  loquitur  not  applicable. 

The  plaintiff;  who  had  purchased  a  ticket  and  entered  ^on  the  elevated  plat- 
form at  one  of  defendant's  stations,  was  waiting  for  a  train  when  a  bundle 
of  newspapers  was  thrown  from  a  passing  train,  striking  him  and  causing 
the  injuries  for  which  this  action  was  brought.  It  appeared  thlsit  the 
Public  Service  Commission  had  formulated  rules  regulating  the  carrying 
of  bundles  of  newspapers  on  elevated  trains,  one  of  which  prohibited 
the  throwing  of  bundles  from  trains  While  in  motion,  and  that  the  con- 
ductors and  guards  were  instructed  to  stand  on  the  car  platform  while  a 
train  was  passing  a  station  and  not  to  permit  bundles  of  papers  to  be  thrown 
from  the  train. 

Hddy  that  the  defendant,  in  the  absence  of  negligence  chargeable  to  it, 
was  not  liable  for  the  act  of  a  passenger  on  its  train  in  throwing  a  bundle 
of  newspapers  therefrom,  which  was  the  proximate  cause  of  the  injury. 

There  was  no  proof  by  the  plaintiff  of  any  course  of  conduct  in  regard  to 
throwing  bundles  from  moving  trains  at  the  station  in  question  or  any 
other,  which  would  bring  home  to  the  defendant  knowledge  of  a  course 
of  action  upon  the  part  of  carriers  of  papers  so  as  to  chaige  it  with 
responsibility,  and  furthermore  the  defendant  had  done  all  that  it  could 
be  expected  to  do  to  prohibit  the  throwing  of  bundles  from  trains. 

There  was  no  proof  that  defendant's  train  approached  the  platform  in 
question  at  a  high  and  reckless  rate  of  speed  as  alleged  by  the  plaintiff, 
nor  that  it  so  passed  the  platform. 
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The  ab^noe  of  a  guard  on  the  platform  of  the  car  from  which  the  papers 
were  thrown  cannot  be  said  to  have  been  the  cause  of  the  accident. 

The  doctrine  of  res  ipsa  loquitur  has  no  application  to  this  case,  since  that 
doctrine  applies  only  where  the  instrumentality  through  which  the  accident 
happens  is  solely  and  entirely  under  the  control  of  the  defendant. 

GauENBAUM  and  Merrell,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  defendant,  Interborough  Rapid  Transit 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  1st  day  of  December,  1920,  on  the  verdict 
of  a  jury  for  $1,500,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  same  day  denying  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

James  L.  QudckenJmsh  [A.  H.  Cole  of  counsel],  for  the 
appellant. 

James  A.  Beha  [John  J.  Cunneen  with  him  on  the  brief], 
for  the  respondent. 

DowuNG,  J.: 

The  complaint  herein  sets  forth  that  on  October  23,  1918, 
and  for  a  long  time  prior  thereto  the  defendant,  its  agents, 
servants  and  employees,  recklessly,  carelessly  and  negUgently 
permitted  and  assisted  in  the  distribution  of  packages  of 
newspapers  along  the  lines  of  its  Third  Avenue  elevated 
railroad,  and  recklessly,  carelessly  and  negligently  permitted 
its  agents,  servants  and  employees  and  others  to  throw  or 
hurl  bundles  of  newspapers  from  the  platform  of  its  trains 
to  the  platform  of  its  station  along  its  tracks  while  the  said 
trains  were  passing  said  station  platforms  at  a  high  and  reckless 
rate  of  speed.  It  then  averred  that  about  one  p.  m.,  on  the 
23d  day  of  October,  1918,  plaintiff  entered  upon  the  defendant's 
elevated  structure  at  Eighteenth  street  and  Third  avenue, 
in  the  city  of  New  York,  on  the  east  side  of  the  avenue,  and 
after  paying  his  lawful  fare  entered  upon  the  platform  of  the 
station  adjoining  the  uptown  track,  and  while  standing  on  the 
platform  of  the  station  and  awaiting  a  train  upon  which  to 
go  uptown,  for  which  purpose  plaintiff  became  a  passenger 
of  the  defendant  company  and  had  paid  his  lawful  fare,  one 
of  the  trains  of  the  defendant  company  approached  the  station 
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at  a  high  and  reckless  rate  of  speed  and  passed  the  station 
and  platform  at  such  a  rate  of  speed  without  stopping,  and 
the  defendant,  its  agents,  servants  and  employees,  recklessly, 
carelessly  and  negligently,  and  while  said  train  was  passing 
at  such  high  and  reckless  rate  of  speed,  threw  or  permitted 
to  be  thrown  to  defendant's  platform,  where  plaintiff  was 
standing,  a  large  bundle  of  newspapers,  which  bundle  of 
newspapers  struck  the  plaintiflf,  causing  him  to  be  thrown  to 
said  platform,  severely  injuring  him;*  all  to  his  damage  in 
the  sum  of  $10,000.  It  was  further  alleged  that  plaintiff 
was  not  guilty  of  any  contributory  negligence. 

Upon  the  trial  the  testimony  offered  in  behalf  of  plaintiflf 
was  limited  to  the  specific  occasion  upon  which  {he  accident 
happened  and  there  was  no  attempt  made  to  prove  the  allega- 
tions of  the  complaint  that  for  a  long  time  prior  to  the  date 
in  question  defendant  had  permitted  its  employees  to  assist 
in  the  distribution  of  packages  of  newspapers  along  the  line 
of  its  railway  in  a  negligent  manner  or  that  it  had  negUgently 
permitted  its  employees  and  others  to  throw  bundles  of 
newspapers  from  the  platforms  of  its  trains  to  the  platforms 
of  its  stations,  while  the  trains  were  passing  the  platforms  at 
a  high  and  reckless  rate  of  speed. 

It  appeared  upon  the  trial  that  the  Pubic  Service  Commis- 
sion on  August  24,  1915,  had  approved  certain  rules  and 
regulations  of  the  defendant  in  relation  to  the  method  of 
carrying  bimdles  of  newspapers,  applicable  both  to  its  subway 
and  elevated  Unes.  These  regulations  varied  according  to 
the  hour  when  the  papers  were  carried  upon  the  trains,  but 
in  a  general  way  they  provided  for  the  size  of  the  bundles, 
that  they  should  be  furnished  with  a  strap  and  a  handle  by 
which  they  might  be  carried,  each  person  to  carry  not  more 
than  two  bundles;  that  a  fare  was  to  be  collected  for  both 
the  carrier  and  the  bundles;  that  not  more  than  one  carrier 
in  charge  of  two  such  bundles  was  to  be  permitted  on  the 
front  platform  of  the  rear  car,  and  another  carrier  with  two 
bundles  on  the  rear  platform  of  the  car  next  to  the  rear  car; 
that  not  more  than  two  carriers  and  four  bundles  were  to  be 
allowed  on  any  train  between  the  hours  of  seven  and  ten  a.  m. 
and  four  and  seven  p.  m.,  but  there  was  no  restriction  as  to 
App.  Div.— Vol.  CXCVIL        2 
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hoxirs  apart  from  these.  The  6th  lule  provided  that  the 
bundles  were  to  be  deposited  on  the  ear  platform  at  the  points 
indicated  by  the  guards  and  were  to  be  carried  off  the  train, 
by  the  person  carrying  them,  with  one  bundle  in  each  hand. 
The  8th  rule  provided  that  the  throwing  of  bundles  or  packages 
of  papers  from  trains  was  strictly  prohibited  and  offenders 
would  be  Uable  to  arrest. 

The  plaintiff  called  as  his  first  witness  William  C.  Russell, 
an  instructor  of  motdrmen,  conductors  and  guards  at  the 
school  maintained  by  defendant  for  training  its  employees, 
and  he  testified  that  instructions  were  given  in  the  school  to 
keep  the  gates  closed,  and  nev^  open  them  while  a  train  was 
in  motion;  that  the  men  were  instructed  to  stand  on  the  car 
platform  until  the  train  was  away  from  the  station,  and  never 
to  allow  any  newspapers  to  be  thrown  from  the  platform  of 
a  car  of  the  train  at  any  time  until  the  train  came  to  a  stop. 
In  passing  stations  the  guard  was  directed  to  stand  on  the 
car  platform  until  the  train  was  out  of  the  station.  Certain 
rules  of  the  defendant  were  read  in  evidence  by  plaintiffs 
counsel  as  follows: 

''  Rule  579:  All  trains  must  carry  a  conductor  or  guard 
on  the  rear  car." 

''  Rule  577:  Trainmen  must  always  be  at  their  posts  on 
the  car  platform  when  the  train  is  at  or  passing  station  plat- 
forms, and  must  only  enter  car  as  provided  in  the  rules,  or 
in  the  line  of  duty." 

"  Rule  608:  *  *  *  Motormen  receiving  orders  to  skip 
stations  must  blow  whistle  signal  before  entering  station  to 
warn  passengers  or  employees  that  the  train  is  not  to  stop. 
Maximum  speed  allowed  passing  stations  without  stop  is  18 
miles  an  hour." 

The  plaintiff  testified  that  on  October  23,  1918,  at  one  p.  m., 
he  went  to  the  Eighteenth  street  station  of  the  defendant's 
Third  Avenue  elevated  railroad,  bought  his  ticket,  dropped 
it  in  the  box  and  went  upon  the  platform  to  await  an  uptown 
train.  He  saw  no  train  in  sight  and  was  informed  by  the 
agent  that  there  was  a  block  on  the  road  but  that  trains 
were  running  and  would  be  along  in  a  few  minutes.  Three  or 
four  trains  passed  without  stopping  and  from  one  of  these, 
either  the  third  or  fourth  (he  is  not  certain  which),  a  bimdle 
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was  thrown  as  he  was  facing  the  train  and  struck  him  on  the 
left  ankle,  threw  him  down,  stunned  him,  and  caused  his  hat 
to  roll  onto  the  tracks.    There  was  no  break  in  the  skin  on  his 
arm  but  it  swelled  up.     He  went  to  the  agent  and  informed 
him  that  he  had  been  struck  by  a  bundle  of  newspapers  and 
that  they  were  picked  up  by  a  man  who  was  waiting  there. 
He  testified  that  the  train  was  going  from  fifteen  to  seventeen 
miles  an  hour  as  it  passed.    When  he  first  saw  the  bundle  of 
papers  it  was  from  a  distance  of  thirty  to  thirty-five  feet,  and 
he  saw  a  young  man  laying  them  on  the  edge  of  the  gate  which 
protects  the  car  platform.    When   they  were  thrown  they 
dropped  on  the  platform  and  rolled  until  they  struck  him. 
They  were  pushed  out  from  the  top  of  the  gate.     He  saw  no 
guard  on  that  platform  of  the  car,  which  was  the  front  platform 
of  the  last  car  of  the  train.     There  was  no  other  person  thereon. 
The  plaintiff,  on  cross-examination,  testified  that  he  went 
uptown  on  the  next  train  and  from  there  to  his  doctor's  office. 
He  described  the  bimdle  of  papers  as  being  about  the  size 
of  a  brief  case  and  said  it  was  pushed  from  the  train  as  it 
reached  the  end  of  the  station  and  then  rolled  until  it  struck 
him.     He  identified  the  person  who  picked  up  the  papers  as 
one  Braunstein  who,  when  plaintiff  told  him  that  he  had  been 
hit  by  them,  said  they  were  his  papers.    There  was  no  one 
between  the  plaintiff  and  the  bundle  of  papers  as  it  was  pushed 
from  the  train  and  he  was  back  against  the  railing  and  did 
not  think  they  would  reach  him.     This  constituted  all  the 
testimony  for  plaintiff,  save  that  as  to  the  nature  of  his  injuries. 
For  the  defendant  it  was  shown  that  the  order  of  the  Pubhc 
Service  Commission  was  posted  on  the  bulletin  boards  for 
trainmen  and  conductors  to  read  and  observe.    The  station 
master,  Schorsch,  testified  that  plaintiff  had  reported  to  him 
that  a  bundle  of  papers  had  been  thrown  off  and  hit  hun  on 
the  arm,  but  he  could  see  no  mark  thereon  when  it  was  shown 
to  him.     On  cross-examination  he  testified  that  two  trains 
had  gone  by  without  stopping  and  that  the  train  in  question 
was  the  third  train  which  had  so  passed.    He  admitted  that 
Braunstein  was  there  waiting  for  his  papers.    Conniff,   the 
defendant's  train  dispatcher  at  South  Ferry,  was  called  to 
give  the  number  of  the  last  car  of  this  train,  which  he  had 
ascertained  as  soon  as  he  received  word  over  the  telephone 
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from  the  station  agent  of  the  claimed  accident.     Stietz,  the 
conductor  in  charge  of  the  third  train  which  skipped  the 
station  stop  at  Eighteenth  street  at  the  time  in  question,  was 
called  to  testify  that  no  accident  had  been  seen  or  reported 
by  him.    He  also  testified  to  his  knowledge  of  the  rules  and 
as  to  the  instruction  received  thereupon.    Braunstein,  the 
newsdealer,  who  was  on  the  platform  waiting  for  his  papers, 
said  he  was  waiting  inside  and  saw  the  train  pass  and  when 
he  went  out  he  saw  his  bundle  and  a  man  who  claimed  that 
the  bimdle  had  hit  him.  •  The  bundle  bore  the  witness's  name 
and  contained  papers  for  three  dealers,  in  all  about  forty. 
The  witness  Kramer,  who  at  the  time  in  question  was  the 
regular  dehverer  of  papers  for  Duhan,  testified  that  he  was 
the  only  one  who  made  deUveries  for  him  during  the  month 
of  October,  1918,  and  that  he  never  threw  papers  off  while 
the  train  was  in  motion  but  he  waited  until  the  train  stopped 
and  then  walked  off  and  put  them  alongside  the  railing.    On 
cross-examination  he  swore  he  did  not  throw  any  papers  off 
at  the  tune  in  question.    Duhan,  employer  of  the  witness 
Kramer,  testified  that  he  had  instructed  his  employees  that 
if  they  threw  papers  off  a  moving  train  they  would  be  liable 
to  arrest  and  that  he  had  given  such  specific  instructions  to 
Kramer.    He  swore  that  on  the  day  in  question  he  was  with 
Kramer  and  that  Kramer  left  the  train  at  this  station  and  put 
them  on  the  platform.    It  was  also  shown  by  the  witness 
Erickson  that  this  was  what  is  known  as  a  "  No  Report  Case  " 
and  that  no  report  of  the  accident  came  from  any  one  save 
the  station  agent.    Allaire,  the  guard  who  was  claimed  to 
have  been  in  charge  of  ttie  rear  car  of  this  particular  train, 
swore  that  there  were  no  papers  aboard  the  train  and  that  no 
accident  had  happened  of  which  he  heard. 

The  case  thus  is  reduced  to  that  of  a  passenger  of  the 
defendant  railroad  who,  while  waiting  for  a  train  to  arrive 
on  which  he  intends  to  take  passage,  is  injured  by  a  bimdle 
thrown  from  an  approaching  train  which  passes  the  station 
without  stopping.  While  the  identity  of  the  person  who 
threw  the  bimdle  from  the  train  is  not  shown,  it  does  appear 
that  he  was  a  young  man  and  there  is  no  claim  that  he  was 
a  guard  or  other  employee  of  the  defendant  railroad.  Of 
course,  the  defendant  is  not  liable  for  the  act  of  a  passenger 
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who   throws  some  object  from  the  train.     As  none  of  its 
employees  is  charged  with  having  thrown  the  bundle,  the  sole 
theory  of  its  Uability  mast  be  that  it  was  guilty  of  some 
negligence  which  caused  the  accident.    The  plaintiff  concedes 
that  he  has  not  shown  any  course  of  conduct  in  regard  to 
throwing  bxmdles  of  papers  from  moving  trains  at  the  station 
in  question  or  any  other,  which  would  bring  home  knowledge 
to  the  defendant  of  a  course  of  action  upon  the  part  of  carriers 
of  these  papers  which  would  charge  it  with  responsibihty. 
There  was  not  the  sUghtest  effort  made  to  prove  that  this  was 
actually  done  or  that  defendant  had  knowledge  of  such  a 
violation  of  its  rules.    As  a  matter  of  fact  it  had  done  all 
that  it  could  be  expected  to  do  to  prohibit  the  throwing  of 
bundles  from  its  train.    But  plaintiff  claims  that  he  has 
estabUshed  the  cause  of  action  set  forth,  not  in  the  third 
paragraph  of  his  complaint,  but  in  the  fourth.    This  alleges 
that  while  the  plaintiff  was  a  passenger  of  the  defendant  one 
of  its  trains  approached  the  station  at  a  high  and  reckless 
rate  of  speed  and  passed  the  station  without  stopping  and 
that  defendant,  its  agents,  servants  and  employees  recklessly, 
carelessly  and  negligently,  and  while  said  train  was  passing 
at  such  high  and  reckless  rate  of  speed,  threw  or  permitted 
to  be  thrown  to  defendant's  platform,  where  plaintiff  was 
standing,  a  large  bundle  of  newspapers  which  struck  the  plain- 
tiff.   There  is  no  proof  that  the  train  was  approaching  the 
platform  at  a  high  and  reckless  rate  of  speed,  nor  that  it  so 
passed  the  platform.    As  has  been  said,  plaintiff  concedes  that 
there  is  no  proof  that  any  of  defendant's  employees  threw  this 
bundle  off  the  train.    Therefore,  even  under  this  paragraph 
of  the  complaint,  the  claim  of  negligence  is  reduced  to  the 
proposition   that   the   defendant  negligently  permitted   this 
bundle  to  be   thrown   off   the   train.     Accepting   plaintiff's 
testimony  that  there  was  no  other  person  on  the  front  plat- 
form of  the  rear  car  save  the  young  man  who  threw  the  papers 
off,  then  the  defendant  must  be  held,  if  at  all,  upon  the 
theory  that  the  absence  of  the  guard  from  the  front  platform 
was  the  cause  of  this  accident.     That  is  purely  speculative 
and  it  does  not  seem  to  me  that  it  could  possibly  be  said  to 
be  the  cause  of  the  accident.     If  there  had  been  a  guard 
upon  the  platform  in  question  and  he  had  permitted  the  carrier 
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of  the  papers  to  throw  them  oflF,  a  different  situation  would 
arise;  but  there  is  not  the  slightest  suggestion  that  the  guard, 
if  not  upon  the  platform,  may  not  have  been  about  some 
proper  business  of  the  company  in  the  car;  and  in  any  event, 
even  if  he  knew  that  the  papers  were  on  the  front  platform 
of  the  car  in  the  place  they  were  required  to  be  under  the 
rules,  that  is,  in  such  a  position  that  no  passenger  would 
stimible  over  them  (which  would  necessitate  their  being  on 
the  side  of  the  car  farthest  from  the  gate  over  which  they 
were  thrown)  upon  this  record  he  had  no  reason  to  believe 
that  the  carrier  of  the  papers  would  attempt  to  violate  the 
rules  and  subject  himself  to  arrest  by  throwing  the  papers 
off  while  the  train  was  moving. 

Upon  this  record,  the  proximate  cause  of  the  accident  was 
the  unlawful  act  of  the  carrier  of  the  papers,  with  which  the 
defendant  had  no  connection  and  which  it  is  not  shown  it 
could  have  prevented,  or  that  it  had  reason  to  believe  that 
any  such  act  would  take  place.  Of  course,  all  this  is  upon 
the  assumption  that  the  plaintiff's  testimony  is  a  correct  and 
complete  statement  of  what  transpired  and  entirely  disregards 
the  opposing  testimony  for  the  defendant. 

I  am  of  the  opinion  that  the  plaintiff  has  failed  to  make 
out  the  cause  of  action  set  forth  in  his  complaint  and  has 
failed  to  establish  any  negHgence  on  the  part  of  the  defendant. 

The  doctrine  of  res  ipsa  loquitur,  it  seems  to  me,  has  no 
appUcation  to  a  situation  such  as  this  case  presents.  That 
doctrine  applies  only  where  the  instrumentality  through 
which  the  accident  happens  is  solely  and  entirely  under  the 
control  of  the  defendant.  Here,  the  bimdle  of  newspapers 
which  caused  the  accident  had  never  been  in  the  custody  of 
the  defendant  but  of  the  employee  of  a  third  person  over 
whom  the  defendant  had  no  control.  It  is  no  different  in  its 
essential  particulars  from  any  other  case  where  an  object  is 
thrown  from  a  moving  train  which  causes  the  injury.  Unless 
that  object  is  shown  to  have  been  thrown  by  some  employee 
of  the  defendant  or  that  it  was  an  object  which  was  part  of  the 
defendant's  equipment  or  property,  the  burden  is  still  upon 
the  plaintiff  to  show  whose  negligence  caused  the  accident  and 
there  is  no  assumption  that  it  necessarily  was  that  of  the 
defendant. 
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The  judgment  and  order  appealed  from  should  be  reversed, 
with  costs  to  appellant,  and  the  complaint  disinissed,  with 

costs. 

CiaARKE,  P.  J.,  and  Laughun,  J.,  concur;  Merrell  and 
Greenbaum,  JJ.,  dissent. 

Greenbaum,  J.  (dissenting): 

Plaintiff  does  not  claim  that  an  employee  oi  the  defendant 
threw  the  bundle  of  papers  which  struck  him,  but  concedes 
that  it  was  thrown  upon  the  platform  by  a  carrier  of  the 
newspapers  which  were  daily  deposited  on  the  various  stations 
of  the  defendant  railroad  with  the  knowledge  and  sanction 
of  the  defendant. 

The  case  was  submitted  to  the  jury  upon  the  theory  that 
the  defendant  owed  a  duty  to  the  plaintiff  as  a  passenger, 
who  was  lawfully  on  the  platform  awaiting  an  opportimity 
to  board  one  of  its  trains,  not  only  not  to  permit  the  person 
who  had  charge  of  the  deUvery  of  bundles  of  papers  to  throw 
a  bundle  from  the  train  while  in  motion,  but  also  to  exercise 
reasonable  care  to  prevent  such  an  act. 

Plaintiff  testified  that  the  guard  was  not  on  the  front 
platform  of  the  last  car  when  the  train  was  passing  the  station 
and  there  is  no  testimony  to  the  contrary.  Nor  is  he  con- 
tradicted in  his  statement  that  he  immediately  after  the 
accident  talked  with  the  station  agent,  one  Schorsch,  and  one 
Braunstein,  the  newsdealer,  about  the  accident.  He  also 
testified  thait  three  or  four  trains  passed  the  station  without 
stopping  and  that  the  bimdle  came  from  one  of  these  trains. 
He  established  by  the  testimony  of  one  Russell,  an  employee 
of  the  defendant  and  an  instructor  of  its  motormen,  guards 
and  conductors,  that  the  conductors  and  guards  must  never 
allow  newspapers  to  be  thrown  from  the  platform  of  a  car 
at  any  time,  and  must  never  allow  them  to  be  removed  from 
the  cars  until  the  train  has  come  to  a  full  stop;  that  it  was  the 
duty  of  the  guard  to  be  on  the  platform  when  a  train  passed 
a  station  without  stopping,  all  of  which  are  set  forth  in  the 
company's  book  of  rules  which  was  introduced  in  evidence. 
Plaintiff  also  put  in  evidence  an  order  of  the  Public  Service 
Commission  which  recites:    *'  That  the  following  rules  and 
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regulations  of  the  Interborough  Rapid  Transit  Company  on 
its  subway  and  elevated  lines  be  and  the  same  hereby  are 
approved/'  Inter  alia,  the  sections  of  the  order  provide: 
"  3.  One  carrier  with  two  of  these  bxmdles,  one  carried  in 
each  hand,  will  be  allowed  to  enter  the  station  and  pass  by 
the  chopping  box  after  depositing  one  ticket  for  himself  and 
one  ticket  for  the  two  bundles.  4.  Not  more  than  one  carrier 
in  charge  of  two  such  bundles  will  be  permitted  to  ride  on  the 
front  platform  of  the  rear  car  of  each  train  and  another  carrier 
with  two  bxmdles  permitted  to  ride  on  the  rear  platform  of 
the  car  next  to  the  rear  car,  *  *  *  6.  The  bundles  are 
to  be  deposited  on  the  car  platform  at  the  points  indicated 
by  the  guards  [italics  ours]  and  are  to  be  carried  off  the  train 
with  one  bxmdle  in  each  hand.  *  *  *  8.  Throwing  of 
bundles  or  packages  of  paper  from  trains  is  strictly  prohibited 
and  offenders  will  be  liable  to  arrest.  9.  In  depositing  bundles 
or  packages  on  the  station  platform  they  must  be  so  placed 
that  passengers  entering  or  leaving  the  car  cannot  stumble  or 
fall  over  them." 

The  next  to  the  last  section  provides:  "  For  the  information 
of  all  employees:  Badges  will  be  issued  to  the  newspaper 
carriers,"  etc.,  ostensibly  to  enable  the  guards  to  identify 
the  carrier  in  charge  of  newspaper  bundles  on  his  car.  The 
order  also  requires  the  employees  to  report  any  breach  of 
these  regulations,  but  does  not  indicate  to  whom  the  report 
shall  be  made. 

Defendant  called  as  witnesses  a  guard  named  Allaire  and 
a  conductor  named  Stietz,  who  were  on  one  of  the  trains  that 
had  passed  Eighteenth  street  without  stopping  at  about  the 
time  of  the  accident.  Stietz  testified  that  his  train  had  skipped 
Eighteenth  street,  but  that  he  did  not  know  whether  it  was 
the  last  train  to  pass  the  station  without  stopping  and  further 
that  he  did  not  see  any  bundle  of  papers  thrown  from  his  train 
and  that  he  knew  nothing  of  the  accident.  Allaire  stated  that 
he  was  the  guard  on  the  last  car  of  his  train;  that  his  train 
skipped  Eighteenth  street;  that  nothing  was  thrown  from  the 
platform;  that  he  was  standing  on  the  platform  when  the 
train  passed  the  station  and  that  there  were  no  papers  on  the 
platfonn  of  his  car  at  all. 

Adolph   Schorsch,   the    defendant's   station   agent    at    the 


Digitized  by 


Google 


King  v.  Intkrborouoh  Rapid  Transit  Co.  25 

▲pp.  Div.  15]  First  Department,  May,  1921. 

Eighteenth  street  station  at  the  time  of  the  accident^  testified 
that  the  plaintiff  complained  to  him  of  the  injmy  immediately 
aft^r  the  accident  and  that  he  thereupon  telephoned  to  the 
train  dispatcher  to  ascertain  the  number  of  the  train  from 
which  the  bundle  was  thrown;  and  that  the  newsdealer  was  in 
the  habit  of  getting  his  papers  regularly  every  day  upon  the 
platform.  Schorsch  was  not  permitted  to  testify  what  the 
dispatcher  told  him,  but  one  Conniff,  a  train  dispatcher,  testi- 
fied that  in  answer  to  Schorsch's  telephone  inquiry,  he  told 
him  that  the  number  of  the  car  was  1599.  It  is  important  to 
note  that  the  witness  Conniff  answered  the  court's  query, 
"  Q.  How  do  you  know  a  train  skipped  the  18th  Street  station? '' 
by  saying,  "  I  have  no  knowledge  of  that,  your  Honor." 

Braunstein,  the  newsdealer,  was  called  by  the  defendant 
and  testified :  "  I  see  my  bundle  there  and  a  man  claimed  they 
hurt  him,  the  bundle.  When  I  came  outside,  the  train  was 
passed  and  I  find  the  bimdle  there  on  the  platform."  Adolph 
Kramer,  the  carrier  in  charge  of  the  bundles,  testified  that 
he  was  the  only  one  who  deUvered  papers  to  Braunstein  at 
the  Eighteenth  street  station  at  the  time  of  the  accident,  but 
that  the  bundle  was  not  thrown  from  the  train.  However, 
he  failed  to  explain  how  it  came  to  be  on  the  station  platform 
if  the  train  did  not  stop,  but  testified:  "  Q.  You  did  not 
throw  this  bundle  off  at  18th  Street,  did  you?  A.  I  did  not 
throw  off.  I  don't  know.  I  put  off  the  papers.  I  did  not 
throw  off  any  papers." 

We  thus  see  from  the  testimony  of  the  defendant's  own 
witnesses  that  the  defendant  had  received  information  as  to 
the  accident  and  was,  therefore,  in  a  position  to  ascertain  and 
produce  the  guards  or  conductors  who  were  on  the  trains 
which  did  not  stop  at  Eighteenth  street.  Nevertheless,  only 
two  trainmen  were  called  by  the  defendant.  In  view  of  the 
fact  that  three  or  four  trains  had  passed  Eighteenth  street  at 
about  the  time  of  the  accident  without  stopping  and  that  no 
testimony  was  given  showing  why  the  trainmen  on  other 
trains  were  not  called,  or  from  what  train  the  bundle  came, 
it  was  proper  for  the  jury  to  consider  these  important  circum- 
stances in  passing  upon  the  question  of  defendant's  negligence. 

If  the  defendant's  guard  was  on  the  platform  at  the  time 
of  the  accident,  that  fact  should  have  been  established  and 
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in  that  event  it  should  have  been  shown  what  efforts,  if  any, 
he  made  not  to  permit  the  bundle  of  papers  to  be  thrown  off. 
If  he  was  not  on  the  platform  when  the  train  was  passing  the 
station  as  the  plaintiff  testified,  that  fact  would  be  jyrima 
fade  evidence  of  the  defendant's  negUgence.  This  conclusion 
is  justifiable  because  of  the  rules  which  required  the  presence 
of  the  guard  on  the  platform  of  the  car  from  which  the  bundle 
was  thrown  and  which  imposed  upon  the  guard  an  affirmative 
duty  to  indicate  to  the  carrier  of  the  papers  where  the  bundles 
were  to  be  deposited.  Besides,  when  an  official  becomes 
aware  of  the  presence  of  a  passenger  on  the  train  who  has  a 
number  of  bundles  for  the  purpose  of  depositing  them  at 
various  stations,  there  is  a  legal  obUgation  to  see  to  it  that 
the  removal  of  the  bundles  should  not  be  a  menace  to  the 
safety  of  passengers. 

The  doctrine  of  res  ipsa  loquitur  is  peculiarly  applicable 
to  the  facts  of  this  case.  That  rule  is  well  stated  in  29  Cyc. 
591:  "  Perhaps  a  more  accurate  statement  is  that  where  the 
defendant  owes  to  plaintiff  a  duty  to  use  care,  and  the  thing 
causing  the  action  is  shown  to  be  under  the  management  of 
the  defendant  or  his  servants  and  the  accident  is  such  that 
in  the  ordinary  course  of  things  does  not  occur  if  those  who 
have  the  management  or  control  use  proper  care,  the  happening 
of  the  accident  in  the  absence  of  evidence  to  the  contrary  is 
evidence  that  it  arose  from  lack  of  requisite  care."  (See 
McNuUy  V.  Ludwig  &  Co.,  153  App.  Div.  206,  citing  Griff  en 
V.  Mani4:e,  166  N.  Y.  188.) 

The  defendant  owed  the  plaintiff  a  duty  to  provide  a  safe 
place  for  him  to  await  the  coming  of  the  train.  Moreover, 
there  is  no  doubt  that  defendant  had  control  and  management 
over  the  distribution  of  the  newspapers  which  caused  the 
accident  and  that  the  Pubhc  Service  Commission's  order  as 
well  as  the  other  rules  of  the  company  requiring  the  guard 
to  be  on  the  platform  when  a  train  is  in  or  passing  through 
a  station,  presumably  were  promulgated  for  the  purpose  of 
guarding  against  just  such  an  occurrence  as  is  complained 
of  here. 

The  appellant's  counsel  cites  a  rule  from  10  Corpus  Juris, 
901,  as  follows:  "Unless  such  agents  or  servants  [of  the 
carrier]  know  or  ought  to  know  that  danger  from  fellow- 
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passengers  exists  or  is  reasonably  to  be  apprehended  and  can 
by  the  use  of  proper  care  prevent  the  injury,  the  carrier  is 
not  liable.  Thus  the  carrier  is  not  liable  where  the  injury 
is  caused  by  acts  of  a  fellow-passenger  which  its  agents  or 
employees  had  no  reason  to  apprehend  and  which  they  could 
not  by  the  exercise  of  proper  care  prevent.'* 

fhis  is  undoubtedly  a  sound  rule  and  is  indeed  peculiarly 
pertinent  to  the  instant  case,  where  it  was  shown  that  defend- 
ant realized  the  danger  to  its  passengers  in  permitting  bundles 
of  papers  to  be  deUvered  at  station  platforms  by  the  order 
of  the  Pubhc  Service  Commission  which  promulgated  the  rules 
heretofore  detailed. 

Had  the  guard  been  on  the  platform  as  the  rules  provided, 
he  might  have  prevented  the  throwing  of  the  newspapers. 
In  RoUnson  v.  Consolidaied  Gas  Co.  (194  N.  Y.  37,  41)  the 
court  said:  "  If  there«,  or  the  entire  occurrence  as  proved,  could 
not  have  happened  without  negligence  of  some  kind,  n^ligence 
is  presumed  without  showing  what  kind  and  the  burden  of 
explanation  is  thrown  on  the  defendant.  If,  however,  proof 
of  the  occurrence  shows  that  the  accident  might  have  happened 
from  some  cause  other  than  the  neghgence  of  the  defendant, 
the  presumption  does  not  arise  and  the  doctrine  cannot  properly 
be  appUed.  Under  such  circumstances,  it  is  for  the  jury  to 
find  whether  the  accident  was  owing  to  negligence  on  the  part 
of  the  defendant,  or  to  some  cause  for  which  the  defendant 
was  not  responsible.  The  principles  upon  which  the  doctrine 
rests  and  the  circumstances  under  which  it  should  be  applied 
were  so  clearly  pointed  out  by  Judge  Cullen  in  Oriffen  v. 
Manice  (166  N.  Y.  188),  the  leading  case  upon  the  subject, 
that  further  discussion  thereof  is  unnecessary." 

Assuredly  in  the  case  under  review  the  occurrence  as 
proved  could  not  have  happened  without  neghgence  of  some 
kind  and  there  can  be  no  question  that  the  defendant  has 
failed  to  give  any  explanation  from  which  it  may  be  deduced 
it  was  not  guilty  of  neghgence. 

It  is  true  that  the  complaint  in  this  action  alleged  specific 
acts  of  neghgence  and  the  case  was  tried  on  that  theory. 
It  is,  however,  clear  from  the  case  of  D^Arcy  v.  Westchester 
Electric  R.  Co.  (82  App.  Div.  263)  that  the  plaintiflf  in  an 
action  for  personal  injuries  does  not  waive  the  rigM  to  rely 
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on  the  presumption  of  negligence  arising  out  of  the  fact  of  the 
accident  because  he  alleged  or  attempted  to  prove  specific 
acts  of  negligence. 

I  think  the  verdict  of  the  jury  was  correct  and  that  the 
judgment  should  be  affirmed, 

Merrell,  J.,  concurs . 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


In  the  Matter  of  the  Application  of  Caroline  McCoon 
Gunther,  Appellant,  for  the  Appointment  of  a  Trustee  of 
the  Trusts  Created  for  Her  Benefit  by  the  Last  Will  and 
Testament  of  Cornelius  McCoon,  Deceased,  in  the  Place 
and  Stead  of  Frederick  W.  Gunther,  Sole  Trustee, 
Deceased. 

Edith  McCoon  and  Others,  Respondents,  Appellants; 
Robert  Lee  Morrell,  Person  Appointed  to  Execute 
Trust,  Respondent. 

First  Department,  May  27,  1921. 

Trusts  —  appointment  of  successor  trustee  —  power  of  court  on 
death  of  sole  suryiving  testamentary  trustee  —  vesting  of  trust 
in  Supreme  Court  by  virtue  of  Personal  Property  Law,  §  20  — 
order  of  appointment  should  not  invest  trust  property  in  trustee  — 
discretion  of  court  in  appointment  of  successor  trustee  —  duty 
of  court  to  respect  request  of  aU  parties  interested  for  appointment 
of  corporate  trustee. 


In  the  case  of  the  death  of  a  sole  surviving  trustee  of  a  testamentary  trust, 
the  trust,  by  virtue  of  section  20  of  the  Personal  Property  Law,  vests 
in  the  Supreme  Court  and  shall  be  executed  by  some  person  appointed 
by  the  court  who  is  invested  by  it  with  any  or  all  of  the  powers  and  duties 
of  the  original  trustee,  but  with  the  trust  still  remaining  vested  in  the 
court. 

Accordingly,  it  was  improper  for  the  court  in  appointing  a  successor  trustee 
of  the  trusts  in  question  in  the  place  and  stead  of  the  deceased  solf  trustee « 
to  vest  him  "  with  all  the  estate  given  and  bequeathed  by  said  will  %  *    * 
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as  if  the  said  *  *  *  [successor  trustee]  had  been  originally  named  in 
said  will  as  executor  thereof  and  as  sole  trustee  of  said  trusts  *  *  *," 
but  the  form  of  the  order  is  a  mere  irregularity  and  may  be  modified 
to  express  the  statutory  character  of  the  power  conferred. 

While  the  power  is  resident  in  the  court  alone  to  appoint  an  agent  to  carry 
out  the  unexecuted  trust,  and  while  the  parties  in  interest  cannot  upon 
consent  oust  the  court  of  its  power  of  selection  by  compelling  it  to  appoint 
any  one  upon  whom  they  may  agree,  the  discretion  of  the  court  in 
appointing  an  agent  should  be  exercised  with  due  regard  to  the  reasonable 
wishes  of  those  entitled  to  the  income  and  ultimate  ownership  of  the 
principal  of  the  trust  fund. 

Accordingly,  where  it  appeared  in  proceedings  for  the  appointment  of  a 
successor  trustee  that  the  beneficiary  under  the  trust  and  all  persons 
interested  and  entitled  to  the  ultimate  ownership  of  the  principal  of  the 
tirust  fund  asked  the  court  to  appoint  a  specified  trust  company  as  trustee 
and  stated  as  their  reaisons  for  desiring  the  appointment  of  a  corporation  as 
trustee  the  inconvenience  and  exjpense  attendant  upon  the  appointment 
of  individuals  as  trustees  due  to  death  or  resignation  thereof  and  subsequent 
appointment  of  new  trustees  and  the  stability  in  the  management  and 
control  of  the  trust  estate  by  a  corporation,  it  was  error  for  the  court  to 
appoint  an  individual  as  successor  trustee  contrary  to  the  wishes  and 
express  desires  of  all  the  parties. 

While  the  court  was  not  bound  to  appoint  the  particular  corporation  selected 
by  the  parties  as  trustee,  a  corporate  agent  should  have  been  appointed 
to  carry  out  the  unexecuted  trust. 

Appeal  by  Caroline  McCoon  Gunther  and  others  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  7th  day  of  January,  1921,  appointing  Robert 
Lee  Morrell  sole  trustee  of  certain  trusts  created  by  the  last 
will  and  testament  of  Cornelius  McCoon,  deceased,  as  successor 
to  Frederick  W.  Gunther,  deceased,  sole  trustee,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  5th  day  of  Janu- 
ary, 1921,  denying  a  motion  for  a  reargument  and  to  vacate 
said  first  order  and  for  the  appointment  of  the  Guaranty  Trust 
Company  as  such  trustee. 

Wilson  W.    Thompson  of   counsel   [Eastman   &    EastmcLm^ 
attorneys],  for  petitioner,  appellant,  Caroline  McCoon  Guntlier  • 

William  Greenthal,    special    guardian    for   the  respondent, 
appellant,  Carolyn  Frances  McCoon. 
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Theodore  F.  Humphrey  of  counsel  [Munay,  IngersoUj  Hoge 
&  Humphrey,  attorneys],  for  the  respondents,  appellants', 
Alice  McCoon,  as  general  guardian  of  Carolyn  F.  McCoon, 
and  Edith  McCoon. 

Robert  Lee  MorreU,  respondent  in  person. 

DOWLING,  J.: 

The  testator,  Cornelius  McCoon,  died  on  January  13, 
1884,  leaving  a  will  and  six  codicils  thereto.  Therigunder 
certain  trusts  were  created,  including  the  one  giving  rise  to 
this  proceeding,  which  was  set  forth  in  the  4th  paragraph 
of  the  will,  and  was  for  the  benefit  of  his  daughter,  Caroline 
Augusta  McCoon,  the  petitioner  herein,  how  known  as  Caro- 
line McCoon  Gunther,  who  is  entitled  to  the  income  of  the 
trust  estate  for  life.  The  will  and  codicils  were  duly  admitted 
to  probate  by  the  Surrogate's  Court  of  New  York  county  on 
January  28,  1884,  Thereunder  four  executors  and  trustees 
were  appointed,  one  of  whom,  Benjamin  B.  Sherman,  never 
quaUfied  and  died  on  May  2,  1885.  The  other  three  executors 
and  trustees  qualified  and  acted,  but  one  of  them,  Jacob  K, 
Lockman,  resigned  on  April  15,  1887,  and  died  on  March 
22,  1904.  A  third  executor  and  trustee,  Catharine  AdeUa 
McCoon,  died  on  November  24,  1905.  The  last  surviving 
executor  and  trustee,  James  Henry  McCoon,  son  of  testator, 
was  subsequently  judicially  declared  to  be  of  unsound  mind. 
His  letters  testamentary  accordingly  were  revoked  by  the 
Surrogate's  Court  on  February  15,  1906;  he  was  removed  as 
trustee  by  the  Supreme  Court  on  July  27,  1906,  and  he  died  on 
December  9,  1906.  Thereupon  Frederick  W.  Gunther,  the 
husband  of  the  petitioner  was,  on  July  27,  1906,  appointed 
by  the  Supreme  Court  to  execute  the  trust  for  her  and  acted 
in  that  capacity  until  his  death  on  February  17,  1920.  It 
was  to  secure  the  appointment  of  his  successor  as  trustee 
that  this  proceeding  was  brought. 

The  other  next  of  kin  of  the  testator  and  the  remaindermen 
of  Mrs.  Gxmther's  trust  estate  are  Edith  McCoon  and  Carolyn 
Frances  McCoon,  the  latter  an  infant  over  eighteen  years 
of  age,  they  being  granddaughters  of  testator,  the  only  issue 
of  his  son  James  Henry  McCoon.     The  trust  fund  held  for 
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Mrs.  Gunther's  benefit  during  her  life  has  been  increased,  by 
one-third  of  a  trust  fund  created  for  the  benefit  of  her  sister 
Mrs.  Annie  A.  Waterbury,  who  died  July  17,  1905,  without 
issue. 

The  trust  estate  of  the  petitioner  now  amounts  to  $213,000, 
all  invested  in  guaranteed  bonds  and  mortgages  the  gross 
annual  income  from  which  is  $10,130. 

On  September  30,  1920,  the  petitioner  made  application 
to  the  Supreme  Court  for  the  appointment  of  a  trustee,  setting 
forth  in  her  petition  all  the  facts  relating  to  the  trust  estate 
and  concluding  by  stating: 

"  That  by  reason  of  the  death  of  said  Frederick  W.  Gunther 
who  was  the  sole  trustee  of  said  trusts,  it  has  become  necessary 
for  the  protection  and  preservation  of  said  trust  estates,  and 
for  the  protection  of  the  interest  of  your  petitioner  as  life 
beneficiary  thereof,  and  for  the  protection  of  the  remainder 
interests  therein  of  said  Edith  McCoon  and  Carolyn  F. 
McCoon,  that  some  competent  person  or  corporation,  or  both, 
be  appointed  by  this  Court  as  trustee  or  trustees  of  said 
trusts,  in  the  place  and  stead  of  said  Frederick  W.  Gunther, 
deceased. 

"  Wherefore,  yoiu*  petitioner  prays  that  the  Guaranty 
Trust  Company  of  New  York  be  appointed  the  new  trustee  of 
the  trusts  created  for  the  benefit  of  your  petitioner,  Caroline 
McCoon  Gunther,  by  the  will  of  Cornelius  McCoon,  deceased, 
as^successor  to,  and  in  the  place  and  stead  of  the  said  Frederick 
W.  Gimther,  deceased,  with  all  the  authority  and  power 
given  by  said  will  of  Cornelius  McCoon,  deceased,  to  the 
executors  and  trustees  therein  named,  as  though  the  said 
Guaranty  Trust  Company  had  been  originally  named  in  said 
will  as  Executor  thereof  and  trustee  of  said  trusts;  that  an 
order  of  this  Court  be  made,  requiring  the  said  Edith  McCoon 
and  Carolyn  F,  McCoon  and  said  Alice  M.  McCoon,  as  guardian 
of  the  property  of  said  Carolyn  F.  McCoon,  to  show  cause 
why  the  prayer  of  your  petitioner  should  not  be  granted; 
and  that  your  petitioner  have  such  fiu^her  or  other  decree, 
order  or  relief  in  the  premises  as  may  be  just  and  proper.'* 

To  this  petition  was  annexed  the  congent  of  the  Guaranty 
Trust  Company  to  act  as  such  trustee. 

An  order  to  show  cause  was  issued,  upon  the  filing  of  the 
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petition  and  consent,  directing  Edith  McCoon,  Carolyn  F. 
McCoon  and  Alice  M.  McCoon,  as  the  general  guardian  of 
the  property  of  Carolyn  F.  McCoon,  an  infant,  to  show  cause 
why  the  prayer  of  the  petitioner  should  not  be  granted. 
Thereafter,  by  order  of  the  Supreme  Court,  William  Greenthal 
was  appointed  special  guardian  for  Carolyn  F.  McCoon  in  the 
proceeding,  on  the  petition  of  her  mother,  showing  that  the 
daughter  was  then  over  seventeen  years  of  age.  The  special 
guardian  duly  qualified.  Edith  McCoon  and  AUce  M. 
McCoon,  as  general  guardian  of  the  property  of  Carolyn  F. 
McCoon,  filed  answers  to  the  petition  subscribed  by  their 
attorney  and  verified  by  them,  admitting  all  the  allegations 
therein  contained,  joining  in  the  prayer  of  the  petition  and  ask- 
ing specifically  for  the  appointment  of  the  Guaranty  Trust  Com- 
pany as  trustee  of  the  trusts  created  for  the  benefit  of  Caroline 
McCoon  Gunther  by  the  last  will  and  testament  of  Cornelius 
McCoon,  deceased.  The  answer  of  the  special  guardian  was 
the  usual  answer  interposed  for  an  infant,  submitting  the 
rights  and  interests  to  the  protection  of  the  court.  The 
special  guardian  also  filed  his  report  with  the  court  wherein 
he  stated  that  he  had  examined  all  the  papers  in  the  proceeding, 
including  the  consent  of  the  Guaranty  Trust  Company,  and 
found  them  correct.  All  these  papers  were  recited  in  a  pro- 
posed order,  submitted  to  the  court  by  the  attorneys  for  the 
petitioner,  and  containing  the  name  of  the  Guaranty  Trust 
Company  as  trustee.  The  entry  of  the  order  was  consented  tp  in 
writing,  at  the  foot  thereof,  by  the  attorney  for  Edith  McCoon 
and  AUce  M.  McCoon,  as  guardian  of  Carolyn  F.  McCoon. 
The  learned  court,  however,  without  any  notice  to  the  attorneys 
of  any  objection  to  the  order  proposed,  struck  out  the  name 
of  the  Guaranty  Trust  Company  wherever  it  appeared  in  the 
order  and  inserted  the  name  of  Robert  Lee  Morrell,  as  trustee, 
and  required  him  to  file  a  bond  for  the  faithful  performance 
of  his  trust  with  sufficient  sureties  in  the  sum  of  $20,000. 
The  order  so  made  was  dated  November  1,  1920. 

Thereupon,  attorneys  for  the  petitioners,  the  special  guard- 
ian and  the  attorneys  for  Alice  M.  McCoon,  as  general 
guardian  of  Carolyn  F.  McCoon,  and  Edith  McCoon,  moved 
"  for  leave  to  renew  the  motion  heretofore  made  in  the 
above  entitled  proceeding  for  the  appointment  of  the  Guaranty 
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Trust  Company  of  New  York,  as  successor  trustee  of  and 
under  the  last  Will  and  Testament  of  Cornelius  McCoon, 
deceased;  for  a  re-argument  and  re-hearing  of  the  said  motion; 
for  the  vacation,  cancellation,  setting  aside  and  re-settlement 
of  the  order  dated  November  1,  1920,  appointing  Robert 
Lee  Morrell,  Esq-,  to  execute  said  trusts,  and  generally  for  the 
relief  prayed  for  in  the  petition  herein,  and  in  the  annexed 
affidavits,  and  for  such  other  and  f lurther  relief  in  the  premises 
as  to  the  Court  may  seem  proper." 

In  support  of  this  application  the  petitioner  made  affidavit 
that  *'  deponent  desired  the  appointment  of  a  Trust  Company 
in  preference  to  an  individual  for  many  reasons.  That  during 
the  enjoyment  of  the  trust  estate  herein  by  deponent  as  its 
sole  life  beneficiary,  there  have  been  several  substitutions  or 
appointments  of  trustees  made  necessary  by  reason  of  their 
death  during  the  administration  of  the  trust  estate,  and  that 
deponent  desired  to  avoid  the  trouble,  annoyance  and  expense 
of  any  further  unnecessary  proceedings  in  the  administration 
of  this  estate,  and  desires  to  be  relieved  from  further  anxiety 
in  this  matter.  Without  intending  in  any  way  to  reflect  upon 
Mr.  Robert  Lee  Morrell,  whom  the  Court  has  named,  deponent 
allies  that  if  any  individual  were  ma(;^e  successor  trustee 
herein,  she  would  feel  it  incumbent  upon  her  to  maintain 
vigilance  with  regard  to  the  general  management  and  adminis- 
tration of  the  trust  estate. 

"  That  deponent,  because  of  the  nature  of  the  trust,  and 
its  purpose  of  creation,  feels  she  should  not  be  subjected 
to  the  trouble,  annoyance  and  responsibiUties  of  business, 
and  believes  that  all  such  questions  would  be  avoided  by 
the  appointment  of  the  Guaranty  Trust  Company  of  New 
York. 

"  That  the  Guaranty  Trust  Company  of  New  York  is  the 
largest  and  one  of  the  most  financially  responsible  trust  com- 
panies in  the  world  and  has  a  well  estabUshed  reputation  for 
skill  and  efficiency  in  the  management  of  trust  estates,  and 
has  a  trained  force  able  to  administer  such  estates,  with  celerity, 
good  business  judgment  and  at  a  minimum  of  cost. 

"  That  deponent  is  not  acquainted  with  Robert  Lee  Morrell, 
Esq.,  the  person  designated  by  his  Court  in  the  place  of 
App.  Div.— Vol.  CXCVII.        3 
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deponent's  choice  or  selection,  to  wit:  the  Guaranty  Trust 
Company  of  New  York,  and  your  deponent  opposes  his 
appointment,  and  hereby  renews  her  request  for  the  appoint- 
ment of  the  Guaranty  Trust  Company  of  New  York," 

Mrs.  Alice  M.  McCoon,  mother  of  the  remaindermen, 
Edith  McCoon  and  Carolyn  F.  McCoon,  made  a  supporting 
affidavit,  which  set  forth  that  on  the  appointment  of 
Frederick  W.  Gunther,  husband  of  the  petitioner,  as  trustee, 
he  was  required  to  give  a  bond  in  the  simi  of  $250,000.  She 
further  set  forth: 

"  That  the  said  Carolyn  Frances  McCoon,  although  an 
infant,  is  of  the  age  of  seventeen  years  and  upwards  and 
will  be  eighteen  years  of  age  on  the  25th  day  of  January 
next;  that  she  is  a  young  woman  of  good  education  and  good 
imderstanding  and  is  and  has  been  for  several  years  past 
famiUar  with  all  of  her  financial  affairs  and  with  the  details 
and  affairs  of  the  trust  herein.  That  the  appointment  of  the 
Guaranty  Trust  Company  of  New  York  was  sought  by  said 
infant  through  deponent  as  her  general  guardian,  with  the  full 
personal  knowledge,  consent  and  approval  of  said  infant  and 
also  such  nomination  was,  so  far  as  is  permissible  by  law, 
approved  of  and  consented  to  by  the  guardian  ad  litem  of  said 
infant. 

''  That  it  was  the  imanimous  wish  of  all  the  parties  hereto, 
and  they  all  agreed  and  now  agree  to  the  appointment  of  the 
Guaranty  Trust  Company  of  New  York  as  such  successor 
trustee.  That  upon  the  hearing  heretofore  had  herein,  no 
challenge  was  made  as  to  the  fitness,  experience,  skill  and 
efficiency  of  said  Guaranty  Trust  Company  of  New  York  to 
quaUfy  and  act  and  properly  adminster  the  unexecuted  trust 
herein. 

''  That  the  reasons  why  the  petitioner,  Caroline  McCoon 
Gunther,  the  Ufe  beneficiary  of  said  trust,  has  instituted  this 
proceeding  for  the  appointment  of  the  Guaranty  Trust  Com- 
pany of  New  York  as  successor  trusty  and  why  deponent 
as  such  general  guardian,  and  said  infant,  Carolyn  Frances 
McCoon,  and  the  respondent,  Edith  McCoon,  have  desired  its 
appointment  as  such  successor  trust^ee  are  as  follows: 

"  The  Guaranty  Trust  Company  of  New  York  is  duly 
authorized  under  the  laws  of  the  State  of  New  York  to  act 
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as  a  testamentary  trustee  and  as  a  successor  trustee  herein. 
It  is  the  largest  trust  company  in  the  world  and  is  trustee  of 
numberless  estates  of  large  size  and  importance,  and  has  a 
well  established  reputation  for  skill  and  efficiency  in  the 
management  of  such  estates  and  a  trained  force  able  to 
administer  such  trusts  with  celerity,  good  business  judgment 
and  at  a  minimum  of  cost. 

"  That  by  reason  of  the  death  or  resignation  of  the  four 
prior  individual  trustees,  the  trust  estate  herein  has  already 
been  put  to  great  expense  and  risk,  and  the  life  beneficiary 
and  remaindermen  have  been  greatly  inconvenienced  and 
their  interests  therein  jeopardized.  The  appointment  of  The 
Guaranty  Trust  Company  of  New  York  was  accordingly 
sought  in  part  by  the  parties  hereto  in  order  that  they  might 
be  assured  that  all  necessity  for  any  further  substitution  of  a 
trustee  would  be  avoided. 

"  Moreover  for  over  fifteen  years  your  deponent  has 
maintained  a  bank  account  with  such  Trust  Company  and 
that  each  of  her  daughters  has  also  an  account  with  the  same, 
and  that  she  and  her  daughters  have  had  many  and  satisfac- 
tory business  transactions  with  said  Company,  and  that  for 
over  fifteen  years  past  she  has  continuously  consulted  with 
said  Company  in  respect  to  investments;  that  she  and  her 
said  daughters  are  personally  acquainted  wdth  the  officers  and  • 
agents  who  would  have  immediate  charge  of  the  management 
of  such  trust  estate. 

"  That  each  and  all  of  the  persons  interested  herein  oppose 
the  appointment  of  Robert  Lee  Morrell,  Esq.,  as  such  sub- 
stituted trustee.  Mr.  Morrell  is  a  stranger  to  each  and  all 
of  the  parties  hereto  and  he  has  no  knowledge  or  familiarity 
with  the  trust  herein,  its  condition  or  its  prior  history,  or  the 
wishes,  conditions  and  circimistances  of  the  parties  interested 
herein. 

"  All  of  the  parties  interested  in  the  trust  have  kno\^^l  and 
are  on  intimate  relations  with  the  Guaranty  Trust  Company 
of  New  York  or  approve  generally  of  its  selection.  That  said 
Company,  as  aforesaid,  is  the  largest  and  one  of  the  most 
financially  responsible  trust  companies  in  the  world. 

"  That  your  deponent  believes  that  it  would  be  for  the 
best  interests  of  the  trust  estate  and  the  persons  interested 
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therein  that  the  relatioas  existing  between  such  persons  and 
the  trustee  should  be  harmonious. 

"  That  deponent  believes  that  the  appointment  of  the 
Guaranty  Trust  Company  of  New  York  would  promote  the 
execution  of  the  trust  and  would  tend  to  promote  harmonious 
relations  among  all  the  parties  interested. 

"  That  your  deponent  further  states  that  she  believes  that 
the  appointment  of  the  Guaranty  Trust  Company  of  New 
York  would  generally  faciUtate  the  execution  of  said  trust 
and  would  avoid  the  disadvantages  arising  through  the 
appointment  of  an  individual  with  the  uncertainty  of  his 
term  of  life,  and  with  the  additional  expense  necessarily 
attendant  thereon." 

She  also  set  forth: 

"  That  deponent  verily  beUeves  that  the  matter  herein  was 
submitted  to  the  Court  in  an  informal  way  and  that  all  of 
the  facts  hereinbefore  set  forth  were  not  at  that  time,  fully 
brought  to  the  attention  of  the  Court,  and  that  the  reasons 
for  and  the  propriety  of  the  appointment  of  the  said  Guaranty 
Trust  Company  of  New  York  were  not  fully  set  forth  in  the 
papers  before  the  Court  and  that  they  were  not  fully  explained 
by  affidavit  or  othen\'ise.'' 

Edith  McCoon,  the  adult  remainderman,  submitted  an 
affidavit  stating  that  all  the  statements  contained  in  the 
affidavit  of  her  mother  were  true,  and  that  she  desired  the 
appointment  of  a  trust  company  in  preference  to  an  individual 
as  trustee,  believing  it  would  best  serve  the  interests  of  the 
trust  estate,  in  which  several  substitutions  of  trustees  had 
already  been  necessitated  by  death.  She  also  set  forth  that 
she  was  acquainted  with  the  officers  of  the  Guaranty  Trust 
Company  wherein  she  had  a  bank  accoimt,  and  in  whom  she  had 
full  confidence.  She  concluded  by  saying:  "  That  deponent  is 
not  acquainted  with  Robert  Lee  Morrell,  the  person  designated 
by  this  court,  and  opposes  such  appointment.  That  deponent 
has  substantial  rights  in  this  proceeding  and  believes  that 
her  interest  herein  would  be  best  served  and  protected  by  the 
appointment  of  The  Guaranty  Trust  Company  as  successor 
trustee.*' 

Carol3m  F.  McCoon,  the  infant  remainderman,  made 
affidavit  that  she  would  become  eighteen  years  of  a^ce  within 
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two  months;  that  she  was  familiar  with  the  nature  of  the 
proceeding  and  the  purpose  of  its  institution,  and  that  she 
sought  the  appointment  of  the  Guaranty  Trust  Company  as 
successor  trustee  and  opposed  the  appointment  of  Mr.  Morrell, 
respectfully  requesting  the  court  to  appoint  the  trust  company. 

The  learned  court,  despite  this  application  of  all  the  parties 
interested  in  the  estate,  denied  the  motion. 

At  the  outset  it  should  be  said  that  there  is  not  the  slightest 
reflection  made  by  any  of  the  appellants  upon  the  character, 
the  ability  or  the  rectitude  of  Mr.  Morrell.  He  did  not  seek 
the  appointment  as  trustee  herein,  and  his  sole  concern  in 
defending  the  appeal  is  his  feeling  that  it  is  his  duty  to  sustain 
the  order  because  of  the  confidence  reposed  in  him  by  the 
learned  justice  who  appointed  him.  The  objections  are  not 
urged  against  him  personally.  They  would  apply  with  equal 
force  to  any  individual  trustee  and  are  based  on  the  desire  of 
all  the  persons  interested  in  the  trust  estate  to  avoid  a  repetition 
of  the  expense,  annoyance  and  care  to  which  they  have  been 
subjected  by  the  unusually  checkered  history  of  this  trust 
estate  in  its  thirty-sieveh  years  of  existence;  Not  only  do 
they  seek  the  stability  and  freedom  from  natuiral  death  of  a 
corporate  trustee  but  they  have  special  reasons  for  desiring 
the  appointment  of  the  Guaranty  Trust  Company  with  which 
they  have  sustained  continuing  relations  of  trust  and  confidence. 
Moreover,  they  do  not  desire  to  be  put  to  the  expense  of 
premiimis  on  bonds  and  of  successive  accoimtii^  whenever  a 
new  individual  trustee  might  be  required.  It  seems  to  me 
that  in  view  of  the  record  of  the  happenings  in  this  estate, 
the  desire  of  the  life  tenant  and  the  remaindermen  to  have  a 
corporate  trustee,  removed  from  the  vicissitudes  of  individual 
life,  is  quite  reasonable  and  proper. 

Of  course,  *the  responsibility  for  the  appointment  of  a 
trustee  herein  rests  with  the  Supreme  Court.  Section  20  of 
the  Personal  Property  Law  (as  amd.  by  Laws  of  1911,  chap. 
217)  provides  that  "  On  the  death  of  a  last  surviving  or  sole 
surviving  trustee  of  an  express  trust,  the  trust  estate  does 
not  pass  to  his  next  of  kin  or  personal  representative,  but, 
if  the  trust  be  unexecuted,  in  the  absence  of  a  contrary 
direction  on  the  part  of  the  person  creating  the  same,  it 
vests  in  the  Supreme  Court  and  shall  be  executed  by  some 
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person  appointed  by  the  court,  whom  the  court  may  invest 
with  all  or  any  of  the  powers  and  duties  of  the  original 
trustee  or  trustees.  The  beneficiary  or  beneficiaries  of  the 
trust  shall  have  such  notice  as  the  court  may  direct  of  the 
appUcation  for  the  appointment  of  such  person;  and  the 
person  so  appointed  shall  give  such  security  as  the  court  may 
require,  and  shall  be  subject  to  the  same  requirements  of  law 
as  to  accoimting  and  as  to  the  administration  of  the  trust 
as  apply  to  testamentary  tnistees;  and  shall  be  entitled  to 
such  compensation  for  his  services  by  way  of  commissions  as 
may  be  fiixed  by  any  court  which  has  power  to  pass  upon  his 
final  accoimt,  which  shall  in  no  case  exceed  that  now  allowed 
by  law  to  executors  and  administrators,  besides  his  just  and 
reasonable  expenses  in  the  matter  in  which  he  is  appointed." 
As  to  real  property  a  similar  provision  is  made  by  section  111 
of  the  Real  Property  Law  (as  amd.  by  Laws  of  1911,  chap. 
216). 

The  learned  respondent  has  called  attention  to  the  fact 
that  the  order  is  improper  in  form  in  that  it  purports  to  appoint 
a  sole  trustee  of  the  trusts  in  question  as  successor  to  and  in 
place  and  stead  of  the  deceased  sole  trustee,  and  to  vest  him 
"  with  all  the  estate  given  and  bequeathed  by  said  will  of 
Cornelius  McCoon,  deceased,  in  trust  for  Caroline  McCoon 
Gunther,  and  with  all  the  rights,  powers,  duties,  privileges 
and  benefits  belonging  or  incidental  to  said  trust,  and  as 
expressed  and  contained  in  said  will,  as  if  the  said  Robert  Lee 
Morrell  had  been  originally  named  in  said  will  as  executor 
thereof  and  as  sole  trustee  of  said  trusts  created  for  the  benefit 
of  said  Caroline  McCoon  Gunther;"  whereas  under  the 
statute,  in  case  of  the  death  of  a  sole  surviving  trustee,  the 
court  has  no  power  to  appoint  a  successor  trustee,  but  the 
trust  vests  in  the  Supreme  Court  and  shall  be  executed  by  some 
person  appointed  by  the  court  who  is  invested  by  it  with  any 
or  all  of  the  powers  and  duties  of  the  original  trustee,  but  with 
the  trust  still  remaining  vested  in  the  com-t.  In  this  the 
respondent  is  quite  correct  and  the  court  does  not  appoint  a 
new  trustee  in  this  particular  contingency,  but  simply  an 
agent  of  the  court  to  carry  out  the  imexecuted  trust.  (Wildey 
V.  Robinson,  85  Hun,  362;  Wetmore  v.  Wetmore,  44  App.  Div. 
52;  Jewett  v.  Schmidt,  83  id.  276;   Matter  of  Gveutal,  97  id. 
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530.)  The  form  of  the  order,  however,  is  a  mere  irregularity, 
which  could  be  modified  to  express  the  statutory  character 
of  the  power  conferred. 

But  while  the  power  is  resident  in  the  court  alone  to  appoint 
an  agent  to  carry  out  the  unexecuted  trust,  and  while  the 
parties  in  interest  cannot  upon  consent  oust  the  court  of  its 
power  of  selection  by  compelling  it  to  appoint  any  one  upon 
whom  they  may  agree,  the  discretion  of  the  court  in  appointing 
an  agent  should  be  exercised  with  due  regard  to  the  reasonable 
wishes  of  those  entitled  to  the  income  and  ultimate  ownership 
of  the  principal  of  the  trust  fimd.  While  they  cannot  impose 
their  will  upon  the  court,  the  court  should  not  be  entirely 
heedless  of  their  desires  in  relation  to  the  administration  of 
the  estate.  The  responsibility  for  the  preservation  of  the 
estate  is  on  the  court,  but  that  responsibility  can  be  adequately 
discharged  without  doing  violence  to  the  unanimous  wish  of 
the  parties  interested  as  to  the  kind  of  an  agent  to  be  appointed, 
even  if  it  does  not  yield  to  their  selection  of  a  particular  agent. 
In  this  proceeding  the  reason  assigned  for  asking  the  court  to 
select  a  corporate  i^ent  seems  to  be  sufficient  to  warrant 
the  granting  of  the  request.  Upon  the  motion  for  a  reargu- 
ment  herein  the  reasons  were  set  forth  at  length  why  a  trust 
company  was  desired  to  be  appointed,  and  the  suggestions 
made  in  Powers  v.  Powers  (189  App.  Div.  112)  were  all 
compUed  with,  so  that  the  objections  which  led  to  the  con- 
clusion of  the  court  in  that  case  were  obviated  here.  The 
power  of  the  appointment  vested  in  the  court  to  appoint 
trustees,  while  largely  discretionary,  is  not  to  be  exercised 
arbitrarily,  but  with  due  consideration  of  the  wishes  of  those 
chiefly  interested,  except  where  thero  is  some  question  of 
fitness  of  the  suggested  appointee,  or  where  the  beneficiaries 
fail  to  agree.  {Quackenboss  v.  Southwick,  41  N.  Y.  117; 
Matter  of  Morgan,  63  Barb.  621;  afifd.,  66  N.  Y.  618.) 

While  perhaps  the  original  application  did  not  sufficiently 
advise  the  court  that  a  corporate  trustee  was  desired  and  the 
reasons  therefor,  the  affidavits  submitted  on  the  motion  for 
reargument  did  fully  set  forth  all  the  consideration  which 
moved  the  parties  in  interest  unanimously  to  ask  for  such  a 
trustee,  and  in  the  exercise  of  sound  discretion  a  corporate 
agent  to  carry  out  the  imexecuted  trust  should  have  been 

Digitized  by  VjOOQIC 


40  Matter  of  Guntheb. 

First  Department,  May,  ld21.  [VoL  197 

appointed  by  the  court,  though  not  necessarily  the  trust  com- 
pany suggested,  if  the  court  deenGied  rt  unsuitable  and  saw 
fit  to  name  another  which  it  thought  would  more  properly 
administer  the  trust. 

An  important  consideration  for  the  selection  of  a  corporate 
agent  is  the  saving  to  the  trust  estate  of  the  expense  of  the 
annual  premium  for  the  bond  which  an  individual  agent  would 
be  required  to  give.  The  amoimt  of  $20,000  fixed  by  the 
court  was  entirely  inadequate  for  a  tius^'  estate  amounting 
to  $213,000  with  an  annual  income  amounting  to  $10,130. 
When  the  petitioner's  husband  was  appointed  substituted 
trustee  of  this  trust,  he  was  required  to  furnish  a  bond  in  the 
sum  of  $250,000.  There  is  no  reason  why  a  stranger  to  the 
trust  should  not  have  been  required  to  furnish  a  bond  in  at 
least  the  same  sum,  if  not  double  the  amount  involved,  and 
the  annual  expense  for  premiums  on  the  bond,  chargeable 
against  the  trust  estate,  would  have  very  materially  reduced 
the  net  income  to  the  life  tenant. 

The  orders  appealed  from  will,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements  to  all  parties  separately 
appearing  upon  the  appeal  and  filing  briefs  herein  payable 
out  of  the  trust  estate;  and  the  proceeding  will  be  remitted 
to  Special  Term  for  the  appointment  of  a  suitable  trust  com- 
pany as  agent  to  administer  the  unexecuted  trust  pursuant 
to  the  provisions  of  section  20  of  the  Personal  Property  Law. 

Clarke,  P.  J.,  Lauohlin,  Merrell  and  Greenbattm,  JJ., 
concur. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements 
to  all  parties  separately  appearing  and  filing  briefs  payable 
out  of  the  estate,  and  proceeding  remitted  to  Special  Term 
for  further  action  in  accordance  with  opinion. 
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In  the  Matter  of  Peter  C.  Kelly,  an  Attorney. 

First  Department,  May  27,  1021. 

Attome/  and  client  —  attorney  luspended  for  one  year  for  procuring 
ezcetiiTe  feci  by  false  representations  and  for  paying  client  sum 
of  money  to  induce  him  to  withdraw  charges  —  obtaining  fee» 
retention  of  which  is  contingent  upon  success  —  purpose  ol 
disciplinary  proceedings  —  payment  pending  such  proceedings 
does  not  condone  oftense. 

Attorney  at  law  suspended  from  practice  for  one  year  for  securing  an 
excessive  fee  from  his  client  by  means  of  false  representations  and  for 
paying  said  client  a  sum  of  money  to  induce  him  to  sign  a  paper  with- 
drawing all  claims  and  charges  while  an  investigation  was  being  made 
by  the  grievance  committee. 

It  is  misconduct  for  an  attorney  to  obtain  a  fee,  the  retention  of  which 
is  contingent  upon  success. 

Disciplinary  proceedings  are  not  instituted  for  the  purpose  of  recovering 
money  claimed  to  be  due  to  a  client  from  an  attorney  and  pasrment  pending 
such  proceedings  does  not  condone  the  offense. 

The  purpose  of  such  an  investigation  is  to  inquire  into  the  character  and 
conduct  of  the  attorney  to  see  whether  or  not  it  comports  with  the  standard 
required  of  an  honorable  profession. 

Disciplinary  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York, 

Einar  Chrystie,  for  the  petitioner. 

Respondent  in  person. 

The  respondent  was  admitted  to  practice  as  an  attorney 
and  counselor  at  law  at  a  term  of  the  Appellate  Division, 
First  Department,  in  February,  1903,  and  has  since  practiced 
in  said  department. 

The  petition  charges  the  respondent  with  misconduct  as 
an  attorney  at  law  in  securing  an  excessive  fee  from  his  client 
upon  false  representations  and  with  having,  while  the  charges 
were  imder  investigation  by  the  grievance  committee,  paid 
said  client  a  sum  of  money  to  induce  him  to  sign  a  paper 
withdrawing  all  claims  and  charges  made  against  the 
respondent.    The  specifications  of  the  charge  are  as  fc^ows: 
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In  July,  1918,  Matthew  Talmo  (the  son  of  Thomas  Talmo) 
was  arrested  in  the  borough  of  The  Bronx  on  the  charge  of 
assaulting  a  young  woman  with  whom  he  was  Uving  and  who 
was  the  mother  of  his  infant  child.  Thomas  Talmo,  the 
father  of  Matthew  Talmo,  thereafter  retained  the  respondent 
to  look  after  his  son's  interests  and  paid  him  seventy-five 
dollars  in  full  for  his  services  to  be  rendered  in  the  Magistrate's 
Court.  Matthew  Talmo  was  arraigned  on  July  26,  1918, 
in  the  Magistrate's  Court,  borough  of  The  Bronx,  and  upon 
the  request  of  the  respondent,  who  then  appeared  as  his 
attorney,  the  case  was  adjoiu-ned  until  July  29,  1918.  On 
July  29,  1918,  Talmo  was  again  arraigned  in  the  same  court 
and  the  respondent,  acting  as  his  attorney,  entered  a  plea  of 
guilty  in  his  behalf.  It  was  then  established  that  the  prisoner 
had  committed  a  particularly  brutal  assault  upon  the  woman 
and  the  magistrate  sentenced  him  to  serve  a  term  of  six  months 
on  Blackwell's  Island. 

On  July  31,  1918,  the  respondent  obtained  the  further  sum 
of  $300  from  Thomas  Talmo  upon  the  representation  that  he 
could  secure  his  son's  release  from  Blackwell's  Island  within 
five  days  and  that  he  would  return  the  said  sum  if  he  failed  to 
procure  the  boy's  release.  Thomas  Talmo  cannot  read  the 
English  language.  The  respondent  gave  him  a  receipt  of 
which  the  following  is  a  copy: 

"  New  York,  July  31rf,  1918. 

"  This  agreement  made  this  day  between  Peter  C.  Kelly 
party  of  the  first  part  and  Thomas  Talmo, 

"  Witnesseth,  that  the  party  of  the  first  part  does  hereby 
agree  to  take  on  appeal  the  case  of  the  People  v.  Mathew 
Talmo  held  in  the  City  Magistrate's  Court  of  the  City  of 
New  York,  on  the  29th  day  of  July,  1918,  and  to  pay  the 
disbursements  incidental  thereto  and  has  received  this  day 
the  sum  of  $300.00  in  consideration  therefor. 

"PETER  C.KELLY." 

The  defendant  having  entered  a  plea  of  guilty,  the  only 
question  which  could  be  raised  upon  the  appeal  was  whether 
or  not  the  sentence  imposed  by  the  magistrate  was  excessive. 
The  services  rendered  by  the  respondent  upon  the  appeal 
consisted  in  arguing  the  appeal  and  in  interviewing  the  magis- 
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trate  who  had  sentenced  the  defendant  and  writing  one 
letter  to  him  in  which  he  requested  permission  to  state  to 
the  appellate  court  that  the  magistrate  had  changed  his 
mind  and  was  now  of  the  opinion  that  the  defendant  had 
been  sufficiently  punished  and  that  the  sentence  should  be 
modified  accordingly.  The  respondent  did  not  prepare  or 
submit  any  memoranda  or  brief  in  support  of  his  contention 
on  appeal. 

The  charge  of  $300  for  the  services  rendered  or  which 
could  be  rendered  by  the  respondent  in  the  matter  of  the 
Talmo  appeal  was  excessive  and  the  representations  made  by 
the  respondent  to  Thomas  Talmo  in  order  to  induce  him  to 
pay  the  $300  as  aforesaid  were  false. 

While  the  case  was  pending  before  the  conmiittee  on 
grievances  and  after  it  had  been  adjourned  upon  respondent's 
request  in  order  to  give  him  the  opportunity  of  producing 
certain  additional  witnesses  in  his  behalf,  the  respondent 
arranged  a  settlement  with  Thomas  Talmo  and  paid  him  the 
siun  of  $200.  He  also  prepared  and  induced  Talmo  to  sign  a 
statement  in  writing  of  which  the  following  is  a  copy: 

"  Received  this  day  from  Peter  C.  Kelly  the  sum  of  Two 
himdred  dollars  in  full  and  satisfaction  and  accord  re  People  vs. 
Matthew  Talmo.  In  view  of  the  fact  that  there  has  existed  a 
difference  of  opinion  between  Thomas  Talmo  and  Peter  C. 
Kelly  in  reference  to  the  above,  and  after  frequent  conversa- 
tions had  with  the  said  Peter  C.  Kelly,  does  for  the  purpose 
of  avoiding  further  annoyance  herein  and  in  order  to  buy 
peace  this  day  pay  to  me  the  sum  of  Two  hundred  dollars 
($200.).  The  appeal  herein  at  the  argument  of  which  I  was 
personal  present  on  which  the  findings  of  the  lower  court  were 
sustained  was  a  disappointment.  I  hereby  agree  all  claims 
had  by  me  against  Peter  C.  Kelly  are  fully  liquidated  and 
that  further  no  misrepresentations  have  been  made  to  me 
regarding  the  appeal  herein  and  that  I  have  not  been  deceived 
thereby. 

"  I  further  desire  to  state  that  I  do  not  intend  to  further 
proceed  with  the  matter  now  pending,  and  hereby  withdraw 
all  claims  made  and  charges  pending  against  the  said  Peter  C. 

^^^^'  '^TOM  TALMO" 
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The  learned  official  referee  has  found  among  other  things 
as  follows: 

"  At  the  time  that  respondent  charged  and  received  the 
$300  from  Thomas  Talmo  for  taking  the  appeal,  he  knew  that 
the  defendant,  having  pleaded  guilty,  had  no  grou&ds  in, law 
or  in  fact  on  which  to  base  his  appeal. 

"  The  respoiident  did  not  make  clear  to  or  sufficiently  inform 
Thomas  Talmo  of  the  nature  or  scope  of  the  appeal  or  the 
limits  of  the  possible  or  probable  results  thereof. 

"  In  view  of  the  station  in  life  of  Thomas  Talmo,  of  his 
limited  knowledge  of  the  English  langui^e,  of  his  dependence 
upon  the  respondent  as  his  legal  adviser  and  of  the  respondent's 
knowledge  that  he  had  no  legal-  ground  for  appeal,  the  sum 
of  $300  was  an  excessive  charge.'' 

From  a  thorough  examination  of  the  testimony  and  exhibits 
we  are  satisfied  that  as  an  inducement  for  the  payment  of 
the  $300  the  respondent  represented  and  agreed  to  secure  a 
modification  of  the  sentence  and  the  release  of  the  complainant's 
son  from  imprisonment  within  a  few  days  and  that  if  he  did 
not  succeed  he  would  return  the  $300  asked  for  and  received 
as  a  fee  for  such  services  to  be  rendered.  Se  did  not  succeed 
and  refused  to  pay  back  the  said  sum  or  any  part  thereof 
after  repeated  demands  until  after  proceedings  had  been 
instituted  before  the  grievance  committee  of  the  Bar  Associa- 
tion and  hearings  had  been  had,  when  he  settled  with  his 
client  by  the  payment  of  $200,  as  he  himself  said,  for  the 
purpose,  of  buying  his  peace  and  taking  from  him  a  receipt 
which  expressly  recited  that  it  was  "  for  the  purpose  of  avoiding 
further  annoyance  herein  and  in  order  to  buy  peace."  And 
he  also  included  in  said  receipt  which  he  procured  the  com- 
plainant to  sign:  "  I  hereby  agree  all  claims  had  by  me 
against  Peter  C.  Kelly  are  fully  liquidated  and  that  further 
no  misrepresentations  have  been  made  to  me  regarding  the 
appeal  herein  and  that  I  have  not  been  deceived  thereby. 

"  I  further  desire  to  state  that  I  do  not  intend  to  further 
proceed  with  the  matter  now  pending,  and  hereby  withdraw 
all  claims  made  and  charges  pending  against  the  said  Peter  C. 
Kelly." 

The  payment  of  said  money  and  the  procuring  of  the  com- 
plainant to  sign  such  a  receipt,  while  the  investigatipn  as  .to 
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his  conduct  was  proceeding,  was  highly  reprehensible.  Not- 
withstanding the  giving  of  said  receipt  the  complainant  under 
subpoena  testified  before  the  official  referee  clearly  and  dis- 
tinctly as  to  the  facts,  including  the  promise  and  was  unshaken 
upon  cross-examination.  On  the  other  hand,  the  respondent's 
testimony  was  not  convincing  and  his  statements  made  upon 
the  preliminary  examination  before  the  grievance  committee 
were  quite  at  variance  with  those  before  the  referee,  and  his 
principal  witness  not  only  failed  to  support  him  but  flatly 
contradicted  him  as  to  matters  in  regard  to  which  the 
respondent  had  testified. 

Assuming  that  no  promise  to  return  the  fee  psud  in  case 
of  failure  was  made,  we  agree  with  the  learned  official  referee 
that  the  charge  was  excessive  for  the  work  done.  But  we  go 
further  and  are  of  the  opinion  that  the  record  establishes 
misconduct  in  the  particulars  referred  to,  namely,  the  obtaining 
of  a  fee,  the  retention  of  which  was  contingent  upon  success, 
the  material  differences  in  testimony  given  before  the  grievance 
committee  and  at  the  hearing,  the  settlement  during  the 
pendency  of  the  proceedings  and  the  obtaining  of  the  receipt 
confessedly  given  for  the  purpose  of  buying  his  peace  and 
presented  in  exoneration  of  the  charge  made. 

We  have  frequently  said  that  disciplinary  proceedings  are 
not  instituted  for  the  purpose  of  recovering  money  claimed  to 
be  due  to  a  cUent  from  an  attorney  and  that  payment  pending 
such  proceedings  does  not  condone  the  offense.  The  purpose 
of  such  investigation  is  to  inquire  into  the  character  and 
conduct  of  an  attorney  to  see  whether  or  not  it  comports 
with  the  standard  required  of  an  honorable  profession.  We 
are  satisfied  that  the  respondent's  conduct  in  the  matter 
complained  of  has  fallen  short,  and  that  discipline  must  be 
administered.  He  is,  therefore,  suspended  from  practice  for 
one  year. 

Laughlin,  Dowling,  Smith  and  Grbenbaum,  JJ.,  concur. 

Respondent  suspended  for  one  year.    Settle  order  on  notice. 
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In  the  Matter  of  Benjamin  Levinson,  an  Attorney. 

First  Department.  May  27,  1921. 

Attorney  and  client  —  suspension  of  attorney  for  six  months  for 
failure  to  render  substantial  service  under  contract  of  retainer 
and  to  repay  clients  amount  agreed  if  unsuccessful  —  power  of 
court  to  investigate  contracts  between  attorneys  and  clients 
relating  to  professional  services. 

Attorney  at  law  suspended  for  six  months  where  it  appeared  that  after 
receiving  payments  under  agreements  to  procure  the  reclassification  of 
men  subject  to  the  United  States  Selective  Service  Law  and  to  return 
the  amounts  received  if  unsuccessful,  said  attorney  rendered  no  material 
service  to  his  clients  and  failed  to  repay  to  them  the  amount  agreed. 

While  attorneys  at  law  are  privileged  to  make  contracts  with  their  clients 
for  remuneration  for  services,  yet  the  court  is  vested  with  a  8ui)ervisory 
control  over  its  officers  and  is  authorized  to  investigate  dealings  between 
those  officers  and  their  clients  to  see  that  the  conduct  of  its  officers  is 
fair,  honest  and  straightforward  and  that  clients  are  neither  deceived 
nor  defrauded  in  their  relations  with  their  attorneys,  and  while  the  court 
does  not  summarily  or  by  disciplinary  proceedings  investigate  ordinary 
business  contracts  made  by  attorneys,  yet  when  the  basis  of  the  contract 
is  the  professional  relation  of  attorney  and  client,  its  jurisdiction  is  plenary 
and  ample. 

Disciplinary  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Edward  J.  McGuire  of  counsel  [Einar  Chrystie,  attorney], 
for  the  petitioner. 

Respondent  in  person. 

Clarke,  P.  J.: 

The  respondent  was  admitted  to  the  bar  at  a  term  of  the 
Appellate  Division,  First  Department,  in  June,  1899,  and 
was  practicing  in  the  First  Judicial  District  at  the  time  he 
committed  the  acts  complained  of. 

The  petition  alleges  that  he  has  been  guilty  of  misconduct 
as  an  attorney  at  law  with  four  specifications.  The  learned 
official  referee  has  found  him  not  guilty  of  the  first  specification. 
The  second  is  as  follows: 

In  October,  1918,  the  respondent  received  the  sum  of  $200 
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for  services  to  be  rendered  in  behalf  of  Jacob  Fleitman,  who 
had  been  classified  in  class  1,  pursuant  to  the  provisions  of 
the  Selective  Service  Law.  The  money  was  paid  to  the 
respondent  upon  the  express  condition  and  agreement  by 
respondent  that  if  for  any  reason  the  respondent  failed  to 
secure  Fleitman's  reclassification  into  class  5  the  respondent 
would  return  $100  thereof.  The  respondent  did  not  render 
any  substantial  service  in  behalf  of  his  client.  Fleitman  was 
not  reclassified  but  was  inducted  into  the  military  service 
of  the  United  States.  The  respondent  has  refused  to  return 
any  part  of  the  money  paid  to  him  as  aforesaid. 

The  third  charge  states  a  similar  agreement  with  one 
Cebarsky,  and  the  fourth  charge  is  as  follows: 

That  in  September,  1918,  the  respondent  received  the  sum 
of  seventy-five  dollars  for  services  to  be  rendered  in  behalf 
of  one  Nathan  Cohen  in  connection  with  his  registration  and 
reclassification  under  the  Selective  Service  Law.  Cohen  was 
inducted  into  the  miUtary  service  of  the  United  States  and 
sent  to  France.  The  respondent  did  not  render  any  substantial 
service  in  behalf  of  his  client.  The  respondent  has  refused  to 
return  any  part  of  the  money  received  by  him  as  aforesaid. 

As  to  charges  2  and  3  the  respondent  admits  the  agreement 
and  receipt  of  payment  and  denies  the  rest.  As  to  the  fourth 
charge  he  admits  the  agreement  and  the  receipt  of  seventy 
dollars,  denying  in  his  answer  the  remaining  allegations. 

The  learned  official  referee  has  reported  as  to  charge  2 
that  "  it  clearly  appears  from  the  evidence  that  the  respondent 
in  the  referee^s  opinion  rendered  no  substantial  service  to 
Fleitman  for  the  $200  fee  he  received  nor  did  he  ever  refund 
the  $100  as  required  by  the  explicit  terms  of  the  agreement 
embodied  in  the  receipt.  Respondent  claims  that  he  tendered 
this  amount  to  Fleitman  but  Fleitman  refused  to  accept  it. 
I  find  upon  the  second  charge  that  the  respondent  was  guilty 
of  improfessional  conduct  in  that  he  did  not  to  any  appreciable 
degree  carry  out  the  conditions  with  his  client." 

As  to  the  third  charge  he  reports:  "  It  is  clear  from  a 
thorough  examination  of  the  testimony,  that  the  complaining 
witness's  discharge  from  the  army  was  due  to  no  service 
rendered  for  him  by  respondent.  It  is  also  undisputed  that 
no  part  of  the  fee  was  ever  refunded  by  respondent  as  required 
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by  his  agreement  of  retainer.  Therefore,  upon  charge  No.  3, 
concerning  Julius  Cebarsky  I  find  the  respondent  guilty  of 
misconduct  as  an  attorney  at  law." 

As  to  charge  4  he  reports:  '^  It  appears  from  the  respond- 
ent's direct  testimony  that  the  original  agreement  of  $200 
was  abandoned  by  him  voluntarily,  and  that  he  agreed  to 
refimd  $37.50.  The  evidence  is  undisputed  that  no  part  of 
the  fee  was  ever  refunded  by  respondent,  and  upon  charge  4, 
I  find  the  respondent  guilty  of  misconduct  in  that  he  did  not 
make  the  refimd  called  for  by  his  agreement." 

The  United  States  Selective  Service  Law  of  May  18,  1917, 
provided  that  all  males  between  the  ages  of  twenty-one  and 
thirty  were  required  to  be  registered  and  thereafter  made 
subject  to  draft  according  to  its  terms  in  the  miUtary  forces 
authorized  by  the  act  unless  either  exempted  or  excased. 
(40  U.  S.  Stat,  at  Large,  80,  §  5.)  *  Section  79  of  the  regulations 
adopted  pursuant  to  said  act  provided  that  any  registrant  who 
was  found  to  be  a  resident  aUen  (and  not  an  alien  en^ny)  and 
who  had  not  declared  his  intention  to  become  a  citizen  of  the 
United  States  should  be  placed  in  class  5  of  the  registrants 
unless  he  waived  expressly  his  exemption.  In  class  6  were 
placed  those  who  were  permanently  incapacitated  and  those 
wholly  imfit  and  incapable  of  mihtary  service. 

There  was  a  simple  question  of  fact  presented  in  each 
case  before  the  local  board  which  was  whether  the  registrant 
was  a  non-declarant  alien  and,  therefore,  entitled  to  be  placed 
in  class  6  as  wholly  exempted  from  military  service. 

The  respondent  alleges  that  he  had  been  for  a  number  of 
years  attorney  for  the  Immigrant  Aid  Society  and  that  in 
the  course  of  his  work  he  had  been  brought  in  contact  with 
himdreds  if  not  thousands  of  immigrants  and  aliens  and 
that  they  came  to  him  with  their  grievances  at  the  time  of 
this  confusion  in  the  administration  of  the  Selective  Service 
Law  as  regards  aUens;  that  he  foimd  in  many  instances  that 
the  local  boards  had  placed  non-declarant  aliens  in  class  1,  as 
subject  to  military  duty  who  ought  not  to  have  been  so  classi- 
fied; that  he  deemed  it  the  legal  right  of  these  persons  to  have 
a  review  of  the  action  of  the  local  boards  by  the  courts,  and 

*Siiioe  amd.  by  40  U.  S.  Stat,  at  Large,  955,  §  3.—  [Rkp. 
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that  in  the  case  entitled  United  States  ex  rel.  Samuel  MiUer  v. 
Local  Exemption  Board  No.  8  of  the  Ciiy  of  New  York  he  had 
succeeded  in  obtaining  from  one  of  the  judges  of  the  United 
States  District  Court  in  the  southern  district  of  New  York  the 
allowance  of  a  writ  of  certiorari  to  review  the  action  of  the  local 
board  and  as  a  result  thereof  his  client  had  been  released  from 
the  obligation  of  service;  that  this  becoming  known  a  num- 
ber of  other  non-declarant  aliens  had  come  to  him  for  aid 
and  assistance  in  their  attempts  to  avoid  miUtary  service  and 
that  he  had  begun  some  twenty-two  other  certiorari  proceed- 
ings but  that  none  of  the  other  United  States  judges  would 
follow  the  precedent  established  in  the  MiUer  case  and  refused 
the  writ;  that  he  felt  that  as  these  were  test  cases  and  that 
if  he  succeeded  the  result  would  be  for  the  benefit  of  all  of  the 
people  who  came  to  him  he  was  entitled  to  charge  each  one 
a  proportionate  fee  of  $200  to  pay  for  his  general  services  in 
the  matter,  making  an  agreement  to  refund  one-half  of  the 
amount  if  the  registrant  was  not  discharged  from  service  for 
any  cause.    He  claims  to  have  paid  back  one-half  the  amount 
received  from  all  of  his  clients  with  the  exception  of  the 
three  named  in  the  second,  third  and  fourth  specifications  of 
the  charges  in  the  petition.    He  further  claims  that  at  the 
utmost  all  that  has  been  shown  is  a  breach  of  contract  in  that 
he  has  not  paid  back  the  amount  agreed  upon  and  for  such 
breach  of  contract  an  action  might  he  but  that  he  would  not 
be  amenable  therefor  to  disciplinary  proceedings.   The  respond- 
ent loses  sight  of  the  fact,  however,  that  while  attorneys  at  law 
are  privileged  to  make  contracts  with  their  clients  for  remuner- 
ation for  services  yet  the  court  is  vested  with  a  supervisory 
control  over  its  officers  and  is  authorized  to  investigate  dealings 
between  those  officers  and  their  clients  to  see  that  the  conduct 
of  its  officers  is  fair,  honest   and   straightforward  and  that 
their  clients  are  neither  deceived  nor  defrauded  in  their  rela- 
tions with  their  attorneys,  and  while  the   court   does  not 
summarily  or  by  disciplinary  proceedings  investigate  ordinary 
business  contracts  made  by  attorneys,  yet  when  the  basis 
of  the  contract  is  the  professional  relation  of  attorney  and 
chent  its  jurisdiction  is  plenary  and  ample.   .We  do  not  pass 
upon  the  question  of  the  legaUty  of  the  contracts  of  retainer  as 
App.  Div.—  Vol.  CXCVII.        4 
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no  such  issue  was  presented  in  the  petition.  The  sole  question 
is  whether  the  respondent  earned  the  full  amount  paid  to  him 
by  his  efforts,  that  is,  did  he  obtain  the  release  of  the  specified 
individuals  from  military  service,  as  to  which  the  answer 
must  be,  under  this  evidence,  that  he  did  not.  Secondly, 
whether  he  has  repaid  to  them  the  amount  agreed  by  him 
to  be  repaid  upon  his  failure  to  accomplish  said  result,  it  is 
established  that  he  did  not.  Thirdly,  whether  the  facts 
established  that  he  was  guilty  of  professional  misconduct  in 
not  so  repaying  them  the  amount  agreed  upon,  the  answer 
must  be  that  he  was.  An  enormous  amount  of  irrelevant 
testimony  was  taken  in  the  case.  The  brief  submitted  by 
the  respondent  consists  of  upwards  of  200  typewritten  pages, 
the  greater  portion  of  which  is  utterly  irrelevant  to  the  issues. 
The  ultimate  fact  is  that  he  did  nothing  for  the  particular 
persons  mentioned  in  the  three  charges  sustained  by  the 
referee  and  that  he  has  not  repaid  the  amount  that  he  agreed  to. 
Our  conclusion  is  that  he  should  be  suspended  for  six 
months. 

Laughun,    Dowling,    Merrell    and    Greenbaum,    JJ., 
concur. 

Respondent   suspended  for  six  months.     Settle   order   on 
notice. 


In  the  Matter  of  Martin  O'Brian,  an  Attorney. 

First  Department,  May  27,  1921. 

Attorney  and  client  —  attorney  suspended  from  practice  for  one 
year  for  omitting  to  inform  clients  of  collections  and  conyerting 
same  to  his  own  use  —  age  and  previous  good  character  of  attorney 
considered. 

An  attorney  at  law,  guilty  of  misconduct  in  failing  to  inform  his  clients 
of  the  amounts  collected  for  them  and  in  converting  part  of  said  amounts 
to  his  own  use,  is  sufficiently  punished  by  suspending  him  from  practice 
for  one  year,  where  it  appears  that  he  is  seventy  years  of  age  and  has 
been  long  at  the  bar  without  previous  charges  having  been  made  against 

him. 
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DisciPUNARY  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie,  for  the  petitioner, 

John  T.  Eastofiy  for  the  respondent. 

Clarke,  P.  J.  The  respondent  was  admitted  to  the  bar 
at  a  Greneral  Term  of  the  Supreme  Court,  Third  Department, 
in  1879,  and  has  ever  since  been  practicing  as  an  attorney 
and  counselor  at  law  in  this  State.  He  was  charged  with 
misconduct  as  an  attorney,*  in  brief,  as  follows: 

(a)  While  acting  as  attorney  for  Ellen  Anderson  he  collected 
$500  from  the  Travelers  Insurance  Company  in  settlement 
of  her  claim  for  damages  for  injuries  suffered  by  her  in  an 
automobile  accident.  He  thereafter  represented  to  Carl 
Anderson,  also  his  client,  that  he  had  settled  such  claim  for 
$350,  and  converted  the  balance  thereof  to  his  own  use. 

(b)  That  being  the  attorney  for  said  Carl  Anderson  he 
collected  a  judgment  in  favor  of  the  latter  against  the  Globe 
Tire  Company  for  $378  and  concealed  from  his  client  the  fact 
that  he  had  so  collected  the  judgment  and  converted  the 
amoimt  thereof  to  his  own  use. 

The  facts  reported  by  the  learned  official  referee  and  sus- 
tained by  the  e\'idence  are  that  Mr.  and  Mrs.  Anderson  in 
an  automobile  owned  by  the  former  had  a  collision  with  a 
truck  of  the  Globe  Tire  Company  somewhere  in  New  Jersey 
prior  to  November,    1919.     Mrs.   Anderson  was  physically 
injured,  her  husband's  automobile  was  damaged.     The  Globe 
Tire  Company  apparently  carried  insurance  in  the  Travelers 
Insurance    Company.     Anderson    retained    the    respondent, 
whom  he  had  not  previously  known,  to  prosecute  his  own  and 
his  wife's  claim  on  a  contingent  fee  of  thirty-three  and  one- 
third  per  cent  of  the  amoimt  collected.     Respondent  brought 
action  for  both  of  them.    On  or  about  February  24,  1920, 
the  respondent  settled  the  case  of  Mrs.  Anderson  with  the 
insurance  company  for  $500  and    received    in  payment  its 
check  to  his  order  for  that  amount.     A  few  days  tViereait^r 
respondent  notified  Anderson  that  he  had  settled  the  matter 
and  the  latter  came  to  his  office  where  it  is  admitted  that  he 
received  from  the  respondent  $233  in  cash  on  behali   oi  hia 
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wife.  Anderson  testified  that  respondent  told  him  he  had 
collected  $350  from  the  insurance  company  and  did  not  tell 
him  that  he  had  in  fact  collected  $500.  The  respondent  on 
the  contrary  testified  that  he  informed  Anderson  that  the 
amount  collected  was  $500,  that  he  paid  him  on  the  last- 
mentioned  date  $233,  and  then  and  there  stated  to  him  that 
he  was  short  of  funds,  and  that  Anderson  consented  to  loan 
him  $100  of  the  money  then  collected.  Anderson  denies  any 
such  transaction.  Respondent  did  not  give  to  Anderson  or 
his  wife  any  note,  receipt  or  other  evidence  of  this  alleged  loan 
and  the  learned  referee  finds  that  no  such  transaction  took 
place. 

Thereafter  a  judgment  was  obtained  in  Anderson's  action 
.  for  damages  to  his  automobile  for  $378,  and  on  May  10, 
1920,  respondent  received  a  check  for  that  amount  in  payment 
thereof,  which  check  he  cashed,  concealed  the  fact  of  his 
collection  of  the  amount  of  the  judgment  from  his  client  and 
converted  the  same  to  his  own  use.  Thereafter  Anderson 
discovered  that  the  judgment  in  his  favor  for  $378  had  been 
satisfied  and  then  went  to  the  Travelers  Insurance  Company 
and  learned  that  his  wife's  case  had  been  settled  for  $500, 
and  he  testified  that  he  went  to  the  respondent  who  said: 
"  Certainly  I  got  the  money  but  I  was  short  and  I  used  it," 
and  gave  Anderson  his  note  for  $208  payablie  in  fifteen  days. 
He  subsequently  sent  to  Mrs.  Anderson  two  payments,  one  of 
$10  and  one  of  $25.  The  balance  of  the  amount  due  on  said 
note  is  still  unpaid. 

There  was  some  conflict  in  the  evidence,  respondent  claiming 
that  he  had  informed  the  Andersons  that  the  settlement  had 
been  made  for  $500  and  that  he  had  collected  the  amount 
and  that  $100  thereof  had  been  loaned  to  him.  The  learned 
referee  who  had  the  benefit  of  seeing  and  listening  to  the 
witnesses  has  resolved  the  question  of  fact  involved  against 
the  respondent  and  has  foimd:  "  It  is  my  opinion  that  the 
respondent  has  been  guilty  of  unprofessional  conduct  in  that 
he  omitted  to  inform  his  clients  of  the  amoimts  collected  for 
them  and  in  converting  part  of  the  same  and  I  find  that  the 
charges  are  sustained  to  the  extent  indicated/' 

A  careful  examination  of  the  testimony  adduced  upon  the 
hearing  satisfies  us  that  the  conclusion  of  the  referee  is  sus- 
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tained  by  the  evidence  and  we  approve  the  same.  It  is 
elementary  that  an  attorney  has  no  right  to  conceal  the  facts 
of  his  collection  of  moneys  due  to  his  clients  and  has  no  right 
to  retain  any  part  thereof,  beyond  his  agreed-upon  compen- 
sation for  his  services.  It  is  clear  that  the  respondent  deceived 
his  clients  and  converted  their  money.  His  attempted  defense 
and  excuse  of  a  loan  to  him  of  a  portion  thereof,  not  evidenced 
by  any  writing,  receipt,  note  or  memorandum,  was  not  believed 
by  the  referee  who  has  found  the  cUent's  statement  of  the  facts 
sufficiently  corroborated  and  so  it  appears  to  us. 

The  respondent  is  seventy  years  of  age  and  has  been  long 
at  the  bar  without  previous  charges  having  been  made  against 
him.  Taking  these  matters  into  consideration  we  think 
justice  will  be  done  by  suspending  respondent  for  a  year. 

Laughlin,  Dowling,  Merrell  and  Greenbatjm,  JJ., 
concur. 

Respondeuu  suspended  for  one  year.  Settle  order  on 
notice. 


George    Hadjopoulos,    Appellant,     v.    Evangelos     Luca 
Manousso,  Respondent.     (No.  1.) 

First  Department,  May  27,  1921. 

Cotts  —  amendment  of  answer  upon  payment  of  taxable  costs  to 
date  —  ultimate  recovery  by  plaintiff  —  amount  of  taxable  costs 
paid  on  amendment  not  to  be  deducted  —  motion  costs  paid  on 
amendment  may  be  deducted. 

Taxable  costs  including  term  fees,  order  for  publication  and  costs  for 
examination  before  trial,  which  the  defendant  was  required  to  pay  as  a 
condition  to  amending  his  answer,  may  be  taxed  again  as  costs  against 
the  defendant  on  recovery  of  final  judgment  by  the  plaintiff. 

The  amount  fixed  to  be  paid  by  the  defendant  as  a  condition  to  granting 
leave  to  serve  an  amended  answer  was  intended  to  reimburse  the  plaintiff 
in  a  measure  for  expense  incurred  in  preparation  which  the  amendment 
had  rendered  futile  and  in  no  manner  affected  the  right  of  the  successful 
party  to  statutory  costs  on  final  judgment. 

However,  the  plaintiff  was  not  entitled  to  tax  as  costs  on  the  final  judgment 
motion  costs  which  the  defendant  paid  as  a  condition  for  leave  to  serve 
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his  amended  answer  since  at  that  time  they  were  not  within  the  category 
of  taxable  costs,  and  having  been  included  in  the  amount  and  paid  they 
oould  not  be  taxed  when  final  judgment  was  entered,  and  they  were 
properly  eliminated  from  the  bill  of  costs  as  taxed. 

Appeal  by  the  plaintiff,  George  Hadjopoulos,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  22d  day  of  March,  1921,  grtoting  defendant's 
motion  to  retax  costs  and  directing  that  costs  heretofore  taxed 
be  modified. 

Robert  Moers  [Robert  I.  Rogin  with  him  on  the  brief],  for 
the  appellant. 

John  F.  0'  Neil  of  counsel  [J.  Carl  Becher,  attorney],  for  the 
respondent. 

Page,  J.: 

An  order  was  granted  permitting  the  defendant  to  serve 
an  amended  answer  upon  payment  of  taxable  costs  to  date. 
Costs  were  taxed  at  one  hundred  and  twenty  dollars,  which 
the  defendant  paid.  The  items  so  taxed  knd  paid  were  costs 
before  notice  of  trial,  after  notice  of  trial,  two  motions,  order 
for  publication,  examination  of  three  parties  before  trial  and 
three  t^rm  fees.  The  action  was  tried  and  resulted  in  a  judg- 
ment for  the  plaintiff.  A  bill  of  costs  was  taxed  consisting 
of  the  above  items,  and  in  addition  the  following:  Trial  fee, 
trial  occupying  more  than  two  days,  attachment  allowance, 
four  term  fees  and  disbursements  amoimting  in  the  aggregate 
to  two  hundred  and  ninety-one  dollars  and  forty-four  cents. 
An  order  was  entered  upon  defendant's  motion  retaxing  the 
costs  by  striking  from  the  bill  the  following  items:  Three  term 
fees,  thirty  dollars;  order  of  publication,  ten  dollars;  costs  of 
two  motions,  twenty  dollars;  costs  of  examination  before  trial 
of  three  parties,  thirty  dollars.  The  reason  given  by  the 
court  at  Special  Term  was  that  as  these  costs  had  been  paid, 
the  plaintiff  was  only  entitled  to  costs  before  and  after  notice 
of  trial,  and  the  costs  of  subsequent  proceedings,  and  he 
reUed  upon  the  case  of  Grant  v.  Pratt  &  Lambert  (110  App. 
Div.  149)  the  head  note  of  which  he  quoted.  The  head  note 
is  misleading.    The  opinion  states  that  "  the  plaintiff  waa 
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not  entitled  to  again  tax  the  disbursements  that  had  been 
incurred  prior  to  the  amendment  and  which  as  a  condition 
for  allowing  the  amendment  had  been  actually  paid  by  the 
defendant." 

The  other  question  considered  by  the  court  was  the  right  to 
tax  costs  of  an  appeal  which  had  been  determined  prior  to 
the  amendment  and  paid  by  the  defendant;  and  the  court  held 
that  they  could  not  again  be  taxed,  and  limited  the  taxation 
to  the  costs  before  and  after  notice  of  trial  and  all  costs 
subsequent  to  the  amendment,  treating  those  costs  as  though 
there  were  a  new  action.  Any  doubt  upon  this  question 
which  may  have  arisen  from  prior  conflicting  opinions  was 
resolved  in  the  case  of  National  Surety  Company  v.  Seaich 
(183  App.  Div.  110)  in  which  this  court  held  that  when  the 
court  at  Special  Term  permitted  the  service  of  a  second 
amended  complaint  "  upon  payment  of  '  a  full  bill  of  costs  to 
date '  it  merely  adopted  a  convenient  form  of  measuring  and 
fixing  a  sirni  of  money  which  should  be  paid  by  the  plaintiff, 
instead  of  specifying  the  sum,  as  might  have  been  done. 
*  *  *  The  court  was  not  awarding  the  defendant  statutory 
costs  as  such,  but  was  merely  imposing  as  terms  the' payment 
of  a  sum  measured  by  the  amount  of  taxable  costs."  We  held 
that  costs  taxed  and  paid  upon  the  leave  given  to  serve  the 
first  amended  complaint  should  again  be  taxed  and  paid  as  a 
condition  for  the  second  amendment. 

The  amoimt  fixed  to  be  paid  by  the  defendant  as  a  condition 
for  leave  to  serve  an  amended  answer  was  intended  to  reim- 
burse the  plaintiflf  in  a  measure  for  expense  incurred  in  prepa- 
ration which  the  amendment  had  rendered  futile,  and  in  no 
manner  affected  the  right  to  statutory  costs  on  final  judgment 
to  the  successful  party.  Therefore,  the  plaintiff  was  entitled 
to  tax  again  the  items  of  the  three  term  fees,  order  of  pubU- 
cation  and  costs  for  examination  brfore  trial.  (See  Code  Civ, 
Proc.  §3251.) 

A  different  question  arises  as  to  the  costs  of  the  two 
motions.  Section  779  of  the  Code  of  Civil  Procedure  pro- 
vides how  motion  costs  shall  be  collected  and  they  are  not 
taxable  unless  they  have  not  been  paid  at  the  time  when 
the  final  judgment  is  entered.  They  were  not,  therefore, 
within  the  category  of  taxable  costs  when  the  answer  was 
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amended.  But  having  been  included  in  the  amount  and  paid, 
they  could  not  be  taxed  when  final  judgment  was  entered,  and 
were  properly  eliminated  from  the  bill  of  costs  as  taxed. 

The  order  will,  therefore,  be  modified  by  striking  therefrom 
the  following  item:  "  3  Term  fees,  amount  to  $30.00,  Order 
of  Publication  $10.00^  ♦  ♦  *  q^^^  ^j  examination  before 
trial  of  three  parties  $30.00,"  and  as  modified  affirmed,  with 
ten  dollars  costs  and  disburs^nents  to  the  appellant. 

Clarke,  P.  J.,  Dowling,  SMrrn  and  Greenbaum,  JJ., 
concur. 

Order  modified  as  directed  in  opinion  and  as  so  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  appellant: 


George   Hadjopoulos,   Respondent,    v.    Evangelos   Luca 
Manousso,  Appellant.     (No.  2.) 

First  Department,  May  27,  1921. 

Attachment  —  disoharge   after   final   Judgment  —  undertaking 

required. 

Since  the  amendment  of  sections  687  and  688  of  the  Code  of  Civil  Procedure, 
by  chapter  507  of  the  Laws  of  1906,  the  defendant,  in  order  to  secure 
the  discharge  of  an  attachment  after  final  judgment,  must  file  the  same 
undertaking  as  where  application  is  made  before  final  judgment,  and  in 
addition  thereto  he  must  give  the  security  required  to  perfect  an  appeal 
to  the  Court  of  Appeals  from  a  final  judgment,  of  the  same  amount  or 
to  the  same  effect,  and  to  stay  the  execution  thereof. 

Appeal  by  the  defendant,  Evangelos  Luca  Manousso,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflBce  of  the  clerk  of  the  county  of 
New  York  on  the  21st  day  of  April,  1921,  granting  plaintiGF's 
motion  for  a  reargument  and  denying  defendant's  motion 
for  an  order  to  discharge  the  warrant  of  attachment  after 
judgment. 

Tobias  A.  Keppkr  of  counsel  [/.  Carl  Becker,  attomej'], 
for  the  appellant. 

Robert  Moers^  for  the  respondent. 
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Page,  J.: 

The  plaintiff,  in  an  action  wherein  he  demanded  judgment 
for  the  sum  of  $68,000,  obtained  a  warrant  of  attachment 
which  was  levied  on  certam  stock  of  the  defendant  in  certain 
corporations  which  the  defend^at  claims  to  be  of  the  value 
of  $100,000.  The  action  was  tried  and  resulted  in  a  judgment 
for  the  plaintiff  in  the  sum  of  $16,260.43.  The  defendant 
has  appealed  from  this  judgment  and  filed  an  undertaking 
by  a  surety  company  which  provides  that  if  the  appeal  is 
dismissed  or  the  judgment  affirmed  the  surety  company  will 
pay  to  the  plaintiff  the  amount  of  the  judgment  and  any 
damages  sastained  by  him  not  to  exceed  $500.  Thereupon  the 
defendant  made  a  motion  to  discharge  the  attachment,  relying 
upon  the  final  sentence  of  section  688  of  the  Code  of  Civil 
Procedure.  The  motion  was  at  first  granted,  but  on  reargu- 
ment  was  denied  by  the  justice  at  Special  Term. 

Prior  to  1906  section  687  of  the  Code  of  Civil  Procedure 
provided  that  "  The  defendant  may,  at  any  time  after  he 
has  appeared  in  the  action,  and  before  final  judgment,  apply 
to  the  judge  who  granted  the  warrant,  or  to  the  court  for  an 
order  to  discharge  the  attachment,  as  to  the  whole  or  a  part 
of  the  property  attached; ''  and  section  688  ended  with  the 
sentence  of  which  the  concluding  words  are  "  appraised  value 
of  that  portion."  (Laws  of  1876,  chap.  448,  §  687;  Id.  §  688, 
as  amd.  by  Laws  of  1877,  chap.  416,  §  1,  subd.  149.)  Section 
1311  of  the  Code  of  Civil  Procedure  provided  that  where  the 
seciuity  given  upon  an  appeal  taken  from  a  final  judgment  of 
the  Supreme  Court  or  certain  lower  courts  is  equal  to  that 
required  to  perfect  an  appeal  to  the  Court  of  Appeals  and 
to  stay  execution  of  the  judgment  the  court  may,  in  its 
discretion,  make  an  order  discharging  a  levy  by  execution 
upon  personal  property;  but  also  expressly  provided:  "  But 
this  section  does  not  authorize  the  discharge  of  a  levy,  made 
by  virtue  of  a  warrant  of  attachment."  There  was,  therefore, 
no  provision  in  the  Code  of  Civil  Procedure  for  the  discharge 
of  an  attachment  after  final  judgment.  If  the  levy  of  the 
attachment  was  not  discharged  prior  to  judgment,  the  property 
levied  upon  by  the  attachment  would  be  held  subject  thereto, 
although  the  undertaking  was  filed  to  perfect  the  appeal  and 
stay  the  execution;  and  if  the  warrant  was  discharged  before 
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judgment  by  giving  an  undertaking,  the  sureties  were  not 
relieved  by  the  giving  of  the  undertaking  to  perfect  the  appeal 
and  stay  execution. 

In  1906  the  Legislature  amended  section  687  by  striking 
out  the  words  "  and  before  fiijal  judgment "  (Laws  of  1906, 
chap.  507),  and  section  688  by  adding  the  words:  "  Upon 
such  appUcation  being  made  after  final  judgment,  the  defend- 
ant must  give  the  security  required  to  perfect  an  appeal  to 
the  Court  of  Appeals  from  a  final  judgment,  of  the  same  amount 
or  to  the  same  effect,  and  to  stay  the  execution  thereof  " 
(Laws  of  1906,  chap.  508).  Section  1311  was  not  amended, 
except  as  it  had  been  theretofore  amended  in  a  way  not  here 
material.  (See  Laws  of  1895,  chap.  946;  Laws  of  1899,  chap. 
215.)  If  we  should  adopt  the  theory  of  the  appellant  we  would 
authorize  the  discharge  of  the  levy  of  the  attachment  upon 
the  filing  of  the  imdertaking  in  the  form  and  to  the  effect  of 
that  required  to  perfect  an  appeal  to  the  Court  of  Appeals 
and  stay  the  execution,  which  section  1311  says  is  not  author- 
ized. It  is  a  well-settled  rule  of  statutory  construction  that 
all  parts  of  a  statute  must  be  read  together  and  such  construc- 
tion given,  if  possible,  as  will  render  the  different  provisions 
harmoiiious  and  effective. 

After  the  amendments  of  1906  an  application  to  discharge 
an  attachment  could  be  made  at  any  time  after  the  defendant 
appeared  before  or  after  final  judgment.  Section  688  states 
that  ''  upon  such  an  application,"  i.  e.,  upon  an  application 
made  at  any  time  after  the  defendant  had  appeared,  the 
defendant  must  give  an  imdertaking  to  pay  to  the  plaintiff 
the  amoiurt  of  any  judgment  which  may  be  recovered  in  the 
action.  If  the  application  is  made  after  judgment  there  is 
an  additional,  and  not  a  substitutional  requirement  that  the 
defendant  must  also  give  the  undertaking  to  perfect  the 
appeal  and  stay  the  execution.  Any  other  construction  leads 
to  this  absurdity,  that  if  the  application  is  made  before 
judgment,  and  the  undertaking  given,  the  sureties  remain 
liable,  even  if  the  judgment  be  in  favor  of  the  defendant  and 
be  reversed,  on  appeal  and  a  new  trial  granted,  and  must  pay 
any  judgment  which  is  finally  recovered  in  the  action  ( Young-^ 
man  v.  Fidelity  &  Deposit  Co.,  87  Misc.  Rep.  456);  whel*eas,  if 
the  application  is  made  after  judgment  in  favor  of  the  plain* 
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tiff,  the  attachment  could  be  discharged  by  merely  filing  an 
imdertaking  to  pay  if  the  judgmait  is  affirmed  or  the  appeal 
dismissed,  and  should  the  judgment  be  reversed  and  a  new 
trial  granted  and  a  second  judgment  recovered  for  the  plain- 
tiff, the  property  attached  would  have  been  released  and 
nothing  would  stand  as  security  therefor.  It  would  be 
unreasonable  to  suppose  that  the  Legislature  intended  that  a 
creditor  whose  claim  had  been  reduced  to  judgment  should 
have  less  security  than  one  whose  claim  was  only  asserted  in 
an  action. 

The  order  should,  therefore,  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Clahke,  p.  J.,  DowLiNG,  Smith  and  Greenbaum,  JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


James  P.  Donnelly,  as  Administrator,  etc.,  of  George  F. 
Donnelly,  Deceased,  Respondent,  v.  Thomas  B.  Yuille, 
Appellant. 

First  Department,  May  27,  1921. 

Motor  vehicles  —  action  for  death  of  chUd  —  owner  not  liable  where 
accident  occurred  whUe  chauffeur  was  using  automobile  for  his 
own  purposes  —  erroneous  charge  as  to  whether  chauffeur  engaged 
in  master's  business. 

The  defendant,  the  owner  of  an  automobile,  was  not  liable  for  the  death 
of  plaintiff's  intestate,  a  child  between  twelve  and  thirteen  years  of  age, 
where  it  appeared  that  on  the  day  of  the  accident  the  defendant's  chauffeur, 
after  driving  the  defendant  from  his  place  of  business  to  his  home,  drove 
the  automobile  to  the  garage  whore  he  was  informed  that  he  was  wanted 
at  his  home,  and  that  he  then  proceeded  from  the  garage  to  his  own 
home  and  while  turning  the  car  around  in  the  street  on  which  he  lived, 
he  ran  over  the  plaintiff's  intestate,  causing  his  death. 

It  was  error  for  the  court  to  so  charge  the  jury  that  it  might  find  that  at 
the  time  of  the  accident  the  chauffeur  was  engaged  in  the  business  of  the 
defendant,  for  there  was  nothing  in  the  evidence  that  would  warrant 
the  inference  that  the  use  of  the  machine  would  in  any  way  facilitate  or 
expedite  his  master's  service. 
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Appeal  by  the  defendant,  Thomas  B.  Yuille,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Bronx  on  the  13th 
day  of  May,  1920,  on  the  verdict  of  a  jury  for  $6,000,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  19th  day  of 
May,  1920,  denying  defendant's  motion  to  set  aside  the 
verdict  and  for  a  new  trial  made  upon  the  minutes. 

Clarence  S.  Zipp  of  counsel  [Benjamin  C.  Loder.  attorney], 
for  the  appellant. 

Arthur  A.  Henning,  for  the  respondent. 

Page,  J.: 

This  is  a  statutory  action  (Code  Civ.  Proc.  §  1902  et  seq.) 
brought  by  an  administrator  to  recover  damages  for  negli- 
gently causing  the  death  of  a  boy  between  twelve  and  thirteen 
years  of  age.  There  is  very  little  conflict  in  the  evidence 
as  to  the  facts  in  this  case.    Briefly  stated,  they  are  as  follows: 

The  defendant  was  the  owner  of  a  Cadillac  limousine  auto- 
mobile, and  John  J.  Nash  was  in  his  employ  as  chauffeur.  On 
the  day  in  question  the  chauffeur  drove  the  defendant  from 
his  place  of  business  to  his  home  at  the  comer  of  Fifty-fifth 
street  and  Park  avenue,  where  they  arrived  at  about  six- 
thirty  p.  M.  Nash  then  drove  to  the  garage  at  Park  avenue 
and  Fifty-ninth  street,  where  he  was  informed  that  there  was 
a  message  on  the  bulletin  board  for  him.  He  left  the  car  on 
the  floor  of  the  garage  and  went  into  the  office  and  read, 
"  Nash,  come  home,''  or  "  Nash,  you  are  wanted  home." 
He  then  entered  the  car,  backed  out  of  the  garage  and  pro- 
ceeded to  his  home,  which  was  at  443  East  One  Hundred  and 
Thirty-fourth  street  in  the  borough  of  The  Bronx,  arriving 
there  between  seven-twenty  and  seven-thirty.  There  were 
bojrs,  among  whom  was  the  plaintiff's  intestate,  playing  games 
upon  the  sidewalk.  As  they  were  about  to  cross  from  the 
south  to  the  north  side  of  the  street,  Nash  drove  into  the 
block.  They  waited  for  him  to  pass,  but  he  turned  his  car 
around.  The  street  being  narrow,  he  had  to  back  and  start 
ahead,  back  again  and  start  ahead.  When  he  had  done  this, 
the  boys,  thinking  he  had  come  to  a  stationary  position, 
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crossed  over  behind  hini  within  a  short  distance  of  the  rear 
of  the  automobile.  All  had  crossed  safely  but  two.  When 
plaintiflF's^  intestate  was  behind  the  car,  the  chauffeur  suddenly- 
backed  up  without  warning,  according  to  plaintiff's  witnesses. 
The  boy  caught  hold  of  one  of  the  extra  wheels  carried  on  the 
back  of  the  car,  and  attempted  to  pull  himself  up.  The 
wheel,  being  loose,  swung  around  with  him,  and  he  was  thrown 
beneath  one  of  the  rear  wheels  and  the  car  stopped,  resting 
on  his  body.  A  postman  called  to  the  chauffeur  and  he 
started  the  car  forward,  the  boy  got  up,  took  a  few  steps  and 
fell,  and  shortly  died. 

Upon  this  evidence  we  would  not  interfere  with  the  verdict 
of  the  jury  either  in  the  finding  of  the  fact  of  the  chauffeur's 
negligence  or  the  freedom  from  contributory  negligence  on 
the  part  of  the.  plaintiff's  intestate.  Upon  the  issue  of  the 
chauffeur  at  that  time  being  engaged  in  the  defendant's 
business  or  acting  within  the  scope  of  his  employment,  I  am 
of  opinion  that  the  verdict  is  not  only  contrary  to  the  weight 
of  the  evidence,  but  contrary  to  the  law  applicable  to  the  case. 

Nash  was  going  to  his  home  on  an  errand  of  his  own,  in  no 
manner  connected  with  his  employer's  business  or  affairs.  His 
testimony  was  corroborated  by  the  uncontroverted  testimony 
of  several  other  witnesses.  When  interrogated  by  a  clerk  in 
the  employ  of  plaintiff's  attorney  shortly  after  the  accident,  he 
stated  that  he  had  permission  to  use  the  car  to  go  home  when 
he  worked  nights.  Giving  this  testimony  full  credence,  still 
under  the  rule  laid  down  in  Reilly  v.  ConnabU  (214  N.  Y.  586, 
590),  which  case  in  this  regard  is  very  similar  to  the  case  under 
consideration,  the  defendant  could  not  be  held  liable.  The  court 
said :  "  The  fact  that  the  chauffeur  caused  the  injuries  during  the 
period  of  his  employment  does  not  make  the  defendant  liable. 
If  the  employee  in  doing  any  act  breaks  the  connection  between 
himself  and  his  employer,  the  act  done  under  those  circum- 
stances is  not  that  of  the  employer.  Nor  would  the  defendant's 
permission  or  acquiescence  in  the  use  by  his  chauffeur  for  the 
personal  business  or  pleasure  of  the  chai^uer  make  the  defend- 
ant liable." 

The  court  charged  the  jury:  "  You  have  a  right  to  ask 
yourselves  the  question,  if  the  chauffeur  were  dismissed  tem- 
porarily at  half-past  six  and  directed  to  return  at  half-p^*** 
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eight  and  had  the  consent  of  the  defendant  to  use  the  car  to 
go  to  his  home  that  evening,  and  it  was  necessary  for  the 
chauffeur  to  go  to  his  home,  and  in  order  to  return  to  his 
employer  at  half-past  eight,  he  had  to  take  the  car,  is  it  fair 
to  infer  that  he  was  engaged  in  his  master's  business?  You 
have  a  right  to  ask  yourselves  that  question,  and  to  put  the 
question  in  all  of  its  various  phases  to  one  another,  and  con- 
scientiously determine  on  all  of  the  evidence  in  the  case, 
whether  or  not  the  chauffeur  was  engaged  in  the  defendant's 
business.  If  he  were,  of  course,  xmder  the  law,  the  defendant 
is  chargeable  with  whatever  the  chauffeur  did." 

The  defendant  excepted  to  this  charge,  and  it  was  clearly 
erroneous.  {Reilly  v.  Connable,  supra.)  In  the  ReiUy  case  the 
chauffeur  was  ordered  to  return  at  nine  o'clock,  and  the  court 
said:  "  The  fact  that  the  chauffeur  caused  the  injuries  during 
the  period  of  his  employment  does  not  make  the  defendant 
liable."  In  the  instant  case  the  chauffeur  went  home  to  get  a 
registered  letter.  The  excuse  for  taking  the  machine  instead  of 
taking  a  slower  conveyance  was  not  even  that  he  could  thus  get 
his  dinner  and  return  in  time  for  his  evening  appointment.  It 
was  because  his  wife  was  then  pregnant  and  liable  to  be  con- 
fined, and  Nash  thought  the  call  was  because  of  her  condition. 
There  was  nothing  in  the  evidence  that  would  warrant  the 
inference  that  the  use  of  the  machine  would  in  any  way 
facihtate  or  expedite  his  master's  service. 

The  judgment  should  be  reversed,  with  costs  to  the  appellant, 
and  the  complaint  dismissed,  with  costs  to  the  defendant. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 
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American  Merchant  Marine  Insurance  Company,  Appellant, 
V.  Forsikrings-Aktieselskabet  "  NoRDEN,"  Defendant. 

Washington  Marine  Insurance  Company,  Respondent. 

First  Department,  May  27,  1921. 

Attachment  —  motion  by  Junior  attaehin^  creditor  to  vacate  prior 
attachment  —  sufficiency  of  moving  papers  —  ground  on  which 
prior  attachment  will  be  vacated  —  papers  not  so  closely  scrutin- 
ised as  when  motion  made  by  owner  of  property  attached. 

The  right  of  a  juDior  attaching  oreditor  to  move  to  vacate  a  prior  attachment 
depends  on  his  having  a  valid  lien  upon  the  attached  property,  and  so 
the  moving  papers  of  the  junior  attaching  creditor  herein  were  fatally 
defective  in  that  they  did  not  contain  a  copy  of  the  junior  warrant,  nor 
the  complaint  or  affidavit  upon  which  it  was  issued. 

Furthermore,  when  a  jimior  attaching  creditor  is  moving  to  vacate  a  prior 
attachment,  the  question  presented,  in  the  absence  of  fraud  or  collusion, 
is,  are  there  such  jurisdictional  defects  as  to  render  the  prior  attachment 
proceedings  a  nuUity,  and  since  the  papers  upon  which  the  plaintiff's 
attachment  was  granted  were  clearly  sufficient  that  attachment  could 
not  be  vacated  on  a  motion  by  a  junior  attaching  creditor. 

On  a  motion  by  a  junior  attaching  creditor  to  vacate  a  prior  attachment 
the  complaint  and  affidavits  on  which  the  prior  attachment  was  granted 
are  not  so  closely  scrutinized  as  when  the  motion  is  made  by  the  defendant 
whose  property  was  attached. 

Appeal  by  the  plaintifiF,  American  Merchant  Marine  Insur- 
ance Company,  from  an  order  of  the  Supreme  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  29th  day  of  April, 
1921,  granting  a  motion  of  the  respondent,  a  subsequent 
attaching  creditor,  to  vsicate  plaintiff's  warrant  of  attachment. 

Charles  H.  StoU  of  counsel  [Douglas  C.  Lawrence  with  him 
on  the  brief],  for  the  appellant. 

Joseph  Thurlow  Weed  of  coimsel  [William  Otis  Badger,  Jr., 
attorney],  for  the  respondent. 

Page,  J.: 

The  defendant  Forsikrings-Aktieselskabet  "  Norden ''  is  a 
foreign  corporation  created  and  existing  by  and  imder  the 
laws  of  the  Kingdom  of  Denmark,  and  not  authorized  to 
carry  on  an  insurance  business  in  the  State  of  New  York. 
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The  plaintiff  and  defendant  entered  into  an  agreement  in 
writing  at  Copenhagen,  Denmark,  whereby  the  defendant 
agreed  to  reinsure  the  plaintiff  on  part  of  all  of  its  marine  and 
war  risk  insurance,  upon  the  terms  and  conditions  therein 
specified;  and  as  security  for  due  performance  of  the  obligation 
of  the  agreement  by  the  defendant,  and  to  provide  the  legal 
reserve  required  by  the  Insurance  Department,  the  defendant 
agreed  to  maintain  at  all  times,  in  the  hands  of  the  plaintiff,  a 
sum  equal  to  the  first  three  months'  gross  premiums,  less  certain 
brokerage,  discounts  and  expenses  stipulated  in  the  agreement. 

The  complaint  alleges  that  this  amoimted  to  $41,681.01, 
which  sum  was  duly  received  by  plaintiff  from  the  defendant. 
Subsequent  to  the  making  of  the  agreement  losses  were  sus- 
tained on  risks  insured  by  the  plaintiff  and  reinsured  by  the 
defendant.  Plaintiff  demanded  of  the  defendant  that  it  pay 
to  plaintiff  its  share  of  the  said  losses,  amounting  to  the  sum 
of  $40,125.70.  Defendant  foiled  and  neglected  to  pay  same. 
The  plaintiff  was  thereupon  compelled  to  pay  same  and  by 
December  31,  1920,  plaintiff  had  expended  on  behalf  of  defend- 
ant in  payment  of  said  losses  and  for  defendant's  account  the 
smn  of  $40,125.70.  By  these  payments  the  security  reserve 
fund  was  depleted  by  said  amount.  The  legal  reserve  required 
by  the  Insurance  Department  of  the  State  of  New  York  on 
estimated  losses  on  that  portion  of  the  risks  insured  by  the 
defendant  on  December  31,  1920,  was  the  sum  of  $46,065.20. 
The  defendant  was  indebted  to  the  plaintiff  on  that  date  in 
the  sxmi  of  $40,125.70  with  interest  from  December  31,  1920. 

Upon  a  complaint  stating  these  facts  and  an  aflSdavit  of 
the  vice-president  and  treasurer  of  the  plaintiff  verifying  the 
same  upon  the  affiant's  knowledge,  and  also  stating  that  the 
defendant  was  a  foreign  corporation  and  that  the  amount  of 
$40,125.70  was  due  from  the  defendant  to  the  plaintiff  over 
and  above  all  counterclaims  known  to  the  plaintiff,  a  warrant 
of  attachment  was  issued  to  accompany  the  summons,  and 
the  attachment  was  levied. 

Thereafter  the  Washington  Marine  Insurance  Company 
commenced  an  action  against  the  same  defendant  and  levied 
an  attachment  on  the  property  of  the  defendant  and  moved 
to  vacate  the  attachment  herein.  The  motion  papers  do  not 
contain  a  copy  of  the  junior  warrant,  nor  the  complaint  or 
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affidavit  upon  which  it  was  issued.  We  are  informed  by 
the  affidavit  of  its  vice-president  that  the  Washington  Marine 
Insurance  Company  has  commenced  an  action  against  the 
defendant  to  recover  the  sum  of  $21,753.04  because  of  the 
failure  of  the  defendant  to  pay  to  the  plaintiff  certain  sums 
due  imder  a  written  contract  of  reinsurance,  which  sums 
thereafter  became  and  now  are  an  account  stated. 

The  right  of  a  junior  attaching  creditor  to  move  to  vacate 
a  prior  attachment  depends  on  his  having  a  valid  lien  upon 
the  attached  property.  It  is,  therefore,  necessary  for  him 
to  present  as  a  part  of  his  motion  papers  the  papers  upon 
which  his  own  attachment  is  founded.  {Tim  v.  Smith,  93 
N.  Y.  87,  91.)  The  respondent  having  failed  to  prove  that 
it  had  a  valid  attachment,  its  motion  should  have  been  denied. 

Furthermore,  when  a  junior  attaching  creditor  is  moving 
to  vacate  a  prior  attachment,  the  question  presented,  in  the 
absence  of  fraud  or  collusion,  is,  are  there  such  jurisdictional 
defects  as  to  render  the  prior  attachment  proceedings  a  nuUity? 
{Van  Camp  v.  Searle,  147  N.  Y.  150,  160;  Haebler  v.  Bemharih, 
115  id.  459,  463;  California  Packing  Corp.  v.  Kelly  Storage  & 
DistribiUing  Co.,  228  id.  49,  53;  Colcord  v.  Banco  de  Tamaulipas, 
191  App.  Div.  94.)  We  have  recently  pointed  out  what  the 
necessary  jurisdictional  facts  are,  and  also  that  the  complaint 
and  affidavits  are  not  so  closely  scrutinized  on  such  a  motion 
as  when  the  motion  is  made  by  the  defendant  whose  property 
was  attached.  {Colcord  v.  Banco  de  Tamaulipas,  supra.)  By 
these  tests  the  papers  upon  which  the  plaintiff's  attachment 
was  granted  are  clearly  sufficient.  Therefore,  even  if  the 
moving  party's  papers  had  not  been  fatally  defective,  the 
motion  should  have  been  denied. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
App.  Div.— Vol.  CXCVII.        5 
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KalUmagraph  Co.,  Respondent,  v.  Stampagraph  Co.,  Inc., 
and  Others,  Appellants,  Impleaded  with  Arthur  Turner 
and  Others,  Defendants. 

First  Department,  May  27,  1921. 

Injunction  —  when  defendants  will  not  be  perpetually  restrained 
from  manufaeturing  articles  by  same  processes  used  by  plaintiff 
—  conditions  to  authorize  such  injunction — when  secret  process  or 
formula  wiU  be  protected  —  enforcement  of  covenants  ancillary  to 
contracts  of  employment  —  restricting  employees'  right  to  labor. 

An  injunction  is  improperly  issued  restraining  the  defendants  perpetually 
ftom  manufacturing  articles  by  the  same  processes  as  used  by  the  plaintiff, 
since  the  plaintiff  had  no  proprietary  right  in  the  processes  and  seorets 
in  question,  where  it  appears  that  some  of  the  members  of  a  corporation 
so  engaged  had  been  at  different  times  employees  of  the  plaintiff  under 
agreements  not  to  disclose  any  of  the  secrets  of  the  manufacture  of  any 
of  the  products  produced  by  plaintiff,  and  it  further  appeared  that  some 
of  these  members  had  prior  to  their  employment  by  plaintiff  been 
employed  by  an  English  concern  whose  processes  and  secrets  the  plaintiff 
had  used  in  the  manufacture  of  its  products,  and  there  was  no  evidence 
that  plaintiff  used  any  secret  process  or  had  the  exclusive  right  to  use 
any  process  or  machinery  which  the  defendants  were  using. 

To  support  such  an  injunction  there  must  be  adduced  conditions  of  the 
strongest  and  most  convincing  character,  as  it  is  in  restraint  of  trade  and 
competition  and  is  an  inhibition  upon  a  man*s  right  to  pursue  his  occupa- 
tion, except  for  and  in  the  interest  of  the  plaintiff. 

When  a  person  has  a  secret  process  by  which  he  is  manufacturing  an  article 
for  commerce,  those  who  occupy  a  confidential  relation,  whereby  they 
become  possessed  of  the  formula  and  method  of  manufacture,  may  not 
communicate  such  secret  to  competitors  in  business  or  engage  in  the 
same  business  and  use  the  knowledge  thus  acquired  to  the  detriment  dt 
the  employer. 

An  employer  does  not  lose  his  rights  by  communicating  the  results  of  his 
work  to  persons,  even  if  many,  in  confidential  relations  to  himself,  under 
a  contract  not  to  make  it  public,  and  strangers  to  the  trust  will  be  restrained 
from  getting  the  knowledge  by  inducing  a  breach  of  trust  and  using 
knowledge  obtained  by  such  breach.  So,  w^ere  the  employer  has 
developed  new  processes,  and  all  the  knowledge  the  employees  have  of 
these  secret  processes  was  gained  as  an  incident  to  their  employment, 
the  rights  of  the  employer  will  be  enforced  by  the  courts.  But  where  the 
plaintiff  in  a  case  wholly  fails  to  prove  facts  tending  to  show  that  any 
such  condition  exists,  or  that  said  plaintiff  was  using  any  secret  process 
or  had  any  exclusive  right  to  use  the  process  or  machinery  which  the 
defendants  were  using,  no  protection  will  be  given. 
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Covenants  ancillary  to  a  contract  of  employment  restricting  the  employees' 
right  to  labor  along  the  same  line  either  for  themselves  or  for  others  upon 
the  termination  of  their  employment  are  not  favored  by  the  law,  and 
wiU  not  be  enforced,  unless  there  are  special  circumstances  that  render 
the  restriction  a  reasonable  protection  to  the  employer's  business,  to 
prevent  the  employee  from  using  knowledge  that  he  hcts  acquired  in  the 
course  of  his  employment,  of  the  secrets  of  the  trade,  methods  or  processes 
of  the  employer;  and  if  the  covenant  taking  these  circumstances  into 
consideration  is  not  more  extensive  as  to  time  or  space  than  will  afford 
a  reasonable  protection  to  the  employer's  business,  it  will  be  enforced. 

However,  where  the  employee  brings  to  the  employment  skill  previously 
acquired,  and  does  not  obtain,  in  the  course  of  his  employment,  knowledge 
of  methods  and  processes  which  are  exclusively  within  his  employer's 
oontrol  and  right  to  use,  it  cannot  be  said  that  such  a  restraint  is  reason- 
ably necessary  to  the  employer's  protection. 

Contracts  by  employees,  unreasonably  limiting  their  right  to  pursue  their 
trade  or  occupation  in  the  future,  are  held  to  violate  public  policy,  because 
the  employees'  means  for  procuring  a  livelihood  for  themselves  and 
families  are  thereby  diminished. 

The  purpose  of  the  covenant  in  the  instant  case  is  not  for  the  protection 
of  the  plaiQtiff  from  the  revelation  or  use  of  secrets  of  its  business,  but 
is  to  remove  from  possible  competition  oue  whose  knowledge  and  skill, 
acquired  before  he  came  into  plaintiflf's  employ,  has  been  found  valuable 
to  it  and  to  prevent  that  same  knowledge  and  skiU  being  utilized  for  the 
benefit  of  himself  and  others,  after  he  has  ceased  to  be  employed  by 
plaintiff,  and,  therefore,  such  a  covenant  is  an  unreasonable  restraint  of 
trade  and  competition  and  not  enforclble  in  a  court  of  equity. 

An  injunction  should  not  issue  on  behalf  of  a  former  employer  against 
employees  who  had  terminated  thoir  employment,  where  it  appears  that 
they  were  using  a  formula  to  which  the  plaintiff  had  no  proprietary  right, 
and  had  purchased  two  machines  from  the  person  who  made  machines  for 
plaintiff,  but  the  machines  were  not  patented  and  the  manufacturers 
were  not  bound  to  sell  only  to  plaintiff,  as  such  evidence  does  not  show 
use  by  defendants  of  any  secret  process  of  the  plaintiff. 

Appeal  by  the  defendants,  Stampagraph  Co.,  Inc.,  and 
others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the. 
plaintiflf,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  28th  day  of  July,  1920,  on  the  decision  of 
the  court  rendered  after  a  trial  at  the  New  York  Special  Term. 

Alexander  S.  Andrews  of  counsel  [Edward  J.  Martin  with 
him  on  the  brief],  for  the  appellants. 

Jidius  Henry  Cohen  of  coxmsel  [J.  Ard  Haughwout  with  him 
on  the  brief;  Esselstyn  &  Haughwout,  attorneys],  for  the 
respondent. 
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Page,  J.: 

The  plaintiflf  has  been  granted,  except  as  to  the  defendant 
Waaler,  a  most  comprehensive  decree,  perpetually  enjoining 
and  restraining  the  defendants,  their  agents,  servants,  employ- 
ees, representatives  or  other  persons  in  any  manner  connected 
with  them  or  any  of  them,  (1)  from  manufacturing,  selling, 
advertising  or  offering  for  sale,  directly  or  indirectly,  any 
transfer  trade-mark  stamps,  embroidery  designs,  indelible 
letters,  figures,  or  other  similar  articles  made  by  the  process 
known  as  the  Kaumagraph  dry  process,  or  by  the  same 
process  under  any  different  or  other  name  and  from  employing 
said  process  or  the  secret  formula  or  formulas,  machinery, 
dies,  engravings  or  information  used  in  connection  with  or 
forming  a  part  of  said  process;  (2)  from  disclosing  to  any 
other  person,  real  or  in  law  (sic),  the  said  process  or  any  part 
thereof,  or  any  of  the  formulas,  machinery,  dies,  methods  of 
engraving  or  trade  secrets  used  by  said  plaintiff  in  connection 
with  said  process;  (3)  from  manufacturing,  except  for  and  at 
the  request  of  the  plaintiff,  any  machine  or  die  to  be  used  in 
manufacturing  or  producing  transfer  trade-mark  stamps, 
embroidery  designs,  indelible  letters,  figures,  or  other  similar 
articles  by  said  process;  and  the  decree  further  directs  the 
Stampagraph  Co.,  Inc.,  to  account  to  plaintiff  for  all  sales  or 
contracts  of  sale  made  by  it  for  any  of  the  above  specified 
articles. 

To  support  such  an  injunction  there  must  be  adduced 
considerations  of  the  strongest  and  most  convincing  character, 
for  it  is  a  perpetual  restraint  on  these  parties  from  prosecuting 
a  business,  and  on  some  of  them  from  engaging  at  any  time 
in  a  trade  or  occupation  in  which  they  have  spent  a  large 
portion  of  their  lives.  It  is  in  restraint  of  trade  and  com- 
petition, and  is  an  inhibition  upon  a  man's  right  to  pursue 
his  occupation,  except  for  and  in  the  interest  of  the  plaintiff. 

The  reasons  stated  by  the  learned  justice  at  Special  Term 
for  his  decision  are  twofold:  First,  that  two  of  the  defendants 
had  made  contracts  of  employment  with  the  plaintiff  in 
which  were  negative  covenants  against  engaging  in  a  similar 
occupation;  and  second y  that  the  plaintiff  was  engaged  in 
manufacturing  under  a  secret  process  and  that  the  defendant 
Turner,  after  leaving  plaintiff's  employ,  had  joined  with  the 
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defendants  George  H.  Chadwick,  Mary  Calrow,  Harry  A. 
Himer  and  Alexander  W.  Moffat  in  organizing  and  incor- 
porating the  Stampagraph  Co.,  Inc.,  for  the  purpose  of  manu- 
facturing and  selling  some  of  the  same  articles  made  by  the 
same  process  as  that  used  by  the  plaintiff. 

When  a  person  has  a  secret  process  by  which  he  is  manu- 
facturing an  article  for  commerce,  those  who  occupy  a  con- 
fidential relation,  whereby  they  become  possessed  of  the 
formula  and  method  of  manufacture,  may  not  conmiunicate 
such  secret  to  competitors  in  business  or  engage  in  the  same 
business  and  use  the  knowledge  thus  acquired  to  the  detriment 
of  the  employer. 

"  Courts  of  equity  will  restrain  a  party  from  making  a 
disclosure  of  secrets  communicated  to  him  in  the  course  of  a 
confidential  employment.  And  it  matters  not,  in  such  cases 
whether  the  secret  be  secrets  of  trade,  or  secrets  of  title,  or 
any  other  secrets  of  the  party  important  to  his  interests.'* 
(2  Story  Eq,  Juris.  [14th  ed.]  §  1283.) 

"  The  plaintiff  has  the  right  to  keep  the  work  which  it 
has  doiie,  or  paid  for  doing,  to  itself.  The  fact  that  others 
might  do  similar  work,  if  they  might,  does  not  authorize  them 
to  steal  the  plaintiff's.  *  *  *  The  plaintiff  does  not  lose 
its  rights  by  communicating  the  result  to  persons,  even  if 
many,  in  confidential  relations  to  itself,  under  a  contract  not 
to  make  it  pubUc,  and  strangers  to  the  trust  will  be  restrained 
from  getting  at  the  knowledge  by  inducing  a  breach  of  trust 
and  using  knowledge  obtainwi  by  such  a  breach."  {Board  qf 
Trade  v.  Christie  Grain  &  Stock  Co.,  198  U.  S.  236,  250.) 

These  principles  are  well  settled  and  have  been  recently 
declared  and  enforced  by  our  courts.  {Vulcan  Detinning  Co. 
V.  Assmann,  185  App.  Div.  399;  Eastman  Kodak  Co.  v.  Powers 
Film  Products,  Inc.,  189  id.  556.)  In  these  cases  the  plaintiff 
had  developed  a  new  process  for  producing  the  results  obtained; 
all  the  knowledge  that  the  employees  had  of  this  secret  process 
they  had  obtained  in  the  course  of  their  employment  by  the 
plaintiff  and  as  a  necessary  incident  of  their  employment. 
In  order  to  bring  itself  within  the  protection  of  these  equitable 
principles  it  was  necessary  for  the  plaintiff  to  prove  that  it 
was  employing  in  its  business  a  secret  process  either  developed 
by  itself,  or  the  sole  right  to  use  which  had  been  acquired  by 
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it  from  the  discoverer  of  the  process.  The  plaintiff  in  the 
instant  case  wholly  failed  to  prove  facts  tending  to  show  any 
such  condition  to  exist. 

The  plaintiff  is  engaged  in  the  business  of  manufacturing 
and  selling  designs  printed  upon  tissue  paper  with  a  com- 
position that  will  transfer  the  design  to  a  fabric  when  the 
paper  is  laid  face  down  upon  the  fabric  and  a  heated  iron 
applied  to  the  back  of  the  paper.    These  designs  are  used 
for   transferring  trade  marks   and   lines  for  embroidery  or 
pattern  cutting.    The  manufacture  and  sale  of  such  transfer 
designs  had  been  known  and  carried  on  in  England,  and  in 
more  limited  extent  in  this  country,  for  many  years  before  the 
plaintiff  was  organized.     One  of  the  principal  concerns  in 
the  business  was  WilUam  Briggs  &  Co.,  Ltd.,  of  Manches- 
ter, Eng.,  who  had  a  representative  in  this  country  selling 
their  product  or  manufacturing  similar  designs  by  their  proc- 
ess.   The  process  they  employed  was  that  patented  by  John 
Briggs  in  1874  in  England  and  in  the  United  States  by  his 
executors  in  1879,  and  an  improvement  in  such  process  patented 
in  England  by  Joseph  Scott.    The  Briggs  patent  covered  a 
transfer  of  pattern  to  fabric  "  by  printing  the  pattern  paper 
from  a  surface  block  or  otherwise,  as  usual  with  the  design 
to  be  produced  in  a  bitmninous  substance  or  varnish,  and 
transferring  the  said  pattern  to  the  fabric  when  required  by 
the  appUcation  of  heat  to  the  back  of  the  paper,"  and  stated: 
'*  We  make  no  claim  to  any  process  or  apparatus  for  printing 
the  patterns  in  bituminous  substance  or  varnish  on  the  pattern 
paper  as  they  may  be  printed  by  blocks,  or  cylinders,  or 
otherwise."    The  Scott  patent  covered  an  improvement  on 
the  Briggs  patent  by  adding  a  metalUc  powder  to  the  existing 
process,   thereby   preventing  running  or   spreading  on   the 
appUcation  of  heat.    This  patent  set  out  the  formula  which  is 
substantially  the  same  as  that  used  by  the  Stampagraph  Co., 
Inc.    Shortly  prior  to  1902,  one  J.  C.  Jack  visited  England 
and  learned  of  the  process  used  by  William  Briggs  &  Co., 
Ltd.,  and  met  and  discussed  the  matter  with  the  defendant 
George  Chadwick  and  William  Scott  who  were  then  in  the 
employ  of  WiUiam  Briggs  &  Co.,  Ltd.    Chadwick  had  been 
so  employed  for  thirteen  or  fourteen  years  and  Scott  for  three 
or  four  years.    Jack  suggested  that  Scott  and  Chadwick  leave 
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Briggs'  employ  and  come  to  the  United  States  for  the  purpose 
of  establishing  the  business  here.  On  Jack's  return  an  associa- 
tion of  five  persons,  of  which  Jack  and  Munroe,  the  plaintiff's 
president,  were  members,  was  formed  to  engage  in  the  business 
of  making  transfer  stamps,  under  the  name  of  the  Kaumagraph 
Co.  Jack  then  entered  into  negotiations  with  Scott,  as  a 
result  of  which  a  contract  was  made,  dated  September  3, 
1903,  which  recited  that  Scott  and  Jack  owned  and  had 
possession  of  certain  machinery,  patents,  formulas,  apparatus, 
processes,  etc.,  for  the  production  of  trade-mark  stamps, 
indelible  letters,  embroidery  transfer  designs,  etc.,  known 
generally  as  the  transfer  design  process,  and  desired  to  become 
associated  with  the  other  four  members  of  the  association. 
The  contract  provided  for  the  formation  of  a  corporation  to 
be  known  as  the  Kaumagraph  Co.  in  which  Scott  and  Jack 
were  to  have  a  forty-five  per  cent  interest  and  the  others 
fifty-five  per  cent.  The  four  persons  agreed  to  furnish  the 
capital  to  conduct  the  business  for  an  initial  period  of  six 
months  with  a  stipulation  limiting  their  imited  habihty  to 
$1,200.  The  sum  of  $350  was  to  be  advanced  to  enable 
William  Scott  to  come  to  New  York  bringing  with  him  neces- 
sary machinery  and  designs  to  estabUsh  the  business.  Scott 
was  to  be  paid  $7.50  per  week  for  a  period  of  six  months, 
dating  from  the  time  of  the  erecting  of  the  machinery  in 
working  order.  Scott  and  Jack  on  their  part  agreed  to  hold 
the  formulas,  patents,  machinery,  designs,  etc.,  exclusively 
for  the  use  and  furtherance  of  the  business  therein  contem- 
plated, and  under  no  circumstances  were  any  designs,  machin- 
ery, formulas,  patents  or  merchandise  or  information  relating 
to  the  business  to  be  transferred  or  communicated  to  any 
other  party  or  parties. 

The  $350  was  sent  to  William  Scott  and  he  came  to  this 
country,  bringing  with  him  some  machinery  and  the  knowledge 
of  the  process  used  in  the  business  conducted  by  William 
Briggs  &  Co.,  Ltd.  Neither  Scott  nor  Jack  was  owner  or 
licensee  of  any  patents  or  secret  formulas.  Monro,  the 
plaintiff's  president,  testified  that  he  had  obtained  a  copy 
of  the  Scott  patent  and  that  it  was  the  underlying  basis  for 
all  of  the  plaintiflf's  work,  experiments  and  improvements. 
About  four  months  after  Scott  came,  to  this  country,  George 
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Chadwick  came  over  and  immediatdy  entered  into  the  employ 
of  the  association.  About  two  months  thereafter  a  written 
contract  of  employment  was  entered  into  between  the  associa- 
tion known  as  the  Kaumagraph  Co.  and  Chadwick,  which 
recited  that  Chadwick  desired  to  be  employed  in  the  capacity 
of  "  an  expert  workman  in  the  production  of  dies,  trade- 
mark stamps,  embroidery  designs,  indehble  letters,  etc., 
by  a  process  advertised  and  now  popularly  known  as  the 
Kaumagraph  Process."  Chadwick  was  hired  for  a  period  of 
ten  years  at  a  salary  of  fifteen  dollars  per  week  for  the  first 
six  months  and  twenty  dollars  per  week  thereafter  if  the  increase 
of  the  business  should  warrant  it;  and  the  contract  contained 
other  provisions  which  will  be  considered  hereafter.  In  1905 
the  plaintiflf  was  incorporated  as  successor  to,  and  under  the 
name  of,  the  association.  Chadwick  continued  in  the  employ 
of  the  plaintiff  until  after  this  action  was  tried.  The  defend- 
ant Arthur  Turner,  who  was  George  Chadwick's  brother-in- 
law,  had  also  been  employed  by  William  Briggs  &  Co.,  Ltd., 
in  Manchester,  Eng.  He  came  to  New  York  in  1907  and  was 
employed  by  the  plaintiff,  and  after  he  had  worked  for  about 
three  months  he  signed  a  contract  of  employment  for  a  tema 
of  ten  years  at  a.  salary  of  fourteen  dollars  per  week,  which 
also  contained  the  negative  covenant  which  will  be  later 
considered.  His  employment  ended  with  the  termination  of 
this  contract. 

Thus  it  would  appear  that  all  the  plaintiff  did  was  to  appro- 
priate a  process  of  manufacture  of  transfer  stamps  that  had 
been  in  use  for  many  years  before  plaintiff  obtained  the 
knowledge  of  the  process.  Calling  the  process  by  a  different 
name  gave  them  no  exclusive  rights  in  the  thing  itself.  It 
was  thus  proved  that  the  plaintiff,  when  it  commenced  to 
manufacture,  used  the  process  and  machinery  theretofore  used 
by  WilUam  Briggs  &  Co.,  Ltd. 

Counsel  claims  that  the  plaintiff  has  made  improvements. 
If  so,  what  were  they?  The  defendant  had  the  same  right  to 
use  the  process  and  machinery  which  had  been  used  by 
William  Briggs  &  Co.,  Ltd.,  as  did  the  plaintiff.  If  there 
were  changes  and  improvements  in  the  formulas  or  in  the 
machinery  which  did  not  result  merely  from  skill  in  manipu- 
lation acquired  by  experience  or  from  the  application  of  well- 
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known  mechanical  devices,  but  which  were  such  as  to  con- 
stitute invention,  the  plaintiff  should  have  proved  what  they 
were,  so  that  an  injunction  could  be  issued  that  would  warn 
the  defendants  explicitly  of  the  things  prohibited  and  protect 
the  plaintiff  in  the  use  of  the  improvements  in  which  it  was 
entitled  to  be  protected.  In  no  other  way  could  the  court 
determine  the  issue  of  fact,  or  frame  an  injunction  that  would 
intelligently  apprise  the  defendants  of  the  limitation  put  upon 
the  legitimate  use  of  the  process  and  machinery  by  them. 
Nor  could  the  coxu!,  if  it  should  be  claimed  that  the  injunction 
had  been  violated,  in  such  proceeding  decide  the  issue  of  fact, 
and  determine  whether  the  injunction  had  been  violated.  As 
was  suggested  by  the  Court  of  Errors  and  Appeals  of  New 
Jersey:  "  For  the  protection  of  the  complainant,  the  usual 
course  is  to  take  the  evidence  as  to  the  secret  in  camera,  as' 
was  done  in  Stone  v.  GrasseUi  Chemical  Co.f  *  *  *  It  is  \ 
not  necessary  to  embody  the  description  of  the  secret  in  the 
injimction  itself.  The  testimony  taken  in  camera  may  be 
sealed  and  used  only  when  it  becomes  necessary  to  determine 
whether  there  has  been  a  violation.  It  is  true  that  the  pro- 
cedure involves  a  risk  to  the  complainant  of  his  secret  becoming 
public;  but  that  difficulty  is  inherent  in  the  subject.  It  is  a 
difficulty  to  which  the  complainant  must  submit  if  he  seeks  to 
retain  the  benefit  of  his  secret  for  an  indefinite  time^  and  is 
not  content  with  the  more  effective  protection  for  a  shorter 
period  which  is  offered  by  our  copyright  and  patent  laws." 
(Taylor  Iron  &  Steel  Co.  v.  Nichols,  73  N.  J.  Eq.  684,  690.) 
The  plaintiff  in  the  instant  case  failed  to  prove  that  it  used 
any  secret  process  or  had  any  exclusive  right  to  use  the  process 
or  machinery  which  the  defendants  were  using. 

There  remains  the  question  of  the  plaintiff's  right  to  enjoin 
the  defendants  George  Chadwick  and  Arthur  Turner  by  virtue 
of  the  negative  covenants  in  their  contracts. 

The  first  agreement  with  George  Chadwick  contained  a 
covenant  that  un3er  no  circumstances  nor  at  any  time 
would  Chadwick  "  engage  in  any  business  similar  to,  or 
confficting  with^  the  business  of  the  Kaiunagraph  Company^ 
or  produce  dies,  trade-mark  stamps,  embroidery  designs  or 

1 65  N.  J.  Eq.  (20  Dick.)  756.—  [Rep. 
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indelible  letters  by  said  Kaumagraph  process  or  any  similar 
process,  except  as  herein  provided,  without  the  written 
consent  of  the'*  plaintifl.  On  February  1,  1909,  six  years 
before  this  contract  expired,  the  plaintiff  insisted  on  a  new 
contract  for  a  term  of  ten  years  from  that  date.  To  this 
Chadwick  objected,  and  a  new  contract  was  prepared  for  the 
unexpired  term  of  the  first,  which  Chadwick  signed.  This 
provided  for  payment  of  a  salary  of  thirty-five  dollars  per 
week  for  the  first  year  and  forty  dollars  per  week  thereafter, 
and  further  provided:  "  In  consideration  of  the  foregoing 
the  party  of  the  second  part  agrees  that  he  will  remain  in  the 
employ  of  the  party  of  the  first  part  for  a  period  of  six  years 
from  the  date  hereof  and  in  consideration  of  the  agreements 
hereinbefore  set  forth,  party  of  the  second  part  agrees  that 
he  will  not  at  any  time  engage  in  any  business  similar  to  or 
conflicting  with  the  business  of  the  said  Kaumagraph  Company 
or  produce  dies,  trade-mark  stamps,  embroidery  designs  or 
indelible  letters  by  any  one  or  more  of  the  processes  employed 
by  the  said  Kaumagraph  Company  or  by  any  similar  processes 
or  manufacture,  or  produce  such  articles  or  engage  in  such 
processes  in  any  way  by  sale  or  otherwise  connected  with 
the  trade  within  the  territory  of  the  United  States  east  of  the 
Mississippi  River  or  in  the  Dominion  of  Canada,  without  first 
securing  the  written  consent  of  the  party  of  the  first  part." 
The  contract  further  provided  that  it  should  "  continue  in 
full  force  as  to  all  its  stipulations  for  an  indefinite  period 
after  the  date  of.  its  expiration,  until  terminated  by  notice 
in  writing  from  either  party  one  year  in  advance." 

In  the  latter  part  of  the  year  1918  George  Chadwick  was 
reduced  from  the  position  of  superintendent,  and  a  man  with 
no  previous  experience  in  the  business  was  put  over  him; 
and  on  January  13,  1919,  he  gave  the  plaintiff  one  year's  notice 
in  writing  of  the  termination  of  the  contract.  He  did  no  act 
in  violation  of  his  agreement,  nor  so  far  as  the  proof  shows 
was  he  disloyal  to  his  employer.  The  sole  justification  for 
enjoining  him  was  his  statement  that  when  he  left  the  plaintiff's 
employ  he  should  go  into  a  similar  business.  It  must  be 
borne  in  mind  that  Chadwick  for  thirteen  or  fourteen  years 
before  he  entered  into  the  plaintiff's  employ  had  worked  for 
the  William  Briggs  &  Co.,  Ltd.    It  was  because  of  his  knowl- 
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edge  of  and  skill  in  the  business  that  plaintiff  employed  him. 
He  worked  for  the  plaintiff  for  about  sixteen  years.    Thus 
thirty  years  of  his  life  had  been  spent  in  this  one  employment. 
While  he  worked  for  plaintiff  his  salary  ranged  from  fifteen 
dollars  to  forty  dollars  per  week.    The  judgment  goes  beyond 
even  the  terms  of  the  negative  covenant;   it  is  unlimited  as 
to  time  or  space.     George  Chadwick  by  the  decree  is  per- 
petually enjoined  from  ever  again  in  any  place  workii^  at 
the  only  trade  he  knows.    Under  this  decree  he  could  not 
return  to  England  and  engage  again  with  William  Briggs  & 
Co.,  Ltd.    He  must  work  hereafter  for  the  plaintiff  or  not 
work  at  all  at  the  only  trade  he  knows.    The  books  will  be 
searched  in  vain  for  a  precedent  for  so  imjust  and  oppressive 
a  decree.    As  has  been  well  said:    "Such  a  restraint  savors 
of  servitude,  unrelieved  by  an  obUgation  of  support  on  the 
part  of  the  master."     (Taylor  Iron  &  Steel  Co.  v.   Nichols, 
supra.)  '  Had  the  decree  followed  the  terms  of  the  covenant 
and  contained  a  limitation  as  to  space,  it  could  not  be  sustained. 
The  person  who  drafted  this  covenant  evidently  had  in  mind 
the  case  of  Diamond  Match  Co.  v.  Roeber  (106  N.  Y.  473) 
and  similar  cases  where  covenants  not  to  engage  in  the  same 
business  for  a  limited  time  and  within  a  limited  territory 
have  been  enforced.    But  in  those  cases  the  covenant  was 
ancillary  to  the  sale  of  a  business  and  it  was  held  that  such  a 
restraint  within  reasonable  limits  was  not  an  unreasonable 
restraint  upon  trade,  such  a  restriction  being  necessary  to  the 
protection  of  the  good  will  of  the  business  sold  and  the  purchase 
price  furnishing  an  adequate  consideration  therefor.     Cove- 
nants ancillary  to  a  contract  of  employment  restricting  the 
employees'  right  to  labor  along  the  same  line  either  for  them- 
selves or  others  upon  the  termination  of  their  employment  are 
not  favored  by  the  law,  and  will  not  be  enforced,  unless  there 
are  special  circumstances  that  render  the  restriction  a  reason- 
able protection  to  the  employer's  business,  to  prevent  the 
employee  from  using  knowledge  that  he  has  acquired  in  the 
course  of  his  employment,  of  the  secrets  of  the  trade,  methods 
or  processes  of  the  employer.    If  the  covenant  taking  these 
circumstances  into  consideration  is  not  more  extensive  as  to 
time  or  space  than  will  afford  a  reasonable  protection  to  the 
employer's  business,   it  will  be   enforced.     (McCall  Co.  v. 
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Wrightj  198  N.  Y.  143;  Eastman  Kodak  Co.  v.  Powers  Film 
Products^  Inc.  J  supra.)  Where,  however,  the  employee  brings 
to  the  employment  skill  previously  acquired,  and  does  not 
obtain,  in  the  course  of  his  employment,  knowledge  of  methods 
and  processes  which  are  exclusively  within  his  employer's 
control  and  right  to  use,  it  cannot  be  said  that  such  a 
restraint  is  reasonably  necessary  to  the  employer's  protection. 
(MandeviUe  v.  Harman,  42  N.  J.  Eq.  185;  Mallindcrodt 
Chemical  Works  v.  Nemnich,  83  Mo.  App.  6;  afifd.,  169  Mo, 
388;  Herreshoff  v.  Boutineau,  17  R.  I.  3;  Bingham  v.  Maigne, 
20  J.  &  S.  [52  N.  Y.  Super.]  90;  Witkop  &  Holmes  Co.  y. 
Boyce,  61  Misc.  Rep.  126.) 

In  contradistinction  to  the  sale  of  a  business  an  employee 
ordinarily  receives  no  consideration  other  than  the  fact  of 
present  emplojrment;  his  labor  is  a  full  return  for  his  wage. 
Contracts  by  employees,  unreasonably  limiting  their  right  to 
pursue  their  trade  or  occupation  in  the  future,  are  held  to 
violate  pubUc  poUcy,  because  the  employees'  means  for 
procuring  a  livelihood  for  themselves  and  family  are  thereby 
diminished.  They  are  deprived  of  the  power  of  usefulness, 
and  the  public  is  deprived  of  the  benefit  of  the  exercise  by 
them  of  their  knowledge  and  skill.  The  purpose  of  the 
covenant  before  us  is  not  to  protect  the  plaintiff  from  the 
revelation  or  use  of  the  secrets  of  its  business,  for  it  is  not  so 
limited;  but  it  is  to  remove  from  possible  competition  one 
whose  knowledge  and  skill,  acquired  before  he  came  into  its 
employ,  has  been  foimd  valuable  to  it  and  to  prevent  that 
same  knowledge  and  skill  being  utiUzed  for  the  benefit  of 
himself  and  others,  after  he  has  ceased  to  be  employed  by 
plaintiff.  Such  a  covenant  is  an  unreasonable  restraint  of 
trade  and  competition  and  will  not  be  enforced  in  a  court  of 
equity.    . 

Arthur  Turner  was  employed  at  a  salary  of  fourteen  dollars 
per  week  and  his  contract  contained  a  covenant  in  language 
almost  identical  with  that  in  George  Chadwick's  second  agree- 
ment. When  this  contract  was  about  to  expire,  a  new  contract 
was  prepared.  The  person  who  drew  the  contract  seemed 
fearful  that  the  words  "  at  any  time  "  might  be  construed  to 
mean  at  any  time  during  the  term  of  the  contract,  and,  there- 
fore, the  new  contract  provided  "  at  any  time  before  or  after 
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the  termination  of  this  contract.'*  This  contract  Turner 
refused  to  sign  and  he  was  thereupon  discharged.  Neverthe- 
less he  is  now  bound  by  this  decree  never  at  any  time  or  place 
to  enter  into  a  similar  or  competing  business.  Mary  Calrow, 
working  for  the  defendant  as  typewriter  and  office  clerk, 
knowing  nothing  of  the  alleged  secrets  or  process  of  manu- 
facture, not  claimed  to  have  copied  or  used  any  trade  lists  or 
brought  any  information  that  she  could  not  properly  bring 
to  the  new  enterprise,  is  perpetually  enjoined  without  limitation 
of  time  or  place  froija  engaging  in  a  similar  or  competing 
business,  although  she  never  signed  any  agreement,  but 
teorked  from  week  to  week  with  no  term.  George  H.  Cbadwick, 
who  worked  for  the  plaintiff  a  few  weeks  during  his  school 
vacation  as  a  boy  having  no  special  knowledge  of  the  business, 
is  Ukewise  forever  enjoined;  and  Moffat  and  Himer,  who 
never  had  any  previous  connection  with  the  plaintiff,  are  also 
perpetually  enjoined. 

The  Stampagraph  Co.,  Inc.,  was  organized  by  Arthur  Tur- 
ner, George  H.  Chadwick,  Mary  Calrow,  Henry  A.  Himer 
and  Alexander  W.  Moffat  in  March,  1919,  with  a  capital  of 
$2,000;  and  is  manufacturing  some  of  the  articles  that  the 
plaintiff  manufactures  under  the  process  set  forth  in  the  Scott 
patent.  They  purchased  two  machines  from  the  person  who 
made  machines  for  the  plaintiff.  As  the  machine  was  not 
patented  and  the  manufacturer  was  not  then  bound  by  agree- 
ment not  to  manufacture  them  for  others,  he  had  a  right  to 
sell  and  they  to  buy.  The  evidence  does  not  show  th^t  the 
defendants  are  using  any  secret  process  of  the  plaintiff. 

The  judgment  and  findings  inconsistent  with  this  opinion 
should  be  reversed,  with  costs,  and  judgment  directed  for  the 
defendants,  with  costs. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Merrell,  JJ.,  concus. 

Judgment  reversed,  with  costs,  and  judgment  directed  for 
the  defendants,  with  costs.     Settle  order  on  notice. 
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E.  MocH  Company,  Respondent,  v.  Bryant  Park  Bank, 

Appellant. 

First  Department,  May  27,  1921. 

Banks  and  banking  —  action  to  recover  money  deposited  in  name 
of  plaintiff  —  bank  may  rely  on  certificate  of  secretary  of  depositor 
that  president  was  also  treasurer  and  had  authority  to  draw 
checks  —  checks  of  plaintiff  signed  by  third  person  as  treasurer 
and  deposited  in  defendant  bank  not  notice  of  lack  of  authority  — 
failure  to  show  that  plaintiff  was  damaged  by  alleged  unauthorised 
deposit  —  laches  —  estoppel. 

In  an  action  to  recover  money  deposited  in  the  plaintiff's  name  in  defendant 
bank  it  appeared  that  the  plaintiff's  then  president  opened  the  deposit 
through  the  vice-president  of  the  defendant,  that  on  the  demand  of  said 
vice-president  there  was  filed  with  the  defendant  a  certificate  executed 
by  the  plaintiff's  secretary  under  the  corporate  seal  which  pm-ported  to 
set  forth  the  minutes  of  plaintiff's  board  of  directors  some  three  years 
before  the  deposit  was  made  and  a  resolution  passed  at  that  time  stating 
that  "  Eugene  Moch  was  duly  elected  president "  and  also  as  *'  treasurer  " 
and  ''that  all  checks,  notes  and  drafts  and  orders  for  the  payment  of 
money  be  signed  by  the  president  Eugene  Moch,  and  countersigned  by  the 
treasurer  Eugene  Moch."     It  did  not  appear  for  whose  benefit  the  money 

'  so  deposited  and  checked  out  was  used,  whether  for  the  benefit  of  the 
president  personally  or  for  the  benefit  of  the  plaintiff  and  there  was  no 
intimation  that  the  secretary  had  any  personal  interest  in  the  opening 
of  the  account.  The  account  was  closed  about  foiu*  years  before  this 
action  was  instituted. 

Held,  that  the  defendant  was  justified  in  rel3dng  on  the  certificate  signed 
by  the  plaintiff's  secretary  bearing  the  seal  of  the  plaintiff. 

The  defendant  was  not  chargeable  with  knowledge  of  the  lack  of  authority 
on  the  part  of  the  plaintiff's  president  to  sign  checks  as  treasurer  by  the 
fact  that  the  president,  who  had  a  personal  account  with  the  defendant, 

•  deposited  checks  of  the  plaintiff  in  that  account  which  were  countersigned 
by  another  person  as  treasurer  of  the  plaintiff. 

The  plaintiff  failed  to  show  that  it  was  actually  deprived  of  moneys  by 
reason  of  the  alleged  unauthorized  deposit,  and  it  did  not  explain  why 
it  waited  nearly  four  years  before  it  notified  the  defendant  of  the  fact 
that  the  account  had  been  improperly  opened  and  why  during  that  time 
it  did  not  ascertain  that  the  check  with  which  the  account  was  opened 
and  which  was  the  principal  deposit,  had  been  diverted  and  not  deposited 
in  its  regular  bank. 
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The  issuanoe  of  the  certificate  by  the  secretary  of  the  plaintiff  that  its  then 
president  was  its  president  and  treasurer  and  authorized  to  sign  its  checks, 
estopped  plaintiff  from  denying  the  truth  of  the  representation  of  its 
secretary. 

Appeal  by  the  defendant,  Bryant  Park  Bank,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  9th  day  of  December,  1919,  on  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  5th  day  of  January,  1920, 
denying  defendant's  motion  to  set  aside  the  verdict  and  for 
a  new  trial  made  upon  the  minutes. 

Benjamin  L.  Fairchild  of  counsel  [James  W.  McElhinney, 
attorney],  for  the  appellant. 

William  Bondy,  for  the  respondent,  '•  ^ 

Greenbaum,  J.: 

The  complaint  alleges  in  paragraph  III  that  between  Sep- 
tember 18  and  December  6,  1908,  defendant  received  moneys 
of  and  belonging  to  the  plaintiff  to  and  for  "  the  use  of  the 
plaintiff,  amoimting  in  the  aggregate  to  the  sum  of  $15,180.35," 
which  the  defendant  refused  to  pay  to  the  plaintiff  although 
duly  demanded. 

Plaintiff  called  a  single  witness  to  compute  the  amoimt  of 
interest  upon  the  claim  and  rested. 

The  evidence  on  behalf  of  the  defendant  imcontradictedly 
establishes  the  following  facts:  When  the  account  was  opened 
with  the  defendant  bank  its  vice-president  and  cashier  told 
Eugene  Moch,  who  was  then  president  of  the  plaintiff  cor- 
poration, that  no  moneys  could  be  withdrawn  from  the  account 
unless  he  first  obtained  a  certificate  from  the  plaintiff  showing 
who  were  authorized  to  draw  against  the  account.  A  printed 
blank  form  was  handed  to  the  plaintiff's  president  for  the 
purpose  of  having  it  filled  out  as  a  certificate  of  authority. 

The  certificate  was  duly  filed  with  the  defendant  signed 
by  the  plaintiff's  secretary  with  the  seal  of  the  plaintiff  cor- 
poration. It  purported  to  set  forth  the  minutes  of  the 
plaintiff's  board  of  directors  of  December  31,  1905,  and  a 
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Indeed,  he  testified  that  he  never  observed  any  checks 
of  the  plaintiff  with  the  signature  of  Brodie  as  treasurer. 
It  would  scarcely  be  expected  under  the  circumstances  dis- 
closed and  where  the  checks  deposited  in  Moch's  personal 
account  were  in  fact  of  comparatively  small  amounts,  that  an 
executive  officer  would  charge  his  mind  with  the  name  of  the 
person  who  coimtersigned  such  checks. 

We  are  of  opinion  that  there  should  have  been  evidence 
on  the  part  of  the  plaintiff  showing  that  it  actually  was 
deprived  of  moneys  by  reason  of  the  alleged  unauthorized 
deposit.  We  also  think  that  there  should  have  been  some 
explanation  why  plaintiff  waited  nearly  four  years  before  it 
notified  the  bank  of  the  fact  that  the  account  had  been 
improperly  opened  and  a  further  explanation  why  durmg  that 
period  of  years  the  plaintiff  did  not  ascertain  that  the  check 
for  upwards  of  $13,000  of  Sears,  Roebuck  Company  with 
which  the  account  had  been  opened  had  been  diverted  and 
not  deposited  in  the  Union  Exchange  Bank  which  it  was 
stated  was  its  r^ular  depository. 

We  are  also  of  the  opinion  that  the  issuance  of  the  certificate 
of  the  secretary  of  plaintiff,  that  Moch  was  its  president  and 
treasurer  and  authorized  to  sign  its  checks,  estopped  plaintiff 
from  denying  the  truth  of  the  representation  of  its  secretary. 
{New  Y(yrk  &  New  Haven  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30.) 
In  that  case  the  court  said  (at  p.  68) :  "  It  is  impossible  to 
escape  the  conclusion  that  the  law  of  this  State,  as  settled  by 
adjudication  at  this  day,  is,  as  put  by  H.  R.  Selden,  J.,  in 
GnswoU  V.  Haven  [25  N.  Y.  595]  '  that  where  the  authority  of 
an  agent  depends  upon  some  facts  outside  the  terms  of  his 
power,  and  which,  from  its  nature,  rests  particularly  within  his 
knowledge,  the  principal  is  bound  by  the  representation  of  the 
agent,  although  false,  as  to  the  existence  of  such  fact.'  " 

At  page  73  the  court  said:  ''  We  may  come  back,  therefore, 
to  the  solid  groimd  of  the  North  River  Bank  v.  Aymar  [3  Hill, 
262]  r^arding  it  only  as  shaken  down  to  greater  finnness  by 
the  severe  ordeal  of  the  Farmers  and  Mechanics^  Bank  case* 
and  with  confidence  declare  the  true  doctrine  of  this  branch 

*  Farmers  <fc  Mechanics'  Bank  of  Kent  County  v.  Butchers  &  Drovers'  Bank 
(16N.  Y.  125).  — [Rep. 
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of  the  law  of  agency  to  be  that  where  the  principal  has 
clothed  his  agent  with  power  to  do  an  act  upon  the  existence 
of  some  intrinsic  fact  necessarily  and  pecuharly  within  the 
knowledge  of  the  agent,  and  of  the  existence  of  which  the 
act  of  executing  the  power  is  itself  a  representation,  a  third 
person  dealing  with  such  agent  in  entire,  good  faith  pursuant 
to  the  apparent  power,  may  rely  upon  the  representation,  and 
the  principal  is  estopped  from  denying  its  truth  to  his  prej- 
udice. *  *  *  In  this  view,  I  see  no  ground  upon  which 
the  plaintiffs  can,  in  this  case,  be  permitted  to  deny  that 
Schuyler  was  acting  within  the  scope  of  his  authority  in 
issuing  the  false  certificates;  and  they  are  therefore  to  be 
treated  as  though  issued  by  the  board  of  directors." 

At  page  70  the  court  in  the  Schuyler  case  refers  to  the  well- 
recognized  rule  that  "  '  Whenever  one  of  two  innocent  parties 
must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it.' " 

In  Fifth  Avenue  Bank  v.  F.  S.  S.  A  G.  S.  F.  R.  R.  Co.  (137 
N.  Y.  231),  which  was  a  case  involving  the  issuance  of  a 
forged  certificate  of  stock  signed  by  the  president,  the  court 
said  (p.  237) :  "  With  respect  to  this  certificate  we  fail  to 
discover  any  omission  on  the  part  of  the  plaintiff  which 
would  impeach  its  character  as  a  bona  fide  holder.  It  made 
inquiry  at  the  office  of  the  defendant,  where  its  books  and 
records  were  kept,  and  of  the  officer  in  charge,  whose  duty 
it  was  to  furnish  correct  information  upon  the  subject,  and 
it  had  no  reason  to  suspect  that  the  assurances  it  received 
were  misleading  or  false,  or  that  the  officers  of  the  defendant 
had  entered  into  a  conspiracy  with  Hofele  to  defraud  the 
public.  It  resorted  to  the  only  source  of  verification  of  the 
truth  of  Hofele's  statements  which  was  readily  accessible; 
and  it  exercised  all  the  care  and  vigilance  which  a  prudent 
man  would  be  expected  to  exhibit  in  the  ordinary  course  of 
the  business  in  which  it  was  engaged." 

This  is  not  a  case  where  the  secretary  of  the  corporation 
was  individually  interested  in  the  transaction  which  resulted 
in  the  opening  of  the  deposit  account  with  defendant  and 
where  the  latter  knew  or  had  reason  to  suspect  that  the  plain- 
tiff's secretary  had  any  personal  interest  therein.  (ManhaMan 
Ufelns,  Co.  v.  F.  S.  S.  &  G.  S.  F.  R.  R.  Co.,  139  N.  Y.  151.) 
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On  the  contrary,  there  is  not  here  the  sUghtest  intimation 
that  the  secretary  of  the  plaintiff,  who  issued  the  certificate 
in  his  official  capacity,  upon  which  defendant  relied  had  any 
personal  interest  or  benefit  in  the  opening  of  the  bank  account 
with  the  defendant. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

Clakke,  p.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


The  People  op  the  State  op  New  York,  on  the  Complaint 
of  Josephine  Houtman,  Respondent,  v,  Andrew  Houtman, 
Appellant. 

First  Department,  May  27,  1921. 

Crimes  —  disorderly  conduct  —  failure  to  support  wife  and  child  — 
Inferior  Criminal  Courts  Act,  §  74,  construed  —  separation  pur- 
suant to  agreement  not  defense  —  evidence  insufficient  to  sustain 
conviction. 

Under  section  74  of  the  Inferior  Criminal  Courts  Aot  oi  the  City  of 
New  York,  as  amended  by  chapter  339  of  the  Laws  of  1919,  a  person 
who  neglects  adequately  to  provide  for  his  wife  or  children,  or  neglects 
to  provide  for  them  according  to  his  means,  may  be  convicted  as  a 
disorderly  person. 

The  fact  that  a  husband  and  wife  are  living  apart  under  a  separation  agree- 
ment providing  for  the  support  of  the  wife  and  child  does  not  deprive 
the  court  of  jurisdiction. 

The  conviction  of  the  defendant  as  a  disorderly  person  was  improper,  where 
it  appeared  that  he  had  paid  his  wife  regularly  for  the  support  of  herself 
and  child  the  amount  stipulated  in  a  separation  agreement,  that  the 
last  payment  was  made  the  day  before  the  proceedings  were  instituted, 
and  that  there  was  no  evidence  of  a  request  or  demand  for  an  increased 
allowance  because  of  inadequacy  or  any  other  grounds  warranted  under 
the  law  and  of  his  refusal  to  comply  therewith. 

Appeal  by  the  defendant,  Andrew  Houtman,  from  a  judg- 
ment and  order  of  the  Court  of  General  Sessions  of  the  Peace 
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in  and  for  the  county  of  New  York,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  13th  day  of  October,  1920,  affirming 
the  conviction  of  the  defendant  of  being  a  disorderly  person, 
in  failing  to  provide  adequately  for  his  wife  and  child,  rendered 
in  the  Domestic  Relations  Court,  Borough  of  Manhattan,  City 
of  New  York,  First  Division,  on  the  18th  day  of  May,  1920. 

Jame8  A.  Blanchfield,  for  the  appellant. 

Henry  J.  Shields  of  counsel  [John  F.  O^Brien  with  him  on 
the  brief;  John  P.  O'Brien,  Corporation  Counsel],  for  the 
respondent. 

Grebnbaum,  J.: 

The  return  of  the  magistrate  shows  that  the  defendant  was 
arraigned  in  the  Domestic  Relations  Court  in  the  borough  of 
Manhattan  on  the  18th  day  of  May,  1920,  on  the  affidavit  and 
complaint  of  Josephine  Houtman  of  131  East  One  Hundred 
and  Sixteenth  street; "  that  she  is  the  wife  of  Andrew  Houtman 
the  defendant,  who  has  one  child  dependent  upon  him  for 
support;  that  the  said  defendant  did  on  or  about  the  17th 
day  of  May,  1920,  neglect  to  provide  adequately  for  deponent 
and  child  by  reason  of  which  they  are  without  adequate  support 
or  in  danger  of  becoming  a  burden  upon  the  public;  that  the 
defendant  had  not  contributed  to  their  support  since  the 
17th  day  of  May,  1920;  that  the  defendant  is  fully  able  to 
support  deponent  and  child.'* 

The  testimony  taken  before  the  magistrate  was  exceedingly 
meagre  and  may  be  briefly  summarized  as  follows:  Plaintiff 
testified  that  she  was  married  in  1914;  that  she  does  not  live 
with  her  husband;  that  he  did  not  desert  her,  but  that  they 
mutually  agreed  to  separate;  that  he  paid  her  regularly  weekly 
twelve  dollars  in  accordance  with  the  terms  of  the  agreement 
made  with  her  when  they  separated;  that  his  last  weekly 
payment  was  made  on  the  day  before  her  complaint  to  the 
court;  that  she  is  living  with  her  parents  and  giving  them 
ten  dollars  per  week  for  the  support  of  herself  and  her  child, 
a  boy  five  years  of  age;  that  up  to  twelve  days  before  the 
hearing  she  had  been  receiving  twenty  dollars  per  week  as  a 
dancer;  that  on  account  of  prohibition  she  is  not  now  able  to 
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receive  as  much,  but  has  been  receiving  eight  dollars  per 
week;  that  she  needs  five  dollars  pw  week  more  and  that  her 
husband  earns  thirty-five  dollars  per  week  as  she  has  been 
informed. 

Defendant  testified  that  he  was  earning  from  thirty  to 
thirty-five  dollars  per  week;  that  he  fives  with  his  parents  to 
whom  he  pays  eleven  dollars  a  week  board  and  that  he  has 
other  expenses.  Neither  party  was  represented  by  counsel. 
The  magistrate  did  not  ask  what  his  expenses  were  nor  was  the 
complainant  asked  by  the  magistrate  what  her  expenses  were, 
outside  of  the  weekly  board. 

The  provision  of  law  under  which  this  proceeding  was 
prosecuted  is  section  74  of  the  Inferior  Criminal  Courts  Act  of 
the  City  of  New  York  (Laws  of  1910,  chap.  659),  as  amended 
by  chapter  339  of  the  Laws  of  1919,  and  reads  in  part  as  follows: 
"  The  following  persons  are  declared  to  be  disorderly  persons: 
Every  person  in  the  city  of  New  York  who  ac*tually  abandons 
his  wife  or  children  without  adequate  support;  *  *  *  or 
who  neglects  to  provide  for  them  according  to  his  means  or 
who  threatens  to  leave  his  wife  or  children  without  adequate 
support,  or  in  danger  of  becoming  a  burden  upon  the  public; 
*  *  *.  If  upon  examination  of  said  defendant,  it  shall  appear 
by  the  confession  of  the  defendant,  or  by  competent  testimony, 
that  he  is  a  disorderly  person,  the  said  magistrate  shall  make 
an  order  specifying  a  fair  and  reasonable  sum  of  money 
according  to  his  financial  ability,  to  be  paid  weekly  or  other- 
wise by  said  defendant  *  *  *  for  the  support  of  his  wife, 
children,  *  *  *  as  the  case  may  be,  *  *  *.  The 
wife,  children  *  *  *  aforesaid,  is  {sic)  hereby  declared 
to  be  a  primary  beneficiary  of  the  order,  and  evidence  that 
they  are  without  means  shall  be  presiunptive  proof  of  their 
Uability  to  become  a  charge  upon  the  pubHc;  and  the  person 
against  whom  proceedings  are  begun  as  a  disorderly  person 
shall  be  taken  to  be  of  sidBcient  financial  ability  to  contribute 
to  the  support  of  the  wife,  children,  *  *  *  as  the  case 
may  be  unless  the  contrary  shall  affirmatively  appear  to  the 
satisfaction  of  the  court  or  judge  thereof." 

Defendant. relies  upon  certain  authorities  which  construed 
statutes  under  which  a  magistrate  had  jurisdiction  to  convict 
a  defendant  as  a  disorderly  person,  as  they  existed  before  the 
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enactment  of  chapter  339  of  the  Laws  of  1919.  It  will  be 
observed  that  under  the  existing  law  a  person  who  neglects  ode- 
quaiely  to  provide  for  his  wife  or  children,  or  "  who  neglects  to 
provide  for  them  according  to  his  means,  '^  may  be  declared  a 
disorderly  person. 

The  law  as  it  now  reads  is  in  many  respects  radically 
different  from  the  prior  laws  and  it  confers  wide  discretion 
upon  the  Domestic  Rdations  Court.  The  fact  that  the  par- 
ties had  separated  pursuant  to  an  agreement  providing  for 
the  support  of  the  wife  and  child  did  not  oust  the  magistrate 
from  jurisdiction. 

In  Kingsbury  v.  Sternberg  (178  App.  Div.  435,  437,  438)  the 
court  said:  "  It  has  been  held  that  the  existence  of  a  separa- 
tion agreement  and  an  interlocutory  decree  of  divorce  in  favor 
of  the  husband  does  not  preclude  his  conviction  as  a  disorderly 
person  in  failing  to  support  his  wife  (People  v.  Meyer,  12 
Misc.  Rep.  613)  and  that  even  a  final  judgment  of  divorce  or 
separation  containing  a  provision  for  the  support  of  the  wife 
and  children  is  no  bar  to  a  conviction  of  the  husband  for 
failing  to  support  his  children."     (Citing  cases.) 

It  seems  to  us,  however,  that  the  testimony  before  us  was 
entirely  insufficient  to  warrant  the  action  which  the  learned 
magistrate  took.  The  defendant  had  been  paying  regularly 
the  amount  which  he  and  his  wife  had  agreed  upon.  All  that 
appears  is  that  he  paid  her  twelve  dollars  a  week  which  was  in 
accordance  with  their  agreement  and  that  because  she  was 
temporarily  unable  to  earn  as  much  money  as  she  had  been 
earning  twelve  days  before  the  hearing,  she  precipitately  haled 
her  husband  into  court  for  an  increase  in  her  allowance  on 
the  day  after  he  had  paid  her  the  weekly  amount  agreed  upon. 

In  view  of  the  scant  testimony  adduced  and  of  the  fact 
that  defendant  had  been  regularly  paying  the  agreed  weekly 
allowance  up  to  the  day  before  the  complaint  was  lodged 
against  him  that  he  was  a  disorderly  person,  there  should  have 
been  some  evidence  of  a  request  or  demand  upon  him  for  an 
increased  allowance  because  of  inadequacy  or  any  other  grounds 
warranted  under  the  existing  law  and  his  refusal  to  comply 
therewith,  before  being  summoned  into  court. 

The  defendant's  attorney  in  his  brief  practically  concedes 
the  propriety  of  increasing  the  amount  of  the  wife's  allowance. 
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but  he  urges  that  the  stigma  of  the  defendant  being  a  '^  dis- 
orderly person  "  should  be  removed  by  a  reversal. 

We  think  that  under  the  facts  here  appearing  the  defend- 
ajit's  attention  should  have  been  directed  before  coming  into 
court  to  the  plaintiff's  claim  of  a  changed  situation  which 
justified  an  additional  allowance  for  herself  and  her  child 
so  as  to  enable  him  either  to  comply  with  or  refuse  her  request 
and  afford  him  an  opportunity  to  defend  himself  against  the 
charge  of  being  a  disorderly  person. 

The  order  should  be  reversed  and  the  proceeding  dismissed. 

Clahke,  p.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Order  reversed  and  proceeding  dismissed.  Settle  order  on 
notice. 


Palisade  Curtain  Company,  Inc.,  Appellant,  v.  Mae  C. 
KoRN,  as  Executrix,  etc.,  of  Edward  Korn,  Deceased, 
Respondent. 

First  Department,  May  27,  1921. 

Sales  —  action  to  recover  purchase  price  —  laches  in  rejecting 
goods  —  trial  —  appeal  —  when  verdict  of  Jury  wiU  be  set  aside. 

In  an  action  to  recover  the  purchase  price  of  very  cheap,  plain  curtain 
scrim,  wherein  it  appeared  that  the  plaintiff  had  made  deliveries  during 
several  months,  that  the  defendant  did  not  examine  the  goods  delivered 
during  the  first  two  months  but  sold  them  directly  from  the  cases,  that 
for  five  months  after  the  deliveries  began  the  defendant  made  no  written 
complaint  as  to  the  quality  of  the  goods,  but  at  one  time  did  request  as 
a  favor  that  shipments  be  deferred  until  a  later  date,  the  rejection  of 
the  goods  by  the  defendant,  on  the  ground  that  they  were  not  of  the 
quality  purchased,  made  five  months  after  deliveries  began  and  after  the 
price  of  the  goods  had  begun  to  decline  was  too  late  to  relieve  the  defendant 
of  his  liability  to  pay  the  purchase  price. 

While  the  court,  whether  at  Trial  Term  or  on  appeal,  ordinarily  is  loath  to 
disturb  the  verdict  of  the  jury  upon  conflicting  testimony  there  should 
be  no  hesitancy  in  setting  aside  a  verdict  where  the  undisputed  evidence 
and  the  probabilities  dearly  indicate  that  it  was  contrary  to  the  weight 
of  the  evidence. 
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Appeal  by  the  plaintiff,  Palisade  Curtain  Company,  Inc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend*- 
ant,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  25th  day  of  January,  1921,  on  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  18th  day  of  January,  1921,  denying  plaintiff's  motion  to 
set  aside  the  verdict  and  for  a  new  trial  made  upon  the 
minutes. 

/.  Maurice  Wormeer  of  counsel  [David  Harrison^  attorney], 
for  the  appellant. 

Maximilian  Bader  of  counsel  [Samuel  HeUinger  with  him 
on  the  brief;  Edward  J.  Kelly,  attorney],  for  the  respondent. 

Greenbaum,  J.: 

The  action  is  for  goods  sold  and  delivered.  Plaintiff  sold 
and  defendant's  testator  (hereinafter  called  defendant)  bought 
1,000  pieces  of  very  cheap,  plain  curtain  scrim,  the  order 
being  placed  December  8,  1919.  The  deliveries  b^an  in 
January,  1920,  and  continued  through  February,  March,  April 
and  May  and  payments  were  made  thereon  during  these 
months  from  time  to  time.  The  defendant  never  examined 
the  goods  delivered  in  January  and  February,  but  sold  them 
directly  from  the  cases  without  assorting  them.'  The  market 
price  of  these  goods  reached  its  peak  in  April  and  then 
declined  and  shortly  thereafter  payments  by  the  defendant 
became  slow.  During  all  this  time  defendant  made  no  written 
complaint  as  to  the  quality  of  the  goods,  and  according  to 
plaintiff's  testimony  there  had  been  no  oral  complaint.  One 
Patterson,  defendant's  brother-in-law,  and  manager  in  the 
biisiness,  however,  testified  that  he  orally  complained  about 
the  condition  of  the  goods  to  plaintiff,  during  the  months 
mentioned,  over  the  telephone.  He  admitted  that  he  did  not 
tell  his  principal,  the  defendant,  of  these  complaints  although 
it  ordinarily  was  his  duty  to  do  so.  On  May  twentieth 
defendant  wrote  the  plaintiff  the  following  letter:  "On 
account  of  the  congestion  in  our  store  and  embargoes,  we  would 
ask  you  to  please  make  no  further  shipments  before  July  1st. 
Hoping  that  you  will  jBnd  it  convenient  to  comply  with  our 
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request  and  thanking  you  for  many  favors,  we  are,"  etc. 
On  May  twenty-first  defendant  again  wrote  as  follows:  "  Upon 
looking  over  your  contract,  we  find  that  you  overshipped  on  cer- 
tain patterns.  *  *  *  The  writer  has  been  sick  and  absent 
from  the  place  and  did  not  keep  tabs  on  the  general  line  which 
is  new  to  me  as  explained  to  your  salesman  when  taking  the 
order,  and  we  simply  asked  him  if  he  cared  to  establish  a 
steady  customer,  to  guide  us  in  this  line,  which  he  did  to  the 
best  of  his  knowledge,  I  presume,  but  to  my  amazement  our 
salesmen  had  no  success  with  your  line.  We  have  actually 
your  entire  stock  here.  Please  do  not  take  it  for  granted  that 
on  accoimt  of  present  conditions  we  are  writing  the  above 
letter  to  you,  being  that  we  are  in  the  habit  of  takmg  our 
medicine,  but  we  would  ask  you  whether  you  have  an  output 
of  this  material  elsewhere  and  we  will  be  glad  to  re-sell  this 
merchandise  to  you,  if  you  are  in  a  position  to  make  us  a  fair 
proposition,"  etc. 

One  Frederick  W.  Day  entered  the  defendant's  employ  in 
June,  1920.  Shortly  thereafter  and  on  June  twenty-second 
defendant  sent  a  letter  dictated  by  Day  to  plaintiff  as  follows: 
"  We  have  communicated  with  you  by  phone  several  times  for 
the  purpose  of  having  someone  call  upon  us  to  adjust  a  claim 
we  have  against  your  shipments  of  21  inch  lace  edge  scrims. 
Many  of  these  goods  are  distinctly  seconds,  nm  imder  quality 
and  width  and  cannot  be  used.  Will  you  please  have  a 
representative  see  us  without  further  delay,  as  we  wish  to 
take  action  at  once  with  reference  to  returning  same." 
This  letter  was  written,  it  will  be  noted,  almost  five  months 
after  the  first  delivery. 

Plaintiff  on  the  trial  proved  that  the  goods  were  known 
as  a  low  grade  merchandise  and  that  fact  was  substantially 
conceded  upon  the  trial  by  the  defendant  as  was  the  fact  that 
goods  of  that  character  were    "  never  perfect." 

While  the  court,  whether  at  Trial  Term  or  on  appeal, 
ordinarily  is  loath  to  disturb  the  verdict  of  the  jury,  upon 
conflicting  testimony,  there  should  be  no  hesitancy  in  setting 
aside  a  verdict  where  the  undisputed  evidence  and  the  proba- 
bilities clearly  indicate  that  it  was  contrary  to  the  weight  of 
the  evidence. 

We  have  here  an  array  of  facts,  which  seem  unmistakably 
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to  point  to  but  one  conclusion  and  that  is  that  the  attempt 
to  reject  the  goods  was  an  afterthought  due  to  the  fall  in 
prices  of  the  commodity  after  April  tenth. 

The  merchandise  in  question  was  admittedly  sold  as  a 
very  low  grade  "  kind  of  goods,"  During  the  period  of  two 
months  after  delivery  the  cases  in  which  the  goods  were  sent 
had  not  been  opened  for  examination  and  no  written  complaint 
was  made  imtil  about  five  months  later.  On  May  twentieth 
the  defendant  wrote  the  plaintiff,  requesting  as  a  favor  that  no 
further  shipments  be  made  before  July  first,  "  on  account  of 
the  congestion  in  our  store  and  embargoes."  On  May  twenty- 
first  the  defendant  stated  "  that  we  are  in  the  habit  of  taking 
our  medicine,"  clearly  referring  to  the  fall  in  prices. 

In  view  of  the  abundance  of  undisputed  evidence  in  favor 
of  plaintiff  the  verdict  should  have  been  set  aside. 

The  judgment  and  order  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event, 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


PaxtunX  Schoenholz,  Respondent,  v.  New  York  Life 
Insurance  Company,  Appellant,  Impleaded  with  Sarah 
Schoenholz,  Defendant. 

First  Department,  May  27,  1921. 

Insuruiee  —  suit  in  equity  to  have  plaintiff  declared  equitable 
owner  of  policy  of  life  insurance  and  to  recover  proceeds  thereof 
not  action  in  rem  —  Jurisdiction  of  non-resident  defendant  not 
acquired  by  service  by  publication. 

A  suit  in  equity  by  a  widow  to  have  it  declared  that  she  is  the  equitable 
owner  of  a  poKoy  of  insurance  issued  on  the  life  of  her  husband  payable, 
in  the  event  of  his  death  before  a  date  specified,  to  his  sister,  who  was 
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designated  the  beneficiary,  and  to  have  the  designation  of  the  benefioiary 
named  therein  canceled  and  declared  null  and  void  and  to  have  it  adjudged 
that  the  insurance  company  pay  the  proceeds  of  the  policy  to  the  plaintiff 
to  whom  the  husband  had  promised  to  assign  the  policy  in  consideration 
of  marriage,  is  not  an  action  in  rem,  and,  therefore,  the  court  did  not, 
by  the  service  of  the  summons  herein  by  publication,  acquire  jurisdiction 
of  testator's  sister,  who  was  a  non-resident  of  this  State  and  did  not 
appear. 
Lauqhijx  and  Merrell,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  defendant,  New  York  Life  Insurance  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  15th  day  of  December,  1920,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term. 

Louis  H.  Cooke  of  counsel  [James  H.  Mcintosh  with  him 
on  the  brief],  for  the  appellant. 

Reuben  Dorfmany  for  the  respondent. 

Greenbaum,  J.: 

A  previous  judgment  in  this  action  in  favor  of  the  defend- 
ant New  York  Life  Insurance  Company  rendered  at  Special 
Term  of  the  Supreme  Court  dismissing  the  complaint  upon 
the  merits,  was  reversed  upon  appeal  to  this  court.  (192 
App.  Div.  563.) 

It  is  unnecessary  to  state  the  facts  which  are  sufficiently 
set  forth  for  the  purpose  of  this  appeal  in  the  opinion  on  the 
former  appeal.  We  then  held,  in  reliance  upon  the  case  of 
Morgan  v.  Mutual  Benefit  Life  Ins.  Co.  (119  App.  Div. 
645;  afifd.,  189  N.  Y.  447),  that  this  court  acquired  jurisdiction 
over  the  defendant  Sarah  Schoenholz  by  publication  of  the 
simmions,  although  she  did  not  appear.  Since  that  opinion 
was  pronounced,  the  Court  of  Appeals  has  handed  down  a 
decision  in  the  case  of  Hanna  v.  Stedman  (230  N.  Y.  326), 
reversing  185  Appellate  Division,  491,  holding  that  service 
of  the  summons  by  publication  upon  a  non-resident  defendant 
does  not  confer  jurisdiction  over  such  defendant  in  an  action 
brought  for  the  purpose  of  determining  conflicting  claims  to 
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moneys  payable  under  membership  certificates  issued  by  an 
unincorporated  fraternal  beneficiary  association  under  which 
it  became  bound  upon  the  death  of  the  member  to  pay  the 
sum  named  in  the  certificate  to  the  person  designated  as  bene- 
ficiary under  the  rules  and  regulations  of  the  association. 
The  court  held  that  such  an  action  was  not  one  in  rem.  The 
question  in  that  case  arose  in  an  action  of  interpleader 
brought  by  the  fraternal  association  for  the  purpose  of  deter- 
mining the  rights  of  various  claimants  to  the  moneys  payable 
thereunder.  In  that  action  it  appeared  that  one  Ehrman  was 
the  holder  of  two  certificates  in  each  of  which  he  named  his 
wife  as  beneficiary.  She  predeceased  her  husband,  who  failed 
.  thereafter  to  make  any  other  designation.  Upon  his  death 
conflicting  claims  were  presented  to  the  moneys  payable  imder 
the  certificates  by  the  representatives  of  the  respective  estates 
of  Ehrman  and  his  wife,  and  by  other  persons,  including  a 
son,  all  of  whom  excepting  the  son  were  non-residents  of  the 
State  of  New  York.  Service  upon  the  representatives  of  Mrs. 
Ehrman's  estate  was  made  by  publication  without  the  State, 
but  the  parties  so  attempted  to  be  served  never  appeared  in 
the  action.  Judgment  was  finally  rendered  in  favor  of  the  son, 
who  directed  the  moneys  payable  under  the  certificates  to  be 
paid  to  the  representatives  of  Mr.  Ehrman's  estate,  which  was 
accordingly  done. 

In  the  course  of  its  opinion  the  court  stated:  "  While  per- 
haps it  woidd  be  difficult  to  describe  all  the  superficial  features 
which  might  be  possessed  by  diiBferent  actions  and  proceedings 
in  rem  and  quasi  in  rem,  it  seems  perfectly  obvious  that  the 
action  which  we  have  described  did  not  have  any  of  the 
substantial  and  indispensable  characteristics  of  such  an  action 
as  they  have  been  defined  again  and  again.  An  action  or  pro- 
ceeding in  rem  has  for  its  subject  specific  property  which  is 
within  the  jurisdiction  and  control  of  the  court  to  which 
application  for  reUef  is  made.  The  action  proceeds  against 
such  specific  property  and  its  object  is  to  have  the  court 
define  the  rights  therein  of  various  and  conflicting  claimants. 
Jurisdictional  control  of  the  property  affords  the  basis  for 
service  beyond  its  jurisdiction  upon  those  who  may  be  interested 
in  its  disposition.  The  result  of  such  an  action  is  a  judgment 
which  operates  upon  the  property  and  which  has  no  element  of 
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personal  claim  or  personal  liability.  There  is  no  authority 
so  far  as  we  are  aware  holding  that  an  action  of  interpleader 
is  one  in  rem,  but  exactly  the  opposite  view  has  been  enter- 
tained. {N.  Y.  Life  Ins.  Co.  v.  Dunlevy,  241  U-  S.  618,  621, 
522.)  A  mere  inspection  of  section  438  of  the  Code  seems  to 
make  it  so  plain  that  the  case  was  not  one  permitting  service 
by  publication  under  the  provisions  of  that  section  on  the 
ground  that  the  action  related  to  specific  personal  property, 
that  we  deem  it  imnecessary  to  discuss  the  proposition  at 
length.  It,  however,  seems  to  be  thought  and  argued  that  even 
though  it  should  be  determined  now  that  the  action  pending 
in  the  New  York  court  was  not  one  in  rem  which  permitted 
jurisdiction  of  a  non-resident  party  to  be  secured  by  service 
by  publication,  still  the  decision  of  that  court  that  it  was 
such  an  action  was  a  binding  adjudication  which  could  not 
be  escaped  by  the  Maryland  court.  This  of  course  is  not 
so  as  to  a  fact  necessary  to  confer  jurisdiction.  A  court  even 
of  general  powers  cannot  acquire  jurisdiction  merely  by 
asserting  it  or  determining  that  it  exists.  It  cannot  acquire 
jurisdiction  of  the  person  by  asserting  and  finding  his  residence 
within  the  State  when  the  imdisputed  facts  conclusively  show 
him  to  be  a  non-resident.  And  it  cannot  for  the  purpose  of 
acquiring  jurisdiction  of  a  non-resident  through  service  of  the 
summons  by  publication  assert  and  determine  that  the  cause 
of  action  before  it  is  of  a  character  which  permits  jurisdiction 
by  such  service  when  the  imdisputed  facts  show  conclusively 
that  it  is  not  such  an  one.  The  nature  of  the  action  in  such  a 
case  is  one  of  the  jurisdictional  facts  and  the  court  cannot 
determine  in  its  favor  the  existence  of  jurisdiction  when  there 
is  nothing  to  support  such  view.  {O^Donoghue  v.  Boies,  169 
N.  Y.  87,  97-99;  Rishy  v.  Phenix  Bank  of  N.  Y.,  83  N.  Y. 
318,  337;  Pennayer  v.  Neff,  95  U.  S.  714,  721;  Tfumpson  v. 
Whitman,  18  Wall.  457,  463,  469;  National  Exch.  Bank  of 
Tiffin  V.  Wiley,  195  U.  S.  257;  Haddock  v.  Haddock,  201 
U.  S.  562;  Reynolds  v.  Stockton,  140  U.  S.  254,  264,  266.)" 

As  already  observed  this  court  in  deciding  the  former 
appeal  in  this  case  relied  upon  the  case  of  Morgan  v.  Mntaal 
Benefit  Life  Ins.  Co.  (119  App.  Div.  645;  affd.,  189  N.  Y. 
447)  and  held  that  that  action  was  similar  in  principle  to 
this.    In  the  light  of  the  opinion  in  the  Hanna  case,  how- 


Digitized  by 


Google 


SCHOENHOLZ  V.  NeW  YORK  LiPE  INSURANCE  Co.  95 

App.  Biv.  91]  First  Department,  May,  1921. 

ever,  it  seems  clear  that  the  Morgan  Case  (mpra)  was  not 
applicable  to  the  facts  in  this  case,  inasmuch  as  in  that  case 
the  action  was  brought  for  the  purpose  of  impressing  a  lien 
upon  the  poUcy  for  the  amount  of  premimns  thereon,  in  order 
that  plaintiff,  as  the  actual  assignee  of  the  policy  of  insurance, 
might  be  reimbursed  to  the  extent  of  the  amount  of  money 
paid  to  keep  the  policy  alive.  In  that  case  the  policy  was 
assigned  by  the  insured  as  well  as  by  the  wife,  who  was  the 
beneficiary  therein  named,  so  that  title  to  the  policy  as  such 
was  firmly  established  in  plaintiff.  In  the  instant  case  there 
is  an  agreement  to  assign  by  the  insured  only,  and  although 
the  plaintiff  alleges  that  she  paid  the  premiums  after  her 
marriage  until  the  death  of  her  husband,  the  action  was  not 
brought  to  recover  the  premiums  paid  upon  the  policy  therefor, 
but  for  the  recovery  of  the  entire  amount  of  the  policy.  Under 
these  circumstances  it  seems  to  us  that  the  facts  in  the  instant 
case  do  not  differ  in  principle  from  those  appearing  in  the 
Hanna  Case  (supra). 

It,  therefore,  follows  that  the  judgment  appealed  from  must 
be  reversed  upon  the  ground  that  the  court  never  acquired 
jurisdiction  over  the  defendant  Schoenholz. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Clarke,  P.  J.,  and  Dowling,  J.,  concur;  Laughlin  and 
Merrell,  JJ.,  dissent. 

Clarke,  P.  J.  (concurring): 

In  Hanna  v.  Stedman  (230  N.  Y.  326)  the  fraternal  bene-  ^ 
ficiaiy  association  had  by  special  assessment  collected  and 
had  in  its  possession  the  moneys  required  to  be  paid  on  its 
certificate.  The  Supreme  Court  of  this  State  had  expressly 
determined  that  it  had  jurisdiction  of  the  non-resident  claimants 
by  service  by  publication  and  rendered  judgment.  In  an 
action  in  Maryland  the  courts  of  that  State  held  that  the  New 
York  court  had  not  obtained  jurisdiction,  and  gave  judgment 
for  the  Maryland  claimants.  Many  years  afterward  —  the 
association  having  paid  the  New  York  judgment  —  an  action 
was  brought  here  on  the  Maryland  judgment,  and  the  Court 
of  Appeals  decided  as  stated  by  Mr.  Justice  Greenbaum. 
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It  seems  to  me  that  there  were  presented  facts  estabhshing 
an  action  in  rem  far  more  persuasive  than  anjrthing  presented 
in  the  case  at  bar.  Ordinarily  we  would  be  boimd  by  our 
former  decision.  But  it  is  our  duty  to  follow  as  well  as  we 
can  the  law  as  laid  down  by  the  Court  of  Appeals,  and  in 
view  of  the  emphatic  rejection  of  the  in  rem  theory  in  the 
Hanna  case,  I  feel  boimd  to  accept  its  latest  views  and  concur 
in  the  reversal  of  this  judgment. 

DowLiNG  and  Greenbaum,  JJ,,  concur. 

liAUGHLiN,  J.  (dissenting): 

This  is  a  suit  in  equity  by  the  widow  of  Harry  Schoenholz 
to  have  it  declared  that  she  is  the  equitable  owner  of  a  poUcy 
of  insurance  issued  by  the  defendant  bn  the  life  of  her  husband 
payable,  in  the  event  of  his  death  before  a  date  specified,  to 
his  sister,  the  defendant  Sarah  Schoenholz,  who  was  designated 
the  beneficiary,  and  to  have  the  designation  of  the  beneficiary 
named  therein  canceled  and  declared  null  and  void,  and  to 
have  it  adjudged  that  the  insurance  company  pay  the  pro- 
ceeds of  the  policy  to  the  plaintiff.  The  pohcy  gave  the 
decedent  the  right  to  change  the  beneficiary  without  her 
consent  and  to  assign  the  poUcy,  and  contained  provisions 
regulating  a  change  of  beneficiary  and  an  assignment  of  the 
policy;  but  did  not  provide  that  compUance  therewith  should 
be  a  condition  precedent  to  the  vaUdity  of  a  change  of  bene- 
ficiary or  of  an  assignment  of  the  policy  or  that  a  change  of 
beneficiary  or  an  assignment  without  compliance  therewith 
should  be  void.  The  insured  died  on  the  24th  of  March, 
1918,  without  having  changed  the  beneficiary  or  having  made 
a  written  assignment  of  the  policy  in  the  manner  prescribed 
therein.  The  beneficiary  designated  in  the  policy  was  a 
resident  of  Austria  and  has  been  served  by  publication  in  the 
manner  provided  for  such  service  by  the  Code  of  Civil  Pro- 
cedure, but  she  failed  to  appear.  (See  Code  Civ.  Proc.  §  438 
€t  seq.;  Id.  §  440,  as  amd.  by  Laws  of  1918,  chap.  309.)  On  a 
former  trial  of  the  issues  the  complaint  was  dismissed  on  the 
theory  that  this  is  not  an  action  in  rem  and  that  the  court  did 
not  acquire  jurisdiction  over  the  beneficiary.  We  held  that  it 
is  an  action  in  rem  for  an  adjudication  with  respect  to  the 
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ownership  of  the  policy  which  was  within  the  jurisdiction  of  the 
court,  and  that  the  court  acquired  jurisdiction  for  that  purpose 
over  the  beneficiary  by  service  by  publication,  and  that  there 
was  an  equitable  assignment  and  deUvery  of  the  policy  to 
the  plaintiff  by  the  insured  for  a  good  and  valuable  con- 
sideration, namely,  her  agreement  to  marry  him,  and  to  pay 
the  premiums,  which  she  did,  and  the  judgment  was  reversed 
and  a  new  trial  granted.  {Sckoenhoh  v.  New  York  Life  Ins. 
Co.,  192  App.  Div.  563.)  The  evidence  on  the  new  trial  is 
substantially  the  same  as  on  the  former  trial;  and  the  points 
now  presented  by  the  appellant  are  substantially  the  same  as 
those  presented  on  the  former  appeal,  namely,  that  the  court 
did  not  acquire  jurisdiction  over  the  beneficiary  and  that 
the  assignment  of  the  poUcy  was  invalid  in  that  it  was  not 
made  as  therein  provided.  It  is  now  proposed  to  overrule 
our  former  decision  on  the  theory  that  it,  in  effect,  has  been 
overruled  by  Hanna  v.  Stedman  (230  N.  Y.  326).  I  am 
unable  to  agree  with  that  view.  In  Hanna  v.  Stedman  (supra) 
it  was  held  that  an  action  of  interpleader  brought  by  a  bene- 
ficiary association,  which  had  issued  beneficiary  certificates 
to  a  member  payable  on  his  death  to  a  designated  beneficiary 
who  predeceased  him,  against  conflicting  claimants  imder  the 
certificates,  and  to  be  reUeved  from  liabihty  by  payment  of 
the  amoimt  payable  by  it  under  the  certificates  as  might  be 
directed  by  the  court,  and  to  require  the  claimants  to  litigate 
between  themselves  their  respective  rights  thereto,  was  not 
an  action  in  rem  or  one  affecting  specific  personal  property 
within  the  provisions  of  subdivision  5  of  section  438  of  the 
Code  of  Civil  Procedure,  authorizing  service  on  a  non-resident 
defendant  by  publication.  In  that  case  the  amoimt  payable 
under  the  certificates  had  been  collected  from  the  members 
of  the  association,  but  had  not  been  separately  set  apart  or 
appropriated  to  the  payment  of  the  certificates;  and  the  court 
held  that  the  liabihty  of  the  association  was  a  mere  personal 
liability  to  whoever  might  be  entitled  to  collect  of  it  the 
money,  and  that  no  right  or  title  to  or  hen  upon  specific 
personal  property  was  involved  in  the  action  of  interpleader. 
The  controlling  principle  enunciated  by  that  decision  is  that 
to  constitute  an  action  one  in  rem  there  must  be  a  prayer  for 
App.  Div.—  Vol.  CXCVII.        7 
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the  determination  of  rights  ^ith  respect  to  speciBxj  property 
within  the  jurisdiction  of  the  court  and  the  judgment  therein 
must  operate  upon  the  property,  and  that  an  action  of  inter- 
pleader is  not  such  an  action,  for  the  reason  that  the  plaintiff 
therein  makes  no  claim  to  the  property  or  fund.  Our  decision 
on  this  point  on  the  former  appeal  was  predicated  principally 
upon  the  decision  in  Morgan  v.  Mutual  Benefit  Life  Ins.  Co. 
(189  N,  Y,  447),  which  the  court  in  Hanna  v.  Stedman  (supra) 
neither  overruled  nor  deemed  sufficiently  in  point  to  require 
that  it  be  distinguished  or  even  considered,  I  am  of  opinion 
that  this  case  cannot  be  distinguished  on  principle  from 
Morgan  v.  Mutual  Benefit  Life  Ins.  Co.  (supra).  There,  as 
here,  the  action  was  brought  against  the  insm'ance  company 
and  the  beneficiaries  imder  an  insm'ance  policy  present  and 
payable  here;  and  the  facts  there  differed  from  those  here 
presented  only  in  that  there  the  plaintiff  claimed  only  a  part 
interest  in  the  policy  by  way  of  an  equitable  hen  upon  it  and 
upon  the  proceeds  thereof,  while  here  the  plaintiff  claims  and 
has  showii  an  equitable  assignment  of  the  entire  policy  and  the 
right  to  the  whole  amount  payable  thereimder.  The  bene- 
ficiaries in  that  case,  as  here,  were  non-residents  of  the  State, 
and  it  was  there  held  that  the  policy  to  which  the  action 
related  constituted  specific  personal  property  within  the  State 
within  the  purview  of  subdivision  5  of  section  438  of  the  Code 
of  Civil  Procedm'e,  authorizing  service  by  pubUcation,  and  that 
jurisdiction  over  the  beneficiaries  was  obtained  by  such  service. 
Said  subdivision  5  of  section  438  expressly  authorizes  such 
service  where  the  action  affects  the  title  to  specific  personal 
property  as  well  as  where  it  relates  to  an  interest  therein  or 
lien  thereon.  The  defendant  is  a  domestic  corporation,  and 
the  policy  was  expressly  made  payable  in  this  State,  where  it 
was  issued  and  assigned  to  the  plaintiff  and  where  she  and 
her  husband  resided  and  where  it  was  in  her  possession  when 
the  action  was  conmienced  and  when  it  was  tried.  The 
action  was  brought  for  a  judgment  affecting  the  ownership 
of  the  policy  by  divesting  the  beneficiary  of  any  interest 
therein  and  vesting  the  title  and  ownership  thereof  in  the 
plaintiff  who  holds  it,  and  requiring  payment  thereof  by  the 
insurance  company  to  her.  This,  therefore,  is  plainly  as 
between  the  plaintiff  and  the  beneficiary,  an  acticm  in  rem 
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and  one   affecting  the  right  and  title  to  specific  personal 
property.     {Morgan  v.  Mutual  Benefit  LAfe  Ins,  Co.,  supra; 
Holmes  v.  Campy  219  N.  Y.  359.) 
I,  therefore,  vote  for  affirmance.  .  .^ 

Merrbll,  J.,  concurs. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


Max  Maas  and  Others,  as  Executors,  etc.,  of  Sarah  D. 
Maas,  Deceased,  Appellants  v.  Moses  L.  Malevinsky, 
Respondent. 

First  Department,  May  27,  1921. 

neadincrs  —  answer  —  motion  to  strike  out  and  to  make  definite 
and  certain  —  denial  of  aUegations  except  as  specifically  admitted 
—  defenses  containing  denials  —  biUs  and  notes  —  right  to  sue 
on  original  loan. 

In  an  action  to  recover  a  loan  the  plaintiff  is  entitled  to  have  the  defendant's 
answer  made  definite  and  certain  where  it  denies  *'eaoh  and  every 
allegation  set  forth  and  contained*'  in  certain  numbered  paragraphs  of 
the  complaint,  "  except  as  hereinafter  specifically  admitted,"  for  although 
there  are  apparently  explicit  denials,  a  loophole  is  left  open  in  qualifying 
them  with  the  exception  as  to  alleged  specific  admissions,  which  are 
difiicult  of  ascertainment. 
The  separate  defenses,  in  each  of  which  there  is  a  reaflBrmation  of  prior 
afiegations  of  the  answer  containing  denials,  are  improper  since  plaintiffs 
would  not  be  in  a  position  to  contest  the  sufficiency  of  any  of  the  defenses 
upon  motion. 
A  lender  of  money  may  sue  upon  the  original  loan  or  upon  the  note  if  one 
is  given,  and,  hence,  defendant's  second  defense,  which  seems  to  be  predi- 
cated upon  the  idea  that  if  plaintiffs  have  any  cause  of  action  whatsoever 
it  is  upon  a  promissory  note,  is  insufficient. 

Appeal  by  the  plaintiffs,  Max  Maas  and  others,  from  so 
much  of  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  9th  day  of  December,  1920,  as 
resettled  by  an  order  entered  in  said  clerk's  office  on  the  2d 
day  of  March,  1921,  as  denies  plaintiffs'  motion  to  strike  out 
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and  to  make  definite  and   certain  various    allegations    and 
matters  set  forth  and  recited  in  defendant's  amended  answer. 

Leon  Lauterstein  of  counsel  [Samuel  A.  Adameon  with  him 
on  the  brief;  Wise  &  Seligaberg,  attorneys],  for  the  appellants. 

M.  L.  Malevineky  of  coimsel  [O^Brien,  Mdlevinsky  &  DriscoU, 
attorneys],  for  the  respondent. 

Greenbaum,  J.: 

The  complaint  alleges  in  plain  and  concise  words  the  making 
of  a  loan  to  defendant  of  $9,000  by  plaintiffs'  testatrix,  the 
defendant's  mother-in-law,  at  his  request  between  and  during 
the  years  1906  to  1909;  a  promise  by  defendant  to  repay; 
payment  of  $1,500  during  the  lifetime  of  the  testatrix  on 
account;  defendant's  promise  after  her  death  to  the  plaintiffs, 
executors,  to  pay  the  balance  of  $7,500  on  or  before  May  1, 
1920,  and  defendant's  failure  to  pay  any  part  of  said  balance 
excepting  the  sum  of  $2,500. 

Simple  as  is  this  complaint,  the  ajoswer  contains  denials 
that  are  evasive  in  character  and  defenses  couched  in  language 
which  lacks  clarity  of  meaning  and  gives  a  semblance  of 
defenses,  which  upon  close  examination  tend  to  lead  to  con- 
fusion and  xmcertainty  as  to  what  some  of  them  really  are. 
In  the  2d  paragraph  of  the  answer  the  defendant  denies  "  each 
and  every  allegation  set  forth  and  contained  in  paragraphs 
3,  4,  5,  6,  7  and  8  of  the  complaint,  except  as  hereinafter 
epecificaUy  admitted,^'     (Italics  ours.) 

Although  there  are  apparently  explicit  denials  a  loophole 
is  left  open  in  qualifying  them  with  the  exception  as  to  alleged 
specific  admissions,  which  are  difficult  of  ascertainment.  The 
only  direct  admission  appears  in  the  "  third  "  paragraph  of 
the  answer  in  which  it  is  alleged  that  the  ''  plaintiffs'  testatrix 
loaned  defendant  the  sum  of  $9,000  "  prior  to  the  year  1910, 
coupled,  however,  with  a  reference  to  a  denial  of  indebtedness 
because  of  the  acceptance  by  the  testatrix  of  certain  promissory 
notes  of  defendant,  the  details  of  which  are  not  disclosed.  In 
the  "  fourth  "  paragraph  there  is  a  jumble  of  statements 
concerning  promissory  notes,  which  tend  further  to  confuse 
the  issues. 

The  answer  also  contains  three  so-called  separate  defenses 
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in  each  of  which  there  is  a  reaffirmation  of  each  of  the 
criticised  allegations  in  paragraphs  2,  3  and  4  of  the  answer. 
With  such  denials  left  in  the  answer,  plaintiffs  would  not  be 
in  a  position  to  contest  the  suflBiciency  of  any  of  these  defenses 
upon  motion. 

The  first  defense  apparently  seems  to  be  based  upon  the 
theory  that  when  the  defendant  executed  his  notes  it  was 
understood  between  him  and  his  mother-in-law  that  he  need 
not  pay  the  note  or  notes  when  due,  but  at  his  "  convenience 
and  choice ''  and  that  he  does  not  find  it  convenient  at  present 
to  pay.  The  second  defense  seems  to  be  predicated  upon  the 
idea  that  if  plaintiffs  have  any  cause  of  action  whatsoever 
"  it  is  upon  a  promissory  note  and  not  upon  an  open  loan." 

It  seems  to  be  well  settled  that  a  lender  may  sue  upon  the 
original  loan  or  upon  the  note  if  one  is  given.  {Jogger  Iron 
Co.  V.  Walker^  76  N.  Y.  521,  524;  Sf.  Albans  Beef  Co.  v. 
Aldridge,  112  App.  Div.  803,  806.) 

The  third  defense  is  based  upon  the  plea  of  usury.  If 
defendant  has  any  genuine  defenses  to  the  plaintiffs'  claim 
there  is  no  reason  why  he  should  not  be  obliged  to  state  them 
in  ordinary  and  concise  language  without  repetition,  as  required 
by  section  500  of  the  Code  of  Civil  Procediu-e,  and  why  he 
should  not  aver  his.  denials  in  such  clear  and  xmequivocal 
language  that  "  he  who  runs  miay  read." 

The  order  is  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted,  with  ten  dollars  costs,  with 
leave  to  the  defendant  to  serve  an  amended  answer  upon  the 
payment  of  taxable  costs  and  disbm'sements  to  date. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Order  so  far  as  appealed  from  reversed,  with  ten  dollars 
costs  and  disbiursements,  and  motion  granted,  with  ten  dollars 
costs,  with  leave  to  defendant  to  serve  amended  answer  on 
payment  of  taxable  costs  and  disbiu-sements  to  date. 
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Rotary  Shirt  Co.,  Inc.,  Respondent,  v.  Samuel  Meltzer, 

Appellant. 

First  Department,  May  27,  1921. 

Sales  —  action  to  recover  purchase  price  of  goods  delivered  —  defense 
that  goods  were  rejected  as  not  in  accordance  with  sample  — 
question  for  Jury  whether  goods  accepted  or  rejected  within 
reasonable  time. 

In  an  action  to  recover  the  purchase  price  of  silk  which  the  plaintiff  sold 
and  delivered  to  the  defendant,  in  which  the  defense  interposed  was 
that  the  goods  were  rejected  because  they  were  not  according  to  sample, 
evidence  examined  and  held,  that  it  was  error  for  the  court  to  direct  a 
verdict  in  favor  of  the  plaintiff;  the  case  should  have  been  submitted  to 
the  jury  to  determine  whether  the  defendant  accepted  the  goods  or 
whether  he  rejected  them  within  a  reasonable  time. 

Appeal  by  the  defendant,  Samuel  Meltzer,  from  a  judgment 
of  the  Supreme  Court  m  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  comity  of  New  York  on  the  5th  day 
of  November,  1920,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial 
Term. 

Maurice  J.  Katz  of  counsel  [Katz  &  Levy,  attorneys],  for  the 
appellant. 

Louis  H,  Levin  of  counsel  [Steivberg  cfe  Levin,  attorneys], 
for  the  respondent. 

Greenbaum,  J.: 

The  action  was  brought  to  recover  the  purchase  price  of 
twenty-seven  pieces  of  silk  goods,  pursuant  to  an  oral  contract 
made  sometime  in  January,  1920.  It  is  undisputed  that  the 
goods  were  duly  delivered  by  the  plaintiff  to  the  defendant; 
that  they  were  not  accepted  by  the  defendant  upon  the 
alleged  ground  that  they  were  not  in  accordance  with  the 
samples  upon  which  the  sale  was  made;  that  it  was  thereupon 
agreed  between  the  parties  that  the  defendant  retain  six  of 
the  pieces  which  were  satisfactory  to  him  and  that  in  lieu  of 
the  rejected  twenty-one  pieces  he  would  accept  twenty-one 
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pieces  of  "  first  quality "  silk  corresponding  to  a  sample, 
which  differed  from  the  goods  originally  pm-chased,  and  for 
which  he  would  pay  an  increased  price)  to  wit,  three  dollars 
per  yard  instead  of  two  dollars  and  seventy-five  cents.  This 
superseding  contract  was  entered  into  in  the  latter  part  of 
January.  Subsequently  the  plaintiff  deUvered  twenty-one 
pieces  of  silk.  The  parties  differ  as  to  the  date  of  delivery. 
Defendant  positively  states  that  they  were  delivered  on 
March  tenth  or  eleventh.  The  invoice  or  bill  for  this  ship- 
ment is  dated  March  eleventh. 

On  the  other  hand,  the  defendant  signed  a  receipt  for  the 
goods  dated  February  twentieth.  The  plaintiff's  president,  a 
Mr.  Liberman,  however,  admitted  that  it  was  the  practice 
in  his  business  to  make  out  receipts  some  days  in  advance 
of  the  actual  delivery  and  that  he  did  not  know  when  they 
were  in  fact  delivered. 

Defendant  testified  that  on  March  fifteenth  he  telephoned 
to  Mr.  Liberman  and  informed  him  that  he  had  examined  the 
goods  and  found  that  they  were  not  "  first  quahty  "  as  agreed 
upon,  but  "  seconds ''  and  contained  many  misweaves  and 
that  he  could  not  use  them  and  that  Liberman  thereupon 
said:  "  '  What  do  you  intend  to  do  with  those  goods  if  they 
are  seconds? '  I  said,  '  You  know  well  enough  I  cannot  use 
them;  I  am  going  to  send  them  back,'  "  and  that  thereupon 
Liberman  stated:    "  I  will  come  down  to  see  you." 

Liberman  denied  that  any  such  conversation  took  place. 

On  April  eighth  defendant  wrote  to  plaintiff  to  have  a 
"  representative  call  to  see  our  Mr.  Meltzer  in  reference  to 
the  silks  we  bought  from  you,"  to  which  the  plaintiff  replied 
under  date  of  April  tenth:  "Would  kindly  ask  you  to  let 
IS  know  by  mail  for  what  reason  you  desire  to  see  our  repre- 
sentative. We  tried  to  get  you  on  the  wire  yesterday,  but 
you  were  not  in.  We  left  word  for  you  to  call  us  and  have  not 
heard  from  you  yet."  To  this  letter  defendant  wrote  a  reply 
under  date  of  April  twelfth:  "  We  are  in  receipt  of  your  letter 
of  April  tenth  and  cannot  understand  why  it  is  so  hard  for 
your  representative  to  come  to  see  us  without  knowing  the 
reason  why.  We  wish  to  see  him  in  reference  to  the  goods  we 
bought  from  you,  and  when  he  comes  we  will  give  him  all  th€ 
explanations." 
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It  is  contended  in  behalf  of  the  plaintiff  that  the  foregoing 
communications  of  the  defendant  making  no  mention  of  the 
fact  that  the  goods  were  not  in  accordance  with  the  sample^ 
conclusively  established  that  no  conversation  over  the  telephone 
such  as  testified  to  by  the  defendant  ever  took  place. 

It  is,  however,  adnwtted  that  on  the  fourteenth  or  fifteenth 
of  April    Liberman  called   at  defendant's  place  of  business 
and  had  a  conversation  with  the  latter.    Plaintiflf's  version 
of  that  interview  is  as  follows:    "  I  said  to  Mr.  Meltzer,  I 
.  says:  '  What  did  you  want  to  see  me  about?    You  wrote  two 
letters  to  me  that  you  want  to  see  me.'    He  also  called  me 
up  that  he  wants  to  see  me.    So  when  I  got  there,  I  said: 
'  What  do  you  wish  to  see  me  about? '    He  said:    '  I  will  tell 
you,  Liberman,  I  am  stuck  with  the  goods  that  I  bought  from 
you.'    He  says:    '  We  make  overalls  and  working  shirts  only, 
we  have  never  made  silk  shirts  since  we  are  in  business,'  or, 
'  we  haven't  made  any,'  or  something  like  that,  and  he  said, 
'  and  we  don't  know  how  to  make  silk  shirts,'  and  to  prove 
to  me  that  he  don't  know  how  to  make  them,  he  had  a  few 
pieces  which  he  has  bought  from  us,  goods  of  a  different 
character;  these  were  32  inches  in  question  and  the  ones  he 
had  from  us  was  40  inch  goods,  he  had  it  made  up  and  they 
were  made  up  terrible.    He  said:    '  Not  only  will  I  lose  my 
money  on  the  goods,  but,'  he  said,  '  it  will  also  cost  me  the 
making  and  expense.'    He  says:    '  Can  you  help  me  out  and 
have  those  silks  to  be  made  up  into  shirts  and  make  the 
shirts  for  me? '     I  looked  at  his  make  and  saw  that  he  don't 
know  how  to  make  the  silk  shirts.    I  said:   '  I  should  be  very 
glad  to  do  that,  Mr.  Meltzer,'  I  says,  '  and  furthermore,  I 
don't  want  any  profit  on  the  making  of  the  shirt.'    I  says, 
'Whatever  the  extra  cost  for  pattern,  making,  buttons  and 
trinmiings  which  I  believe  will  amoimt  to  between  eleven  or 
twelve  dollars  a  dozen,'  I  says,  '  that  is  all  I  will  charge  you 
for  it  and  I  will  send  the  shirts  back  to  you  as  soon  as  I  get  a 
chance  to  make  them  for  you.'  " 

Defendant's  version  of  the  conversation  is  that  he  com- 
plained that  the  goods  "  nm  misweaved; "  that  he  showed  the 
goods  to  Liberman  who  said:  " '  That  is  the  way  they  got  to 
run.'  I  said,  '  Well,  they  may  run  that  way  while  you 
buy  goods,  but  when  I  bought  them,  I  bought  them  as  firsts 
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and  my  cutter  claims  that  he  cannot  cut  them  that  the  shirt 
should  be  perfect,  because  sometimes  the  pattern  is  put  on 
where  the  misweaving  or  hole  is  and  it  will  be  not  perfect 
shirts;  ^ "  that  thereupon  Liberman  said  "  *  Tell  your  cutter  that 
he  don^t  know  your  business;  he  don^t  know  how  to  cut 
them/  I  said,  'Do  you  know  how  to  cut  them  better?' 
He  said,  *  Certainly,  we  are  making  these  goods  and  we  never 
have  any  seconds;  may  be  one  shirt  out  of  a  himdred  comes 
out  a  second,  you  can  avoid  those  misweaves  and  those  mis- 
threads  by  cutting  it.'  I  said:  ^  If  you  are  a  wonder,  do  it 
for  me  and  give  me  perfect  shirts.'  He  says,  '  Certainly,  I 
will  do  it  for  you  with  pleasure.'  He  says: '  I  will  make  them 
up  for  you;  I  am  going  to  give  you  shirts  that  will  be  perfect.' 
I  said,  '  If  that  is  the  case,  I  will  give  you  the  goods  to  make 
them  up  for  me,  but  /  vyill  not  keep  the  goods  unless  you  give 
rne  shirts  that  shall  come  out  perfect.'  [Italics  ours.]  He  says: 
*  All  right,  I  will  let  you  know  when  you  can  send  over  the 
goods  and  I  will  make  up  shirts  for  you.' " 

On  April  fourteenth  defendant  wrote  a  letter  to  the  plain- 
tiff confirming  the  conversation  as  to  manufacturing  the 
shirts  for  him.  Plaintiff  replied  to  this  letter  under  date  of 
April  sixteenth  also  confirming  the  arrangement,  but  adding: 
"  We  will  notify  you  within  due  time  when  we  will  be  in  a 
position  to  make  these  for  you,  and  at  that  time  you  may 
send  in  the  goods,  but  at  present  we  are  quite  busy,  and  we 
will  not  be  in  a  position  to  imdertake  to  make  them  for 
you,  however,  we  may  suggest  to  you  to  get  in  touch 
with  the  Shirtcraft  Co.,  718  Broadway,  city,  who  we  believe 
are  in  a  better  position  to  make  them  for  you,  and  they  prob- 
ably will  make  them  for  a  Httle  less  than  we  can.  We  recom- 
mend them  very  highly  to  you  as  reliable  and  honest  good 
shirtmakers." 

On  April  nineteenth  defendant  wrote  to  plaintiff:  "  When 
you  were  up  in  our  place,  you  faithfully  promised  to  make 
up  for  us  shirts  from  the  silk  we  bought  from  you.  We  also 
explained  to  you  that  we  have  no  use  for  this  material  other- 
wise. We  would  like  to  send  these  goods  over  to  you,  and, 
therefore,  would  like  to  get  an  acknowledgment  that  we 
should  ship  these  goods  to  you,"  to  which  plaintiff  answered 
under  date  of  April  twenty-second: 
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"  My  Dear  Mr.  Meltzer: 

"  I  have  received  your  letter  of  April  19th,  and  I  again  repeat 
that  I  will  be  only  too  glad  to  make  those  shirts  for  you,  of  the 
materials  you  mentioned  to  me,  but  at  the  present  time  we 
are  cutting  36  inch  and  40  inch  goods,  and  as  soon  as  we  will 
make  a  32  inch  cut  I  shall  let  you  know,  and  at  that  time  ^ 
make  up  the  shirts  for  you  as  stated  in  our  previous  letter. 
With  kind  r^ards,  I  am, 

"  Yours  very  truly, 

"  MEYER  LIBERMAN/' 

It  thus  appears  that  although  the  parties  differ  as  to  what 
was  said  respecting  the  reason  why  the  goods  were  to  be 
returned  to  plaintiff  to  be  manufactured  into  perfect  shirts, 
as  matter  of  fact,  it  was  agreed  between  them  that  the  plaintiff 
would  manufacture  the  shirts  and  would  notify  the  defendant 
when  it  would  be  prepared  to  receive  the  goods. 

Defendant  further  testified  that  in  addition  to  writing,  he 
also  telephoned  to  Liberman  about  sending  the  goods,  but 
that  he  heard  nothing  about  the  matter  imtil  the  twenty- 
seventh  day  of  May  when  a  representative  of  plaintiff  came  to 
his  office  and  asked  him  for  a  check  for  the  goods;  that  he 
told  him  that  he  would  not  pay  for  the  goods  until  the  shirts 
were  made  up  as  agreed,  and  that  he  then  showed  this  repre- 
sentative misweaves  in  the  goods  and  that  he  thereupon 
returned  the  goods  to  the  plaintiff. 

Defendant  produced  a  witness  by  the  name  of  Montgomery, 
who  was  an  examiner  of  dry  goods  with  an  experience  of  forty 
years,  and  who  was  called  to  testify  as  to.  the  quality  and 
grade  of  the  silk  in  dispute.  This  witness  was  not  permitted 
to  testify  upon  the  ground  that  the  evidence  established  that 
there  had  been  an  acceptance  of  the  goods  by  the  defendant. 
Defendant  duly  excepted  to  the  court's  ruling.  Thereafter 
the  court  directed  the  jury  to  find  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $6,006.20. 

It  seems  to  us  that  the  testimony  in  the  case  clearly  indicates 
marked  differences  between  the  parties  as  to  whether  the 
defendant  had  accepted  the  goods  or  whether  they  had  been 
rejected  within  a  reasonable  time  and  that  the  case  should 
have  been  submitted  to  the  jury  to  determine:    (1)  As  to 
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when  the  twenty-one  pieces  of  silk  were  delivered  to  defendant. 
(2)  Whether  the  defendant  notified  the  plaintiff  within  four 
or  five  days  after  the  goods  were  delivered  that  they  were 
not  in  accordance  with  sample.  (3)  As  to  what  the  conversa- 
tion between  the  parties,  admittedly  held  on  April  fourteenth, 
was  and  whether  the  admitted  agreement  on  the  part  of  the 
plaintiff  to  manufacture  shirts  for  the  defendant  from  the 
goods  in  question  was  based  upon  defendant's  claim  that  the 
goods  were  not  in  accordance  with  sample  or  whether  it  was 
entered  into  because  of  defendant's  claim  that  he  was  not 
famihar  with  the  manufacture  of  silk  shirts.  (4)  Whether  or 
not  the  goods  delivered  were  in  accordance  with  the  sample 
agreed  upon.  (5)  Whether  the  defendant  was  justified  in 
returning  the  goods  when  he  did  and  whether  the  defendant's 
rejection  of  the  silk  was  made  within  a  reasonable  time. 

In  our  opinion  the  learned  trial  court  erred  in  excluding  the 
testimony  of  Montgomery  and  in  directing  a  verdict.  The 
judgment  and  order  appealed  from  are  reversed,  with  costs 
to  appellant  to  abide  the  event,  and  a  new  trial  is  ordered. 

Clarke,  P.  J.,  Dowling,  Page  and  Merrell,  JJ.,  concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


Charles  Gray  Mandeville,  Respondent,  v.  The  College 
OF  THE  City  of  New  York,  Appellant. 

First  Department,  May  27,  1921. 

Municipal  corporations  —  civil  service  —  action  by  suspended 
employee  to  recover  wages  during  period  of  suspension  —  employee 
working  on  per  diem  basis  suspended  pending  determination 
of  criminal  charges  not  entitled  to  pay  during  suspension  — 
Greater  New  York  Charter,  §  1669-a,  not  applicable. 

A  stationary  engineer  employed  by  the  city  of  New  York  on  a  per  diem 
basis,  is  not  entitled  to  reoover  his  wages  during  the  period  of  his  sus- 
pension without  pay  pending  the  outcome  of  criminal  charges  preferred 
against  him  on  which  he  was  tried  and  acquitted  and  thereafter  restored 
to  duty. 

Under  section  1569-a  of  the  Greater  New  York  charter,  which  grants  jwwer 
to  suspend  an  employee  without  pay  ''  pending  the  hearing  and  determi- 
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nation  of  charges  against  him  or  the  making  of  any  explanation,  as  the 
case  may  be,"  the  "  charges  "  referred  to  are  those  which  are  to  be  heard 
and  determined  under  the  rules  of  the  department  in  which  the  person 
is  employed  and  not  criminal  charges  pending  in  court,  and,  hence,  the 
provision  of  said  section  that  a  suspended  employee  shall  be  entitled  to 
full  compensation  ftom  the  date  of  suspension  to  the  date  of  reinstatement, 
is  not  applicable. 

Appeal  by  the  defendant,  The  College  of  the  City  of  New 
York,  from  a  determination  of  the  Appellate  Term  of  the 
Supreme  Court,  First  Department,  entered  in  the  office  of 
the  clerk  of  said  Appellate  Term  on  or  about  the  10th  day 
of  February,  1921,  affirming  a  judgment  of  the  Municipal 
Court  of  the  City  of  New  York,  Borough  of  Manhattan, 
Seventh  District,  in  favor  of  the  plaintiflF. 

Elliot  S.  Benedict  of  coimsel  [John  F,  O^Brien  with  him  on 
the  brief;  John  P.  O^Brien,  Corporation  Counsel,  attorney], 
for  the  appellant. 

Dean  Nelson,  for  the  respondent. 

Greenbaxjm,  J.: 

Plaintiff,  an  honorably  discharged  veteran  of  the  Spanish 
War,  was  employed  as  a  stationary  engineer  at  the  College 
of  the  City  of  New  York.  He  had  originally  been  appointed 
in  1906  an  engineer  in  the  street  cleaning  department  after  a 
competitive  examination.  He  was  transferred  in  1908  to  the 
College  of  the  City  of  New  York.  On  the  13th  day  of  January, 
1920,  he  received  a  letter  from  the  defendant's  president  which 
reads  as  follows:  "  You  are  hereby  suspended  without  pay, 
pending  the  outcome  of  the  charges  preferred  against  you.'' 
The  charges  referred  to  were  not  disciplinary  proceedings  upon 
which  a  hearing  was  pending  before  the  college  authorities, 
but  w^re  criminal  charges  at  Special  Sessions  on  which  he 
was  tried  and  acquitted.  Upon  his  acquittal  he  was  restored 
to  duty  on  the  29th  of  March,  1920.  The  suspension  con- 
tinued for  a  period  of  seventy-five  days.  At  the  time  of  his 
suspension  the  plaintiff's  wages  were  at  the  rate  of  six  dollars 
per  day. 

It  appears  that  plaintiff  and  others,  rendering  similar 
services  for  the  college  were  paid  only  for  the  time  when  they 
worked.    The  defendant  sets  up  in  its  answer  as  a  partial 
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defense  the  receipt  of  certain  moneys  earned  by  plaintiflF  while 
under  suspension ;  another  partial  defense  that  during  plaintiff's 
suspension  the  defendant  paid  at  the  rate  of  six  dollars  per 
diem  to  other  stationary  engineers  for  the  performance  of  the 
duties  which  would  have  devolved  upon  the  plaintiff  under 
his  appointment,  and  as  a  complete  defense  that  by  the 
terms  of  his  employment  plaintiff  was  only  to  be  paid  for 
the  time  he  actually  worked. 

The  facts  are  not  in  dispute.  Plaintiff  contends  that  under 
section  1569-a  of  the  Greater  New  York  charter  he  was 
entitled  to  full  compensation  during  the  period  of  his  su^en- 
sion  in  view  of  the  dismissal  of  the  charges  against  him  at 
Special  Sessions.  The  Municipal  Court  justice  gave  judgment 
for  the  plaintiff  for  the  full  amount  claimed  less  the  sum  of 
forty-five  dollars  earned  by  him  in  outside  employment  during 
the  time  of  his  suspension.  The  Appellate  Term  affirmed 
the  judgment  of  the  court  below  without  opinion. 

Section  1569-a  of  the  Greater  New  York  charter  reads  as 
follows:  "  Except  as  otherwise  specially  provided  the  head  of 
a  city  department  or  any  other  officer,  board  or  body  of  the 
city,  or  of  a  borough  or  county  within  the  city,  vested  with  the 
power  of  appointment  and  emplo3rment,  in  addition  to  existing  ^ 
powers,  may,  in  his  discretion,  suspend,  for  not  more  than  one 
month  without  pay,  any  officer  or  employee  of  his  department, 
board,  body  or  office,  pending  the  hearing  and  determination 
of  charges  against  him  or  the  making  of  any  explanation,  as 
the  case  may  be.  If  the  person  so  suspended  be  removed,  he 
shall  not  be  entitled  to  salary  or  compensation  after  suspen- 
sion. If  he  be  not  so  removed,  he  shall  be  entitled  to  full  salary 
or  compensation  from  the  date  of  suspension  to  the  date  of 
reinstatement,  less  such  deduction  or  fine  as  may  be  imposed.'' 
(Laws  of  1901,  chap.  466,  §  1569-a,  as  added  by  Laws  of  1913, 
chap.  694.) 

There  can  be  no  doubt  that  this  section  applies  to  an 
employee  as  well  as  to  an  officer.  The  suspension  provided 
for  in  that  section  was  not  to  exceed  a  month  without  pay 
and  the  power  of  suspension  could  only  be  exercised  "  pending 
the  hearing  and  determination  of  charges  against  him  or  the 
making  of  any  explanation,  as  the  case  may  be,"  meaning 
"  charges"  to  be  heard  and  determined  under  the- rules t of 
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the  department  in  which  he  was  employed  and  not  to  criminal 
charges  pending  in  a  court. 

The  plaintiff  was  not  suspended  imder  section  1569-a  (supra) 
and  hence  the  provisions  of  that  section  are  not  available  to 
him.  Plaintifif  was  carried  on  the  permanent  payrolls  of  the 
College  of  the  City  of  New  York  and  was  r^arded  as  a  regular 
employee.  There  is  no  doubt  that  plaintifif  could  only  be 
removed  in  the  manner  provided  by  section  1543  of  the  Greater 
New  York  charter  and  section  22  of  the  Civil  Service  Law 
(as  amd.  by  Laws  of  1910,  chap.  264).*  The  fact,  however, 
is  that  he  was  a  per  diem  employee  and  that  he  was  not 
removed,  but  merely  suspended.  The  law  appUcable  to  this 
case  was  considered  in  SvMiffe  v.  City  of  New  York  (132  App. 
Div,  831)  and  in  the  authorities  therein  cited. 

In  the  SuUiffe  Case  (supra)  the  court  divided  the  public 
officials  and  employees  into  three  classes  and  formulated  the 
rules  recognized  by  the  courts  in  determining  when  they  are 
entitled  to  recover  their  salaries  or  moneys  in  cases  of 
reinstatement. 

The  court  stated,  referring  to  the  second  class,  which 
embraced  clerks  and  subordinates  of  a  grade  higher  than  those 
in  the  third  class:  "  To  these  positions  in  the  exercise  of 
public  policy  is  attached  the  principle  that  the  city  will  not 
be  obliged  to  pay  twice  for  the  same  service.*' 

As  to  the  third  class,  under  which  plaintifif  would  come, 
the  court  said:  "  Third.  That  there  i^  a  class  of  employees 
in  minor  positions  whose  pay  does  depend  upon  work  performed, 
and  who  cannot,  therefore,  recover  unless  for  services  actually 
rendered."  (Terhune  v.  Mayor,  etc.,  88  N,  Y.  247;  Higgins  v. 
Mayor,  etc.,  131  id.  128;  Cook  v.  Mayor,  9  Misc,  Rep.  338; 
afifd.,  150  N.  Y.  578.) 

The  principle  of  "  no  work,  no  pay  "  in  regard  to  per  diem 
employees  has  been  recognized  in  many  other  cases.  (Cook 
V.  Mayor,  supra;  Cottam  v.  City  of  New  York,  74  Misc. 
Rep.  67;  Dayk  v.  City  of  New  York,  132  N.  Y.  Supp.  774; 
O'Donnell  v.  City  of  New  Ycn-k,  128  App.  Div.  186;  Walsh  v. 
City  of  New  York,  143  id.  150.) 

The  determination  appealed  from  and  the  judgment  of  the 

•  Since  amd.  by  Laws  of  1920,  chap.  833.—  [Rep. 
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Municipal  Court  are  reversed,  with  costs  to  appellant  in  this 
court  and  in  the  Appellate  Term,  and  the  complaint  dismissed, 
with  costs.  , 

Clarke,  P.  J.,  Dowling,  Page  and  Merrell,  JJ.,  concur. 

Determination  and  judgment  i-eversed,  with  costs  to  appel- 
lant in  this  court  and  in  the  Appellate  Term,  and  the  complaint 
dismissed,  with  costs. 

! 


Albert  Haessig,  Appellant,  t;.  Durell  Gregory  and  Others, 

Respondents. 

First  Department,  May  27,  1921. 

Fraud  and  deceit  —  action  at  law  to  recover  damages  based  on 
fraudulent  representations  by  defendants  inducing  purchase  of 
corporate  stock  —  plaintiff  entitled  to  rescission  of  contract  — 
proof  of  damage  not  required  —  amount  paid  recoverable. 

In  an  action  at  law  to  recover  the  amount  paid  by  the  plaintiff  to  the  defend- 
ants for  certain  oil  stock,  on  the  ground  that  the  sale  was  induced 
by  the  false  and  fraudulent  representations  of  the  defendants  which  the 
plaintiff  relied  on  in  making  the  purchase  and  in  paying  money  therefor, 
in  which  the  plaintiff  alleged  that  upon  the  discovery  of  the  fraud  he 
demanded  the  return  to  him  of  the  money  paid  and  offered  to  return 
the  certificates  of  stock  and  to  repay  certain  sums  paid  to  him  as  pur- 
ported dividends,  and  that  the  defendants  refused  to  accept  the  return 
of  the  stock  and  failed  to  comply  with  plaintiff's  demand,  and  that  by 
reason  of  said  facts  the  plaintiff  was  "  damaged  "  in  the  sum  for  which 
judgment  was  demanded  which  was  the  amount  he  paid  for  the  stock, 
it  was  error  for  the  court  to  dismiss  the  complaint  on  the  ground  that  the 
plaintiff  failed  to  prove  the  difference  between  what  the  stock  Was  worth 
at  the  time  of  its  purchase  and  what  it  would  have  been  worth  if  the 
alleged  representations  had  been  true. 

The  fact  that  the  plaintiff  alleged  that  he  was  "  damaged  "  did  not  require 
him  to  prove  damages  as  a  consequence  of  the  alleged  fraud  or  deceit, 
for  the  whole  scheme  of  the  complaint  shows  that  it  was  brought  for  the 
purpose  of  recovering  as  damages  the  money  paid  by  the  plaintiff,  and 
under  the  circumstances  alleged  the  plaintiff  was  entitled  to  a  rescission 
of  the  contract  and  to  a  recovery  of  the  consideration  paid. 

Appeal  by  the  plaintiflf,  Albert  Haessig;  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  olerk  of  the  county  of  New  York  on  the  6th  day 
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of  April,  1921,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  at  the  close  of  the  plaintiflf's  case,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  29th  day  of  March, 
1921,  denying  plaintiflF's  motion  to  set  aside  the  dismissal  and 
to  go  to  the  jury  on  certain  questions  of  fact  upon  the  proofs 
submitted  at  the  trial. 

Benjamin  Jaffe  of  coimsel  [Mervyn  Wolff,  attorney],  for  the 
appellant. 

Philip  C.  Samuels  [Max  Lazarus  with  him  on  the  brief], 
for  the  respondents. 

Greenbaum,  J.: 

Plaintiflf  brought  this  action  on  the  law  side  of  the  court 
to  recover  the  sum  of  $7,125  paid  by  him  to  the  defendants  for 
certain  oil  stock  of  a  company  known  as  the  Interstate  Petro- 
leum Company,  in  reliance  upon  the  fraudulent  representations 
of  the  defendants.  These  representations  were  alleged  to  be 
that  the  defendants  were  financially  interested  in  the  said 
company  and  "  that  the  said  Interstate  Petroleum  Company 
owned,  free  and  clear  of  all  encumbrances,  hundreds  of  acres 
of  oil  and  gas  lands  in  the  State  of  Kentucky  and  elsewhere; 
that  at  least  a  dozen  wells  had  been  actually  drilled  in  the 
said  oil  and  gas  lands  owned  by  the  said  Interstate  Petroleum 
Company;  and  that  said  wells  were  actually  producing  oil  in 
large  quantities,  which  were  netting  the  corporation  large  simis 
of  money,  sufficient  to  warrant  the  corporation  in  giving  its 
stockholders  monthly  dividends  of  at  least  one  per  cent;  that 
the  said  oil  wells  were  in  fact  connected  with  pipe  lines,  and 
were  thus  rendered  extremely  valuable;  and  that  the  stock  of 
the  said'  Interstate  Petroleum  Company  was  valuable  stock 
and  was  listed  in  the  curb  market." 

The  complaint  further  alleged  the  falsity  in  their  entirety 
of  all  the  representations  above  set  forth;  that  defendants 
knew  them  to  be  false  when  made;  that  plaintiflf  reUed  upon 
such  representations  in  making  the  purchase  and  in  paying 
the  moneys  therefor;  that  upon  the  discovery  of  the  fraud  he 
demanded  the  return  to  him  of  the  sum  of  $7,125,  which  he 
had  paid  for  the  stock  and  duly  oflfered  to  return  the  certificates 
of  the  stock  to  the  defendants  and  to  repay  the  sum  which 
plaintiflf  had  received  as  purported  dividends  on  the  stock, 
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but  which  were  in  fact  not  divid^ids;  that  defendants  refused 
to  accept  a  return  of  the  certificates  and  so-called  dividends 
and  failed  to  comply  with  plaintiff's  demand  and  that  by  reason 
of  the  foregoing  facts  plaintiff  was  "  damaged  "  in  the  sum 
of  $7,125,  the  amount  paid  by  him  for  the  stock. 

Upon  the  trial  of  the  action  the  plaintiff  established  all 
of  the  allegations  of  his  complaint,  and  upon  the  close  of  his 
case  the  defendants  moved  for  a  dismissal  upon  the  ground 
that  the  plaintiff  failed  to  prove  the  "  difference  between  what 
the  stock  was'  worth  at  the  time  of  the  purchase  and  what 
it  would  have  been  worth  if  the  alleged  representation  were 
true."  The  court  thereupon  dismissed  the  complaint,  to 
which  due  exception  was  taken. 

The  respondents  rely  upon  the  proposition  that  because 
the  complaint  alleged  that  the  plaintiff  was  ^'  damaged  "  by 
reason  of  the  allegations  therein  in  the  smn  of  $7,125,  that 
necessarily  meant  imUquidated  damages,  and  that  the  plaintiff 
having  failed  to  prove  damages  as  a  consequence  of  the  alleged 
fraud  or  deceit,  there  can  be  no  recovery.  The  scheme  of  the 
complaint  clearly  shows  that  it  was  brought  for  the  purpose 
of  recovering  as  damages  the  moneys  paid  by  the  plaintiff, 
induced  by  the  fraudulent  representations  of  the  defendants. 
The  proofs  most  conclusively  estabUsh  that  the  fraudulent 
representations  were  of  such  a  character  that  the  stock  was 
practically  worthless  and  that  the  damages  suffered  by  the 
plaintiff  were  very  considerable.  Plaintiff,  therefore,  was 
entitled  to  a  rescission  of  the  contract. 

It  is  only  necessary  to  cite  Vail  v,  Reynolds  (118  N,  Y. 
297)  and  Heckscher  v.  Ederibom  (203  id.  210)  in  support  of 
the  rule  that  one  who  has  been  induced  by  fraudulent  repre- 
sentations to  purchase  property  "  may  rescind  the  contract 
absolutely  and  sue  in  an  action  at  law  to  recover  the  considera- 
tion parted  with  upon  the  fraudulent  contract," 

The  judgment  and  order  appealed  from  are  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Dowmng,  Page  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 

App.  Div.— Vol.  CXCVII,        8 
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Roy  J.  PoMEROY,  Respondent,  v.  New  York  Hippodrome 
Corporation,  Appellant. 

First  Department,  May  27,  1921. 

Patents  —  action  to  recover  royalties  —  agreement  made  before 
patent  issued  —  patent  denied  in  part  on  ground  of  conflict  with 
existing  patent  —  no  consideration  for  agreement  because  plaintiff 
had  no  power  to  grant  exclusive  license  —  defendant  not  liable 
where  no  use  made  of  device. 

In  an  action  to  recover  royalties  alleged  to  be  due  under  a  license  to  defend- 
ant for  the  exhibition  of  a  stage  device  of  which  the  plainti£F  claimed  to 
be  the  inventor  and  owner,  it  appeared  that  the  agreement  was  executed 
after  the  plaintiff  had  applied  for  letters  patent;  that  subsequent  thereto 
and  before  the  defendant  made  any  use  of  said  de\dce  it  was  learned 
that  plaintiff's  device  would  be  an  infringement  ui)on  an  existing  patent; 
that  thereafter  a  patent  was  issued  to  the  plaintiff  which  amounted  in 
effect  to  an  improvement  ui)on  said  existing  invention,  and  that  the 
defendant  attempted  to  use  said  device  but  foimd  it  impracticable. 

Heldy  that  the  plaintiff  was  not  entitled  to  recover,  for  at  the  time  the 
contract  was  executed  he  had  no  power  to  grant  an  exclusive  license  for 
the  production  and  use  of  said  device  and  there  was,  therefore,  no  con- 
sideration for  the  contract. 

Smith,  J.,  dissents,  with  memorandum. 

Appeal  by  the  defendant,  New  York  Hippodrome  Corpora- 
tion, from  an  order  and  determination  of  the  Appellate  Term 
of  the  Supreme  Court,  First  Department,  entered  in  the 
office  of  the  clerk  of  the  coimty  of  New  York  on  the  15th  day 
of  November,  1920,  affirming  a  judgment  of  the  Municipal 
Court  of  the  City  of  New  York,  Borough  of  Manhattan, 
Ninth  District,  in  favor  of  the  plaintiff,  and  the  order  denying 
defendant's  motion  to  set  aside  the  judgment. and  for  a  new 
trial  made  upon  the  minutes. 

Nathan  BurkaUj  for  the  appellant. 

John  H.  Jackson  of  counsel  [Harris  E.  Skinner,  attorney], 
for  the  respondent. 

Greenbaum,  J.: 

The  action  was  brought  to  recover  royalties  allied  to  be 
due  for  the  first  five  weeks  conunencing  on  or  about  September 
1,  1910,  under  a  license  to  defendant  for  the  exhibition  of  a 
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stage  device  known  as  a  "  Bubble  Illusion/'  of  which  the 
plaintiff  claimed  to  be  the  inventor  and  owner. 

The  agreement  was  in  writing  dated  May  16,  1919.  It 
first  recites  the  following  preambles: 

"Whereas  the  inventor  is  the  owner  of  [Italics  ours]  a 
certain  Bubble  Illusion  upon  which  he  has  heretofore  appUed 
for  Letters  Patent  in  the  Patent  OflSce  of  the  United  States  of 
America;  and  Whereas  the  producer  desires  to  secure  the 
exclusive  Ucense  to  manufacture  and  use  the  same  as  part 
of  a  theatrical  production  to  be  produced  in  the  New  York 
Hippodrome  on  or  about  September  1,  1919." 

It  then  provides  that  the  parties  agree  as  follows: 

''First  The  said  inventor  hereby  grants  to  the  said  pro- 
ducer an  exclusive  Ucense  to  manufacture  and  to  use  the 
said  Bubble  Illusion  as  part  of  a  theatrical  production  upon 
the  stage  of  the  New  York  Hippodrome  and  for  no  other 
purpose  for  a  period  beginning  with  the  date  of  this  agreement 
and  extending  until  the  completion  of  the  run  of  the  pro- 
duction to  be  opened  in  the  said  theatre  on  or  about  the  first 
day  of  September,  1919. 

"  Second.  The  said  producer  hereby  promises  and  agrees 
to  pay  to  the  said  inventor  beginning  September  1,  1919,  and 
continuing  until  the  completion  of  the  run  of  the  said  pro- 
duction, as  royalty  for  the  rights  and  licenses  herein  granted 
the  sum  of  $50  weekly  payable  weekly  for  each  and  every 
week  during  the  said  term  provided  the  said  Bubble  Illusion 
when  constructed  proves  to  be  satisfactory  to  the  management 
of  the  New  York  Hippodrome  on  or  before  September  1st, 
1919." 

The  complaint  alleges  the  making  of  the  agreement,  the 
construction  of  the  device,  its  acceptance  by  the  defendant  as 
satisfactory  prior  to  September  1,  1919,  and  the  due  perform- 
ance of  the  agreement  by  the  plaintiff.  The  answer  sets  up 
certain  denials  and  three  defenses  which  may  be  simimarized 
as  (1)  a  failure  of  consideration  and  false  representations  in 
stating  that  the  plaintiflF  was  the  inventor  and  owner  of  the 
device  and  of  the  exclusive  right  to  make,  copy,  use  and  vend 
such  device  and  that  it  was  a  patentable  invention,  whereas  in 
fact  pkdntiflf  had  no  right  to  grant  a  license  owing  to  the 
grant  of  a  prior  patent  to  one  Hanlon,  which  embodied  the 
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basic  features  of  the  device  in  question;  (2)  that  defendant 
repudiated  and  rescinded  the  license  agreement  and  discon- 
tinued its  use,  and  (3)  that  the  device  was  not  workable  and 
was  unsatisfactory. 

Upon  the  oral  argument  before  us  plaintiff's  counsel  con- 
ceded  that  the  device  which  was  the  subject-matter  of  this 
controversy  was  an  infringement  upon  the  Hanlon  patent 
and  that  the  patent  finally  issued  to  the  plaintiff  amounted 
in  effect  to  an  improvement  upon  the  Hanlon  invention. 

It  follows  from  the  concession  that  plaintiff  was  not  entitled 
to  any  recovery.  It  appears  without  contradiction  that 
Morange,  the  owner  of  the  Hanlon  patent,  notified  the  defend- 
ant that  the  use  of  the  plaintiff's  device  would  be  an  infringe- 
ment upon  the  Hanlon  patent.  After  this  notice  the  defendant 
informed  plaintiff  that  it  would  discontinue  using  the  apparatus 
miless  plaintiff  adjusted  the  matter  with  Morange.  No 
adjustment,  however,  was  effected. 

The  proofs  are  that  when  the  parties  entered  into  the 
agreement,  proceedings  were  pending  in  the  United  States 
Patent  Office  upon  the  application  of  the  plaintiff  dated 
April  30,  1919,  for  a  patent  covering  all  the  features  of  the 
''  Bubble  Illusion  "  as  they  were  represented  to  the  defendant; 
that  the  claims  of  the  plaintiff  were  subsequently  disallowed, 
so  far  as  they  covered  certain  elements,  which  were  embodied 
in  the  Hanlpn  patent,  and  that  on  March  9,  1920,  a  patent 
was  finally  allowed  to  the  plaintiff  to  the  limited  extent  of 
what  may  be  deemed  certain  so-called  improvements  upon  the 
prior  Hanlon  patent. 

So  far  as  the  record  before  us  discloses,  the  plaintiff  did 
not  intend  to  defraud  the  defendant  in  the  representations 
made  to  the  defendant,  since  the  plaintiff  evidently  believed 
that  he  was  the  inventor  of  all  the  features  of  his  "  Bubble 
Illusion  "  and  expected  to  receive  a  patent  which  would  confer 
upon  him  the  exclusive  right  to  the  use  of  the  "Bubble 
Illusion  "  in  its  entirety,  as  described  to  defendant. 

This  action  was  commenced  on  October  10,  1919.  At  that 
time  the  Patent  Commissioner  had  not  yet  taken  final  action 
upon  plaintiff's  application.  On  March  9,  1920,  the  patent 
was  granted  to  the  limited  extent  heretofore  mentioned  and 
on  April  23,   1920,   this  case  went  to  trial.    The>  plaintiff 
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admitted  upon  his  cross-examination  that  before  the  Patent 
Office  had  acted  on  his  application,  and  hence  before  the 
license  was  granted  to  defendant,  he  knew  nothing  of  the 
Morange  patent. 

On  behalf  of  defendant,  its  general  stage  director,  one 
Robert  H.  Bumside,  through  whom  the  negotiations  culmi- 
nating in  the  Ucense  were  had,  testified  that  plaintiff  came  to 
his  office  to  interest  defendant  in  the  "  Bubble  Illusion; " 
that  he  asked  the  plaintiff  whether  it  was  different  from 
other  illusions  of  which  he  had  heard,  specifying  one  at  the 
Ziegfeld  Follies  and  another  at  the  Greenwich  Village  and  the 
plaintiff  said:  "It  was  a  totally  different  thing."  This  wit- 
ness also  testified  that  although  he  had  heard  of  the  Hanlon 
device,  he  had  never  in  his  life  seen  the  patent  and  that  he 
did  not  know  that  plaintiff's  contrivance  infringed  upon  the 
Hanlon  patent,  until  Morange  spoke  to  him  about  the  matter 
some  time  after  the  agreement  for  the  license  had  been  executed. 

The  proofs  show  that  defendant  spent  a  considerable  sum 
of  money  in  constructing  the  mechanism  in  order  that  it 
might  be  ready  for  production  by  September  first;  that  not- 
withstanding that  it  was  built  in  accordance  with  the  draw- 
ings and  specifications  received  from  the  plaintiff  and  in 
conjimction  and  collaboration  with  him,  it  was  impossible  to 
produce  one  that  was  both  workable  and  safe  and  that  after 
several  productions  the  witness  declared  it  was  *  f oimd  to  be 
unsatisfactory  to  the  defendant  and  besides  "  we  didn't  want 
to  have  any  further  trouble  or  law  suit  with  Morange." 

The  written  agreement  on  its  face  distinctly  declares  that 
plaintiff  was  the  inventor  and  owner  of  the  "  Bubble  Illusion." 
It  purported  to  grant  an  "  exclusive  Ucense  "  to  defendant 
for  its  use  during  the  season  commencing  about  September 
first.  All  that  the  defendant  was  interested  in  was  the 
*'  Bubble  Illusion  "  as  described  by  the  plaintiff  who  expected 
to  obtain  letters  patent  therefor. 

It  transpired,  however,  that  the  plaintiff  had  no  power  to 
grant  an  exclusive  license  for  the  production  of  the  "  Bubble 
Illusion "  which  was  the  thing  agreed  upon.  Defendant 
could  not  lawfully  use  the  "  Bubble  Illusion  "  without  securing 
a  further  license  from  the  owner  of  the  Hanlon  patent.  There 
was,  therefore,  no  consideration  for  the  contract,  even  if  we 
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assume  that  the  agreement  was  not  procured  by  the  fraud 
of  the  plamtiff. 

In  Herzog  v.  Heyman  (151  N.  Y.  590)  the  court  said;  "  It 
is  insisted,  however,  that  all  that  the  plaintiffs  agreed  to  sell, 
or  the  defendants  attempted  to  purchase,  were  the  letters 
patent  No.  367,212,  irrespective  of  the  fact  whether  they  were 
vaUd  or  not.  It  was  as  the  plaintiffs  insist,  an  agreement  to 
sell  their  right,  if  any,  under  the  letters,  the  defendants  assum- 
ing the  risk  of  their  validity.  It  would,  of  course,  have  been 
competent  for  the  parties  to  have  entered  into  an  agreement 
of  the  character  su^fested,  but  very  clear  evidence  of  such  an 
agreement  should  be  found  before  permitting  a  contract  for 
the  sale  of  letters  patent  to  be  so  construed.  The  parties, 
generally,  contemplate  a  transfer  by  the  vendor  to  the  vendee 
of  an  exclusive  right  vested  in  the  former.  '  The  thing  to  be 
assigned  is  not  the  mere  parchment  on  which  the  grant  is 
written;  it  is  the  monopoly  which  the  grant  confers;  the  right 
of  property  which  it  creates ' ''  (citing  Gayler  v.  Wilder,  10 
How.  [U.  S.]  493). 

A  fortiori  the  rule  above  declared  would  apply  in  the  case 
of  a  license  of  an  alleged  inventor,  who  when  the  Ucense  was 
granted  had  no  patent  covering  the  subject-matter  of  the 
Ucense  and  to  whom  a  patent  for  the  device  described  was 
refused. 

In  Bottlers  Seal  Co.  v.  Rainey  (225  N.  Y.  369),  referring 
to  a  contract  imder  which  one  Horner  was  given  the  sole 
Ucense  and  right  to  manufacture  certain  patented  bottle  caps, 
the  court  said  (at  p.  373) :  ^'  But  the  promise  to  make  such 
payments  is  not  absolute.  In  legal  contemplation,  the  enjoy- 
ment of  the  undisturbed  use  of  the  patent,  not  the  mere 
execution  of  the  grant,  is  the  consideration  for  the  royalties. 
The  debt  is  not  contracted  imtil  the  consideration  is  furnished. 
[Garrison  v.  Howe,  17  N.  Y.  458;  Whitney  Arms  Co.  v.  Barlow, 
68  N.  Y.  34;  Gold  v.  Clyne,  134  N.  Y.  262.]  If  the  right  to  make, 
use  and  sell  the  patent  terminates  meanwhile;  if  the  Ucensor 
does  not  respect  the  right;  if  it  had  no  right  to  transfer;  then 
the  duty  to  pay  royalties  ceases;  the  time  for  payment  never 
arrives  and  the  debt  is  not  contracted."  And  in  Cross  v. 
Huntly  (13  Wend.  385)  we  have  an  express  declaration  of  the 
court  involving  a  situation  very  much  like  that  imder  con- 
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sideration,  in  which  the  court  said  (at  p.  386):  "From  the 
evidence,  there  cannot  be  a  doubt  but  that  the  patent  in  both 
respects  is  defective  and  void;  it  was  conclusively  shown  that 
material  parts  of  the  machine  had  been  in  use  previous  to  the 
patent,  and  that  the  machine  was  worked  upon  the  same 
principle  as  machines  before  in  operation.  Secondly.  The  patent 
purports  on  its  face  to  be  granted  for '  a  new  and  useful  improve- 
ment in  the  washing  machine,'  and  the  schedule  annexed, 
containing  a  specification  of  the  improvement,  gives  a  descrip- 
tion of  the  entire  machine,  without  distinguishing  one  part 
more  than  another  as  belonging  to  the  patentee  as  the  inventor. 
His  patent  is  for  the  entire  machine,  for  the  principal  parts 
of  which,  and  the  mode  of  operation,  he  clearly  is  not  entitled 
to  the  credit  of  profit  arising  from  the  discovery.  It  is  said 
in  Evans  v.  Eaton,  7  Wheaton,  356,  that  a  party  cannot 
entitle  himself  to  a  patent  for  more  than  his  own  invention;  and 
if  the  patent  be  for  the  whole  of  the  machine,  he  can  maintain 
a  title  to  it  only  by  establishing  that  it  is  substantially  new  in 
its  structure  and  mode  of  operation.  See  1  Peters,  322,  3 
Wash.  C.  C.  R.  443.*  A  patent  for  an  improvement  should 
describe  the  machine  in  use,  that  it  may  be  known  in  what  the 
improvement  consists.  1  Paine,  441.*  In  Brunton  v.  Hawkea, 
6  Com.  Law  R.  593,  a  patent  for  improvements  in  the  con- 
struction of  ships'  anchors,  windlasses  and  chaincables  was 
held  void,  because  there  was  no  novelty  in  the  construction  of 
the  anchors.  The  patent  being  void,  nothing  passed  to  the 
plaintiflF  in  error,  and  the  note  was  given  without  consideration." 

Plaintiff  reUes  upon  an  isolated  quotation  from  Martin  v. 
New  Trinidad  Lake  Asphalt  Co.,  Ltd.,  No.  3  (182  App.  Div.  719), 
Page,  J.,  writing:  "  The  seventh  defense  is  predicated  upon 
the  alleged  invalidity  of  the  patent,^  but  a  licensor  cannot  as  a 
defense  to  the  payment  of  royalties  attack  the  validity  of  the 
patent  any  more  than  a  tenant  can  defend  an  action  for  rent 
on  the  groimd  that  the  landlord's  title  is  defective." 

It  will  be  noted  in  that  case  that  the  action  was  brought 
to  recover  royalties  which  had  accrued  imder  a  license  upon 
user.    In  this  case  aside  from  a  few  unsuccessful  attempts 

♦  See  Evans  v.  EaUm  (1  Pet.  C.  Ct.  322;  3  Wash.  C.  C.  443);  Svllif)(m  v. 
RedfiM  (1  Paine,  441).— [Rep. 
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to  produce  a  satisfactory  working  of  the  device  there  was 
no  user  and  besides  the  defendant  distinctly  stated  that  it 
would  not  use  it  unless  the  plaintiff  coiild  settle  the  question 
of  infringement  with  Morange,  a  condition  that  was  reasonable 
in  view  of  the  subsequent  disallowance  of  the  vital  claims  in 
plaintiff's  application  to  the  Patent  Commissioner. 

The  legal  position  of  the  parties  is  set  forth  in  MarsUm 
V.  Swett  (82  N.  Y.  526),  in  which  the  plaintiff  granted  an 
exclusive  license  to  the  defendants  under  a  patent  for  which 
the  defendants  agreed  to  pay  royalties.  The  court  there 
stated:  "  We  think  the  true  rule  to  be  deduced  from  the 
authorities  is  this:  Where  the  patent  is  apparently  valid  and 
in  force  the  party  using  it,  receiving  the  benefit  of  its  supposed 
vaUdity,  is  hable  for  royalties  agreed  to  be  paid  and  cannot 
set  up  as  a  defense  the  actual  invalidity  of  the  patent.  The 
reasons  for  the  rule  are  that  the  party  has  got  what  he  bar- 
gained for;  that  he  cannot  be  allowed  at  the  same  time  to 
affirm  and  disaffirm  the  patent;  and  that  he  cannot  in  this 
way  force  the  patentee  into  a  defense  of  his  right  and  compel 
him  to  try  it  in  a  collateral  action.  While  the  manufacture 
goes  on  under  such  an  apparently  valid  patent  it  is  presumed  to 
be  under  and  in  accordance  with  the  agreement  to  pay  royalties. 
If  the  manufacturer  does  not  so  intend,  and  chooses  to  make  the 
patented  article,  not  under  the  patent  but  in  hostihty  to  it, 
he  must  give  notice  of  that  intention,  in  order  that  the  pre- 
sumption may  not  attach  or  the  patentee  be  misled.  Bvi  if 
the  patent  is  annulled  or  destroyed  by  due  and  effective  legal 
proceedings  and  priority  of  invention  and  a  patent  is  awarded 
to  another,  no  notice  is  necessary  for  there  is  no  presumption 
or  inference  of  manufacture  under  a  patent  judicially  avoided 
and  annulled.  It  ceases  to  exist,  [Italics  ours.]  The  manu- 
facture is  either  absolutely  free,  or  an  infringement  upon 
the  rights  of  the  prior  inventor,  or  in  submission  to  his 
claims." 

The  determination  appealed  from  and  the  judgment  of  the 
Municipal  Court  are  reversed,  with  costs  in  this  court  and  in 
the  Appellate  Term,  and  the  complaint  dismissed,  with  costs. 

Clarke,  P.  J.,  Dowling  and  Page,  JJ.,  concur;  Smith,  J., 
dissents. 


Digitized  by 


Google 


FosTKB  V.  Hai^ey  &  Co.  121 

App.  Div.  121]  First  Department,  May,  1921. 

Smith,  J.  (dissenting): 

The  license  was  confessedly  valid  to  give  to  tlie  defendant 
the  right  to  use  the  improvements  for  which  letters  patent 
were  given  to  the  plaintiff.  This  right  thus  secured  to  the 
defendant  has  never  been  renounced  by  the  defendant.  The 
defendant  itself  may  procure  a  license  from  the  original 
patentee  of  the  main  device  and  still  use  these  improvements 
without  payment  therefor,  if  this  decision  be  right.  As  I 
read  the  evidence  the  defendant  had  full  knowledge  before  the 
making  of  this  contract,  not  only  of  the  existence  of  the 
Hanlon  patent,  but  also  of  its  scope,  and  the  contract  must 
be  read  in  view  of  that  fact.    I,  therefore,  dissent. 

Determination  and  judgment  reversed,  with  costs  and  dis- 
bursements in  this  court  and  in  the  Appellate  Term,  and  the 
complaint  dismissed,  with  costs. 


Mortimer  B.  Foster,  Appellant,  v.  N.  W.  Halsey  &  Com- 
pany, Respondent. 

First  Department,  May  27,  1921. 

Costs  —  taxation  under  Code  CIyII  Procedure,  §  3261,  subd.  4,  when 
cause  on  AppeUate  Division  calendar  more  than  one  term  — 
expenditure  for  corrections  in  printing  appeal  papers  aUowable 
—  costs  on  appeal  from  order  denying  retaxation. 

Where  a  cause  has  appeared  on  the  Appellate  Division  calendar  for  three 
terms,  exclusive  of  the  term  at  which  the  appeal  was  argued,  the  plaintiff 
is  entitled,  under  subdivision  4  of  section  3251  of  the  Code  of  Civil 
Procedure,  to  tax  costs  at  thirty  doUars  for  the  three  terms. 

In  the  absence  of  any  criticism  as  to  good  faith  in  the  expenditure  of  money 
for  corrections  in  printing  the  pai)ers  on  appeal,  the  items  should  be 
allowed. 

It  is  not  error  on  an  appeal  firom  acT  order  denying  the  retaxation  of  costs 
to  allow  costs  to  be  taxed  on  such  appeal  even  though  the  motion  was 
not  actively  opposed  at  Special  Term  and  no  opi)08ing  affidavits  or  memo- 
randa were  submitted,  but  the  api)earanee  was  made  solely  for  the  purpose 
of  obtaining  a  ruling  as  to  whether  the  items  in  question  were  properly 
taxable  as  costs. 
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Appeal  by  the  plaintiflf,  Mortimer  B.  Foster,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  11th  day  of  February,  1921,  denying  plaintiff's 
motion  for  a  retaxation  of  costs. 

Edward  H.  Neary  of  counsel  [Edwards  &  Bryan,  attorneys], 
for  the  appellant. 

John  N.  Regan  of  counsel  [Shearinan  &  Sterling,  attorneys], 
for  the  respondent. 

Greenbaum,  J.: 

Plaintiff  appeals  from  an  order  denying  his  motion  for 
retaxation  of  a  bill  of  costs  and  affirming  the  ruling  of  the 
clerk  in  striking  therefrom  thirty  dollars  for  three  term  fees 
in  the  Appellate  Division  and  eight  dollars  for  additional 
expenses  in  printing  the  papers  on  appeal. 

Section  3251,  subdivision  4,  of  the  Code  of  Civil  Procedure 
provides:  "  For  each  term  of  the  Appellate  Division,  not 
exceeding  five,  of  the  Supreme  Court,  at  whict  the  cause  is 
necessarily  on  the  calendar,  excluding  the  term  at  which  it  is 
argued,  or  otherwise  finally  disposed  of;  ten  dollars." 

The  Judiciary  Law  (§  78)  provides:  "  The  terms  of  the 
Appellate  Divisions  of  the  Supreme  Court  are  to  be  appointed 
by  the  Appellate  Division  in  each  department,  and  are  to  be 
held  at  such  times  and  places  and  shall  continue  so  long  as 
the  Appellate  Division  deems  proper.  The  justices  of  the 
Appellate  Division  in  the  First  Department  shall  fix  a  time  and 
place  for  holding  the  terms  of  the  Appellate  Division  in  the 
First  Department  on  or  before  the  first  day  of  December  in 
each  year.'' 

On  or  about  November  19,  1919,  this  Appellate  Division 
made  its  appointment  of  terms  for  the  year  1920  as  follows: 

^'appellate  division  of  the  supreme  court  appointment 
of  terms  of  the  appellate  division  of  the  supreme 
court  in  the  first  department,  1920. 

"  The  imdersigned  Justices  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Department,  pursuant  to  the 
provisions  of  Section  78  of  the  Judiciary  Law    *    *    *    do 
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hereby  appoint  nine  terms  of  the  said  Appellate  Division  to 
be  held  at  the  Court  House  of  the  Appellate  Division  in  the 
County  of  New  York,  to  commence  respectively  as  follows: 
The  first  Tuesday  of  January,  the  first  Tuesday  of  February, 
the  first  Tuesday  of  March,  the  fifth  Tuesday  of  March,  the 
fourth  Tuesday  of  April,  the  foiu+h  Tuesday  of  May,  the  first 
Tuesday  of  October,  the  first  Tuesday  of  November  and  the 
fifth  Tuesday  of  November,  1920    *     *    *." 

It  is  imdisputed  that  this  case  was  on  the  Appellate  Division 
calendar  for  three  terms,  exclusive  of  the  term  at  which  the 
appeal  was  argued.  A  mere  statement  of  the  foregoing  facts, 
therefore,  indicates  that  the  clerk  improperly  struck  from  the 
bill  of  costs  submitted  in  behalf  of  the  plaintiff  the  item  of 
thirty  dollars  for  three  term  fees.  In  the  absence  of  any 
criticism  as  to  the  good  faith  of  the  expenditure  of  eight  dollars 
for  corrections  in  printing  the  papers  on  appeal,  we  think  that 
this  item  also  should  have  been  allowed. 

The  learned  counsel  for  the  respondent  present  no  argiunent 
whatever  in  support  of  the  clerk's  ruling  and  indeed  practically 
concede  that  it  was  erroneous.  They  suggest,  however,  that 
no  costs  on  this  appeal  be  allowed  because  they  did  not  actively 
oppose  the  motion  for  retaxation  at  Special  Term  and  did 
not  submit  any  opposing  affidavits  or  memoranda,  but  that 
they  merely  stated  to  the  coiut  that  they  appeared  solely  for 
the  purpose  of  obtaining  a  ruling  as  to  whether  the  items  in 
question  were  properly  taxable  as  costs. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted. 
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Frank  J.  Foote,  Appellant,  v,  William  A.  Greenfield, 

Respondent. 

Fourth  Department,  May  18,  1921. 

Contracts -*- performance  —  oral  agreement  for  lease  of  .wagons, 
title  to  pass  upon  payment  of  certcdn  sum  —  plaintiff  not  estopped 
as  matter  of  law  by  failure  to  read  letter  relating  to  agreement 
handed  to  him  by  defendant  —  erroneous  refusal  of  trial  court 
to  submit  to  jury  question  as  to  effect  of  agreement  between 
parties. 

Where  the  plaintiff  leased  wagons  to  the  defendant  under  an  oral  agree- 
ment and  the  testimony  of  the  parties  was  convicting  as  to  the  sum 
which  should  be  paid  before  title  to  the  wagons  should  i>ass,  the  failure 
of  the  plaintiff  to  open  and  read  a  letter  handed  to  him  by  the  defendant 
when  the  wagons  were  inspected,  it  appearing  that  plaintiff  had  httle 
time  so  to  do,  and  relied  on  the  defendant's  promise  that  if  the  letter 
did  not  set  forth  the  agreement  proi)erly,  he  would  make  it  right,  did  not 
raise  an  estoppel,  as  a  matter  of  law,  binding  the  plaintiff  by  the  terms 
of  the  letter,  and,  hence,  it  was  error  for  the  trial  court  to  refuse  to  submit 
to  the  jury  the  question  as  to  the  effect  of  the  agreement  between  the 
parties  and  to  hold  as  a  matter  of  law  that  the  plaintiff  could  recover 
only  a  certain  sum. 

Appeal  by  the  plaintiff,  Frank  J.  Foote,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Livingston  on  the  19th  day 
of  February,  1921,  on  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  9th  day  of  February, 
1921,  denying  plaintifiF's  motion  for  a  new  trial  made  upon  the 
minutes. 

George  R.  Graves,  for  the  appellant. 

Harry  L.  Alien,  for  the  respondent. 

Per  Curiam: 

On  September  28,  1918,  the  plaintiff  and  defendant  entered 
into  an  oral  agreement  by  which  the  plaintiff  leased  to  the 
defendant  twenty  dump  wagons  for  a  rental  of  twelve  dollars 
and  fifty  cents  per  month  for  each  wagon.     Defendant  testified 
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that  it  was  agreed  that  when  ninety-j&ve  dollars  rent  was  paid 
on  each  wagon,  the  title  to  the  wagons  was  to  vest  in  him.  The 
plaintiff  denied  that  and  testified  that  the  agreement  was  that 
if  the  United  States  government  took  over  the  wagons,  then 
the  option  to  vest  the  title  when  ninety-five  dollars  was  paid 
became  operative,  otherwise  not. 

On  September  thirtieth  the  plaintiff  and  defendant  met  to 
inspect  the  wagons  at  a  place  near  Buffalo  and  at  that  time 
the  defendant  handed  to  the  plaintiff  a  letter  purporting  to 
state  the  agreement  entered  into  between  the  parties,  and 
stating  it  as  the  defendant  claimed  it  to  be  upon  the  trial. 
The  plaintiff  testified  that  he  said  at  that  time,  "  I  can't 
stop  here  and  read  this  letter,"  and  that  the  defendant  said, 
"  Get  the  wagons  loaded  and  get  them  off  and  if  there  is  any- 
thing in  that  letter  that  is  not  according  to  our  understand- 
ing and  our  agreement,  we  will  fix  it  up  and  make  it  right." 
The  plaintiff  testified  that  he  put  the  letter  in  his  pocket 
without  reading  it,  that  when  he  got  home  three  or  four  dajrs 
later  and  after  the  wagons  had  been  shipped,  he  read  the  letter 
and  discovered  that  it  did  not  state  the  agreement  a^  he  testified 
that  it  was.  He  then  wrote  to  the  defendant  calling  his 
attention  to  that  fact.  The  defendant  upon  the  trial  testified 
that  in  a  later  talk  with  the  plaintiff  it  was  agreed  that  the 
title  to  the  wagons  should  vest  when  ninety  dollars  rental  had 
been  paid  on  each  wagon. 

The  trial  court  submitted  one  question  to  the  jury  and  that 
was  whether  the  agreement  was  that  the  title  should  vest 
when  ninety  dollars  was  paid  or  ninety-five  dollars  on  each 
wagon.  The  jury  found  that  the  agreement  was  that  the  title 
should  vest  when  ninety-five  dollars  was  paid  and  foimd  a 
verdict  in  favor  of  the  plaintiff  for  one  hundred  dollars  and 
interest.  The  defendant  had  paid  one  thousand  eight  hundred 
dollars  on  account  of  the  rentals  before  the  commencement  of 
the  action.  The  plaintiff  asked  to  have  the  question  sub- 
mitted to  the  jury  as  to  what  the  real  contract  made  between 
the  parties  was.  That  request  was  denied  and  the  plaintiff 
excepted.  "*■■> 

The  defendant  upon  this  appeal  attempted  to  justify  the 
ruling  of  the  trial  court  upon  the  ground  that  the  plaintiff,  by 
shipping  the  wagons  after  he  had  put  the  letter  referred  to  in 
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his  pocket,  was  estopped  and  bound  by  the  terms  of  the  letter. 
The  evidence  of  the  plaintiff  was  that  he  put  the  letter  in  his 
pocket  without  reading  it,  reljdng  upon  the  agreement  of  the 
defendant  that  if  there  was  anything  in  the  letter  not  accord- 
ing to  the  agreement,  the  defendant  would  fix  it  and  make  it 
right.  Under  those  circumstances  there  was  no  estoppel  as  a 
matter  of  law.  It  was  error  for  the  trial  court  to  refuse  to 
submit  to  the  jiuy  the  question  as  to  what  the  agreement 
between  the  parties  was  and  to  hold  as  a  matter  of  law  that 
the  plaintiff  could  recover  only  one  himdred  dollars  and 
interest. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event.' 

All  conciu". 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


John  W.  Shea,  Appellant,  v.  Margaret  L.  Shea,  Respondent, 

Fourth  Department,  May  18,  1921. 

Trial  —  argument  and  conduct  of  counsel  depriving  plaintiff  of  fair 
and  impartial  trial  and  warranting  granting  of  new  trial  —  action 
on  contract  between  plaintiff  and  defendant  concerning  probate 
of  their  brother's  wiU-— defense  of  fraud,  duress  and  threats 
of  criminal  prosecution  —  eyidence* 

Although  there  may  be  evidence  sufficient  to  sustain  a  verdict  in  favor 
of  cither  party,  yet  if  there  is  suoh  misconduct  of  counsel  on  the  trial 
that  plaintiff  is  deprived  of  a  fair  and  impartial  trial  the  verdict  will  be 
set  aside  and  a  new  trial  granted. 

Hence,  where  an  attorney  brought  an  action  against  the  defendant,  who 
was  his  sister,  to  recover  on  a  contract  entered  into  between  them  con- 
cerning the  probate  of  their  brother's  will,  which  agreement  was  later 
repudiated  by  the  defendant,  who  alleged  that  the  instrument  was  without 
consideration  and  was  procured  by  fraud,  duress,  force  and  threats  of 
criminal  prosecution,  and  the  attorneys  on  each  side,  but  especially 
those  representing  the  defendant,  asked  questions  of  the  witnesses  which 
tended  to  inflame  the  minds  of  the  jury  and  prejudice  them  against  the 
plaintiff,  a  new  trial  is  properly  awarded. 
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Appeal  by  the  plaintiff,  John  W.  Shea,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Onondaga  on  the  12th  day 
of  December,  1919,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  31st  day  of  Octo- 
ber, 1919,  denying  plaintiff's  motion  for  a  new  trial  made  upon 
the  minutes. 

J.  W.  Shea,  for  the  appellant. 

Cregg  Brothers  &  Rulison  [Edward  W.  Cregg  of  counsel],  for 
the  respondent. 

v^LARK,  J  •  I 

One  James  R.  Shea,  a  resident  of  Baldwinsville,  died  suddenly 
of  apoplexy  on  the  evening  of  January  11,  1919.  He  was 
never  married,  his  parents  were  dead,  and  his  nearest  relatives 
were  two  brothers  and  two  sisters,  the  plaintiff  and  defendant 
being  a  brother  and  sister,  respectively,  of  deceased.  Mr. 
Shea  left  a  will  dated  March  27,  1911,  by  the  terms  of  which 
he  left  all  his  property  of  every  kind  to  his  sister,  this  defendant. 
She  had  resided  with  him  and  had  been  his  housekeeper  for 
upwards  of  thirty-five  years..  Shortly  after  the  death  of  Mr. 
Shea,  proceedings  were  begun  in  the  Surrogate's  Court  of 
Onondaga  county  for  the  probate  of  said  will  and  the  brothers 
and  sisters  of  deceased  were  served  with  the  usual  citations  in 
such  proceedings.  A  brother,  Herbert  J.  Shea,  filed  objections 
to  the  probate  of  the  will,  but  no  objections  were  filed  by 
plaintiff.  The  contestant  demanded  a  jury  trial  and  the  case 
was  adjourned  to  April  7,  1919.  Along  the  latter  part  of 
March  defendant  was  informed  that  plaintiff,  who  is  a  lawyer 
residing  in  Syracuse,  was  doing  more  or  less  talking  about 
the  sudden  death  of  James  R.  Shea  and  she  was  advised  to  see 
plaintiff  and  have  a  talk  with  him.  Accordingly  defendant 
and  her  sister  went  to  see  plaintiff  on  two  occasions  and  had 
interviews  with  him,  and  following  them  an  instrumcDt  in 
writing  was  made  April  2,  1919,  signed  by  these  parties,  by  the 
terms  of  which  plaintiff  agreed  to  allow  said  will,  then  before 
the  surrogate  for  probate,  to  be  probated  without  resistance 
on  his  part,  and  to  assist  in  such  probate  and  assist  defendant 
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in  other  matters  growing  out  of  the  settlement  of  the  estate 
of  James  R.  Shea,  deceased,  when  requested  so  to  do,  and 
defendant  agreed  to  perform  on  her  part  what  was  provided 
for  her  to  do  in  a  separate  agreement  signed  by  her  that  day 
and  delivered  to  this  plaintiff,  whereby  she  agreed  to  pay 
John  W.  Shea,  or  order,  $6,000  on  or  before  May  15,  1919,  in 
full  compliance  with  said  agreement  first  above  referred  to, 
or  after  the  probate  of  said  last  will  and  testament. 

Shortly  thereafter  defendant  claims  she  became  dissatisfied 
and  attempted  to  repudiate  said  agreements  and  on  April  5, 
1919,  notified  plaintiff  to  protect  Ms  interests  in  the  probate 
proceedings  as  if  said  instrumenta  had  not  been  made,  and 
demanded  that  they  be  returned  to  her.  Plaintiff  did  not 
comply  with  this  demand  and  defendant  did  not  pay  the 
$6,000  when  due,  whereupon  plaintiff  brought  this  action  to 
collect  it. 

By  her  answer  defendant  admitted  the  making  of  the  agree- 
ment sued  upon  but  asked  to  be  relieved  from  payment  on  the 
alleged  ground  that  the  instrument  was  without  consideration 
and  was  procured  by  fraud,  duress,  force  and  threats  of  crim- 
inal prosecution,  which  threats  overcame  the  will  power  and 
force  of  defendant. 

The  case  was  tried  before  a  jury  in  Onondaga  coimty  in 
October,  1919,  and  defendant  offered  evidence  in  support  of 
her  allegations  of  fraud,  duress,  force  and  threats  of  criminal 
prosecution,  and  plaintiff  denied  all  such  charges. 

The  trial  resulted  in  favor  of  defendant,  and  imder  the 
evidence,  it  might  be  sustained,  were  it  not  for  the  fact  that 
an  atmosphere  was  created  during  the  trial  that  resulted  in 
denjdng  to  plaintiff  a  trial  that  was  fair  and  impartial. 

Much  bitterness  was  developed  between  plaintiff  and  defend- 
ant's counsel,  and  many  of  the  remarks  made  during  the  trial 
between  them  were  almost  brutal  in  their  frankness  and  were 
many  times  not  only  unseemly,  but  apparently  made  without 
a  shadow  of  justification  or  excuse. 

Numerous  errors  were  committed  during  the  progress  of 
the  trial  that  cannot  be  overlooked. 

When  defendant  was  being  examined  by  her  counsel  on  the 
question  of  going  to  see  plaintiff  at  his  offices  in  the  city  of 
Syracuse,  she  was  permitted  to  say,  over  plaintiff's  objection 
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and  exception,  that  she  never  of  her  own  free  will  made  an 
appointment  to  see  him.  When  defendant's  counsel  was 
examining  her  in  chief  and  she  had  testified  that  one  Tooley 
had  told  her  that  plaintiff  had  said  to  him  that  he  could  have 
defendant  electrocuted  for  poisoning  her  brother  Jim,  and 
she  had  answered  that  she  did  not  do  it,  her  coimsel  exclaimed: 
"Well,  of  course  you  didn't  and  everybody  knows  it,  but 
that  is  what  he  is  trying  to  work  up."  Plaintiff  promptly 
asked  to  have  this  remark  stricken  from  the  record  but  the 
motion  was  denied,  to  which  ruling  plaintiff  took  an  exception. 
This  remark  made  in  the  presence  of  the  jury  when  defendant 
was  on  her  direct  examination  must  have  been  highly  preju- 
dicial to  plaintiff.  He  is  a  lawyer  and  it  is  not  diflScult  to 
work  up  prejudice  against  an  attorney  before  a  jury  where  he 
is  bringing  an  action  against  a  woman.  Here  defendant's 
lawyer,  right  in  the  midst  of  the  trial  and  in  the  presence  of 
the  jiuy,  was  permitted  to  assert  that  plaintiff  was  trying  to 
work  up  a  job  to  fasten  on  defendant  the  charge  of  poisoning 
her  brother  and  in  that  way  to  intimidate  her  into  settling 
with  him  and  buying  him  off  so  that  he  would  not  contest 
the  deceased  brother's  will,  by  the  terms  of  which  all  his  prop- 
erty was  devised  to  defendant.  Such  a  remark  was  calculated 
to  excite  the  passions  of  the  jury  against  plaintiff  and  deprive 
him  of  a  fair  hearing. 

At  another  point,  when  defendant  was  on  direct  examination, 
a  copy  of  a  letter  purporting  to  have  been  written  by  deceased 
to  plaintiff  was  produced.  No  foundation  was  laid  for  its 
reception  in  evidence  and  there  was  no  proof  that  plaintiff 
had  ever  received  it,  but  it  was  received  in  evidence  and  read 
to  the  jiuy,  over  plaintiff's  objections  and  exceptions.  It  was 
the  copy  of  a  letter  which  showed  ill  feeling  of  the  deceased 
against  the  plaintiff  and  should  not  have  been  received  in 
evidence  without  laying  proper  foundation  therefor.  The 
instances  where  defendant's  counsel  led  witnasses  and  almost 
forced  into  the  record  hearsay  evidence  are  so  nimierous  that 
it  would  be  a  wearisome  task  to  point  them  out  in  detail.  At 
one  point  defendant  was  permitted  to  testify  over  plaintiff's 
objection  and  exception  that  her  sister,  Mrs.  Perkins,  had  told 
her  in  plaintiff's  absence  that  he  "  talked  perfectly  terrible '' 
App.  Div.-- Vol.  CXCVII.        9 
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about  her  and  said  she  had  forged  the  will.  At  another 
point  in  the  trial  Caroline  Chapman,  a  witness  for  defendant, 
was  permitted  to  detail  a  conversation  she  had  with  deceased 
in  1915,  in  the  absence  of  plaintiff,  about  trouble  he  had  had 
with  plaintiff.  This  was  received  over  plaintiff's  objection 
and  exception.  It  was  not  material  to  the  issue  on  trial  and 
served  no  purpose  except  to  convey  to  the  jury  that  plaintiff 
and  deceased  were  not  friends  and  tended  to  prejudice  the 
jury  against  plaantiff.  The  trial  developed  much  bitterness 
between  defendant's  counsel  and  plaintiff  from  start  to  finish. 
Charges  of  every  kind  were  hurled  back  and  forth  between 
them  and  the  entire  trial  lacked  that  dignity  and  poise  which 
should  be  observed  in  a  trial  in  a  court  of  record.  No  matter 
what  shortcomings  might  be  charged  against  plaintiff  and 
however  unfriendly  he  and  defendant  may  have  been,  he  was 
at  least  entitled  to  fair  and  courteous  treatment  when  he 
came  into  a  court  of'  justice  and  asked  to  have  his  claims 
passed  upon  by  a  jury.  He  may  have  obtained  the  instrument 
sued  upon  by  improper  means,  but  if  that  was  true  relief 
could  be  afforded  if  the  facts  were  presented  to  the  jury  in  an 
orderly,  dignified  and  courteous  manner  without  resorting  to 
methods  that  sometimes  improperly  obtain  in  a  Justice's 
Court,  but  which  were  unseemly  in  a  court  of  record,  and  which 
tended  to  create  such  a  feeling  of  animosity  and  prejudice 
against  plaintiff  that  it  cannot  be  said  he  was  accorded  a  fair 
and  impartial  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concur. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event,  for  errors  of  law,  and  as  a 
matter  of  discretion,  justice  requiring  that  a  new  trial  be 
ordered. 
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The  People  of  the  State  of  New  York  ex  rel.  Central 
Union  Trust  Company  of  New  York,  Trustee  of  the  Estate 
of  Marcia  Ann  Gavit,  Relator,  v.  James  .A.  Wendell,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

Third  Department,  May  4.  1921. 

Taxation  —  income  tax  —  interest  on  real  property  mortgage  on 
which  recording  tax  paid  it  part  of  mortgagee's  taxable  income  — 
Tax  Law,  §  261,  exempting  mortgages  on  which  recording  tax  paid 
from  State  and  local  taxation,  does  not  exempt  interest  from 
income  tax  —  nature  of  income  tax. 

The  interest  on  real  property  mortgages  on  which  the  recording  tax  has 
been  paid  is  one  of  the  elements  in  determining  the  taxable  income  of  the 
mortgagee. 

Section  251  of  the  Tax  Law,  which  provides  that  all  mortgages  of  real  prop- 
erty on  which  the  recording  tax  has  been  paid,  and  the  debts  and  obligations, 
which  they  secure,  shall  be  exempt  from  taxation  by  the  State  and  the 
local  subdivisions  thereof,  does  not  exempt  the  interest  on  such  mortgages 
from  the  income  tax. 

The  income  tax  is  a  tax  on  the  individual,  and  his  income  is  used  only  in 
fixing  the  measure  of  the  tax.  It  is  not  imposed  directly  on  any  particular 
income,  and  the  income  from  a  particular  source  is  but  one  element  to 
be  considered  in  connection  with  other  elements  in  determining  the 
measure  of  taxation  which  is  to  be  imposed  on  the  individual. 

John  M.  Kellogg,  P.  J.,  dissents,  with  opinion. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  12th  day  of  February,  1921,  directed  to  James  A. 
Wendell,  as  Comptroller  of  the  State  of  New  York,  com- 
manding him  to  certify  and  retiun  to  the  office  of  the  clerk 
of  the  county  of  Albany  all  and  singular  his  proceedings 
had  in  adjusting  an  account  for  income  taxes  for  the  taxable 
year  of  1919  against  the  petitioner  under  article  16  of  the  Tax 
Law,  and  in  revising  said  account. 

LarHriy  Rathbone  &  Perry  [Hersey  Eggintoriy  John  M. 
Perry  and  Stewart  M.  Seymour  of  counsel],  for  the  relator. 

Charles  D.  Newton,  Attorney-General  [James  S.  Y.  Ivins, 
Deputy  Attorney-General,  of  counsel],  for  the  respondent. 
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Cochrane,  J.: 

The  estate  represented  by  the  relator  was  the  owner  of 
certain  real  estate  mortgages  on  which  the  recording  tax 
required  by  section  253  of  the  Tax  Law  had  been  duly  paid. 
Section  251  of  that  law  provides  as  follows:  ''  All  mortgages 
of  real  property  situated  within  the  State  which  are  taxed  by 
this  article  and  the  debts  and  the  obligations  which  they 
secure,  together  with  the  paper  writings  evidencing  the  same, 
shall  be  exempt  from  other  taxation  by  the  State,  counties, 
cities,  towns,  villages,  school  districts  and  other  local  sub- 
divisions of  the  State,"  except  as  therein  provided  which  is 
not  here  material.  The  relator  contends  that  the  interest* on 
such  mortgages  may  not  be  considered  for  the  purpose  of  ascer- 
taining the  "  net  income  "  constituting  the  basis  of  the  income 
tax  imposed  by  section  351  of  the  Tax  Law.  The  Comptroller 
has  included  such  interest  as  one  of  the  elements  in  determin- 
ing such  "  net  income  "  of  the  relator  and  has  assessed  the 
income  tax  against  the  relator  on  the  basis  thereof.  The  pur- 
pose of  this  proceeding  is  to  test  the  propriety  of  the  position 
taken  by  the  Comptroller. 

The  action  of  the  Comptroller  is  clearly  within  the  pro- 
visions of  the  Tax  Law  (§§  351,  352,  357,  359,  as  added  by 
Laws  of  1919,  chap.  627),  relating  to  the  imposition  of  income 
taxes,  and  known  as  the  Income  Tax  Law.  The  principal  con- 
tention of  the  relator  is  that  section  251  of  the  Tax  Law  (as 
amd.  by  Laws  of  1916,  chap.  323,  and  Laws  of  1917,  chap. 
485),  which' with  correlated  sections  is  in  article  11,  known  as 
the  Mortgage  Tax  Law,  was  in  effect  a  contract  between  the 
State  and .  mortgage  investors  that  the  latter  on  payment  of 
the  recording  tax  imposed  by  section  253  of  the  Tax  Law  (as 
amd.  by  Laws  of  1916,  chap.  323)  should  be  exempt  from 
all  other  taxation  in  respect  to  such  mortgages  and  that 
the  provisions  of  the  so-called  Income  Tax  Law  requiring 
the  interest  on  such  mortgages  to  be  considered  in  fixing 
the  net  income  with  respect  to  which  the  income  tax  is  imposed 
is  inconsistent  with  said  section  251  and  consequently  impairs 
the  obligation  of  the  State's  contract  with  such  mortgagees. 
For  the  purposes  of  this  discussion  it  may  be  assumed  without 
so  deciding  that  the  purpose  of  section  251  was  to  encourage 
mortgage  investments  and  that  it  possesses  the  characteristics 
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of  a  contract  between  the  State  and  mortgagees  who  have 
made  then*  investments  prior  to  the  enactment  of  the  income 
tax  provisions  of  the  law.  It  does  not  follow,  however,  that 
the  interest  earned  by  such  mortgages  was  within  the  purview 
of  such  contract  so  as  to  be  exempt  from  other  taxation.  It  is 
true  that  as  between  the  parties  to  a  mortgage  the  interest 
thereon  is  an  incident  of  the  principal  and  hke  the  latter 
is  controlled  by  the  mortgage  provisions.  But  in  considering 
what  is  exempt  from  taxation  the  rule  is  that  such  alleged 
exemption  must  be  "  described  in  clear  and  unambiguous 
language,  and  appear  to  be  imdisputably  within  the  intention 
of  the  Legislature."  {People  ex  rel.  Westchester  Fire  Ins. 
Co.  V.  Davenport,  91  N.  Y.  574,  586.)  In  Yazoo  &  Mississippi 
Volley  R.  Co.  v.  Adams  (180  U.  S.  1,  22)  it  was  said: 
"  Exemptions  from  taxation  are  not  favored  by  law,  and 
will  not  be  sustained  imless  such  clearly  appears  to  have 
been  the  intent  of  the  Legislature.  *  *  *  And  while, 
as  we  have  held  in  many  cases.  Legislatures  may,  in  the  interest 
.  of  the  public,  contract  for  the  exemption  of  other  property, 
such  contract  should  receive  a  strict  interpretation,  and 
every  reasonable  doubt  be  resolved  in  favor  of  the  taxing 
power.  Indeed,  it  is  not  too  much  to  say  that  courts  are 
astute  to  seize  upon  evidence  tending  to  show  either  that  such 
exemptions  were  not  originally  intended,  or  that  they  have 
become  inoperative  by  changes  in  the  original  constitution 
of  the  companies."  In  Chicago,  Burlington  &  Kansas  City 
R.  R.  V.  Guffey  (120  U.  S.  569,  575)  the  rule  was  declared 
in  these  words:  "  It  is  the  settled  doctrine  of  this  court  that 
an  immimity  from  taxation  by  the  State  will  not  be  recognized 
unless  granted  in  terms  too  plain  to  be  mistaken."  In  the 
light  of  the  foregoing  rule  the  purpose  of  the  Legislature  in 
enacting  the  recording  tax  provisions  of  the  law  must  be 
ascertained.  Likewise  such  purpose  can  only  be  intelligently 
ascertained  by  reference  to  conditions  then  existing.  Mort- 
gages were  subject  to  assessment  by  the  local  assessors.  Only 
the  principal  of  such  mortgages  was  included  in  the  assessment 
roll.  Interest  thereon  played  no  part  in  the  system  of  taxation 
then  in  vogue.  Clearly  the  dominant  idea  in  the  mind  of  the 
Legislature  was  to  render  mortgagees  independent  of  the  action, 
capricious  or  otherwise  of  local  tax  officials.    It  is  true  that 
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the  State  was  included  in  the  prohibition  against  taxing 
recorded  mortgages,  but  that  the  controUing  purpose  was  as 
above  indicated  is  manifested  by  the  detailed  enumeration 
of  the  subdivisions  of  the  State  from  the  activities  of  which 
such  mortgagees  were  rendered  immune.  "  Counties,  cities, 
towns,  villages,  school  districts  and  other  local  subdivisions 
of  the  State  "  were  each  specifically  named  as  being  deprived 
of  the  right  to  exercise  any  of  their  taxing  powers  in  respect 
to  such  mortgagees.  The  phraseology  of  the  section  empha- 
sizes the  idea  that  it  was  such  particular  kind  of  taxation  as 
then  existed  against  which  reUef  was  being  granted.  Other- 
wise there  was  no  occasion  for  specifying  the  various  sub- 
divisions of  the  State.  Such  idea  is  further  emphasized  by 
the  title  of  said  section  251:  *'  Exemption  from  local  taxa- 
tion.'' Again,  section  253  carefully  confines  the  rate  of  taxation 
to  the  "  principal  debt  or  obligation."  That  is  all  which  in 
any  event  was  the  subject  of  taxation  at  the  time  of  that 
legislation.  Interest  as  such  was  not  taxable.  And  when  in 
section  251  it  was  declared  that  all  mortgages  "  taxed  by  this 
article  "  should  be  exempt  the  reasonable  construction  thereof 
is  that  it  was  only  the  "  principal  debt  or  obligation  "  con- 
stituting the  basis  of  taxation  thereof  as  stated  in  section 
253  which  was  intended  to  be  exempt.  Such  interpretation 
is  clearly  within  the  rule  of  strict  construction  as  declared  in 
the  authorities  above  cited.  That  there  is  at  least  a  doubt 
as  to  whether  the  taxability  of  interest  was  within  the  legisla- 
tive mind  is,  we  think,  reasonably  clear.  All  doubts  and 
ambiguities,  however,  must  be  resolved  in  favor  of  the  taxing 
power.  We  think  that  sections  251  and  253,  construed  in 
the  light  of  conditions  existing  at  the  time  of  their  enactment 
and  with  reference  to  the  manifest  purpose  of  their  enactment, 
disclose  an  intent  to  deal  only  with  such  taxation  and  such 
methods  of  taxation  as  were  then  prevalent  and  have  no 
reference  to  the  income  derived  from  such  mortgages.  There 
was  no  occasion  to  take  into  account  such  income  or  to  l^islate 
in  reference  thereto  for  the  reason  that  it  was  not  then  taxable. 
Furthermore,  it  cannot  be  assumed  that  the  Legislature 
intended  to  barter  away  its  taxing  powers  and  every  mortgagee 
must  have  known  that  by  the  mere  payment  of  the  recording 
tax  he  was  not  rendered  inamune  from  all  other  taxation  in 
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the  future  should  the  general  interest  of  the  community  or 
the  public  exigencies  so  require.  {People  ex  rel.  Iroqums 
Door  Co.  V.  Knajyp,  186  App.  Div.  172,  175;  aflfd.,  227  N.  Y. 
592;  People  ex  rel.  Gallatin  National  Bank  v.  Commissioners, 
67  id.  516;  People  ex  rel.  Cunningham  v.  Roper,  35  id.  629, 
635.)  The  possibility  of  the  enactment  of  an  income  tax  many 
years  in  the  future  did  not  exist  in  the  minds  of  the  legislators 
at  the  time  they  enacted  the  recording  tax  provisions.  Those 
provisions  and  the  exemption  created  thereby  had  no  reference 
to  an  entirely  distinct  system  of  taxation  at  some  time  in 
the  future  such  as  is  created  by  the  income  tax  provisions. 
We  are  not  unmindful  that  it  has  been  held  that  a  tax  on 
income  is  in  reality  a  tax  on  the  property  producing  the 
income.  {PoUock  v.  Farmers'  Loan  &  Trust  Company,  157 
U.  S.  581 ;  158  id.  601 ;  Hancock  v.  Singer  Manufacturing  Com- 
pany, 62  N.  J.  L.  289,  342;  Opinion  of  the  Justices,  220  Mass. 
613,  623.)  That  might  be  important  in  reference  to  some 
questions,  as  for  instance  if  we  were  considering  the  legality 
of  a  tax  on  income,  there  being  a  constitutional  prohibition 
against  such  tax  on  the  principal.  Our  problem  here,  however, 
is  one  of  statutory  construction  and  to  ascertain  the  legislative 
intent,  and  in  a  problem  of  that  nature  we  are  not  hampered 
by  constitutional  restrictions.  In  our  view  of  sections  251 
and  253  of  the  Tax  Law  it  is  as  if  the  Legislature'  had  said, 
there  shall  be  no  other  tax  on  the  principal  of  mortgages 
except  the  recording  tax,  but  we  reserve  the  right  to  impose 
in  the  future  should  circumstances  require  a  tax  on  the  income 
of  such  mortgages.  If  we  have  properly  construed  such 
legislation,  the  validity  of  the  tax  in  question  necessarily 
follows. 

There  is  still  another  view  to  take  of  this  question.  The 
income  tax  is  not  directly  at  least  imposed  on  any  particular 
income.  The  recording  tax  is  imposed  on  the  mortgage 
(§  253);  the  income  tax  is  a  tax  on  the  individual.  It  is 
^'  imposed  upon  every  resident  of  the  State  "  (§  351).  His 
income  is  used  only  in  fixing  the  measure  of  such  tax.  It 
is  the  "  net  income  "  on  which  the  tax  is  computed  (§  351). 
The  "  net  income  "  means  the  "  gross  income  "  of  the  taxpayer 
less  legal  deductions  (§  357)  and  in  determining  the  "  gross 
income"  mortgage  interest  as  well  as  all  other  income  is 
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included  with  numerous  exceptions  specified  in  section  359. 
From  such  "  gross  income  "  thus  detennined  are  to  be  sub- 
tracted numerous  deductions  (§  360)  and  also  certain  exemp- 
tions (§  362)  before  the  tax  is  computed.  Hence  the  income 
from  any  particular  source  is  but  one  element  to  be  considered 
in  connection  with  other  elements  in  determining  the  measure 
of  the  taxation  which  is  imposed  on  the  individual.  In  no 
proper  sense  may  it  be  said  that  the  tax  is  imposed  on  the 
interest  of  any  particular  mortgage.  That  is  merely  a  factor 
in  the  determination  of  the  amoimt  of  such  taxation.  We 
think,  therefore,  for  the  reasons  stated  that  the  contention 
of  the  relator  cannot  be  sustained. 

The  determination  should  be  Confirmed,  with  fifty  dollars 
costs  and  disbursements. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting, 
with  an  opinion. 

John  M.  Kellogg,  P.  J.  (dissenting): 

The  State  is  bound  by  its  contracts  which  are  based  upon 
an  actual  and  not  a  speculative  consideration.  {People  ex 
rel  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Mealey,  224  N.  Y.  187, 
197;  First  Construction  Co.  v.  State  of  New  York,  221  id.  295.) 
Here,  in  order  to  induce  the  taking  of  real  estate  mortgages,  the 
Legislature  imposed  a  recording  tax  by  sections  251,  253  and 
254  of  the  Tax  Law,  and  agreed  with  the  relator,  who  com- 
pUed  with  the  act,  to  exempt  "  all  mortgages  *  *  *  and 
the  debts  and  the  obligations  which  they  secure,  together 
with  the  paper  writings  evidencing  the  same  *  *  ♦  from 
other  taxation  by  the  State,"  and  the  subdivisions  of  the  State, 
except  from  taxes  imposed  under  certain  sections  of  the  statute 
which  we  are  not  interested  in.  In  effect  section  253  requires 
a  payment  in  advance  of  a  sum  which  is  agreed  to  be  in  lieu 
of  all  future  taxes  on  account  of  the  mortgage,  the  debt  and 
the  obhgation  secured,  together  with  the  writings  evidencing 
the  same.  Section  254,  relating  to  mortgages  made  before  the 
act,  whether  recorded  or  xmrecorded,  is  a  request  to  the  owner 
to  come  within  the  act  and  obtain  the  benefits  of  the  exemption. 
There  the  consideration  of  the  contract  more  clearly  appears. 

The  mortgage  secured  the  payment  of  the  interest  as  well 
as  the  principal;  in  fact  the  interest  was  clearly  the  moving 
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reason  for  making  the  loan  and  taking  the  mortgage.  The 
relator  would  have  kept  its  "money  if  it  was  to  be  returned 
without  interest;  it  loaned  it  to  secure  the  interest.  The 
interest  is  not,  therefore,  a  mere  incident  to  the  mortgage, 
but  is  an  essential  part  of  it,  and  is  a  part  of  the  debt  secured. 

Where  the  law  gives  interest  as  damages  for  the  breach 
of  a  contract,  it  may  be  considered  an  incident  to  the  debt; 
but  where  the  original  contract  requires  the  payment  of 
interest,  the  agreement  to  pay  the  interest  is  as  much  a  part 
of  the  debt  and  obhgation  as  is  the  agreement  to  pay  the 
principal.  (Southern  Central  R.  R.  Co.  v.  Town  of  Moravia,  61 
Barb.  180, 189;  Fake  v.  Eddy,  15  Wend.  76;  PoUock  v. Farmers' 
Loan  &  Trust  Co.,  157  U.  S.  429,  583.) 

The  State  income  tax  is  imposed  upon  net  incomes.  Interest, 
to  be  taxable  as  income,  need  not  be  actually  paid.  Unpaid 
interest,  which  has  accrued  and  is  payable,  is  subject  to  the 
tax.  (Tax  Law,  §  350,  subd.  6.)  The  taxpayer  must  include  in 
his  return  all  interest  which  .is  accrued  and  payable.  Subdivi- 
sion 1  of  section  359  speaks  of  income  "  received,"  but  subdivi- 
sion 6  of  section  350  provides  that  the  word  "  received  "  means 
"  received  or  accrued."  "  Accrued  "  means  "  due."  (AUen 
V.  Annstrmg,  58  App.  Div.  427;  1  C.  J.  733.)  In  PoUock 
V.  Farmers'  Loan  &  Trust  Co.  (supra)  it  was  held,  under 
the  old  Federal  Income  Tax  Law  of  1894  (28  U.  S.  Stat,  at 
Large,  509,  chap.  349;  Id.  553,  §  27  et  seq.),  that  income  from 
municipal  bonds  could  not  be  taxed  by  the  Federal  authorities, 
as  they  had  no  right  to  tax  the  bonds  themselves. 

The  past  due  interest  upon  a  mortgage,  which  by  its  terms 
draws  interest,  forms  a  part  of  the  net  income  for  taxation. 
It  has  not  been  paid,  and  the  only  right  to  it  is  that  it  is 
payable  by  the  terms  of  the  mortgage,  the  obligation  upon 
which  the  tax  has  been  paid;  it  is  a  part  of  the  debt  secured 
by  the  mortgage,  and  is  exempt.    Needless  to  say  that  naort- 
gage  loans  were  made  under  the  act,  and  old  mortgage  loans 
were  continued,  in  reliance  upon  the  exemption  provision. 
The  State  is  bound  to  keep  its  obligation  with  the  mortgagees 
and  cannot  be  permitted  to  change  its  position. 

If  there  is  a  fair  doubt  as  to  the  proper  construction  of 
section  359  of  the  Tax  Law,  the  court  will  be  solicitous  to 
adopt  the  construction  which  makes  for  validity  rather  tlxaja. 
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for  invalidity.  In  construing  the  statute  it  will  be  assumed 
that  the  State  meant  to  meet  its  fair  obligations  and  deal 
honorably  with  its  citizens  and  is  not  seeking  to  avoid  its 
just  obligations.  The  following  cases  sustain  these  views: 
People  ex  rel.  Cooper  Union  v.  Wells  (180  N.  Y.  537); 
People  ex  rel.  Cooper  Union  v.  Gass  (190  id.  323);  People 
ex  rel.  Roosevelt  Hospital  v.  Raymond  (194  id.  189).  In  each 
case  it  was  claimed  that  an  exemption  from  taxation  in 
the  charter  of  a  corporation  was  not  destroyed  by  a  sub- 
sequent general  tax  law.  In  the  Wells  case  it  was  held  that 
the  charter  of  the  relator  exempting  it  from  taxation  pre- 
vented the  Legislature  from  destroying  the  exemption.  The 
case  was  without  opinion  in  the  Appellate  Division  (98  App. 
Div.  623)  and  the  Court  of  Appeals,  but  is  explained  in 
People  ex  rel.  Roosevelt  Hospital  v.  Raymond  (194  N.  Y.  198, 
199).  In  the  Gass  case  it  was  held  that  the  charter  exemption 
could  be  repealed  by  virtue  of  section  1  of  article  8  of  the 
Constitution,  which  permits  all  general  laws  and  special  laws 
with  reference  to  corporations  to  be  altered  from  time  to  time  or 
repealed.  The  Roosevelt  Hospital  case  explains  the  other  cases, 
and  considers  that  a  general  statute  embracing  the  subject  of 
taxation  ordinarily  repeals  an  exemption  contained  in  a  special 
charter,  but  that  where  the  exemption  is  a  matter  of  con- 
tract, a  proposition  by  the  State  which  has  been  acted  upon 
by  the  party  claiming  the  exemption,  the  presumption  is  that 
it  is  not  repealed  and  that  the  exemption  survives  the  general 
statute.  It  could  not  be  presimaed  that  the  Legislature 
intended  to  violate  the  good  faith  and  the  agreement  of  the 
State,  but  it  is  presumed  to  have  intended  to  keep  faith  and 
to  observe  its  contracts  by  continuing  the  exemption.  The 
constitutional  provision  has  no  application  here  and  the  agreed 
exemption  continues. 

In  my  judgment  a  fair  construction  of  the  Tax  Law  exempts 
the  interest  upon  mortgages  which  have  paid  a  recording 
tax.  If  this  construction  is  wrong,  then  the  part  of  the 
statute  attempting  to  destroy  the  exemption  is  unconstitutional. 
I  favor  reversal. 

Determination  confirmed,  with  fifty  dollars  costs  and 
disbursements. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
James  W.  Egan,  as  Executor,  etc.,  of  Hannah  Egan 
Murphy,  Deceased,  Respondent. 

John  Murphy,  Appellant. 

Fourth  Department,  May  4,  1921. 

Partition  —  interlocutory  Judgment  directing  payment  of  proceeds 
into  Surrogate's  Court  —  surrogate  does  not  have  power  to  direct  ' 
payment  of  money  to  executor  in  proceedings  to  seU  same  prop- 
erty —  Code  of  Civil  Procedure,  §§  1638  and  2707,  applied  —  appeal 
—  order  directing  payment  of  money  to  executor  affects  substantial 
right  of  person  entitled  to  share  therein. 

Where  an  interlocutory  judgment  ii^  a  partition  action  instituted  within 
eighteen  months  after  the  dccith  of  the  owner  of  the  land  directs  that 
the  property  be  sold  free  from  liens  and  on  consent  of  the  parties  that 
the  money  be  paid  into  the  Surrogate's  Court  by  paying  the  same  to 
the  county  treasurer,  the  Surrogate's  Court  has  no  power  in  proceedings 
instituted  by  the  executor  to  sell  said  real  property  for  the  payment  of 
debts,  to  direct  that  said  funds  be  paid  over  to  the  executor  on  his  giving 
a  bond. 

Section  1538  of  the  Code  of  Civil  Procedure  governs  the  disposition  of 
proceeds  in  partition  actions,  and  the  surrogate  had  no  power  to  proceed 
under  section  2707  of  the  Code  of  Civil  Procedure. 

The  order  directing  the  payment  of  said  money  to  the  executor  affected  a 
substantial  right  of  the  appellant,  the  husband  of  the  decedent,  who  was 
entitled  to  a  share  of  the  partition  money,  in  that  it  deprived  him  of  his 
right  to  secure  his  share  in  the  manner  prescribed  by  section  1538  of  the 
Code  of  Civil  Procedure. 

Appeal  by  John  Muiphy,  husband  of  Hannah  Egan  Murphy, 
deceased,  and  one  of  the  persons  named  as  devisee  in  her  last 
will  and  testament,  from  that  part  of  an  order  of  the  Surro- 
gate's Court  of  Onondaga  county,  entered  in  the  office  of  said 
surrogate  on  the  16th  day  of  October,  1920,  directing  the 
coimty  treasurer  of  said  county  to  pay  over  to  the  executor 
herein  the  sum  of  $5,476.05,  proceeds  of  the  sale  of  real  prop- 
erty of  the  deceased  deposited  with  said  county  treasurer, 
pursuant  to  a  final  judgment  of  the  Supreme  Court  in  a 
partition  action. 

John  P.  Hennessey y  for  the  appellant. 

George  W.  O'Brien,  for  the  respondent. 

Digitized  by  VjOOQ  IC 


140  Matter  of  Murphy. 

Fourth  Department,  May,  1»21.  [Vol  1»7 

HuBBs,  J.: 

On  Maxch  25,  1918,  Hannah  Egan  Murphy  died  leaving  a 
last  will  and  testament  which  was  admitted  to  probate  in 
the  Surrogate's  Court  of  Onondaga  county.  Within  eighteen 
months  after  her  death  an  action  to  partition  the  real  property 
of  which  she  died  seized  was  commenced  by  her  husband, 
John  Murphy.  An  interlocutory  judgment  in  such  partition 
action  was  entered  which  directed  a  sale  by  a  referee  of  the 
real  estate  free  and  clear  of  aU  liens  and  incumbrances.  There- 
after a  report  of  sale  was  made  and  a  final  judgment  was  duly 
entered.  After  providing  for  the  payment  of  liens,  taxes, 
costs  and  expenses,  the  final  judgment  provided  as  follows: 

"  5.  That  said  referee,  after  making  the  payments  aforesaid 
divide  and  apportion  the  residue  among  the  parties  entitled 
Ihereto,  according  to  their  respective  interests  therein,  as 
adjudged  in  said  interlocutory  judgment  herein,  and  as  here- 
inafter provided.  That  said  referee  pay  into  Surrogate's  Court 
the  proceeds  of  the  sale  of  said  real  property  and  the  moneys 
received  by  him  as  referee  herein,  after  deducting  the  fees 
and  disbursements  as  hereinabove  provided,  by  paying  the 
same  to  the  county  treasurer  of  the  County  of  Onondaga  to 
the  credit  of  the  several  parties  to  this  action  according  to 
their  respective  shares  in  pursuance  of  and  in  compliance 
with  the  provisions  of  the  interlocutory  judgment  hereia, 
to  wit: 

"  (a)  That  he  pay  to  the  plaintiff,  John  Murphy,  in  the 
manner  above  provided,  an  one-third  thereof,  being  the  smn 
of  $1,825.37.'' 

The  final  judgment  then  provided  for  the  distribution  of  the 
balance  of  said  fimd  to  the  other  parties  in  interest. 

In  accordance  with  said  final  judgment  there  was  deposited 
with  the  county  treasurer  of  Onondaga  county  the  sum  of 
$5,476.05,  the  net  proceeds  of  the  sale  of  the  real  property. 

After  entry  of  the  interlocutory  judgment  in  said  partition 
action,  and  within  eighteen  months  after  the  probate  of  the 
will  in  question,  James  W.  Egan,  the  executor  thereof,  com- 
menced a  proceeding  in  the  Surrogate's  Court  of  Onondaga 
county  under  chapter  18,  title  4,  article  3,  of  the  Code  of 
Civil  Procedure  to  sell  said  real  property  to  pay  debts  and 
funeral  expenses.    As  a  result  of  such  proceeding  debts  and 
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expenses  to  the  amount  of  $617.44  were  allowed  by  the  surro- 
gate in  the  order  here  appealed  from,  which  order  also  pro- 
vided that  '^  the  amoimt  of  costs  and  expenses  of  adminis- 
tration be  reserved  until  the  further  hearing  herein,"  and 
that,  for  the  purpose  of  paying  said  claims  and  "  the  reasonable 
expenses  of  administration "  the  fimds  deposited  with  the 
county  treasurer  be  brought  into  the  account  on  the  judicial 
settlement,  to  be  disposed  of  by  the  decree.  The  coimty 
treasurer  was  directed  to  pay  to  the  executor  said  fund  of 
$5,476.06  and  interest  upon  the  filing  of  a  bond  for  $6,000, 
by  the  executor,  to  be  approved  by  the  surrogate. 

John  Murphy,  the  surviving  husband,  has  appealed  from 
said  order  to  this  court,  and  urges  that  the  surrogate  had  no 
authority  to  direct  the  coimty  treasurer  to  pay  over  to  the 
executor  the  fund  of  $5,476.05  deposited  with  said  coimty 
treasurer  under  the  final  judgment  in  the  partition  action. 

Section  1538  of  the  Code  of  Civil  Procedure  provides  as 
follows:  "  When  the  action  is  brought  before  eighteen  months 
have  elapsed  from  the  granting  of  such  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate  of  - 
a  decedent  from  whom  the  plaintiff  derived  his  title,  and  the 
interlocutory  judgment  directs,  as  above  provided,  that  the 
premises  shall  be  sold,  free  from  the  lien  of  debts,  the  final 
judgment  shall  direct  that  the  proceeds  of  the  sale  remaining 
after  the  payrnent  of  the  costs  *  *  *  be  forthwith  paid  into 
court  by  the  referee  making  such  sale  by  depositing  the  same 
with  the  county  treasurer  of  the  county,  in  which  the  trial  of 
the  action  is  placed,  to  the  credit  of  the  parties  entitled  thereto, 
to  await  the  further  order  in  the  premises." 

The  final  judgment  in  the  partition  action  directed  that  the 
net  proceeds  of  the  sale  be  paid  into  the  Surrogate's  Court. 
In  a  partition  action  there  seems  to  be  no  authority  for  the 
direction  to  pay  said  money  into  the  Surrogate's  Court, 
although  such  authority  did  exist  prior  to  1896  under  said 
section  1538  as  it  then  read.  (See  Laws  of  1890,  chap.  509; 
Laws  of  1896,  chap.  277;  Laws  of  1918,  chap.  305.)  The  final 
judgment  herein  so  provided,  however,  apparently  upon  con- 
sent of  all  the  parties. 

The  final  judgment  in  the  partition  action  fixed  the  rights 
of  the  appellant  and  of  all  other  parties  in  interest.    It  estab- 
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lished  the  amount  which  the  appellant  was  entitled  to  receive 
at  $1,825.37.  The  manner  in  which  he  could  withdraw  that 
sum  from  the  hands  of  the  county  treasurer  was  fixed  by 
section  1538  of  the  Code  of  Civil  Procedure.  He  might 
withdraw  such  money  at  any  time  by  filing  a  bond  and  pro- 
curing an  order  as  provided  in  said  section;  or,  upon  a  certificate 
of  the  surrogate  showing  that  eighteen  months  had  elapsed 
since  the  issuing  of  letters  upon  the  estate  of  the  decedent 
and  that  no  proceeding  for  the  mortgage,  lease  or  sale  of  the 
real  property  of  said  decedent  was  pending,  and  upon  the 
certificate  of  the  county  clerk  as  provided  in  said  section, 
he  might  apply  to  the  court  wherein  the  final  judgment  was 
rendered  for  an  order  directing  the  county  treasurer  to  pay 
over  the  sum  to  which  he  was  entitled  under  said  final 
judgment. 

Where  a  proceeding  to  sell,  lease  or  mortgage  real  property 
for  the  payment  of  debts  and  funeral  expenses,  commenced 
within  eighteen  months  after  letters  were  issued,  is  pending 
in  Surrogate's  Court,  the  fund  deposited  under  a  final  judgment 
in  a  partition  action  cannot  be  paid  out  until  the  determina- 
tion of  such  proceeding,  as  such  fund  stands  in  place  of  the 
real  property  sold  in  the  partition  action  and  is  subject  to 
the  lien  of  the  decedent's  debts.  {Matter  of  DusenJbury^  34 
Misc.  Rep.  666.) 

The  appellant  concedes  that  his  share  of  such  fund  estab- 
lished by  the  final  judgment  in  the  partition  action  is  subject 
to  its  proportionate  share  of  the  debts  of  decedent  established 
in  the  proceeding  in  Surrogate's  Court.  It  is  urged  by  the 
appellant,  however,  that  the  total  amount  which  is  a  l^al 
charge  against  said  fund  under  section  2703  of  the  Code  of 
Civil  Procedure  should  be  fixed  and  determined  by  the  surro- 
gate and  deducted  from  the  amoimt  on  deposit  with  the 
county  treasurer,  and  that  the  balance  should  be  paid  over 
to  the  appellant  and  to  the  other  parties  entitled  thereto. 
It  is  insisted  that  the  surrogate  had  no  authority,  when  the 
debts  were  established  at  $617.44,  to  order  the  payment  of 
the  whole  sum  of  $5,476.05  to  the  executor,  thereby  depriving 
the  appellant  of  his  right,  under  section  1538  of  the  Code  of 
Civil  Procedure,  to  apply  to  the  court  for  an  order  permitting 
him  to  withdraw  his  share  upon  furnishing  a  bond  as  required 


Digitized  by 


Google 


Matter  of  Murphy.  1 43 

App.  Div.  189]  Fourth  Department,  May,  1921. 

by  said  section,  and  making  his  share  subject  to  a  reduction 
for  executor's  commissions. 

If  the  surrogate  had  authority  to  order  the  county  treasurer 
to  pay  over  to  the  executor  a  fund  of  $5*476.05  to  enable  him 
to  pay  debts  of  $617.44,  he  would  have  had  the  same  authority 
no  matter  how  large  the  fimd  might  be.    If  the  final  judgment 
had  directed  that  the  fund  be  paid  into  the  Supreme  Coiul;, 
the  procedure  for  the  distribution  thereof  would  have  been 
according  to  section  1538  of  the  Code  of  Civil  Procedure  and 
the  decisions  construing  that  section.     (Licktenberg  v.  Lichten- 
berg  J  156  App.  Div.  535;  Matter  of  Dusenburyy  34  Misc.  Rep. 
666.)     Under  that  practice  the  Supreme  Court  could  not, 
in  a  partition  action,  order  the  fund  paid  over  to  an  executor. 
The  order  in  question  was  made  by  the  surrogate  on  the 
authority  of  section  2707  of  the  Code  of  Civil  Procedure, 
which  provides,  in  part:    "  The  proceeds  of  the  sale  of  any 
real  property  sold  by  judgment  of  another  court,  which  directs 
said  proceeds  to  be  paid  into  the  Surrogate's  Court  subject 
to  its  order,  may  be  directed  by  such  order  of  the  surrogate 
to  be  paid  to  the  executbr  or  administrator  to  be  brought  into 
the  account  on  such  judicial  settlement  and  disposed  of  in 
accordance  with  the  decree  made  thereupon."     (See  Laws  of 
1914,   chap.  443.)     The  language  of  that  section,  standing 
alone,  is  broad  enough  to  justify  the  order  in  question.     It 
will  be  noted  that  said  section  reads:   "  judgment    *     *     * 
which  directs  said  proceeds  to  be  paid  into  the  Surrogate's 
Court."     Prior    to    1896   said   section    1538    provided   that 
"such  court   may  direct  such  money  to  be  paid  into  the 
proper   Surrogate's  Court."     Said   section    1538,  as   it  now 
reads,  does  not  provide  for  paying  surplus  funds  in  a  parti- 
tion action  into  Surrogate's  Court.     In  an  action  to  foreclose 
a  mortgage  upon  real  property  it  is  provided,  in  section  1633 
of  the  Code  of  Civil  Procedure,  in  certain  cases  mentioned 
in  said  section,  where  the  claims  of  creditors  of  the  deceased 
mortgagor  may  be  enforced   against  a  surplus  fund,   that 
"  the  surplus  money  must  be  paid  into  the  Surrogate's  Court." 
(See  Laws  of  1915,  chap.  643.)     It  will  be  seen,  by  comparing 
said  section  1633,  relating  to  an  action  to  foreclose  a  mortgage 
on  real  property,  and  said  section  1538,  relating  to  an  action 
in  partition,  that  the  Legislature  has  provided  different  methods 
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in  the  given  cases  for  paying  out  surplus  money.  This  dififer- 
ence,  as  it  existed  under  other  sections  of  the  Code  of  Civil 
Procedure  prior  to  the  revision  of  the  Surrogates'  Court  Code 
(Laws  of  1914,  chap.  443)  was  pointed  out  in  Matter  of 
Dusenbury  (34  Misc.  Rep.  666).  The  statute  governing  the 
distribution  of  surplus  moneys  in  actions  for  partition  of  real 
property  is  said  section  1538;  the  practice  under  said  section 
has  been  laid  down  by  the  courts,  and  should  not  be  departed 
from  without  clear  and  expressed  authority. 

That  part  of  said  section  2707  above  quoted  would  very 
likely  justify  the  order  appealed  from  if  the  surplus  fund  had 
arisen  from  an  action  to  foreclose  a  mortgage  upon  real  prop- 
erty, but  as  the  fimd  in  question  was  deposited  in  a  partition 
action  the  surrogate  was  without  authority  to  make  an  order 
directing  that  the  whole  fund  be  paid  to  the  executor.  While 
it  is  true  that  the  final  judgment  in  the  partition  action  did 
direct  that  said  surplus  fund  be  paid  into  the  Surrogate's 
Court,  such  judgment  did  not  bestow  upon  the  Surrogate's 
Court  power  and  authority  to  make  an  order  which  the 
Supreme  Court  could  not  make  under  said  section  1538,  and 
did  not  authorize  the  Surrogate's  Court  to  apply  to  such 
proceeding  the  provisions  of  said  section  1633  applicable  to 
a  proceeding  to  distribute  surplus  funds  resulting  from  the 
foreclosure  by  action  of  a  real  property  mortgage. 

The  order  appealed  from  affected  a  substantial  right  of  the 
appellant  and  he  is  aggrieved  thereby.  (See  Code  Civ.  Proc. 
§  2754.)  The  order,  so  far  as  appealed  from,  should  be 
reversed,  with  ten  dollars  costs. 

All  concur. 

Order,  so  far  as  appealed  from,  reversed,  with  ten  dollars 
costs  and  disbursements. 
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DANtlEL  E.  Fane,  Appellant,  v.  The  National  Association 
OF  Railway  Postal  Clerks,  Respondent. 

Fourth  Department,  May  4,  1921. 

IiiBurance  —  accident  insurance  —  injuries  from  external,  violent 
and  accidental  means  —  rupture  received  by  mail  clerk  while 
performing  customary  work  not  within  policy. 

A  railway  mail  clerk  who,  while  engaged  in  his  customary  work  of  piling 
mail  sacks  in  a  car  in  the  usual  and  ordinary  way,  suffered  a  rupture, 
did  not  receive  an  injury  within  the  meaning  of  a  policy  of  insurance 
against  injuries  through  external,  violent  and  accidental  means. 

Appeal  by  the  plaintiff,  Daniel  E.  Fane,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Cattaraugus  on  the 
5th  day  of  June,  1920,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 

M.  B.  Jewell,  for  the  appellant. 

George  H.  Pierce  [George  A,  Larkin  of  counsel],  for  the 
respondent. 

HuBBS,  J.: 

The  plaintiff  in  this  action  was  insured  by  the  defendant 
against  personal  accidental  injuries.  The  certificate  issued  by 
the  defendant  contained  the  following  clause:  "  If  the  holder 
of  this  certificate  shall  receive  bodily  injuries  during  the 
continuance  of  this  certificate  through  external,  violent  and 
accidental  means  "  he  shall  be  entitled  to  recover,  etc.  The 
plaintiff  was  a  railway  postal  clerk.  On  the  20th  day  of 
October,  1916,  at  Binghamton,  while  in  the  performance  of 
his  duties,  he  was  engaged  in  piling  heavy  mail  bags  on  a 
stack  seven  or  eight  feet  high.  While  doing  that  work  he 
strained  the  covering  of  his  intestines  and  caused  a  rupture. 
An  action  was  brought  on  the  certificate  and  the  jury  found 
that  the  rupture  was  caused  through  external,  violent  and 
accidental  means  within  the  meaning  of  the  policy.  The  trial 
App.  Div.—  Vol.  CXCVII.        10 
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court  set  aside  the  verdict  of  the  jury  and  directed  a  verdict 
for  the  defendant.  The  sole  question  for  our  consideration  is 
whether  or  not,  under  any  inference  which  could  be  drawn 
from  the  evidence,  the  jury  was  justified  in  finding  as  it  did. 

There  is  no  dispute  in  the  evidence.  The  plaintiff  testified: 
"  I  was  lifting  a  heavy  sack  of  mail  to  put  it  way  up  here, 
and  felt  something  shp  down  here;  down  in  my  testicle. 
*  *  *  Q.  So  that  in  reaching  up  you  felt  this  give  way? 
A.  Yes,  sir."  That  is  all  there  is  of  the  case.  It  is  undisputed 
that  the  plaintiff  was  engaged  in  his  customary  work.  There 
is  no  claim  or  pretense  that  the  bag  which  he  was  hf ting  was 
any  heavier  than  other  bags  which  he  had  hfted  in  the  same 
way,  or  that  the  pile  upon  which  he  was  attempting  to  place 
it  was  any  higher  than  usual.  It  is  not  claimed  that  the  car 
gave  a  sudden  lurch  or  that  he  sUpped,  or  was  pushed  or 
jarred,  or  that  anything  out  of  the  ordinary  happened.  He 
simply  attempted  to  lift  the  heavy  mail  bag  in  question  on 
to  the  top  of  the  pile,  doing  just  what  he  expected  to  do  and 
what  he  was  accustomed  to  do,  and  doing  it  in  the  usual  and 
ordinary  way.  The  only  thing  unusual  or  unexpected  about 
the  whole  affair  was  that  the  strain  of  lifting  the  bag  on  this 
particular  occasion  caused  a  rupture.  From  those  facts  the 
appellant  urges  that  the  rupture  was  caused  "  through  external, 
violent  and  accidental  means." 

It  is  undoubtedly  true  that  the  act  of  lifting  the  mail  bag 
produced  an  unforeseen  consequence,  and  the  consequence 
might  commonly  be  called  an  accidental  injury,  and  the 
result  of  lifting  the  bag  might  be  accidental,  but  the  wording 
of  the  policy  is  "  through  *  ♦  *  accidental  means." 
The  means  which  the  plaintiff  used  to  place  the  bag  were 
exactly  those  which  he  intended  to  use  and  precisely  those 
he  had  used  on  many  other  occasions.  It  cannot  be  said 
that  the  means  were  accidental.  The  most  that  can  be  said 
is  that  the  result  was  accidental.  An  unexpected  result  fol- 
lowed, but  that  result  did  not  follow  through  accidental 
means.  He  was  injured  from  doing  what  he  intended  to  do 
and  doing  it  in  exactly  the  way  he  intended  to  do  it,  and  the 
rupture  was  not  the  result  of  accidental  means.  This  con- 
clusion is  sustained  by  many  decisions. 

One  of  the  leading  cases  in  point  arose  in  this  department, 


Digitized  by 


Google 


Fane  v.  Nat.  Assn.  of  Railway  Postal  Clerks.     147 

App.  Div.  145]  Fourth  Department,  May,  1921. 

the  case  of  Appel  v.  JEtna  Life  Ins.  Co.  (86  App.  Div.  83; 
aflfd.,  without  opinion,  180  N.  Y.  514).  The  opinion  of  Mr. 
Justice  McLennan  in  that  case,  it  seems  to  me,  is  a  complete 
answer  to  the  appellant's  contention  in  this  case.  There  the 
plaintiff's  intestate  injured  his  appendix  while  riding  a  bicycle 
by  the  ordinary  exertion  of  riding  without  having  suffered  any 
fall  or  shock.  It  appeared  that  the  muscles  used  in  the 
operation  of  riding  the  bicycle  necessarily  rubbed  against  the 
appendix  and  inflamed  it.  In  the  opinion  it  was  said:  '^  Our 
attention  has  not  been  called  to  any  case  which  holds,  and 
we  have  failed  to  discover  any  authority  for  the  proposition, 
that  a  result  which  is  produced  by  meaiis,  all  of  which  and 
every  detail  of  which  was  intended,  can  be  said  to  have  been 
produced  by  accidental  means,  simply  because  the  result 
which  followed  the  employment  of  such  means,  exactly  in  the 
manner  intended,  was  different  from  the  result  anticipated. 
In  order  that  the  plaintiff  may  succeed  in  the  case  at  bar, 
it  is  necessary  that  we  should  assent  to  that  exact  proposition. 
We  think  that  is  not  the  proper  construction  or  true  meaning 
of  the  language  of  the  policy  in  suit." 

In  the  case  of  Niskern  v.  United  Brotherhood  (93  App.  Div. 
364)  Mr.  Justice  Willard  Bartlett,  speaking  for  the  court 
in  the  Second  Department,  expressly  approved  of  the  Appel 
case  anfl  quotes  from  the  opinion  of  Mr.  Justice  McLei«^an. 
In  that  case  the  plaintiff,  a  carpenter,  was  suffering  from 
hardening  of  the  blood  vessels,  and  the  strain  of  lifting  a 
heavy  timber  ruptured  a  diseased  blood  vessel.  The  court 
held  that  there  could  be  no  recovery. 

Where  one  suffering  from  fatty  degeneration  of  the  heart 
ruptures  that  organ  through  over-exertion  in  the  ordinary 
way,  the  injury  is  not  caused  by  accidental  means.  (Shanberg 
V.  Fidelity  &  Casualty  Co.,  158  Fed.  Rep.  1.) 

Where  a  dilation  of  the  heart  was  caused  by  the  exertion 
of  a  man  in  raising  and  lowering  himself  repeatedly  from 
the  arms  of  a  chair,  it  was  held  that  as  the  exercise  was 
volimtary  and  intended  there  could  be  no  recovery  on  an 
accident  insurance  policy.  (Hastings  v.  Travelers'  Ins.  Co., 
190  Fed.  Rep.  258.) 

In  a  case  where  death  resulted  from  the  rupture  of  an 
artery  caused  by  the  insured  in  reaching  out  to  close  a  window, 

Digitized  by  VjOOQIC 


148    Fane  v.  Nat.  Assn.  op  Railway  Postal  Clerks. 

Fourth  Department,  May,  1921.  [VoL  197 

it  was  held  that  there  could  be  no  recovery  on  an  accident 
insurance  policy.  {Feder  v.  Iowa  State  Traveling  Men^s  Assa- 
ciatian,  107  Iowa,  538;  43  L.  R.  A.  693.) 

Many  more  cases,  from  different  jurisdictions,  might  be 
cited  in  support  of  the  same  proposition.  An  interesting  case 
arose  in  Buffalo,  N.  Y.  A  man  named  Pixley  was  suffering 
from  neuralgia.  He  sent  to  the  drug  store  and  purchased 
morphine  tablets.  While  suffering  pain  he  took  the  bottle 
of  tablets  and  poured  some  into  his  hand.  At  the  time  his 
hand  shook  and  his  face  was  drawn  with  pain  and  covered 
with  perspiration.  His  housekeeper,  who  was  in  the  room, 
asked  what  he  was  doing  and  he  told  her  to  leave  him  alone, 
that  he  knew  what  he  was  doing.  He  took  the  tablets  and 
died  as  the  result  of  morphine  poisoning.  The  trial  court 
held  that  the  plaintiff  had  failed  to  establish  a  cause  of  action 
for  injury  by  accidental  means,  and  granted  a  nonsuit.  The 
case  came  to  this  court  and  was  affirmed  by  a  vote  of  three 
to  two,  without  opinion,  and  was  also  affirmed  in  the  Court 
of  Appeals,  without  opinion.  The  trial  court  based  the  non- 
suit upon  the  ground  that  the  deceased  intended  to  take  the 
morphine,  that  the  means  were  not  accidental,  but  deliber- 
ate and  intentional,  and  that  only  the  result  was  accidental 
and,  therefore,  not  covered  by  the  pohcy.  (Pixley  y.  Com- 
mercial Travelers  Mut.  Accident  Assn.,  165  App.  Div.  950; 
affd.,  221  N.  Y.  545.) 

There  would  be  no  question  but  what  the  trial  court  in  the. 
case  at  *bar  was  right  in  directing  a  verdict  for  the  defendant 
if  it  were  not  for  the  late  case  of  Lewis  v.  Ocean  Accident  & 
Guarantee  Corporation  (224  N.  Y.  18).  In  that  case  a  well, 
healthy  man  had  a  pimple  on  his  hp.  It  looked  like  an 
ordinary  pimple.  It  became  larger  and  inflamed,  and  the 
insured  consulted  a  physician.  The  physician  testified  that 
there  was  a  punctured  wound  in  the  lip  which  had  inflamed 
and  infected  the  deeper  tissues.  The  insured  died  as  the 
result  of  the  inflammation  of  the  brain  produced  by  a  germ 
from  the  infected  pimple.  Judge  Cardozo,  writing,  said: 
"  We  think  there  is  testimony  from  which  a  jury  might  find 
that  the  pimple  had  been  punctured  by  some  instrument, 
and  that  the  result  of  the  pimcture  was  an  infection  of  the 
tissues.    If  that  is  what  happened,  there  was  an  accident. 
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We  have  held  that  mfection  resulting  from  the  use  of  a 
hyjKxiennic  needle  is  caused  by  '  accidental  means  '  *  *  *, 
The  same  thing  must  be  true  of  infection  caused  by  the  puncture 
of  a  pimple."  The  judge  calls  attention  to  the  evidence  of  the 
plaintiff's  expert  to  the  effect  that  the  entrance  of  the  germ 
from  the  skin  to  the  deeper  tissues  was  the  result  of  trauma, 
and  that  traiuna  is  almost  invariably  the  cause  of  such 
infections,  and  that  the  punctured  wound  was  a  sign  of  trauma, 
and  was  an  adequate  cause,  or,  at  least,  that  the  jury  might  so 
find. 

The  case  of  Bailey  v.  Interstate  Casualty  Co.  (8  App.  Div. 
127;  affd.,  158  N.  Y.  723)  was  cited  in  the  opinion.  The 
opinion  in  that  case  was  written  by  Mr.  Justice  Merwin. 
There  a  physician  injected  morphine  into  his  leg,  resulting  in 
infection.  It  was  claimed  by  the  defense  that  the  morphine 
caused  the  inflammation.  It  was  claimed  by  the  plaintiff 
that  it  was  caused  by  a  germ.  Mr.  Justice  Merwin  said: 
"  The  plaintiff  voluntarily  injected  the  morphine,  and  if  that 
caused  the  injury  it  could  hardly  be  accidental.  Upon  the 
evidence,  however,  it  might  have  been  found  that  the  injury 
was  in  no  way  attributable  to  the  morphine.  If  not,  then 
the  question  would  be  whether  the  injury  was  attributable  to 
the  introduction  of  the  needle  deeper  than  was  intended  and 
so  an  irritation  produced  which  induced  the  inflammation 
of  the  cellular  tissue,  or  whether  by  reason  of  the  needle  or 
skin  not  being  clean,  something  was,  in  the  act  of  puncturing, 
transferred  to  the  wound  which  induced  the  resulting  condi- 
tion." It  will  be  seen  from  the  above  quotation  that  the 
case  reUed  upon  by  Judge  Cardozo  did  not  hold  anything 
which  sustains  the  appellant's  contention  in  this  case. 

It  seems  to  me  that  the  Bailey  case  and  the  Lewis  case  are 
both  clearly  distinguishable  from  the  case  at  bar,  and  that 
the  principle  announced  in  those  cases  is  simply  that  where 
infection  is  caused  by  a  germ  entering  a  wound  and  producing 
an  injury,  the  injury  is  caused  by  accidental  means.  That 
is  far  from  holding  that  if  a  person  suffering  from  heart  disease 
over-exerts  himself  and  dies  as  the  result  of  the  over-exertion, 
it  can  be  said  that  he  died  from  accidental  means.  It  is  not 
to  be  presumed  that  the  Court  of  Appeals  intended  to  overrule 
its  decision  in  the  case  of  Appel  v.  JEtna  Life  Ins.  Co.,  and 
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the  decision  in  the  case  of  Pixley  v.  Commercial  Travelers 
Mut  Accident  Assn.,  without  even  calling  attention  to  those 
decisions  in  the  opinion. 

The  case  was  properly  decided  at  the  Trial  Term  and  the 
judgment  should  be  affirmed,  with-  costs. 

All  concur;  Kruse,  P.  J.,  not  sitting. 

Judgment  affirmed,  with  costs. 


Bank  of  Italy,  Respondent,  v.  Merchants  National  Bank, 

Appellant. 

Fourth  Department,  May  4,  1921. 

GontractB  —  telegram  by  bank  with  which  money  deposited  to 
another  bank  guaranteeing  payment  for  goods  bought  by  third 
person  imposes  primary  obligation  —  breach  of  contract  of  sale 
not  defense  to  action  on  drafts  —  aUegations  of  fulflUment  of 
contract  unnecessary  —  telegram  to  be  construed  most  strongly 
against  sender  —  complaint  stating  cause  of  action. 

Telegram  by  the  defendant  with  which  the  purchaser  of  goods  had  deposited 
mpney  for  the  price,  that  '*  We  guarantee  payment "  of  the  purchase 
price  on  presentation  of  the  original  bill  of  lading,  which  was  sent  to 
the  plaintiff,  which  thereafter  cashed  two  drafts  drawn  by  the  seller  on 
the  defendant  and  the  purchaser,  constitutes  a  letter  of  credit  and  an 
unconditional  primary  promise  to  pay  and  not  a  secondary,  promise  or' 
guaranty  of  collection  only,  and  the  plaintiff  had  the  right  to  proceed 
against  the  defendant  in  the  first  instance  on  its  refusal  to  pay  the  drafts. 

The  defendant  cannot  defend  on  the  ground  that  there  has  been  a  breach 
of  the  contract  by  the  vendor,  and  it  was  not  necessary  to  allege  in  the 
complaint  fulfillment  of  the  contract  by  the  vendor  or  demand  on  and 
failure  to  pay  by  the  vendee. 

The  telegram  was  prepared  by  the  defendant  and  it  is  necessary  to  take 
the  words  as  strongly  against  it  as  a  reasonable  reading  will  justify. 

Complaint  examined,  and  held,  to  state  facts  sufficient  to  constitute  ansause 
of  action. 

Appeal  by  the  defendant,  Merchants  National  Bank,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Chautauqua  on  the  11th  day  of  November,  1920,  upon  the 
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decision  of  the  court  rendered  after  a  trial  at  the  Chau- 
tauqua Special  Term,  overruling  the  demurrer  of  the  defend- 
ant to  the  amended  complaint. 

Thrasher^  Cole  &  Clapp  [Louis  L.  Thrasher  and  John  S. 
Leonard  of  coimsel],  for  the  appellant. 

Nugent  &  Heffeman  [AJJbert  E.  Nugent  of  counsel],  for  the 
respondent. 

HuBBs,  J.: 

This  is  an  appeal  from  an  interlocutory  judgment  overruling 
a  demurrer  of  the  appellant  to  the  respondent's  complaint. 
The  respondent  is  a  foreign  corporation,  engaged  in  business  at 
San  Francisco,  Cal.  The  appellant  is  a  national  bank  engaged 
in  business  in  the  city  of  Dunkirk.  The  complaint  alleges  that 
the  Sanesi  &  Maron  Company  of  Dunkirk,  N.  Y.,  bought  of 
Silvio  Rossi  of  San  Francisco  two  carloads  of  dried  grapes  at 
the  agreed  price  of  $24,009;  that  said  dried  grapes  were  deliv- 
ered to  a  railroad  company  at  Fresno,  Cal.,  for  shipment  to 
said  purchaser  at  Dunkirk,  N.  Y. ;  that  the  railroad  company 
issued  bills  of  lading  for  the  said  cars  and  the  said  cars  were 
shipped;  that  said  purchaser  deposited  with  the  appellant  the 
sum  of  $24,000  to  pay  the  purchase  price  of  said  two  cars  of 
dried  grapes  on  presentation  to  said  appellant  bank  at  Dunkirk 
of  the  original  bills  of  lading;  that  thereafter,  and  on  February 
2,  1920,  the  appellant  bank,  for  value  received,  sent  the 
following  telegram  to  the  respondent: 

"  Dunkirk,  N.  Y.,  258  P,  Feb.  2,  1920. 
"  Bank  of  Italy,  San  Francisco,  Cal.: 

"  We  guarantee  payment  two  cars  dried  grapes  bought  by 

Sanesi  &  Maron  Company  this  city  from  Silvio  Rossi  San 

Francisco   amoimting'  about   twenty-four   thousand   dollars. 

Payment  will  be  made  on  presentation  original  bill  lading  here. 

"  THE  MERCHANTS  NATIONAL  BANK." 

That  thereafter,  and  on  February  fourth,  the  vendor,  Silvio 
Rossi,  brought  to  the  respondent  bank  the  bills  of  lading  of 
said  two  cars  of  dried  grapes  and  made  drafts  for  the  same  on 
the  Sanesi  &  Maron  Company  and  Merchants  National  Bank. 
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The  respondent  cashed  the  drafts  for  the  said  two  cars  of 
dried  grapes.  The  dratts  were  presented  by  the  respondent 
to  the  appellant  bank  and  payment  was  refused.  This  action 
was  brought  to  recover  the  amount.  The  appellant  demurred 
upon  the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of -action. 

The  telegram  sent  by  the  appellant  to  the  respondent 
constituted  a  letter  of  credit  and  was  an  independent  contract 
between  the  appellant  and  the  respondent  upon  the  breach  of 
which  by  the  appellant  the  respondent  had  an  absolute  right 
of  action  if  it  were  not  for  the  word  "  guarantee  "  contained 
in  the  telegram.  {Frey  &  Son,  Inc.,  v.  Sherburne  Co,,  193 
App.  Div.  849;  American  Steel  Co,  v.  Irving  National  Bank, 
266  Fed.  Rep.  41.)  There  is  a  very  interesting  discussion 
of  the  law  applicable  to  letters  of  credit  in  32  Harvard  Law 
Review,  1 ;  also  in  34  Harvard  Law  Review,  533. 

It  is  the  contention  of  the  appellant,  however,  that  the 
word  "  guarantee  "  contained  in  the  telegram  imposed  upon  the 
appellant  a  secondary  obligation  and  not  a  primary  obligation 
as  is  usually  imposed  by  a  letter  of  credit,  and  the  appellant 
urges  that  the  telegram  was  not  a  direct  obUgation,  and  that 
the  appellant  could  not  be  made  Uable  to  the  respondent  on  a 
letter  of  credit  unless  the  purchaser,  the  Sanesi  &  Maron  Com- 
pany, was  liable  to  Silvio  Rossi  for  the  purchase  price  of 
the  two  carloads  of  dried  grapes;  in  other  words,  that  the 
wording  of  the  telegram  shows  upon  its  face  that  it  is  a 
promise  to  answer  for  the  debt  of  another  and  being  secondary 
that  it  is  not  enforcible  against  the  appellant  without  alleging 
in  the  complaint  and  proving  upon  the  trial  the  non-perform- 
ance of  the  contract  on  the  part  of  the  purchaser,  the  Sanesi  & 
Maron  Company. 

That  contention  is  correct,  of  course,  if  it  be  conceded  that 
the  obligation  is  secondary  and  a  promise  to  answer  for  the 
debt  or  default  of  another.  On  the  other  hand,  if  the  obligation 
assumed  by  the  appellant  is  a  direct,  primary  obligation  to 
pay,  then  the  action  could  be  brought  direct  upon  the  letter  of 
credit,  without  alleging  default  on  the  part  of  the  purchaser, 
the  Sanesi  &  Maron  Company.  The  theory  of  the  appellant 
should  not  be  sustained  if  there  is  any  way  to  avoid  it.  The 
construction  which  the  appellant  places  upon  the  contract, 
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if  sustained  by  the  courts,  would  be  a  serious  restriction  upon 
ordinary  business  methods. 

The  question  presented  resolves  itself  into  the  single  inquiry 
of  whether  or  not,  as  a  matter  of  law,  the  telegram  in  question 
was  a  contract  to  answer  for  the  debt  or  default  of  the  Sanesi  & 
Maron  Company,  or  whether  it  was  a  direct,  primary  promise 
to  pay.  I  think  that  the  telegram  was  an  unconditional 
primary  promise  by  the  appellant  to  pay  and  not  a  secondary 
promise  or  guaranty  of  collection  only,  and  that  the  appellant 
cannot  defend  upon  the  ground  that  there  has  been  a  breach 
of  the  contract  by  the  vendor.  Neither  the  appellant  nor  the 
respondent  was  a  party  to  the  contract  of  purchase  and  sale 
and  the  appellant  is  not  in  a  position  in  this  action  to  avail 
itself  of  any  defense  which  the  vendee  might  have  had  for 
damages  growing  out  of  the  contract.  If  I  am  right  in  that 
conclusion,  then  it  was  not  necessary  to  allege  in  the  complaint 
fulfillment  of  the  contract  by  the  vendor  or  demand  upon  and 
failure  to  pay  by  the  vendee.  The  complaint  alleges  that  the 
vendee,  the  Sanesi  &  Maron  Company,  deposited  $24,000  with 
the  appellant  bank  prior  to  the  sending  of  the  telegram.  The 
case  of  El  Paso  Bank  &  Trust  Co.  v.  First  State  Bank,  202 
S.  W.  Rep.  (Tex.)  522,  seems  to  be  exactly  in  point.  In  that 
case  the  telegram  read  as  follows: 

"  First  State  Bank,  Eustis,  Florida: 

"  We  guarantee  payment  three  hundred  dollars  by  Texas 
Produce  Company  for  carload  of  watermelons. 

''  [Signed]    EL  PASO  BANK  &  TRUST  CO." 

In  that  case  the  telegram  was  held  to  be  an  absolute  guaranty 
of  payment  and  not  a  guaranty  of  collection, 

In  the  case  of  Brown  v.  Curtiss  (2  N.  Y.  225)  the  payee  of 
a  note  made  the  following  indorsement  upon  the  back  of  it  and 
transferred  it:  "I  guarantee  the  payment  of  the  within." 
The  com*t  held  that  such  indorsement  was  a  guaranty  of  pay- 
ment, not  conditional  but  absolute. 

In  the  case  of  Loos  v.  McCormack  (107  App.  Div.  8)  the 
defendant  guaranteed  a  bond  and  mortgage  in  the  following 
language:  "  I  do  hereby  guarantee  unto  said  John  H.  Loos 
the  payment  and  collection  of  the  said  bond  and  mortgage 
and  of  the  interest  due  and  to  grow  due  thereon,  at  the  time 
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and  in  the  manner  therein  mentioned,  and  I  do  promise  to  pay 
the  money  at  maturity  thereof."  The  case  went  up  on  an 
appeal  from  an  interlocutory  judgment  sustaining  the  plaintiff's 
demurrer  to  the  defendant's  answer  and  the  court  held  that 
the  agreement  constituted  a  guaranty  of  payment  and  not 
a  guaranty  of  collection,  and  that  the  holder  might  proceed 
in  the  first  instance  against  either  the  principal  or  the  guarantor. 

In  the  case  of  First  National  Bank  v.  Jones  (219  N.  Y.  312) 
a  verdict  was  directed  by  the  trial  court  in  favor  of  the  plain- 
tiff. The  Court  of  Appeals  held  that  the  agreement  in 
question  was  an  absolute  agreement  and  an  unconditional 
guaranty  as  a  matter  of  law,  and  that  there  was  no  error  in 
directing  a  verdict  for  the  plaintiff.  In  the  opinion  Judge 
Chase  says:  "  The  meaning  of  the  guaranty  depends  upon 
the  intention  of  the  parties."  The  holding  of  the  court 
necessarily  implied  that  the  meaning  was  so  clear  from  the 
instrument  that  there  was  no  question  for  the  jury,  but  that 
it  should  be  passed  upon  as  a  question  of  law. 

Assuming,  however,  that  the  meaning  of  the  letter  of  credit 
in  the  case  at  bar  is  not  so  clear  that  it  can  be  held  as  a  matter 
of  law  to  be  an  absolute  unconditional  guaranty,  nevertheless 
the  judgment  overruling  the  demurrer  should  be  sustained, 
for  if  there  is  any  question  of  intent  to  be  determined  after  a 
hearing  of  the  evidence,  the  demurrer  could  not  be  sustained. 
In  determining  this  question  it  should,  of  course,  be  kept  in 
mind  that  this  letter  of  credit  was  prepared  by  the  appellant 
and  that  in  construing  it,  it  is  necessary  to  take  the  words  as 
strongly  against  the  appellant  as  a  reasonable  reading  will 
justify. 

I  advise  that  the  judgment  be  affirmed,  with  costs. 

All  concur;  Lambert,  J.,  not  sitting. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to 
the  defendant  to  plead  over  witliin  twenty  days  upon  payment 
of  the  costs  of  the  demurrer  and  of  this  appeal. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Mike  Cook,  Appellant. 

Fourth  Department,  May  4,  1921. 

Intoxicating  liquors  —  constitutionality  of  Liquor  Tax  Law,  as 
amended  by  Laws  of  1920,  chapter  911  —  extent  of  power  of  State 
to  legislate  for  the  purpose  of  enforcing  Eighteenth  Amendment 
to  Federal  Constitution  —  defendant  properly  convicted  of  viola- 
tion of  Liquor  Tax  Law  —  amendment  to  indictment  substituting 
real  name  of  defendant  was  proper. 

The  States  have  the  same  power  they  had  before  the  adoption  of  the 
Eighteenth  Amendment  to  the  Federal  Constitution  to  prohibit  traffic  in 
intoxicating  liquors  and  Congress  has  the  added  power  given  by  the 
amendment,  but  the  power  of  the  States  to  legislate  on  the  subject  is 
limited  by  the  second  section  of  the  amendment  to  the  passage  of  "  appro- 
priate legislation  "  to  enforce  such  amendment  and  they  cannot  legally 
enact  laws  repugnant  to  those  enacted  by  Congress  upon  the  subject. 

State  lows  in  so  far  as  they  conflict  with  and  are  repugnant  to  the  Volstead 
Act  are  abrogated  and  nuUifled  by  that  act,  but  in  so  far  as  they  are 
"  appropriate  legislation  "  to  enforce  said  Eighteenth  Amendment  they 
are  legal  and  enforcible. 

The  Liquor  Tax  Law,  as  amended  by  chapter  911  of  the  Laws  of  1920,  in 
so  far  as  it  permits  the  traffic  in  intoxicating  liquors  on  the  payment 
of  a  tax  is  void,  but  it  is  vahd  in  so  far  as  it  is  made  a  crime  to  traffic  in 
intoxicating  Hquors. 

Accordingly,  the  defendant  was  properly  convicted  of  a  violation  of  the 
Liquor  Tax  Law.  Furthermore,  the  defendant  was  charged  with  violating 
the  Liquor  Tax  Law,  and  if  the  amendment  were  void,  the  act  as  it  stood 
before  the  amendment  is  in  force  and  operation  and  the  defendant  was 
properly  convicted  thereunder. 

The  fact  that  different  penalties  are  provided  in  the  State  statute  and  in 
the  Volstead  Act  does  not  make  the  State  statute  void. 

The  indictment  was  proi)erly  found  against  the  defendant,  and  the  court 
had  the  power  to  permit  an  amendment  substituting  the  defendant's 
real  name  in  place  of  a  fictitious  name.. 

Appeal  by  the  defendant,  Mike  Cook,  from  a  judgment  of 
the  Coimty  Court  of  Cattaraugus  county,  rendered  on  the 
18th  day  of  October,  1920,  convicting  him  of  violating  the 
Liquor  Tax  Law  of  the  State  of  New  York. 

/.  M.  Seymour,  for  the  appellant. 

Archibald  M.  LaidUiw,  District  Attorney,  for  the  respondent. 
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HxjBBS,  J.: 

Upon  the  trial  of  the  defendant  his  counsel,  by  objections 
and  exceptions  to  the  rulings  made  by  the  court,  raised  the 
question  that  the  defendant  could  not  be  legally  convicted 
of  the  crime  of  violating  the  Liquor  Tax  Law  because  that 
law  had  been  superseded  and  nullified  by  the  adoption  of  the 
Eighteenth  Amendment  to  the  Constitution  of  the  United 
States  and  the  enactment  of  the  National  Prohibition  Act 
(41  U.  S.  Stat,  at  Large,  305,^  chap.  83),  being  the  act  of 
October  28,  1919,  known  as  the  Volstead  Act. 

The  first  two  sections  of  the  Eighteenth  Amendment  read  as 
follows: 

"  Section  1.  After  one  year  from  the  ratification  of  this 
article  the  manufacture,  sale,  or  transportation  of  intoxicating 
Hquors  within,  the  importation  thereof  into,  or  the  e^qwrtation 
thereof  from  the  United  States  and  all  territory  subject  to  the 
jurisdiction  thereof  for  beverage  purposes  is  hereby  prohibited. 

"  Sec.  2.  The  Congress  and  the  several  States  shall  have 
concurrent  power  to  enforce  this  article  by  appropriate 
legislation.'^  (40  U.  S.  Stat,  at  Large,  1941,  1942.)  That 
amendment  was  ratified  on  January  29,  1919. 

Congress,  in  pursuance  of  said  second  section  of  the  Eigh- 
teenth Amendment,  enacted  the  Volstead  Act,  which,  in  title  II, 
section  1,  provides  as  follows:  "The  word  'liquor'  or  the 
phrase  '  intoxicating  liquor '  shall  be  construed  to  include 
alcohol,  brandy,  whisky,  rum,  gin,  beer,  ale,  porter,  and 
wine,  and  in  addition  thereto  any  spirituous,  vinous,  malt, 
or  fermented  liquor,  Uquids,  and  compounds,  whether  medi- 
cated, proprietary,  patented,  or  not,  and  by  whatever  name 
called,  containing  one-half  of  1  per  centum  or  more  of  alcohol 
by  volume  which  are  fit  for  use  for  beverage  purposes."  (41 
U.  S.  Stat,  at  Large  307,  tit.  2,  §  1.) 

By  section  3  of  the  same  title  it  is  provided  that  "  No 
person  shall  on  or  after  the  date  when  the  Eighteenth  Amend- 
ment to  the  Constitution  of  the  United  States  goes  into  effect, 
manufacture,  sell,  barter,  transport,  import,  export,  deliver, 
furnish  or  possess  any  intoxicating  liquor  except  as  authorized 
in  this  act,  and  all  the  provisions  of  this  act  shall  be  liberally 
construed  to  the  end  that  the  use  of  intoxicating  Uquor  as 

beverage  may  be  prevented."     (41  U.  S.  Stat,  at  Large,  308, 
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tit.  2,  §  3.)  Section  29  of  the  same  title  of  the  act  provides 
the  penalties  for  the  violation  thereof.  (41  U.  S.  Stat,  at 
Large,  316,  tit.  2,  §  29.) 

After  the  enactment  of  the  Volstead  Act,  this  State,  by  chap- 
ter 911  of  the  Laws  of  1920,  amended  the  State  Liquor  Tax 
Law  (Consol.  Laws,  chap.  34).  The  evident  intent  of  said 
amendment  was  to  permit  the  sale  by  the  holder  of  a  Uquor 
tax  certificate  of  Uquor  containing  not  more  than  two  and 
seventy-five  hundredths  per  centum  of  alcohol  by  weight 
to  be  used  for  beverage  purposes,  under  certain  conditions 
and  restrictions  as  provided  in  the  act.  The  term  "  Hquors  " 
was  defined  in  said  act  as  containing  ^'  At  least  one-half  of 
one  per  centimi  of  alcohol  by  weight.''  "  Intoxicating  liquors  " 
were  defined  in  said  act  as  those  containing  more  than  two 
and  seventy-five  hundredths  per  centum  of  alcohol  by  weight 
and  "  non-intoxicating  beverages,"  as  hquors  containing  not 
more  than  two  and  seventy-five  hundredths  per  centum  of 
alcohol  by  weight,  and  used  or  intended  to  be  used  for  beverage 
purposes.  The  act  provided  that  it  should  be  unlawful  "  To 
manufacture,  sell  or  transport  intoxicating  liquors  [those  con- 
taining more  than  two  and  seventy-five  hundredths  per 
centum  of  alcohol  by  weight]  for  beverage  purposes  within 
the  State.''  The  act  also  made  it  unlawful  for  any  person 
who  had  not  paid  a  tax  as  provided  in  the  act  to  sell  or  give 
away  any  Hquor  containing  at  least  one-half  of  one  per 
centimi  of  alcohol  l^y  weight.  It  provided  penalties  for  the 
violation  thereof  different  from  those  provided  in  the  Volstead 
Act.  (See  Liquor  Tax  Law,  §§2,  36, 43,  as  amd.  by  Laws  of 
1920,  chap.  911;  Id.  §  30,  as  added  by  Laws  of  1920,  chap.  911.) 

TKere  were,  therefore,  in  existence  at  the  same  time  two  acts, 
the  State  Liquor  Tax  Law  and  the  Volstead  Act.  The  State 
act  purported  to  make  it  lawful  imder  certain  conditions  and 
restrictions  for  persons  who  had  paid  the  liquor  tax  to 
traflfic  in  hquor  containing  at  least  one-half  of  one  per  centum 
and  not  over  two  and  seventy-five  hundredths  per  centiun 
of  alcohol  by  weight,  and  the  Volstead  Act  made  it  unlawful 
to  traffic  in  liquor  containing  one-half  of  one  per  centum  or 
more  of  alcohol  by  volume.  In  view  of  that  situation,  can  it 
be  held  that  the  State  act  was  a  valid  act,  and  that  a  violation 
of  its  provisions  constituted  a  criijae? 
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Prior  to  the  enactment  of  the  Eighteenth  Amendment  the 
regulation  of  the  manufacture  and  sale  of  intoxicating  liquors, 
apart  from  the  interstate  commerce  regulations,  was  exercised 
exclusively  by  the  States  under  the  general  police  powers. 
(Mugler  v.  Kansas,  123  U.  S.  623;  31  Law.  Ed.  205;  Matter  of 
Rahrer,  140  U.  S.  545;  sub  nom.  WiUcersonv.  Rahrer,  35  Law. 
Ed.  572;  Purity  Extract  Co.  v.  Lynch,  226  U.  S.  192;  57  Law. 
Ed.  184;  Hamilton  v.  Kentucky  Distilleries  Co.,  251  U.  S. 
146,  156;  64  Law.  Ed.  194.) 

The  Federal  government  is  one  of  delegated  powers. 
(  United  States  v.  Cruikshank,  92  U.  S.  542.) 

"  The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respeclively,  or  to  the  people."  (U.  S.  Const., 
10th  Amendt.)  Statutes  enacted  by  the  different  States  to 
regulate  the  manufacture  and  sale  of  intoxicating  hquors 
were  enacted  in  the  exercise  of  their  acknowledged  sovereignty 
under  their  reserved  power,  the  police  power,  and  the  Federal 
government  had  no  power  to  enact  laws  upon  the  subject 
until  such  power  was  delegated  by  the  Eighteenth  Amendment. 

Does  the  fact  that  the  Federal  Government  has  enacted  the 
Volstead  Act,  in  pursuance  of  the  provisions  of  the  Eighteenth 
Amendment,  deprive  the  States  of  the  reserved  poUce  power 
which  they  formerly  possessed,  and  prevent  them  from  legis- 
lating for  the  prohibition  of  the  sale  of  intoxicating  liquors? 
If  not,  can  the  State  Liquor  Tax  Law  be  held  to  be  "  appro- 
priate legislation  *'  to  enforce  the  Eighteenth  Amendment 
within  the  meaning  of  section  2  thereof,  which  provides: 
"  The  Congress  and  the  several  States  shall  have  concurrent 
power  to  enforce  this  article  by  appropriate  legislation." 

The  case  of  Rhode  Island  v.  Palmer  (253  U.  S.  350;  64  Law. 
Ed.  946)  makes  it  clear  that  such  parts  of  the  State  Liquor  Tax 
Law  as  purport  to  legaUze  the  sale  of  hquors  containing  one- 
half  of  one  per  centum  or  more  of  alcohol  by  volume  by 
persons  who  have  paid  a  liquor  tax  are  abrogated  and  inoper- 
ative because  repugnant  to  the  provisions  of  the  Eighteenth 
Amendment,  as  construed  by  the  Supreme  Court  of  the  United 
States  in  said  case,  where  it  is  said  in  conclusions  6  and  7 
of  the  opinion: 

"  6.  The  first  section  of  the  Amendment  —  the  one  embody- 
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ing  the  prohibition  —  is  operative  throughout  the  entire 
territorial  Umits  of  the  United  States,  binds  all  legislative 
bodies,  courts,  public  officers  and  individuals  within  those 
limits,  and  of  its  own  force  invaUdates  every  legislative  act  — 
whether  by  Congress,  by  a  State  Legislature,  or  by  a  territorial 
assembly  —  which  authorizes  or  sanctions  what  the  section 
prohibits,  7.  The  second  section  of  the  Amendment  —  the 
one  declaring  '  The  Congress  and  the  several  States  shall  have 
concurrent  power  to  enforce  this  article  by  appropriate  legis- 
lation ' —  does  not  enable  Congress  or  the  several  States  to 
defeat  or  thwart  the  prohibition,  but  only  to  enforce  it  by 
appropriate  means." 

The  Eighteenth  Amendment,  however,  does  not  purport  to 
grant  to  Congress  the  exclusive  power  to  legislate  upon  the 
question  of  traffic  in  intoxicating  liquors.  It  grants  to  Con- 
gress only  "  concurrent  power  "  and  does  not  by  its  terms 
deprive  the  States  of  their  reserved  pohce  power  to  prohibit 
such  traffic.  The  words  of  the  section  are  clear:  "  The  Con- 
gress and  the  several  States  shall  have  concurrent  power  to 
enforce  this  article  by  appropriate  legislation."  The  States 
have,  therefore,  the  same  power  which  they  had  before  the 
passage  of  the  Eighteenth  Amendment  to  prohibit  traffic  in 
intoxicating  liquors  and  Congress  has  the  added  power  given 
by  such  amendment.  The  power  of  the  States  to  legislate 
on  the  subject  is  limited  by  the  second  section  of  the  amend- 
ment to  the  passage  of  "  appropriate  legislation  "  to  enforce 
such  amendment  and  they  cannot  l^ally  enact  laws  repugnant 
to  those  enacted  by  Congress  upon  the  subject.  State  laws 
thereon,  in  so  far  as  they  conflict  with  and  are  repugnant  to 
the  Volstead  Act  are  abrogated  and  nullified  by  that  act,  but 
in  so  far  as  they  are  "  appropriate  legislation  "  to  enforce  the 
said  Eighteenth  Amendment  they  are  legal  and  enfordble. 
In  Commonwealth  v.  Nickerson  (236  Mass.  281;  128  N.  E.  Rep. 
273)  the  Supreme  Court  of  Massachusetts  said:  ''  We  are  of 
opinion  that  the  word  '  concurrent '  in  this  connection  means 
a  power  continuously  existing  for  efficacious  ends  to  be  exerted 
in  support  of  the  main  object  of  the  amendment  and  making 
contribution  to  the  same  general  aim  according  to  the  needs 
of  the  State,  even  though  Congress  also  has  exerted  the  power 
reposed  in  it  by  the  amendment  by  enacting  enforcing  legis- 
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lation  operative  throughout  the  extent  of  its  territory.  Legis- 
lation by  the  States  need  not  be  identical  with  that  of  C5ongress. 
It  cannot  authorize  that  which  is  forbidden  by  Congress. 
But  the  States  need  not  denounce  every  act  committed  within 
their  boundaries  which  is  included  within  the  inhibition  of  the 
Volstead  Act,  nor  provide  the  same  penalties  therefor.  It  is 
conceivable  also  that  a  State  may  forbid  imder  penalty  acts 
not  prohibited  by  the  act  of  Congress.  The  concurrent 
power  of  the  States  may  differ  in  means  adopted  provided  it  is 
directed  to  the  enforcement  of  the  amendment.  Legislation 
by  the  several  States  appropriately  designed  to  enforce  the 
absolute  prohibition  declared  by  the  Eighteenth  Amendment  is 
not  void  or  inoperative  simply  because  Congress,  in  perform- 
ance of  the  duty  cast  upon  it  by  that  amendment,  has  defined 
and  prohibited  beverages  and  has  established  regulations  and 
penalties  concerning  them.  State  statutes,  rationally  adapted 
to  putting  into  execution  the  inexorable  mandate  against  the 
sale  of  intoxicating  liquors  for  beverage  contained  in  section  1 
of  the  amendment  by  different  definitions,  regulations  and 
penalties  from  those  contained  in  the  Volstead  Act  and  not  .in 
conflict  with  the  terms  of  the  Volstead  Act,  but  in  harmony 
therewith,  are  valid.  Existing  laws  of  that  character  are  not 
suspended  or  superseded  by  the  04^  of  Congress.  The  fact  that 
Congress  has  enacted  legislation  covering  in  general  the  field 
of  national  prohibition  does  not  exclude  the  operation  of 
appropriate  State  legislation  directed  to  the  enforcement  by 
different  means  of  prohibition  within  the  territory  of  the  State.'' 
The  following  cases  enimciate  the  same  principle:  Ex  parte 
Guerra  ( —  Vt.  — ;  110  Atl.  Rep.  224);  Jones  v.  Hicks  (150 
■Ga.  657;  104  S.  E.  Rep.  771);  Scroggs  v.  State  (150  Ga.  753; 
105  S.  E.  Rep.  363);  State  v.  Fore  (180  N.  C.  744;   105  S.  E. 

Rep.  334) ;  City  of  Shreveport  v.  Marx  ( La. ;  86  So. 

Rep.  602) ;  State  ex  rel,  Stranahan  v.  District  Court  (58  Mont. 
684;  194  Pac.  Rep.  308);  Allen  v.  CrnimmweaUh  ( — Va.  — ; 
105  S.  E.  Rep.  589);  Ex  parte  Crookshank  (269  Fed.  Rep.  980) ; 
Franklin  v.  State  (88  Tex.  Crim.  342;  227  S.  W.  Rep.  486); 
Woods  V.  City  of  Seattle  (270  Fed.  Rep.  315);  United  States  v. 
Peterson  (268  id.  864) ;  Ex  parte  Ramsey  (265  id.  950).  All  of 
those  cases  grew  out  of  the  construction  of  laws  existing  at  the 
time  of  the  enactment  of  the  Volstead  Act.    The  following 
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cases  in  this  State  hold  that  the  amendment  of  the  Liquor 
Tax  Law,  passed  after  the  enactment  of  the  Volstead  Act, 
being  chapter  911  of  the  Laws  of  1920,  the  statute  in  question 
in  this  case,  is  enforcible  and  that  a  violation  thereof  consti- 
tutes a  crime:  People  v.  Foley  (113  Misc.  Rep.  244);  People  v. 
Mason  (186  N.  Y.  Supp.  215) ;  'Ex  parte  Finegan  (270  Fed.  Rep. 
665). 
The  only  case  which  I  have  been  able  to  find  which  seems  to 

be  in  conflict  is  the  case  of  State  v.  Oreen  ( La. ;  86  So. 

Rep.  919)  where  the  court  said:  "  Act  66  of  1902,*  by  prohibit- 
ing the  sdling  of  intoxicating  liquorswithout  a  license,  implies 
the  right  of  any  and  every  person  to  obtain  the  license.  Such 
a  law,  if  enacted  subsequent  to.  the  adoption  of  the  Eighteenth 
Amendment,  would  not  be  ^  appropriate  legislation.'  It 
would  be  absolutely  violative  of  the  amendment.  The  statute 
is  altogether  inconsistent  with  the  constitutional  amendment, 
and  is  therefore  without  effect."  That  case  seems  to  be  in 
conflict  with  the  case  of  City  of  Shreveport  v.  Marx  (supra)  ^ 
previously  decided  by  the  same  court,  and  it  is  also  in  conflict 
with  all  other  cases  upon  the  question.  In  those  cases  it  was 
held  that  the  fact  that  the  State  statutes  made  it  a  crime 
to  traffic  in  liquor,  unless  a  license  had  been  procured  as 
provided  in  the  State  statutes,  did  not  make  the  statutes  void 
and  xmenforcible  because  in  conflict  with  the  Eighteenth 
Amendment  or  the  Volstead  Act.  It  was  held  that  such 
parts  of  the  statutes  as  provided  for  the  sale  of  intoxicating 
liquors  upon  procuring  a  license  were  in  conflict  with  the 
Eighteenth  Amendment  and  the  Volstead  Act  and  were, 
therefore,  void  and  unenforcible,  but  that  the  parts  of  such 
statutes  as  made  it  a  crime  to  traffic  in  such  liquors  remained 
in  full  force  and  operation.  In  the  case  of  CommonweaUh  v. 
Ntckerson  {supra)  the  court  said:  "The  general  purpose 
of  R.  L.  c.  100,  is  prohibition,  except  as  local  option  manifested 
by  annual  votes  in  the  several  municipalities  effectuated  by 
the  granting  of  licenses  through  mimicipal  boards  may  result 
in  a  regulated  method  of  sales  by  licensees.  The  burden  of 
proving  such  authorization  rests  upon  a  defendant,  however. 

*See  La.  R.  S.  §  910,  as  amd.  by  La.  Aots  of  1902,  No.  66,  p.  93;  1 
Wolff  Const.  &  Stat.  La.  444.—  [Rep. 
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Upon  a  complaint  for  an  illogal  sale  the  commonwealth  makes 
out  its  case  by  showing  a  sale  of  intoxicating  liquor.  The 
defendant,  in  order  to  escape  conviction,  must  prove  his 
license.  R.  L.  c.  219,  §  7;  CommonweaUh  v.  Regan,  182  Mass. 
22,  25;  64  N.  E.  407.  As  matter  of  statutory  construction, 
the  prohibition  is  general,  the  Ucense  is  exceptional.  The 
latter  is  dependent  upon  the  efficacy  of  a  vaUd  local  vote 
and  a  genuine  Ucense.  This  being  the  purpose  and  plan 
of  the  statute,  its  prohibitory  features  are  not  so  dependent 
upon  those  respecting  Ucense  as  to  be  swept  away  when  those 
as  to  Ucense  are  stricken  down  by  the  Eighteenth  Amendment. 
The  general  rule  of  the  statute  continues  to  prevail,  even  though 
the  law  has  do  changed  that  the  special  defense  can  no  longer 
be  made  out.  ll  foUows  that  R.  L.  c.  100,  has  not  been 
abrogated  by  the  Eighteenth  Amendment  and  the  Volstead 
Act.  The  sections  under  which  the  complaint  was  framed 
against  the  defendant  are  stUl  operative  and  efficacious.'' 

That  opinion  referred  to  a  State  statute  which  was  in  force 
when  the  Eighteenth  Amendment  was  adopted,  but  I  think 
the  same  principle  appUes  to  the  statute  in  question  in  the 
case  at  bar.  That  statute  prohibits  the  traffic  in  intoxicating 
liquors  unless  a  Uquor  tax  is  paid  and  a  certificate  issued. 
The  provision  permitting  such  traffic  upon  payment  of  a  tax 
is  void,  but*the  provision  making  it  a  crime  to  traffic  therein 
remains  in  force. 

It  is  a  famiUar  principle  that  a  statute  may  be  imconstitu- 
tional  in  part  and  valid  in  part,  if  the  parts  which  are  void  can 
be  separated  from  those  which  are  valid.  {Presser  v.  lUinoiSy 
116  U.  S.  252;  People  ex  rel.  Devery  v.  Coler,  173  N.  Y.  103.) 
I  think  that  the  statute  in  question  can  be  so  separated,  and 
that  the  parts  which  prohibit  traffic  in  Uquor  are  valid  and  that 
a  violation  thereof  constitutes  a  crime.  Section  40  of  said  act 
(Laws  of  1920,  chap.  911)  provides:  '^  §  40.  If  any  section  or 
provision  of  this  act  shaU  be  held  to  be  invalid,  it  is  hereby  pro- 
vided that  all  other  provisions  of  this  act  which  are  not  expressly 
held  to  be  invalid  gJiall  continue  iu  full  force  and  effect.'* 

llie  fact  that  different  penalties  are  provided  in  the  State 
statute  and  in  the  Volstead  Act  does  not  make  the  State  statute 
void.  {Commonwealth  v.  Nickerson,  supra;  Ex  parte  Crook- 
shank,  supra.) 
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If,  however,  the  amendment  of  the  Liquor  Tax  Law  in 
question  should  be  held  to  be  unconstitutional  and  void, 
still  the  defendant  was  legally  convicted.  He  was  charged 
in  the  indictment  with  a  violation  of  the  Liquor  Tax  Law. 
The  Liquor  Tax  Law  of  the  State  was  amended  by  the  amend- 
ment in  question  in  1920.  If  that  amendment  is  uncon- 
stitutional and  void,  the  Liquor  Tax  Law  as  it  stood  before 
that  amendment  is  in  force  and  operation,  and  the  defendant 
was  properly  convicted  thereunder.  (People  ex  rel.  Farrington 
V.  Mensching,  187  N.  Y.  8.)  The  indictment  was  properly 
found  against  the  defendant  —  the  court  had  authority  to 
permit  the  amendment  substituting  the  name  of  the  defendant 
in  place  of  the  fictitious  name  contained  in  the  indictment. 

The  judgment  of  conviction  should  be  affirmed. 

All  concur. 

Judgment  of  conviction  affirmed. 


Franklin    Knitting    Mills,    Respondent^    v.    IsmoR    H. 
Meyerson,  Appellant. 

First  Department,  May  27,  1921. 

PleadingB  —  bill  of  partictilars  —  action  on  promissory  notes  — 
counterclaim  on  breach  of  contract  of  sale  of  goods  —  bill  of 
particulars  stating  that  orders  for  goods  were  in  writing  —  letters 
referring  to  oral  orders  admissible. 

In  an  action  on  promissory  notes  the  defendant  interposed  a  counterclaim 
based  on  a  breach  of  contract  of  the  sale  of  goods  and  in  a  bill  of  particulars 
furnished  by  him  stated  that  the  orders  for  the  goods  were  in  writing. 
Hdd,  that  it  was  error  to  refuse  to  admit  in  evidence  letters  written  by 
the  defendant  to  the  plaintiff  which  referred  to  oral  orders  given  thereto- 
fore, and  which  were  repeated  in  the  letters,  and  to  refuse  to  permit  the 
defendant  to  testify  to  the  oral  orders  on  the  ground  that  he  was  limited 
by  his  bill  of  particulars  to  written  orders. 

Appeal  by  the  defendant,  Isidor  H.  Meyerson,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plamtiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
on  the  10th  day  of  April,  1920,  on  the  verdict  of  a  jury  rendered 
by  direction  of  the  court,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  21st  day  of  April,  1920,  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 
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Charles  Goldzier  of  counsel  [House,  Grossman  &  Vorhausy 
attorneys],  for  the  appellant. 

Otto  C.  SammeriQh  of  counsel  [MaxweU  C.  Katz  with  him  on 
the  brief],  for  the  respondent. 

Page,  J.: 

The -action  was  brought  to  recover  upon  four  certain  prom- 
issory notes  made  by  the  defendant  in  favor  of  the  plaintiff 
for  $1,800,  each  payable  in  four  months.  The  answer  contains 
a  defense  and  counterclaim  alleging  that  the  Smart  Set 
Specialty  Clothing  Co.,  Inc.,  was  organized  and  incorporated 
by  the  plaintiff  for  the  express  purpose  of  manufacturing  and 
selling  garments  to  be  made  solely  out  of  the  goods  manufac- 
tured by  the  plaintiff.  The  defendant  entered  into  a  contract 
with  the  plaintiff  to  purchase  from  it  forty  shares  of  the  stock 
of  the  said  Smart  Set  Specialty  Clothing  Co.,  Inc.,  of  the  par 
value  of-  $50  each,  for  the  sum  of  $10,000.  The  defendant 
then  owned  ten  shares  and  thus  secured  the  entire  capital 
stock  of  the  said  corporation.  The  defendant  agreed  to  pay 
for  said  stock  the  sum  of  $9,000,  to  be  paid  $1,000  in  cash 
and  $9,000  by  giving  five  promissory  notes  for  $1,800  each. 
The  plaintiff  further  agreed  in  said  contract  to  extend  to  the 
said  corporation  sixty  days'  credit  in  amount  not  to  exceed 
$2,500,  this  provision  to  continue  dming  the  life  of  the  contract 
so  that  the  said  corporation  should  at  all  times  have  standing 
a  credit  for  merchandise  of  $2,500.  The  plaintiff  also  agreed 
as  soon  as  possible  after  receiving  orders,  and  in  the  usual 
course  of  busineas,  to  deliver  to  the  said  corporation  on  account 
of  said  credit  knit  cloth  manufactured  by  the  party  of  the 
first  part  of  the  quality,  shades  and  prices  therein  specifically 
set  out.  The  answer  further  alleges  that  the  plaintiff  has 
failed,  refused  and  neglected  to  furnish  to  the  Smart  Set 
Specialty  Clothing  Co.,  Inc.,  the  goods  mentioned  in  said 
contract,  although  the  same  have  been  duly  ordered  and 
demanded,  and  that  such  goods  as  the  plaintiff  did  furnish 
were  of  an  inferior  grade  and  defective  both  in  workmanship 
and  quality  of  material,  and  that  the  notes  mentioned  in  the 
complaint  were  the  notes  mentioned  in  the  contract.  Damages 
are  alleged  in  the  sum  of  $50,000.  There  are  other  allegations 
of  the  answer  that  would  be  appropriate  to  a  defense  of  fraud. 
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in  that  the  repres^itations  that  plaintiff  would  furnish  and 
dehver  the  goods  were  made  as  an  inducement  to  entering 
into  the  contract,  and  that  at  the  tmie  said  representations 
were  made  the  plaintiff  had  no  intention  of  carrying  them  out. 

The  plaintiff  moved  for  a  bill  of  particulars  of  some  seventeen 
different  items.  The  defendant,  without  waiting  for  the 
motion  to  be  granted,  gave  a  very  full  bill  of  particulars  which 
covered  thirty-nine  pages  of  the  ease  on  appeal.  The  particular 
point  with  which  this  appeal  is  concerned  is  the  answer  to 
the  "  10th  "  and  "  11th  ''  demands.  The  "  10th  "  reijuired 
the  defendant  to  state  when  and  where  he  '^  ordered  and  /or 
demanded  the  goods  mentioned  in  said  contract;"  and  the 
"  11th"  \5dtether  the  "order  and /or  demand"  was  in  writing 
or  oral,  and  if  in  writing,  when  and  where  made,  and  a  copy 
thereof.    In  response  to  these  demands  the  defendant  stated: 

"  10.  The  defendant,  for  the  Smart  Set  Specialty  Clothing 
Co.,  Inc.,  ordered  the  goods  and  demanded  them  through 
the  medium  of  the  mail,  addressed  to  Franklin  Knitting  Mills, 
511-519  East  72d  Street,  and  also  at  the  said  address  by 
calling  there  personally  and  having  Rose  H.  Meyerson  call 
personally  at  the  office. 

"11.  The  said  orders  were  in  writing  and  the  demands  for 
their  deUvery  were  in  writing  and  at  times  oral;  the  orders 
were  addressed  to  the  Franklin  Knitting  Mills,  511-519  East 
72d  Street,  New  York,  and  the  demand,  when  in  writing,  was 
addressed  to  said  address,  and  when  oral  was  made  either  by 
the  defendant  herein  or  by  Rose  H.  Meyerson  at  the  plaintiff's 
address  and  was  made  to  the  President  or  Treasurer,  and  at 
times  both,  of  the  plaintiff  corporation.  Some  of  the  orders 
and  some  of  the  demands  are  as  follows: " 

There  followed  copies  of  nineteen  letters  addressed  to  the 
Franklin  Knitting  Mills.  When  the  defendant  offered  these 
letters  in  evidence  the  court,  on  the  objection  of  the  plaintiff, 
refused  to  receive  them,  on  the  ground  that  they  referred  to 
oral  orders  that  had  been  theretofore  placed,  and  refused  to 
allow  the  defendant  to  testify  to  the  oral  orders  because  he 
was  limited  by  a  bill  of  particulars  to  written  orders;  and,  of 
course,  the  defendant  being  unable  to  prove  his  coimterclaim 
the  court  directed  a  verdict  for  the  plaintiff.  In  this,  I  think, 
the  learned  trial  judge  was  too  technical;  for,  although  many 
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of  the  letters  did  refer  to  orders  that  had  been  given  theretofore, 
the  orders  were  repeated  in  the  written  letters. 

The  respondent  seeks  to  jastify  this  ruling  by  citing  cases 
that  refer  to  oral  contracts  of  sale  where  there  has  been  a 
subsequent  written  confirmation.  In  such  cases  the  courts 
have  held  that  the  oral  agreement  was  the  contract  between 
the  parties  and  that  they  were  not  limited  by  the  terms  of 
the  written  confirmation,  but  the  contract  was  to  be  deter- 
mined from  the  oral  agreement.  This  rule  is  not,  however, 
to  be  applied  to  orders.  There  can  be  only  the  one  contract 
of  sale,  whereas  there  may  be  any  number  of  repetitions  of 
orders,  each  one  of  which  would  constitute  in  itself  an  order. 

For  this  reason  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

Clabke,  p.  J.,  LAUomjN,  Smith  and  Greenbaum,  JJ., 
concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


In  the  Matter  of  the  Application  of  the  People  op  the  State 
OF  New  York,  by  Jesse  S.  Phillips,  as  Superintendent 
of  Insurance,  Appellant,  Respondent,  for  an  Order  to  Take 
Possession  of  the  Property  and  Liquidate  the  Business 
of  the  Casualty  Company  of  America. 

In   the   Matter   of   the   Claim   of   Claude    M.    Badglet, 
Respondent,  Appellant. 

Miscellaneous  Claim  No.  1. 

First  Department,  May  27,  1921. 

Corporations  —  liquidation  of  insurance  corporation  —  subscription 
to  new  stock  on  false  representations  of  president  —  transaction 
between  claimant  and  president  personal  —  claimant  has  no 
claim  on  assets,  except  as  stockholder,  where  h^  accepted  issued 
stock  with  knowledge. 

In  proceedings  to  liquidate  an  insiiranoe  company  it  appeared  that  the 
claimant,  who  was  a  stockholder,  wrote  to  the  president  personally, 
sending  him  a  check  to  cover  a  subscription  for  fifty  shares  of  a  new 
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issue  of  stook;  that  said  oheok  was  sent  in  response  to  a  personal  letter  from 
the  president,  who  was  a  friend  of  the  olaimant;  that  the  president's  letter 
contained  false  representations  as  to  the  financial  standing  of  the  company, 
that  the  letter  from  the  claimant  8i)ecifically  stated  that  he  was  sending 
the  check  to  the  president  personally  .and  on  his  guaranty  that  the  stock 
would  pay  dividends  as  the  president  represented;  that  at  the  time  the 
check  was  received  all  of  the  stock  had  been  subscribed  and  fif jby  shar^ 
were  purchased  from  another  stockholder  to  fill  claimant's  order;  that 
claimant  knew  he  was  not  to  receive  new  stock  sometime  before  the 
certificates  were  issued,  and  that  claimant's  check  was  deposited  to  the 
credit  of  the  insurance  company  and  the  stock  transferred  to  the  plaintiff 
was  purchased  with  the  company's  check. 

Held,  that  the  claimant  has  no  claim  against  the  assets  of  the  insurance 
company  in  the  possession  of  the  Superintendent  of  Insurance,  except 
as  a  stockholder. 

The  company  was  not  liable  for  the  false  representations  of  its  president, 
since  the  transaction  between  the  claimant  and  the  president  was  purely 
personal  and  the  company  received  no  benefit  therefrom. 

In  the  use  of  the  claimant's  check  to  purchase  issued  stock  of  the  new  issue, 
the  president  was  acting  for  the  claimant,  and  by  accepting  it  with 
knowledge  that  it  was  issued  stock,  the  claimant  ratified  the  act  of  the 
president. 

Appeal  by  Jesse  S.  Phillips,  as  Superintendent  of  Insurance, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  In  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  28th  day  of  July,  1920,  denying 
said  appellant's  motion  to  dismiss  and  disallow  the  claim  of 
Claude  M.  Badgley. 

Appeal  by  Claude  M.  Badgley  from  so  much  of  said  order 
as  allows  interest  on  said  claun  only  to  May  4,  1917,  and  fails 
to  allow  interast  to  date  of  payment,  and  in  so  far  as  it  fails 
to  allow  preference  for  the  full  amount  of  claim  and  interest 
from  January  3,  1916,  to  date  of  payment. 

Colin  McLennan  of  counsel  [Joseph  P.  Nolan  with  him  on 
the  brief;  Clarence  C.  Fowler,  attorney],  for  the  State  Superin- 
tendent of  Insurance. 

Michel  KirUandy  for  the  claimant  Claude  M.  Badgley. 

Page,  J.: 

On  May  4,  1917,  an  order  of  liquidation  was  made,  pursuant 
to  which  the  Superintendent  of  Insxirance  took  possession  of 
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the  property  of  the  Casualty  Company  of  America  under 
section  63  of  the  Insurance  Law  (added  by  Laws  of  1909, 
chap.  300,  as  amd.  by  Laws  of  1912,  chap.  217,  and  Laws  of 
1913,  chap.  29;  since  amd.  by  Laws  of  1918,  chap.  119).  The 
order  contained  an  injunction  against  further  proceedings  in 
pending  actions.  At  that  time  there  was  pending  an  action 
brought  by  Claude  M.  Badgley  against  the  Casualty  Company 
to  recover  the  sum  of  $1,250,  with  interest  from  January  3, 
1916.  Thereafter  Badgley  filed  his  claim  with  the  liquidator, 
who  in  a  report  filed  in  June,  1918,  disallowed  the  claim. 
Objection  w&s  filed  to  the  rejection  and  a  restatement  of  the 
claim  made  by  Badgley.  The  issues  raised  by  the  report, 
objection  and  restatement  of  claim  were  referred  to  a  referee 
to  take  evidence  and  report  with  his  opinion.  The  referee 
reported  with  his  opinion  that  the  claim  should  be  allowed  for 
$1,250,  with  interest  from  January  3,  1916,  to  May  4,  1917. 
Three  hundred  and  twenty-nine  dollars  and  fifty-two  cents 
of  the  amount,  with  costs,  was  allowed  as  a  preferred  claim. 

Claude  M.  Badgley  and  his  wife  were  original  subscribers 
to  the  stock  of  the  Casualty  Company  on  its  incorporation  in 
1903,  each  taking  25  shares.  In  1915  the  capital  of  the 
company  became  impaired,  and  at  a  special  meeting  of  the 
stockholders  held  December  29,  1915,  it  was  voted  to  reduce 
the  capital  of  the  company  from  $750,000  to  $562,500  by 
changing  the  capital  stock  from  7,500  shares  of  a  par  value 
of  $100  each  to  22,500  shares  of  a  par  value  of  $25  each. 
Subsequently  it  was  voted  to  issue  7,500  shares  of  new  stock 
at  par,  thus  increasing  the  capital  from  $562,500  to  $750,000. 
This  reduction  and  iucrease  became  effective  December  31, 
1915,  when  it  was  approved  by  the  Superintendent  of  Insurance, 
and  on  the  same  day  subscriptions  for  the  entire  issue  of  new 
stock  were  paid  in  to  the  company. 

On  December  28,  1915,  Mr.  DeLeon,  the  president  of  the 
company,  who  for  many  years  had  been  a  friend  of  Mr.  and 
Mrs.  Badgley,  wrote  a  personal  letter  to  Mr.  Badgley,  in  which 
he  stated  for  Mr.  Badgley's  confidential  information,  referring 
to  the  proposed  increase,  "  that  it  is  more  than  likely  that  the 
stock  will  be  placed  upon  an  8%  dividend  basis  next  year,  and 
a  semi-annual  dividend  of  4%  declared  in  January,  so  that 
any  new  stock  subscribed  for  by  you  will  receive  the  first 
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dividend  next  month.  The  company  has  never  been  in  a 
more  substantial  and  stronger  position  than  at  the  present 
time,  and  will  show  at  the  end  of  the  year  total  assets  of 
over  $3,700,000;  total  reserves  of  over  $2,900,000,  and  a 
premium  income  of  over  $3,500,000."  The  letter  further 
stated  the  future  policy  of  the  directors  in  regard  to  paying 
substantial  dividends  out  of  profits  and  a  stock  dividend. 

On  December  31,  1915,  Mr.  Badgley  answered  with  a  letter 
from  Boston,  Mass.,  in  which  he  stated  that  he  had  not  con- 
sidered subscribing  for  any  new  stock  in  the  company,  but 
that  DeLeon's  statement  of  facts  had  ^'  put  another  phase 
to  it,"  and  then  continued,  "  on  your  personal  guarantee  of 
the  intentions  of  the  Board  as  to  going  on  an  8%  basis  and 
your  assurance  of  the  company's  abihty  to  do  this  and  maintain 
it,  I  have  decided  to  subscribe  for  the  50  shares  that  are 
Mrs.  Badgley's  and  my  allotment  of  the  new  stock.  I  enclose 
you  herewith  check  for  $1,250  covering  the  amount.  I  am 
doing  this  solely  on  your  personal  recommendation,  and  in 
the  hope  that  the  additional  amount  at  par  will  so  help  out 
our  average  that  the  total  may  eventuaUy  show  us  an  even 
break  as  an  investment.  For  this  reason  I  am  sending  you 
the  check,  personally,  leaving  it  in  your  hands.  I  do  not 
want  the  investment  unless  you  know  it  is  going  to  turn  out 
this  way."  The  check  inclosed,  drawn  to  the  order  of  the 
Casualty  Company  of  America,  was  deposited  to  its  credit 
in  the  Manufacturers'  National  Bank  of  Troy,  N.  Y.  On 
January  3,  1916,  DeLeon,  as  president  of  the  company,  wrote 
acknowledging  the  receipt  of  Badgley's  letter  **  with  check 
for  $1,250  subscription  for  fifty  shares  of  new  stock  of  the 
company." 

When  this  check  wag  received  from  Badgley  all  the  new 
stock  had  been  subscribed  and  paid  for.  Among  those  who 
had  subscribed  for  the  new  stock  was  WiUiam  Gow  of  Troy. 
The  company  drew  a  check  to  his  order  on  the  Manufacturers' 
National  Bank  of  Troy  for  $3,375,  which  included  the  $1,250 
flubscribed  by  Badgley  and  the  subscriptions  of  two  others, 
delivered  the  check  to  Gow,  and  received  from  him  certificates 
of  the  new  stock  which  were  transferred  to  several  persons, 
and  the  twenty-five  shares  each  were  then  transferred  from 
Gow  to  Mr.  and  Mrs.  Badgley. 
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DeLeon  ceased  his  connection  with  the  company  in  January, 
1916.  As  a  result  of  an  examination  of  the  company  by 
the  Insurance  Department  it  was  discovered  that  the  capital 
of  the  company  was  still  impaired,  and  on  April  19,  1916, 
a  stockholders'  meeting  was  called  to  be  held  May  fourth, 
for  the  purpose  of  reducing  the  capital  stock  from  $750,000 
to  $300,000.  Badgley  received  this  notification  and  wrote  to 
the  then  president,  referring  generally  to  representations 
that  had  been  made  to  him  at  the  time  he  took  the  new 
stock,  which  had  never  been  lived  up  to  and  which  subse- 
quent events  had  proved  were  never  intended  to  be.  He 
then  continued:  "  Therefore,  I  consider  that  the  company 
have  $1,250  of  my  money,  and  I  am  prepared  to  turn  back 
this  stock  and  receive  a  check  for  it  or  have  its  equivalent 
in  the  stock  about  to  be  issued  allotted  to  me."  There  ensued 
considerable  correspondence.  In  a  letter  dated  September  15, 
1916,  Badgley  reiterated  his  claim  for  a  return  of  his  monej' 
or  an  equivalent  amount  of  the  new  stock  at  $10  per  share. 
The  general  counsel  of  the  company  wrote  Mr.  Badgley  on 
December  9,  1916,  that  the  Insurance  Department  of  the 
State  of  New  York  had  forbidden  the  company  to  pay  any 
claims  pending  further  ad^ices.  On  March  12,  1917,  an  action 
was  commenced  in  the  Supreme  Court  by  the  service  of  a 
summons  with  notice  stating  that  judgment  would  be  taken 
for  $1,250  with  interest  from  January  3,  1916.  Time  to  serv^e 
a  complaint  was  extended  until  some  time  in  May,  and  before 
the  time  expired  the  injunction  order  heretofore  mentioned 
was  served.  We  are,  therefore,  not  informed  of  the  cause 
of  action  that  was  to  be  alleged  against  the  company  in  this 
action.  As  no  tender  of  the  stock  had  been  made  prior  to 
the  commencement  of  the  action,  the  pnly  remedy  that  would 
have  been  available  to  the  plaintiff  was  in  equity  for  a  rescis- 
sion. Tender  of  the  stock  is  made  in  the  claim  filed  with  the 
Superintendent  of  Insurance  and  was  also  made  upon  the 
hearing  before  the  referee. 

It  is  unfortunate  that  the  notice  to  stockholders  of  the 
proposed  increase  of  capital  stock  which  is  referred  to  in 
Mr,  DeLeon's  letter  to  Mr.  Badgley  was  not  offered  in  evidence, 
so  that  the  court  could  be  advised  of  what  knowledge  Mr. 
Badgley  had  of  the  proposed  transaction.    It  would  appear 
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that  it  had  been  arranged  that  the  entire  new  issue  would 
be  underwritten  and  that  the  allotments  to  stockholders  were 
to  be  made  out  of  the  stock  issued  to  the  underwriters,  for 
the  entire  new  issue  of  stock  was  authorized  by  the  stock- 
holders on  December  29,  1915,  and  approved  by  the  Superin- 
tendent of  Insurance  on  December  31,  1915,  and  on  the  latter 
.  date  not  alone  was  the  entire  issue  subscribed  for,  but  the 
cash  therefor  was  paid   into  the  treasurj*-  of    the  company. 
If  this  plan  was  known  to  Badgley  when  he  sent  the  check 
to  DeLeon,  there  would  be  no  force  in  his  present  contention 
that  his  check  was  to  be  apphed  on  a  subscription  for  new 
stock,  and  that  the  purchase  of  issued  stock  was  unauthorized. 
Whatever  was  his  knowledge  on  this  subject  before  he  sent 
the  check,  he  was  fully  informed  of  the  fact  that  the  sub- 
scriptions for  the  entire  issue  of  new  stock  were  paid  in  to 
the  company  on  December  31,   1915,  by  the  letter  of  the 
treasurer  of  the  company  dated  January  10,  1916,  which  was 
more  than  three  weeks  before  the  certificates  of  the  new 
stock  were  delivered  to  him.    Neither  at  that  time  nor  at 
any  time  until  this  proceeding  was  brought  did  he  make  any 
objection  that  his  check  had  been  used  to  purchase  the  stock, 
and  not  as  a  subscription. 

DeI..eon  used  the  company's  bank  account  merely  as  a 
conduit  through  which  the  money  was  transmitted  from 
Badgley  to  WilUam  Gow,  a  subscriber  for  the  new  stock,  to 
purchase  50  shares  thereof  for  Badgley.  The  company 
received  no  benefit  from  the  transaction,  and  did  not,  therefore, 
become  liable  for  DeLeon's  false  representations.  DeLeon's 
letter  in  which  the  representations  were  made  was  a  personal 
letter  to  Badgley  and  Badgley  transmitted  the  check  to 
DeLeon,  not  as  president  acting  on  behalf  of  the  corporation, 
but  as  a  personal  friend  in  whom  he  reposed  confidence,  as 
appears  from  the  extract  heretofore  quoted  from  the  letter 
written  by  Badgley  to  DeLeon  dated  December  31,  1915: 
*'  I  enclose  you  herewith  check  for  $1,250  covering  the  amount. 
I  am  doing  this  solely  on  your  personal  recommendation,  and 
in  the  hope  that  the  additional  amount  at  par  will  so  help  out 
our  average  that  the  total  may  eventually  show  us  an  even  break 
as  an  investment.  For  this  reason  I  am  sending  you  the  check, 
personally,  leaving  it  in  5'our  hands.    I  do  not  wa^t  the 
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investment  unless  you  know  it  is  going  to  turn  out  this  way." 
In  the  use  of  the  check  to  purchase  issued  stock  of  the  new 
issue,  DeLeon  was  acting  for  Badgley,  and  by  accepting  the 
stock  Badgley  ratified  DeLeon's  act. 

Our  conclusion,  therefore,  is  that  Badgley  has  no  claim 
against  the  assets  of  the  company  in  the  possession  of  the 
Insurance  Superintendent,  except  as  a  stockholder.  If  he 
has  suffered  damage  by  relying  on  DeLeon's  representations, 
he  must  seek  his  redress  from  DeLeon.  The  order  will, 
therefore,  be  reversed,  with  costs  to  the  Superintendent  of 
Insurance,  and  the  claim  dismissed,  with  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  costs  and  disbursements  to  the 
Superintendent  of  Insurance,  and  claim  dismissed,  with  costs. 


J.  Harvey  Finch,  Respondent,  v.  L.  B.  Foster  Co.,  Inc., 

Appellant. 

First  Department,  May  27,  1921. 

Pleadings  —  amendment  of  complaint  on  trial  to  conform  to  proof 
improper  where  amendment  changes  cause  of  action;  also  improper 
when  proof  received  oyer  defendant's  objection  —  complaint  aUeg- 
ing  sale  of  goods  to  plaintiff  and  resale  to  third  person  and  trans- 
fer of  contract  of  resale  to  defendant  with  agreement  for  com- 
missions—  proof  that  defendant  sold  directly  to  third  person 
inadmissible. 

Where  it  is  alleged  in  the  complaint  that  the  defendant  sold  goods  to  the 
plaintiff,  that  the  plaintiff  resold  the  same  goods  to  a  third  person,  and 
that  by  an  agreement  between  the  plaintiff  and  the  defendant  the  defend- 
ant was  to  fill  said  contract  with  said  third  person  and  pay  to  the  plaintiff, 
as  commission,  the  difference  between  the  sale  and  resale  price,  but  the 
proof  on  the  trial  was  that  the  agreement  for  the  sale  of  said  goods  to  the 
third  person  was  made  directly  between  the  defendant  and  said  third 
person  without  the  intervention  of  the  plaintiff,  it  was  improper  to  permit 
the  plaintiff  to  amend  his  complaint  on  the  trial  to  conform  to  the  proot 
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since  to  do  so  would  be  to  allege  a  substantially  different  cause  of  action; 
also  improper  when  proof  received  over  defendant's  objection. 
Under  the  allegations  in  the  complaint  it  was  error  to  admit  evidence  showing 
that  the  transaction  was  made  directly  between  the  defendant  and  the 
third  person. 

Appeal  by  the  defendant,  L,  B.  Foster  Co.,  Inc.,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
on  the  14th  day  of  December,  1920,  on  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  oflSce  on  the 
same  day  denying  defendant's  motion  to  set  aside  the  verdict 
and  for  a  new  trial  made  upon  the  minutes. 

7.  Maurice  Wormser  of  counsel  [Jerome  WUdn,  attorney], 
for  the  appellant. 

Joseph  Dannenberg  of  counsel  [John  T.  McGovem,  attorney], 
for  the  respondent. 

Page,  J.: 

The  complaint  contains  two  causes  of  action.  The  first 
alleges  that  on  or  about  the  6th  day  of  May,  1920,  the 
plaintiff  and  defendant  entered  into  an  agreement  whereby 
the  defendant  agreed  to  sell  to  the  plaintiff  600  gross  tons  of 
steel  rails  at  fifty-four  dollars  a  gross  ton,  and  that  thereafter, 
on  the  same  day,  the  plaintiff  entered  into  an  agreement  with 
Manuel  Caragol  &  Son,  Inc.,  for  the  sale  of  the  merchandise 
previously  purchased  by  the  plaintiff  from  the  defendant  for 
the  sum  of  fifty-six  dollars  per  gross  ton,  and  the  plaintiff, 
at  the  special  instance  and  request  of  the  defendant  herein, 
turned  over  the  said  agreement  to  the  defendant  for  the 
purpose  of  having  the  order  filled,  in  consideration  whereof 
the  defendant  herein  promised  and  agreed  with  the  plaintiff 
that  the  defendant  would  pay  the  plaintiff  a  commission  of 
two  dollars  per  gross  ton;  and  that  the  defendant  filled  the 
order  and  shipped  said  merchandise  amounting  to  630  tons, 
and  that  the  defendant  is  indebted  to  the  plaintiff  in  the  stun 
of  one  thousand,  two  hundred  and  sixty  dollars. 

The  second  cause  of  action  alleges  that  on  or  about  the 
19th  day  of  May,  1920,  the  defendant  agreed  to  sell  to  the 
plaintiff  1,000  gross  tons  of  steel  rails  at  fifty-four  dollars  per 


Digitized  by 


Google 


174  Finch  v.  Postbk  Co.,  Inc. 

First  Department,  May,  19dl.  [Vol.  197 

ton  and  the  necessary  spikes  at  four  dollars  per  100  pounds, 
and  that  thereafter  the  plaintiff  resold  said  merchandise  to 
Manuel  Caragol  &  Son,  Inc.,  at  fifty-six  dollars  per  gross  ton, 
and  it  was  thereafter  agreed  between  the  plaintiff  and  defend- 
ant that  the  plaintiff  was  to  transfer  his  order  from  said 
Manuel  Caragol  &  Son,  Inc.,  to  the  defendant,  and  the 
defendant  was  to  make  an  order  direct  with  Manuel  Caragol 
&  Son,  Inc.,  for  said  merchandise  at  fifty-six  dollars  per  ton, 
together  with  the  spikes  at  four  dollars  per  100  pounds,  and 
in  consideration  thereof  the  defendant  promised  and  agreed 
to  pay  the  plaintiff  two  dollars  per  gross  ton  for  all  the  mer- 
chandise shipped  by  the  defendant  to  Manuel  Caragol  &  Son, 
Inc.,  payment  to  be  made  when  Manuel  Caragol  &  Son,  Inc., 
paid  for  the  said  merchandise;  that  thereafter  Manuel  Caragol 
&  Son,  Inc.,  entered  into  a  contract  with  the  defendant  for  the 
piKchase  of  said  merchandise  at  fifty-six  dollars  per  ^oss 
ton,  and  that  the  total  amount  deUvered  amounted  to  1,090 
gross  tons  for  which  the  defendant  received  payment,  and 
that  there  became  due  two  thousand,  one  hundred  and  Eighty 
dollars.  Judgment  is  demanded  for  three  thousand,  four 
hundred  and  forty  dollars. 

The  indebtedness  under  the  first  cause  of  action  was  admitted 
and  the  money  deposited  into  court  after  the  commencement 
of  the  action.  Over  the  objection  and  exception  of  the  defend- 
ant's counsel  the  plaintiff  was  allowed  to  prove  that  on  the 
seventh  day  of  May  when  the  contract  was  entered  into  for 
the  resale  of  the  600  tons  to  Manuel  Caragol  &  Sons,  Inc.,  the 
defendant  gave  him  a  price  on  a  further  lot  of  1,000  tons  at  the 
same  price  for  Caragol,  stating  that  Caragol  was  the  plaintiff's 
customer  and  the  defendant  would  protect  him.  It  was 
proved  that  the  agreement  for  the  sale  and  purchase  of  the 
1,000  tons  of  steel  rails  was  made  directly  by  the  defendant 
with  Manuel  Caragol  &  Son,  Inc.,  on  the  20th  day  of  May, 
1920,  without  the  intervention  of  the  plaintiff  at  all.  On 
the  24th  day  of  May,  1920,  plaintiff  wrote  to  the  defendant: 
"  Please  note  that  I  have  induced  my  customer,  Messrs. 
Manuel  Caragol  &  Son,  Inc.,  to  place  an  additional  order 
with  you  for  1,000  tons  of  80  pound  rail,  the  same  as  covered 
by  their  order  to  you  of  May  7th,  and  ask  that  you  protect 
me  on  this  business,  the  same  as  on  the  600  ton  order." 
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The  plaintiff  was  allowed  to  amend  his  complaint  to  con- 
form to  the  proof,  and  has  recovered  judgment  for  the  full 
amount  claimed.  The  plaintiff's  theory  is  that  he*was  entitled 
to  a  commission  of  two  dollars  per  ton  for  having  effected 
the  sale  of  1,000  tons,  pursuant  to  an  agreement  made  on  the 
7th  day  of  May,  1920.  This  is  an  entirely  different  cause 
of  action  from  that  allied  in  the  complaint,  which  was  that 
the  defendant  had  sold  to  the  plaintiff  1,000  tons  of  steel 
rails  on  the  19th  day  of  May,  1920,  and  that  thereafter  the 
plaintiff  resold  the  same  to  Caragol  at  a  profit  of  two  dollars 
per  ton  and  turned  his  contract  over  for  execution  to  the 
defendant.  The  court  did  not  have  the  power  at  Trial  Term 
to  allow  an  amendment  to  the  complaint  substantially  changing 
the  cause  of  action,  nor  did  the  court  have  the  power  to 
grant  the  motion  to  amend  to  conform  to  the  proof  which  was 
received  over  the  defendant's  objection  and  exception.  {Gross- 
man Mfg.  Co.,  Inc.  v.  N.  Y.  C.  R.  R.  Co.,  181  App.  Div.  764, 769.) 

The  evidence  was  improperly  received.  The  plaintiff  failed 
entirely  to  prove  the  second  cause  of  action  allied  in  the 
complaint  and  the  motion  to  dismiss  made  at  the  close  of  the 
plaintiff's  case  and  at  the  close  of  the  entire  case  should  have 
been  granted. 

The  second  cause  of  action,  therefore,  should  be  dismissed 
and  the  judgment  reduced  to  $1,272,  with  interest  and  costs, 
and  as  modified  affirmed,  with  costs  to  the  appellant. 

Clarke,  P.  J.,  Laughun,  Smith  and  Merrell,  JJ.,  concur. 

Judgment  modified  by  dismissing  second  cause  of  action 
and  reducing  judgment  to  $1,272,  with  interest  and  costs, 
and  as  so  modified  affirmed,  with  costs  to  appellant. 
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In  the  Matter  of  the  Application  of  Myles  W.  Standish, 
Respondent,  for  a  Writ  of  Habeas  Corpus  to  Bring  up  the 
Body  of  Mary  Elizabeth  Standish,  an  Infant. 

Hazel  Simons  Truitt,  Appellant. 

Second  Department,  May  13,  1921. 

Parent  and  child  —  liabeas  corpui  by  parent  to  secure  child  ftrom 
guardian  —  court  not  limited  to  determining  question  of  leg^l 
custody  —  final  order  of  Virginia  court  in  habeas  corpus  proceed- 
ings is  res  Judicata  —  determination  of  Virginia  court  final 
though  court  reserred  right  to  change  custody  under  changed 
conditions  —  no  change  in  condition  shown  authorizing  change 
in  custody. 

On  the  return  of  a  writ  of  habeas  corpus  granted  on  the  application  ot  a 
father  for  the  purpose  of  securing  possession  of  his  child  who  was  held 
by  its  guardian,  the  court  can  exercise  equity  powers  and  make  a  decision 
depending  not  alone  upon  the  question  of  legal  custody  but  based  upon 
the  grounds  of  expediency  and  equity,  and,  above  all,  the  interests  of  the 
child. 

On  an  application  for  a  writ  of  habeas  corpus  made  by  a  father,  it  appeared 
that  prior  to  the  institution  of  the  proceedings  the  father  had  instituted 
habeas  corpus  proceedings  in  the  State  of  Virginia  in  which  the  respond- 
ent, the  child's  guardian,  duly  appeared  though  at  the  time  thereof  the 
guardian  and  the  child,  without  the  knowledge  of  the  relator,  were  resi- 
dents of  this  State,  and  the  Virginia  court  after  a  hearing  ordered  that 
it  was  for  the  best  interests  of  the  child  that  it  remain  for  the  present 
in  the  custody  and  control  of  its  guardian,  but  the  court  reserved  the 
right  to  change  the  custody  of  the  child  when  the  situation  of  the  parties 
made  such  change  desirable. 

Held,  that  the  proceedings  in  Virginia  were  exactly  like  the  present  proceedings 
and  were  instituted  in  a  court  of  competent  jurisdiction,  having  unques- 
tionable jurisdiction  of  the  proceedings  and  the  parties,  and  the  final  order 
in  said  proceedings  is  res  judicata  of  the  questions  involved  in  the 
present  proceedings,  and  said  final  order  is  entitled  to  full  faith  and  credit 
in  this  State  under  section  1  of  article  4  of  the  Federal  Constitution. 

There  is  no  force  in  the  relator's  contention  that  there  was  a  lack  of  juris- 
diction in  the  Virginia  court  or  that  the  proceedings  were  deprived  of 
their  conclusive  character  by  the  fact  that  the  appellant  was  not  then 
a  resident  of  Virginia  and  her  appearance  was  voluntary. 

The  determination  of  the  Virginia  court  was  final,  notwithstanding  the 
fact  that  it  reserved  the  right  to  change  the  custody  of  the  child  when 
the  situation  of  the  parties  made  such  change  desirable. 


Digitized  by 


Google 


Matter  of  Standish.  177 

App.  Div.  176]  Second  Department,  May,  1921. 

The  relator  has  not  shown  by  allegation  or  proof  that  the  appeUant  is  not 
as  competent  and  is  not  in  every  way  just  as  well  fitted  to  care  for  the 
child  at  the  time  of  the  trial  in  the  present  proceedings  as  she  was  at 
the  time  of  the  Virginia  trial,  and  so  he  did  not  establish  that  conditions 
have  changed  which  would  make  it  now  proper  to  change  the  custody  of 
the  child,  and,  therefore,  the  order  sustaining  the  writ  of  habeas  corpus 
directing  that  the  child  be  surrendered  to  the  father  was  improperly 
granted. 

i  Appeal  by  Hazel  Simons  Truitt  from  an  order  of  the 
Supreme  Court,  made  at  the  Dutchess  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the 
23d  day  of  August,  1920,  awarding  the  custody  of  the  above- 
named  infant  to  Myles  W.  Standish. 

Humphrey  J.  Lynch  [William  A.  Sawyer  with  him  on  the 
brief],  for  the  appellant. 

Frederick  P.  Close  [Lee  Pareon  Davie  with  h\m  on  the  brief], 
for  the  respondent. 

Jay  cox,  J.: 

The  appellant  is  the  maternal  aunt  of  the  infant  Mary 
Elizabeth  Standish,  whose  custody  is  in  controversy  in  thi 
proceeding.  The  relator  resides  in  Detroit,  Mich.,  where  he 
married  Mary  Simons  November  11,  1914.  This  marriage 
did  not  prove  to  be  a  happy  one,  and  after  a  few  months  they 
separated.  In  October,  1915,  while  they  were  still  separated, 
Mary  Simons  Standish  gave  birth  to  the  above-mentioned 
infant.  After  the  birth  of  said  child  the  relator  contributed 
nothing  to  her  support  or  that  of  her  mother,  and  in  1917  the 
mother  of  said  infant  instituted  an  action  for  divorce  against 
the  relator  in  the  State  of  Michigan  on  the  groimds  of  cruel 
and  inhuman  treatment,  non-support  and  abandonment. 
Pending  the  trial  of  that  action  and  against  relator's  opposi- 
tion, an  order  was  made  directing  him  to  pay  one  dollar  per 
day  for  the  support  of  his  wife  and  child.  He  was  compelled 
to  pay  this  sum  with  difficulty.  In  November,  1917,  a  final 
decree  of  divorce  was  entered  in  said  action,  awarding  the 
custody  of  the  child  to  the  mother  and  directing  the  relator  to 
pay  one  dollar  per  day  for  the  purposes  above  mentioned. 
App.  Div.—  Vol.  CXCVII.        12 
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Sometime  thereafter  the  divorced  wife  took  up  her  residence 
in  Norfolk,  Va.,  where  she  resided  until  her  death,  October 
3,  1918.  During  this  time  the  relator  evinced  no  interest  in 
his  former  wife  or  their  child.  He  wrote  to  his  former  wife 
just  once  —  to  ask  her  to  fill  out  a  questionnaire  in  relation 
to  the  draft,  his  purpose  being  to  show  that  he  was  obhged  to 
contribute  to  the  support  of  his  former  wife  and  child.  Shortly 
prior  to  her  death,  Mrs.  Standish  married  one  John  J.  Carr, 
with  whom  she  resided  until  she  died.  It  was  the  mother's 
wish  that  her  sister,  the  appellant,  should  have  the  custody  of 
her  child.  Since  the  death  of  the  mother  the  child  has  remained 
in  the  custody  and  control  of  her  aunt  and  it  is  conceded  that 
that  is  in  every  way  a  proper  home  and  proper  custody  for  the 
child.  After  the  death  of  the  mother,  on  the  10th  day  of 
October,  1918,  an  order  was  duly  made  appointing  the  appellant 
and  John  J.  Carr  guardians  of  said  infant.  The  jurisdiction 
of  the  court  and  the  legality  of  its  action  are  expressly  admitted. 
Thereafter,  the  relator  went  to  Virginia  and  instituted  in  the 
Court  of  Law  and  Chancery  of  that  State  (it  is  stipulated  that 
this  is  a  court  of  competent  jurisdiction,  the  same  as  the 
Supreme  Court  of  this  State)  a  habeas  corpus  proceeding  to 
obtain  the  custody  of  said  child.  In  obedience  to  the  writ 
therein,  said  infant  was  produced  in  court  and  the  proceedings 
duly  and  legally  had  therein.  All  the  issues  raised  were  tried 
and  determined  and  the  court  made  a  decree  therein  wherein 
it  determined  ''  that  it  is  best  for  the  interest  of  said  infant 
that  it  remain  for  the  present  in  the  custody  and  under  the 
control  of  its  aunt.  Hazel  Simons  Truitt.''  The  decree  further 
provides  that  the  father  shall  have  reasonable  opportunity  of 
seeing  his  child.  That  decree  is  dated  January  21,  1920,  and 
there  has  been  no  appeal  therefrom  or  application  to  modify 
the  same  although  said  decree  contains  this  provision:  "It 
is  further  ordered  that  these  proceedings  remain  upon  the 
docket  of  this  Court  in  order  that  such  further  proceedings 
may  be  had  or  orders  entered  as  the  change  of  conditions  in 
the  life  or  requirements  of  said  infant  may  dictate  as  best  for 
her  interest  and  welfare."  Prior  to  the  beginning  of  the  last- 
mentioned  proceeding  the  appellant  had  moved  from  the 
State  of  Virginia  to  Bronrville,  in  the  State  of  New  York. 
Apparently  in  the  course  of  that  proceeding  the  relator  learned 
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of  the  change  of  residence  of  the  appellant,  and  he  then  came 
to  this  State  and  on  the  17th  day  of  May,  1920,  instituted 
this  proceeding,  a  return  was  made,  a  traverse  filed  and  the 
court  proceeded  to  try  and  determine  these  questions:  a. 
Whether  under  her  appointment  as  guardian  the  appellant 
had  the  legal  custody  of  said  infant  and,  if  so,  could  that 
custody  be  inquired  into  and  any  determination  made  in  this 
proceeding  as  to  the  custody  in  which  the  interests  of  the  infant 
would  be  best  served,  b.  Were  the  Virginia  habeas  corpus 
proceedings  res  adjv4icata?  After  a  trial  of  these  issues  a 
decision  was  made  awarding  the  custody  of  the  child  to  the 
father. 

The  appellant  urges  the  following  reasons  why  the  decree 
or  order  herein  should  be  reversed:  First,  "  Habeas  corpus,  being 
a  legal  remedy,  will  not  lie  to  take  a  child  from  its  l^ally 
appointed  general  guardian."  The  appellant's  contention 
imder  this  point  is  that  habeas  corpus  is  a  legal  remedy  and 
in  determining  to  whom  the  custody  of  this  child  shall  be 
awarded  the  court  cannot  consider  the  welfare  of  the  child 
but  must  be  guided  solely  by  the  question  of  the  legal  custody, 
and  that,  as  in  this  case,  the  aunt  (appellant)  has  been 
appointed  the  guardian  of  the  child,  the  writ  must  be  dismissed. 
That  the  purpose  and  design  of  the  writ  is  to  relieve  from 
illegal  restraint  and  that  there  can  be  no  illegal  r^traint  where 
there  is  legal  custody.  The  appellant's  attorney  cites  many 
cases  which  he  claims  support  his  position,  but  the  case  upon 
which  he  places  the  most  reliance  and  which  apparently  most 
strongly  favors  his  contention  is  People  v.  Wilcox  (22  Barb. 
178).  Quotations  are  made  from  this  case  which  unequivo- 
cally assert  all  that  appellant  claims,  but  upon  an  examina- 
tion of  the  whole  opinion  I  think  that  the  reason  the  learned 
judge  did  not  exercise  his  chancery  powers  was  not  because 
upon  the  return  of  such  a  writ  the  court  could  not  exercise 
equity  powers,  but  because  the  writ  was,  in  the  first  instance, 
returnable  before  a  Supreme  Court  commissioner  and,  in  the 
absence  of  such  commissioner,  was  heard  by  a  justice  of  the 
Supreme  Court.  In  the  course  of  his  opinion  the  learned 
judge  said:  "  I  am  entirely  satisfied  that  upon  this  writ  I 
possess  no  other  powers  than  such  as  are  possessed  by  a 
Supreme  Court   commissioner   under   the   statute,  and   that 
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consequently  I  cannot,  without  a  usurpation  of  authority, 
assume  or  exercise  that  species  of  jurisdiction  which  belongs 
exclusively  to  a  court  of  equity." 

Another  case  cited  is  People  ex  rel.  Pruyne  v.  Walts  (122 
N.  Y.  238).  In  that  case  (at  p.  241)  the  court,  by  Brown,  J., 
said:  "  This  case  is  very  similar  in  its  facts  to  In  re  Welch 
(74  N.  Y.  299).  There,  as  here,  the  contest  was  between  the 
testamentary  guardian  appointed  by  the  will  of  the  father 
and  those  to  whose  custody  the  mother  had  committed  the 
child.  There,  as  here,  the  Special  Term  dismissed  the  writ, 
without  prejudice  to  further  proceedings,  for  reasons  affecting 
the  health  and  welfare  of  the  child.  This  court  dismissed 
the  appeal,  holding  that  such  reasons  justified  the  withholding 
the  custody  of  the  child  from  its  legal  guardian,  and  that. the 
matter  was  one  so  pm-ely  within  the  discretion  of  the  Special 
Term  that  its  conclusions  would  not  be  reviewed."  This  is 
a  clear,  unmistakable  holding  that  the  court  may,  in  a  habeas 
corpus  proceeding,  consider  the  welfare  of  the  child;  in  other 
words,  exercise  equity  powers.  The  appellant,  I  think, 
misreads  this  opinion  and  interprets  it  as  a  dismissal  of  the 
proceeding  upon  legal  grounds,  with  permission  to  renew  for 
reasons  affecting  the  health  and  welfare  of  the  child.  I  do  not 
so  construe  this  opinion.  The  writ  was  dismissed  for  reasons 
affecting  the  health  and  welfare  of  the  child,  without  prejudice 
to  further  proceedings.  The  Court  of  Appeals  has  recently 
had  occasion  to  examine  this  question,  and  in  People  ex  reL 
Riesner  v.  N.  Y.  N.  &  C.  Hospital  (230  N.  Y.  119,  124), 
by  Cardozo,  J.,  when  construing  section  486  of  the  Penal 
Law,  it  said:  "  The  writ  of  habeas  corpus  was  limited  in 
its  origin  to  cases  of  restraint  under  color  or  claim  of  law 
(N.  Y.  Foundling  Hospital  v.  GaUi,  203  U.  S.  429,  438;  People 
ex  rel  Pruyne  v.  Walts,  122  N.  Y.  238,  241).  In  time,  however, 
it  was  extended  to  controversies  touching  the  custody  of 
children,  which  were  governed,  not  so  much  by  considerations 
of  strictly  legal  rights,  as  by  those  of  expediency  and  equity 
and,  above  all,  the  int^ests  of  the  child  [N.  Y.  Foundling 
Hospital  V.  Gatti;  People  ex  rel  Pruyne  v.  Walts;  Matter  of 
Knowack,  158  N.  Y.  482;  Matter  of  Waldron,  13  Johns.  418; 
The  Queen  v.  Gyngall,  1893,  2  Q.  B.  232],  We  find  in  this 
statute  no  suggestion  of  a  purpose,  if  we  were  to  assume  that 
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there  was  power  (N.  Y.  Constitution,  art.  1,  sec.  4),  to  abridge 
the  function  of  the  writ  in  this  field  of  its  extension.''  In 
that  case  the  removal  of  a  child  from  legal  to  other  custody 
for  the  benefit  of  the  child  was  approved.  I  think,  therefore, 
that  the  law  is  firmly  established  that  upon  the  return-  of  a 
writ  of  habeas  corpus  the  court  can  exercise  equity  powers 
and  make  a  decision  dependent  not  alone  upon  the  question 
of  legal  custody  but  based,  as  stated  above,  upon  the  grounds 
of  expediency  and  equity  and,  above  all,  the  interests  of  the 
child. 

That  brings  us,  then,  to  the  determination  of  the  question 
as  to  whether  the  decree  of  the  Court  of  Law  and  Chancery  of 
the  State  of  Virginia  awarding  the  custody  of  the  child  to  its 
general  guardian,  the  appellant  herein,  is  res  adjvdicata. 
That  proceeding,  as  recited  above,  was  a  proceeding  exactly 
like  this,  instituted  in  a  court  of  competent  jurisdiction, 
having  unquestionable  jurisdiction  of  the  proceeding  and  of 
the  parties,  and  in  it  it  was  determined  that  the  best  interests 
of  the  child  required  her  to  remain  in  the  custody  of  her  aunt. 
The  courts  of  this  State  have  held  that  a  decree  or  final  order 
in  a  habeas  corpus  procieeding  is  an  adjudication  which  may 
be  pleaded  as  res  adjudicata.  {Mercein  v.  People.  25  Wend. 
64;  Matter  of  Price,  12  Him,  508,  611;  People  ex  ret.  Keaior  v. 
Moss  J  6  App.  Div.  421;  Matter  of  Quinn,  2  id.  103,  104; 
People  ex  reL  Ludden  v.  Winston,  34  Misc.  Rep.  21 ;  affd.,  61 
App.  Div.  614;  Matter  of  Lederer,  38  Misc.  Rep.  668;  People 
ex  reL  Multer  v.  MuUer,  107  id.  58;  People  ex  reL  Lawrence  v. 
Brady,  56  N.  Y.  182;  Matter  of  Lee,  220  id.  532,  538.)  In 
Mercein  y.  People  (supra)  the  court  held:  "An  adjudication 
of  a  court  of  record  or  of  an  oj0&cer  having  authority  to  act  in 
the  matter  on  the  question  of  the  custody  of  an  infant  child 
brought  up  on  habeas  corpus,  may  be  pleaded  as  res  adjvdicata, 
and  is  conclusive  upon  the  same  parties  in  all  future  contro- 
versies relating  to  the  same  matter,  and  upon  the  same  state 
of  facts."  Under  the  Constitution  of  the  United  States,  "  Full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State"  (U.  S. 
Const.,  art.  4,  §  1);  and  they  shall  have  such  effect  in  any 
court  within  the  United  States  as  they  have,  by  law  or  usage, 
in  the  courts  of  the  State  from  which  they  are  taken.     (See 
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Act  Cong.  May  26,  1790,  being  1  U.  S.  Stat,  at  Large,  122, 
chap.  11;  now  U.  S.  R.  S.  §  905.) 

I  think  there  is  no  force  in  the  respondent's  contention 
that  there  was  a  lack  of  jurisdiction,  or  that  the  proceedings 
were  deprived  of  their  conclusive  character  by  the  fact  that 
the  appellant  was  not  then  a  resident  of  Virginia  and  her 
appearance  voluntary.  Neither  can  the  binding  force  of  that 
decision  be  in  any  degree  mitigated  by  claiming  that  the  pro- 
ceeding was  not  well  tried.  There  was  no  occasion  for  the 
appellant  to  prove  the  law  of  the  State  of  Virginia.  In  the 
absence  of  proof  to  the  contrary,  it  is  assumed  to  be  the  same 
as  our  own.  {Monroe  v.  Douglass j  5  N.  Y.  447;  Mount  v. 
Tuttle,  183  id.  358.) 

The  cases  cited  by  the  respondent  are  not  applicable. 
They  are  cases  where  the  infant  was  not  before  the  court,  or 
the  appointment  of  a  guardian  made  where  the  infant  was 
brought  into  the  jurisdiction  of  the  court  by  trickery,  such  as 
Matter  of  Hubbard  (82  N.  Y.  90) ;  People  ex  rel.  WinsUm  v- 
Winston  (31  App.  Div.  121).  After  citing  these  cases 
respondent  says  in  his  brief:  "  So  in  the  case  at  bar,  while  the 
Virginia  court  obtained  jurisdiction,  it  should  never  have 
entertained  jurisdiction,  as  the  infant  was  a  resident  of  New 
York."  We,  of  course,  are  not  called  upon  to  pass  upon  the 
propriety  of  the  action  of  a  court  of  a  foreign  State.  If  with 
jurisdiction  it  has  acted,  that  action  is  binding  upon  us.  The 
Special  Term  avoided  the  conclusive  character  of  this  action 
by  holding  that  its  determination  was  not  final.  The  deter- 
mination of  the  court  was,  ''  the  Court  is  of  the  opinion  that 
it  is  best  for  the  interest  of  said  infant  that  it  remain  for 
the  present  in  the  custody  and  under  the  control  of  its  aunt, 
Hazel  Simons  Truitt."  That  was  a  final  determination.  It 
finally  determined  the  question  then  before  it,  but  recognized 
the  fact  that  as  the  child  grew  older  a  different  custody  might 
be  desirable;  that  the  circumstances  of  the  parties  might 
change.  It  perhaps  was  an  unnecessary  precaution.  It 
reserved  the  right  to  the  court  to  change  the  custody  of  the 
child  when  the  situation  of  the  parties  made  such  change 
desirable.  It  merely  stated  what  the  court  undoubtedly  had 
the  power  to  do  without  any  such  reservation.  Therefore,  to 
justify  this  proceeding,  the  relator  must  show  that  there  had 
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been  a  change  of  conditions  so  as  to  make  the  previous  decision 
no  longer  applicable.  In  Mercein  v.  People  (25  Wend.  64), 
at  page  99,  it  is  said:  "  According  to  adjudged  cases,  the  pro- 
ceedings before  the  chancellor  were  a  bar  to  any  re-investigation 
of  any  matters  which  occurred  previous  to  the  date  of  his  final 
order.  Such  unhappy  controversies  as  these  may  endure 
imtil  the  entire  impoverishment  or  the  death  of  the  parties, 
renders  their  farther  continuance  impracticable.  If  a  final 
adjudication  upon  a  habeas  corpus  is  not  to  be  deemed  res 
adjudicatay  the  consequences  will  be  lamentable.  This  favored 
writ  will  become  an  engine  of  oppression,  instead  of  the  writ  of 
liberty.  An  examination  of  the  cases  on  this  subject  will 
show  that  the  general  rule  laid  down  by  Chief  Justice  Db 
Grey,  in  the  case  of  the  Duchess  of  Kingston,  11  State  Trials, 
261,  as  to  the  conclusiveness  of  a  judgment  of  concurrent  or 
exclusive  jurisdiction  upon  the  same  matters  between  the  same 
parties,  is  appUcable  to  all  final  adjudications  upon  a  habeas 
corpus.'' 

The  petition  is  barren  of  any  allegation,  there  is  no  proof 
and  the  court  does  not  find  that  the  appellant  is  not  as 
competent  and  is  not  in  every  way  just  as  well  fitted  to  care 
for  this  child  at  the  time  of  this  trial  as  she  was  at  the  time  of 
the  former  trial.  The  court  merely  disagreed  with  the  Vir- 
ginia court  as  to  in  whose  custody  the  best  interests  of  the 
infant  required  her  to  be  placed.  The  decision  of  the  Virginia 
court  must  be  deemed  res  adjudicaia  of  the  questions  involved 
in  this  proceeding. 

The  order  herein  awarding  the  custody  of  the  child  to  the 
relator  should  be  reversed  and  the  proceeding  dismissed. 

Blackmar,  p.  J.,  Mills,  Rich  and  Putnam,  JJ.,  concur. 

Order  awarding  custody  of  the  child  to  relator  reversed,  and 
proceeding  dismissed. 
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Katherinb  H.  Homeyer,  Respondent,  v.  Harry  Yaverbaum 

Appellant. 

Second  Department,  May  20,  1921. 

False  impriflonmont  —  liability  of  store  owner  for  acts  of  manager  — 
manager  did  not  act  within  his  authority  in  arresting  plaintifl  — 
owner  not  responsible  —  evidence  not  showing  that  owner  was 
informed  of  situation  and  took  no  action  in  relation  thereto. 

The  defendant,  the  owner  of  a  store,  is  not  liable  to  respond  in  damages  to 
the  plaintiff  for  false  imprisonment,  where  it  appears  that  during  the 
absence  of  the  defendant,  the  manager,  solely  upon  suspicion  that  the 
plaintiff  had  stolen  a  handbag,  accused  her  of  the  theft,  forbade  her  to 
leave  the  store,  threatened  to  search  her  and  sent  for  the  i)olice,  for  the 
manager  was  not  aotiog  within  the  scope  of  his  authority. 

It  cannot  be  presumed  that  a  master,  by  intrusting  his  servant  with  his 
property,  and  conferring  power  upon  him  to  transact  his  business,  thereby 
authorizes  him  to  do  any  act  for  its  protection  that  he  could  not  lawfully 
do  himself  if  present;  the  defendant  would  not  if  he  had  been  present 
have  been  justified  in  arresting  and  detaining  the  plaintiff. 

Evidence  that  some  one  telephoned  or  was  directed  to  telephone  the  defend- 
ant that  there  was  a  woman  in  the  store  who  would  not  leave,  does  not 
show  that  the  defendant  was  informed  of  the  situation  and  took  no  action 
in  relation  thereto,  and  the  verdict  for  the  plaintiff  cannot  be  justified 
on  that  ground. 

Eellt,  J.,  dissents. 

Appeal  by  the  defendant,  Harry  Yaverbaum,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in 
the  office  of  the  clerk  of  the  county  of  Queens  on  the  1st  day 
of  March,  1920,  on  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  19th  day  of  February, 
1920,  denjdng  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Abraham  H.  Kesselman,  for  the  appellant. 

James  F.  Nugent  [Evan  S.  Webster  with  him  on  the  brief], 
for  the  respondent. 
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Jay  COX,  J.: 

The  appellant  keeps  a  store  at  the  comer  of  Hamilton  and 
Atlantic  avenues,  Richmond  Hill,  borough  of  Queens.  The 
plaintiff  went  into  the  store  on  the  evening  of  July  11,  1917. 
She  saw  the  manager  of  the  store^  Meyer  Yaverbaum,  who  is 
a  brother  of  the  defendant.  At  her  request  the  manager 
showed  her  some  small  handbags  and  then  stooped  behind  the 
counter  to  get  others.  Then,  according  to  the  plaintiff's 
story,  he  became  excited  and  said  there  was  a  bag  missing, 
forbade  her  to  leave  the  store,  threatened  to  search  her  and 
sent  for  the  police.  The  evidence  justified  a  finding  that  the 
plaintiff  was  put  in  duress  and  kept  in  the  store;  that  she  was 
humiliated  and  her  feelings  hurt  by  the  implication  that  she 
had  stolen  the  bag. 

The  serious  question  in  the  case  is  as  to  the  responsibility 
of  the  defendant  for  what  his  manager  did.  The  court  charged 
the  jury  that  if  the  defendant's  brother  (the  manager)  was 
in  charge  of  the  store,  representing  him,  then  the  defendant 
would  be  responsible  in  the  law  for  the  action  of  his  brother. 
It  is  not  claimed  that  there  was  any  evidence  in  the  case 
justifying  the  charge  that  the  plaintiff  was  guilty  of  larceny. 
The  action  of  the  defendant's  manager  was  based  solely  upon 
suspicion.  In  Mali  v.  Lord  (39  N.  Y.  381)  the  Court  of 
Appeals,  per  Gbover,  J.,  said  (at  p.  384) :  "  *  *  *  The 
inquiry  is,  whether  a  merchant,  by  employing  a  clerk  to  sell 
goods  for  him  in  his  absence,  or  a  superintendent  to  take  the 
general  charge  and  management  of  his  business  at  a  particular 
store,  thereby  confers  authority  upon  such  clerk  or  superin- 
tendent to  arrest,  detain  and  search  any  one  suspected  o'f 
having  stolen,  and  secreted  about  his  person,  any  of  the  goods 
kept  in  such  store.  If  he  does,  he  is  responsible  for  such  acts 
of  the  clerk  or  superintendent.  If  not,  then  such  acts  are  not 
within  the  scope  of  the  authority  delegated  to  the  superin- 
tendent, and  the  employer  is  not  responsible  therefor,  for  the 
reason  that,  while  in  their  performance,  the  servant  is  not 
engaged  in  the  basiness  of  the  master,  any  more  than  in  com- 
mitting an  assault  upon,  or  slandering,  a  customer.  In 
examining  this  question  it  must  be  assumed  that,  by  the 
employment,  the  master  confers  upon  the  servant  the  right  to 
do  all  necessary  and  proper  acts  for  the  prot^tion  and  preser- 
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vation  of  his  property,  to  protect  it  against  thieves  and 
marauders;  and  that  the  servant  owes  the  duty  so  to  protect 
it  to  his  employer.  But  this  does  not  include  the  power  id 
question.  It  cannot  be  presumed  that  a  master,  by  intrusting 
his  servant  with  his  property  and  conferring  power  upon  him 
to  transact  his  business,  thereby  authorizes  him  to  do  any  act 
for  its  protection  that  he  could  not  lawfully  do  himself  if 
present.  The  master  would  not,  if  present,  be  justified  in 
arresting,  detaining  and  searching  a  person  upon  suspicion, 
however  strong,  of  having  stolen  his  goods,  and  secreted  them 
upon  his  person.  The  authority  of  the  defendants  to  the 
superintendent  could  not,  therefore,  be  impUed  from  his 
employment.  The  act  was  not  done  in  the  business  of  the 
defendants,  and  they  were  not,  as  masters,  responsible  there- 
for.'' This  case  seems  to  me  to  be  controlling  upon  this  appeal. 
The  facts  of  the  Mali  case  are  almost  identical  with  the  facts 
in  the  case  at  bar.  My  attention  has  been  called  to  no  case 
in  which  that  case  has  been  overruled  or  its  authority  lessened 
in  any  way.  It  has  been  cited  a  number  of  times,  but  usually 
for  the  purpose  of  showing  how  the  facts  in  that  case  differ 
from  the  facts  of  the  case  then  under  consideration,  the 
principle  of  law  enunciated  in  it  not  being  criticized. 

The  respondent  seeks  to  justify  the  verdict  by  claiming  that 
this  case  is  distinguishable  because  the  defendant  was  informed 
of  the  situation  and  took  no  action  in  relation  thereto.  The 
evidence,  however,  does  not  bear  out  this  contention.  The 
evidence  shows  merely  that  some  one  telephgned  or  was 
directed  to  telephone  the  defendant  that  there  was  a  woman 
in  the  store  who  would  not  leave.  This  gave  the  defendant 
no  information  or  notice  of  the  actual  situation. 

The  respondent  also  claims  that  the  instant  cjuse  is  con- 
trolled by  Craven  v.  Bloomingdale  (54  App.  Div.  266)  and 
Lynch  v.  Metropolitan  Elevated  Railway  Co.  (90  N.  Y.  77). 
If  I  am  correct  in  my  conclusion  that  the  facts  in  the  Mali 
Case  {supra)  are  closely  analogous  to  this  case,  then  the 
Craven  Case  {supra)  is  not  an  authority  here  because  in  the 
opinion  in  the  Craven  case  it  is  pointed  out  that  the  facts 
in  that  case  differ  from  the  facts  in  the  Mali  case.  In  the 
Lynch  Case  {supra)  it  was  held  that  the  jury  was  justified  in 
finding  that  the  ser\'ant  of  the  defendant  acted  with  the 
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express  authority  of  the  defendant.  I,  therefore,  cannot 
escape  the  conclusion  that  it  is  the  duty  of  this  court  to  reverse 
the  judgment  and  to  dismiss  the  complaint,  with  costs. 

Blackmab,  p.  J.,  Mills  and  Rich,  JJ.,  concur;  Kelly,  J., 
dissents. 

Judgment  and  order  reversed    and  complaint  dismissed, 
with  costs. 


The  Standard  Casing  Company,  Inc.,  Respondent,  v.  Cali- 
fornia Casing  Company,  Incorporated,  Appellant. 

First  Department,  May  20,  1921. 

Sales  —  contract  for  sale  f .  o.  b.  point  of  shipment  to  be  paid  for 
by  sight  draft  after  inspection  is  contract  for  goods  to  be  delivered 
at  point  of  destination  —  measiire  of  damages  for  failure  to 
deliver  is  difterence  in  market  price  at  point  of  destination  and 
contract  price  plus  freight  —  delivery  of  possession  not  made 
when  goods  delivered  to  carrier  —  objection  to  computation  of 
damages  by  court  cannot  be  taken  on  appeal  where  not  raised 
below. 

A  contract  for  the  sale  of  goods  to  be  shipped  by  the  seller  in  San  Francisco, 
f.  o.  b.  to  the  buyer  in  New  York  city  to  be  paid  for  by  sight  draft  with 
bill  of  lading  attached,  with  the  privilege  in  tfie  buyer  of  examining  the 
goods  on  their  arrival  is  a  contract  for  goods  to  be  delivered  in  New 
York  city. 

The  measure  of  damages  for  the  failure  of  the  seUer  to  deliver  the  goods 
according  to  the  contract  is  the  difference  between  the  market  price 
in  New  York  city  at  the  time  when  delivery  shauld  have  been  made  and 
the  contract  price  plus  the  freight  charge  from  San  Francisco  to  New 
York. 

I>elivery  of  possession  of  the  goods  to  the  seller  under  the  contract  was 
not  made  when  the  goods  were  placed  on  the  cars  f .  o.  b.  San  Francisco. 

The  fact  that  the  court  in  computing  the  amount  of  damages  for  the 
purpose  of  directing  a  verdict  failed  to  deduct  the  charge  for  freight, 
cannot  be  raised  upon  appeal  where  no  objection  was  made  or  exception 
taken  at  the  trial. 

Appeal  by  the  defendant,  California  Casing  Company, 
Incorporated,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
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of  New  York  on  the  13th  day  of  December,  1920,  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

McLaughlin^  Russell  &  Spraguey  attorneys  [Frederick    C. 
McLaughlin  of  counsel],  for  the  appellant. 

KeUey  &  C(mneUyy  attorneys  [M.  E.  Kelley  of  counsel],  for 
the  respondent. 

DOWLING,  J.: 

This  action  is  brought  to  recover  the  sum  of  $4,800  with 
interest,  damages  alleged  in  the  complaint  to  have  been  sus- 
tained by  plaintiff  by  reason  of  the  breach  of  a  contract 
between  plaintiff  and  defendant,  made  on  or  about  December 
18,  1917,  whereby  defendant  sold  to  plaintiff,  to  be  delivered 
at  its  place  of  business  in  the  borough  of  Manhattan,  city 
of  New  York,  twenty  ca^ks  of  salted  pig  guts,  each  cask  to 
contain  about  3,000  bimdles  of  said  guts,  to  be  shipped  by  the 
defendant  in  San  Francisco,  Cal.,  f.  o.  b.  to  plaintiff  in  New 
York  city,  not  later  than  March  15,  1918,  at  the  agreed  price 
of  eighteen  cents  per  bundle,  to  be  paid  by  sight  draft  with 
the  bill  of  lading  for  said  goods  attached,  with  the  privilege 
to  plaintiff  of  examining  said  goods  on  their  arrival  in  New 
York,  the  plaintiff  to  pay  therefor  upon  the  dehvery  of  the 
goods  to  it  in  New  York.  It  is  further  alleged  in  the  com- 
plaint that  the  agreement  of  the  parties  was  duly  confirmed 
by  the  defendant  in  writing  and  that  the  plaintiff  has  at  all 
times  been  ready,  able  and  willing  to  receive,  accept  and  pay 
for  the  said  goods  upon  their  arrival  in  New  York  city,  and 
has  requested  that  defendant  ship  the  same,  and  has  per- 
formed all  the  conditions  of  the  said  agreement  on  its  part  to  be 
performed;  but  that  defendant  has  neglected  and  refused  to 
ship  said  goods  or  any  part  thereof,  and  has  repudiated  and 
refuses  to  perform  the  contract,  although  performance  has  been 
duly  demanded  by  plaintiff.  Upon  the  trial  plaintiff  produced 
a  letter  of  the  defendant  dated  December  18,  1917,  directed 
to  the  plaintiff  at  its  office  in  the  city  of  New  York,  wherein 
defendant  stated  that  it  had  sold  to  the  plaintiff  the  casks 
of  merchandise  in  question  to  be  shipped  January,  February 
and  not  later  than  March  15,  1918,  at  the  price  of  eighteen 
cents  United  States  gold  coin  per  bundle,  f .  o.  b.  San  Francisco. 
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The  provision  as  to  payment  was  "  Sight  Draft,  Bill  of  Lading 
attached  with  the  privilege  of  examining  the  goods  on  arrival." 
This  contract  tendered  by  defendant  was  accepted  in  writing 
by  plaintiff. 

Upon  the  trial  plaintiff  endeavored  to  prove  the  conver- 
sations between  the  representatives  of  the  parties  preceding 
the  deUvery  of  the  written  agreement,  claiming  that  there  had 
been  an  oral  contract  of  which  the  written  agreement  was 
merely  a  memorandum.  The  question  put  to  the  witness 
Rado  sought  to  elicit  the  arrangement  made  in  the  antecedent 
conversation  as  to  the  delivery  of  the  goods,  but  objection 
was  made  to  the  receipt  of  this  evidence  by  defendant's  counsel 
upon  the  ground  that  the  question  called  for  parol  evidence 
tending  to  vary  the  terms  of  the  written  instrument,  and  when 
the  court  said  that  from  the  written  exhibits  he  inferred  that 
the  destination  of  the  goods  was  New  York  city,  defendant's 
counsel  said,  "  We  are  not  disputing  that." 

The  breach  of  this  contract  by  the  defendant  is  not  dis- 
puted.   The  question  which  is  presented  for  consideration 
upon  this  appeal  is  whether  it  was  error  to  permit  proof  of 
the  market  value  of  these  goods  in  the  New  York  market  at 
the  time  when  they  should  have  arrived  under  the  contract, 
which  was  the  testimony  offered  by  plaintiff,  and  whether  it 
was  also  error  to  refuse  to  receive  the  testimony  offered  by 
defendant  as  to  the  market  value  of  these  goods  in  the  San 
Francisco  market.    We  have  imder  consideration  a  contract 
which,  imder  the  concession  made  by  the  defendant  upon  the 
trial,  called  for  the  delivery  of  the  goods  in  question  in  the 
city  of  New  York,  where  payment  therefor  was  to  be  made 
upon  the  presentation  to  plaintiff  of  a  sight  draft  with  bill  of 
lading  attached,  but  only  after  plaintiff  had  exercised  its 
privilege  of  examining  the  goods  on  arrival.     This  was,  there- 
fore, a  contract  for  goods  to  be  delivered  in  New  York  city 
and  that  being  the  place  where  plaintiff  was  entitled  to  receive 
them,  the  value  of  the  contract  to  it  is  to  be  fixed  by  the 
market  price  in  New  York  of  the  goods  when  they  were 
deliverable  under  the  contract;  and  upon  the  breach  of  said 
contract  by  defendant  by  its  total  failure  to  deliver  any  of  the 
goods  in  question,  the  damage  sustained  by  the  plaintiff  was 
the   difference  between  the  purchase  price  of  the  goods,  as, 
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fixed  by  the  contract,  plus  the  freight  charge  to  New  York, 
and  the  market  price  in  New  York  city  at  the  time  mentioned. 
The  provision  fixing  the  price  f.  o.  b.  San  Francisco  did  not 
change  the  place  of  delivery  nor  alter  the  measure  of  damages 
as  between  the  parties.  Dehvery  of  possession  of  these  goods 
to  the  plaintiJBf  imder  this  contract  was  not  made  when  the 
goods  were  placed  on  the  cars  f .  o.  b.  San  Francisco.  As  was 
said  in  Boss  v.  Hutchinson  (182  App.  Div.  88,  90) :  "  In  the 
Ught  of  the  other  facts,  this  merely  means  that  the  goods 
were  to  be  placed  on  the  cars  at  Pittsford  free  of  expense  to 
the  purchaser  and  that  the  expense  of  transportation  was  to  be 
borne  by  the  purchaser.  That  it  was  not  intended  that  that 
should  constitute  a  delivery  of  possession  appears  from  the 
fact  that  a  draft  should  be  drawn  with  inspection  allowed. 
If,  on  inspection,  the  goods  were  not  according  to  contract,  the 
purchaser  would  have  had  the  right  to  reject  them  and  without 
payment  of  the  draft  he  could  not  take  them.  The  delivery 
was,  therefore,  not  contemplated  to  have  been  made  at  the 
shipping  point."  The  only  difference  between  the  case  just 
cited  and  the  present  case  is  that  the  former  was  a  stronger 
case  in  favor  of  the  seller,  as  there  had  been  a  cash  payment 
in  advance. 

Under  the  facts  in  this  case  the  plaintiff's  measure  of 
damage  was  the  market  price  in  New  York  at  the  time  of 
delivery,  as  has  been  said,  less  the  contract  price  plus  the 
freight  charge  to  New  York.  The  appellant  now  calls  attention 
to  an  error  in  computing  the  amount  of  damage.  The  learned 
trial  court  directed  a  verdict  in  this  case,  taking  as  the  basis 
for  an  award  the  difference  between  the  contract  price  of  the 
goods,  eighteen  cents  a  bimdle,  and  the  lowest  market  price 
in  New  York  at  the  time  in  question  as  testified  to  by  the 
plaintiff's  witnesses,  namely,  twenty-five  cents  a  bundle.  In 
making  the  computation  no  deduction  was  made  for  the 
freight  charge  from  San  Francisco  to  New  York,  which  would 
haye  been  an  element  in  arriving  at  the  damage  and  which 
should  have  been  deducted  from  the  amount  in  question. 
But  no  exception  was  taken  at  the  trial  to  the  failure  to  deduct 
this  amount,  nor  was  the  attention  of  the  court  in  any  way 
called  to  this  oversight  either  by  objection,  exception  or 
motion.    It  is  too  late,  therefore,  to  raise  .the  question  for  the 
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first  time  upon  this  appeal,  since,  if  the  matter  had  be^i 
properly  brought  to  the  notice  of  the  court,  or  of  plaintiflF's 
counsel,  the  objection  could  have  been  met,  either  by  supplying 
proof  of  the  amoimt  of  the  freight  charge  or  by  furnishing  a 
reason  why  that  charge  should  not  be  deducted  in  this  case. 

The  judgment  appealed  from  will,  therefore,  be  aflSrmed, 
with  costs. 

Clarke,  P.  J.,  Smith,  Merrell  and  Greenbaum,  JJ., 
concur. 

Judgment  affirmed,  with  costs. 


Thomas  W.  Rourke,  Respondent,  v.  Robert  S.  Bickley, 

Appellant. 

Second  Department,  June  3,  1921. 

Prlneipal  and  agent  —  action  to  recover  for  serTiceB  rendered  to 
defendant  in  purchase  of  house  —  recovery  cannot  be  had  on 
theory  that  defendant  interfered  with  plaintiff's  claimed  right  of 
recovery  against  seUer. 

The  only  cause  of  action  set  forth  in  the  complaint  was  for  services  rendered 
the  defendant  in  the  purchase  of  a  house,  and  it  was  error,  therefore, 
for  the  court  to  charge  the  jury  on  the  theory  that  the  action  was  brought 
to  recover  the  amount  of  commissions  which  the  plaintiff  claimed  the 
defendant  prevented  him  from  receiving  from  the  seller  of  the  property. 

Appeal  by  the  defendant,  Robert  S.  Bickley,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  19th 
day  of  November,  1920  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  2d  day  of 
December,  1920,  denjdng  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Martin  J.  Birmingham^  for  the  appellant. 

Frederick  W.  Sparks,  for  the  respondent/ 

Pee  Curiam: 

The  only  cause  of  action  set  forth  in  the  complaint  is  for 
services  rendered  the  defendant  in  the  purchase  of  a  house. 
The  plaintiff,  however,  m  addition  to  the  allegations  necessary 
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to  set  forth  that  cause  of  action,  has  included  a  number  of 
unnecessary,  immaterial  and  irrelevant  allegations  which  seem 
to  indicate  that  the  plaintiff  thought  his  cause  of  action  arose 
from  some  interference  of  the  deftodant  with  the  plaintiff's 
claimed  right  of  recovery  against  the  seller  of  the  house. 
These  allegations  were  apparently  iu*ged  at  the  trial  with 
such  force  and  vigor  that  they  impressed  the  trial  judge  as 
setting  forth  the  real  cause  of  action.  The  court  charged  the 
jury  that  the  action  was  brought  to  "  recover  the  amoimt  of 
commissions  which  the  plaintiff  says  he  was  prevented  from 
earning.  *  *  *  The  plaintiff  says  it  is  a  rule  in  real  estate 
transactions  in  the  city  that  where  a  man  gets  a  customer^^and 
goes  to  the  owner,  and  as  the  result  of  presenting  that  customer 
to  the  owner  a  sale  is  perfected,  the  owner  pays  the  commisaon. 
*  *  *  Did  the  acts  of  the  defendant  *  *  *  deprive  the 
plaintiff  of  the  fruits  of  his  labors,  that  is  to  say,  the  amqunt 
that  he  should  have  received,  namely,  $1,035?" 

The  jury'3  verdict  in  favor  of  the  plaintiff  was  plainly  based 
upon  a  cause  of  action  not  pleaded. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Blackmar,  p.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ., 
concur. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event* 


In  the  Matter  of  T.  John  McKee,  an  Attorney. 

Second  Department,  June  10,  1921. 

Attorney  and  client  —  attorney  Buspended  from  practice  for  usin^ 
funds  of  client,  an  administrator,  in  his  iMrsonal  business  — 
consent  of  father  of  decedent  and  acquiescence  of  administrator 
no  excuse. 

An  attorney  at  law  was  properly  suspended  from  praotioe  for  a  period  of 
two  years,  where  it  appeared  that  he  used  the  proceeds  received  on  behalf 
of  his  client,  an  administrator  under  limited  letters,  for  his  own  personal 
business. 
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The  fact  that  the  father  of  the  decedent,  who  had  no  interest  in  the  fund, 
consented  to  the  use  of  the  money  and  that  the  administrator  also 
acquiesced,  is  no  excuse  for  nor  palliation  of  the  attorney's  misconduct. 

Disciplinary  proceedings  instituted  by  the  Brooklyn  Bar 
Association. 

Mortimer  W.  Byers,  for  the  motion. 

Edward  Ward  McMahon,  opposed. 

Blackmar,  p.  J.: 

The  report  of  the  official  referee  should  be  confirmed.  The 
respondent,  a  member  of  the  bar,  had  received  a  thorough 
education  at  college  and  in  law  school  and  was  presumably 
acquainted  with  the  proper  ethical  standards  of  the  profession. 
His  cUent,  the  administrator  xmder  limited  letters;  the  widow, 
who  was  entitled  to  the  avails  of  the  action;  and  her  relatives 
and  advisers  were  persons  of  no  education  and  some  of  them 
illiterate.  For  these  reasons  the  duty  of  the  respondent  to 
safeguard  their  interests  was  the  more  imperative.  He  took 
from  the  administrator  a  retainer  of  thirty-five  per  cent  of 
the  amount  recovered  or  reaUzed  upon  settlement.  For  this 
he  cannot  be  criticized  although  he  well  knew  that  the  amoimt 
was  subject  to  the  approval  of  the  surrogate  on  the  settlement 
of  the  administrator's  accoimt.  The  case  was  settled,  and  the 
avails,  amounting  to  $3,250,  came  into  the  respondent's 
possession.  He  deposited  the  money  in  his  own  private  bank 
account,  and  subsequently  drew  it  out  and  used  it  in  the 
prosecution  of  a  business  which  he  was  carrying  on  in  addition 
to  the  practice  of  the  law.  This  was  a  gross  violation  of  the 
duty  that  he  owed  to  his  client.  At  the  time  he  used  the 
money  he  had  no  expectation  of  repaying  it  except  through 
the  uncertainty  of  an  award  for  park  purposes  in  Philadelphia 
and  an  undivided  interest  in  real  property  in  Philadelphia  and 
in  Washington,  and  the  prospects  of  a  business  in  which  at  that 
time,  according  to  his  own  testimony,  the  habiUties  equalled 
the  assets.  The  fact  that  the  father  of  the  decedent  acqui- 
esced in  respondent's  using  the  money  is  no  excuse  for  nor 
palliation  of  his  misconduct.  It  was  the  duty  of  the  attorney 
to  see  that  the  fund  was  properly  safeguarded,  and  he  cannot 
App.  Div.—  Vol.  CXCVII.        13 
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shield  himself  behind  the  consent  of  the  father  of  the  decedent, 
who  had  no  interest  in  the  fund,  or  the  acquiescence  of  the 
administrator,  who  had  no  right  to  consent  to  its  diversion 
and  who  appears  to  have  been  ignorant  of  his  own  duties  and 
of  the  rights  of  his  daughter,  the  beneficiary.  Fortunately 
the  respondent,  after  a  long  delay,  and  after  his  cUent  was 
compelled  to  retain  and  pay  a  lawyer,  was  able  to  make 
restitution,  although  this  appears  to  have  been  done  without 
the  approval  of  the  surrogate  of  the  expenses  that  had  been 
incurred  by  the  administrator,  or  of  the  amount  of  his  own  fee. 
The  report  of  the  official  referee  should  be  confirmed,  his 
reconunendation  adopted^  and  the  respondent  suspended  from 
the  practice  of  his  profession  for  a  period  of  two  years  from 
the  date  of  entry  of  this  order. 

Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

Report  of  official  referee  confirmed,  his  recommendation 
adopted,  and  respondent  suspended  from  the  practice  of  his 
profession  for  a  period  of  two  years  from  the  date  of  entry 
of  the  order  herein. 


J.  Herbert  Bate,  Appellant,  v.  Brenack  Stevedoring 
Company,  Inc.,  and  Others,  Defendants,  Impleaded  with 
William  J.  Mahon,  Respondent. 

Second  Department,  June  10,  1921. 

Mortgages  —  foreclosure  —  Federal  receiver  of  property  of  defendant 
corporation  not  entitled  to  be  made  party  defendant  —  receiver 
had  no  interest  in  subject  of  action  —  making  receiver  party  was 
abuse  of  discretion  of  court. 

A  Federal  receiver  who  was  appointed  as  custodian  simply  of  the  property 
of  a  corporation  defendant  and  who  did  not  acquire  title  to  the  corpora- 
tion's property  has  no  interest  in  the  subject-matter  of  an  action  to 
foreclose  a  mortgage  on  the  real  property  of  the  corporation,  within  the 
meaning  of  section  452  of  the  Code  of  Civil  Procedure,  and  is  not,  there- 
fore, entitled  to  intervene  as  a  matter  of  right. 

Neither  is  there  any  justification  in  making  him  a  party  in  the  exeroiae  of 
the  discretion  of  the  court,  where  there  does  not  appear  to  be  any  defense 
to  the  action  or  that  the  corporation  is  neglecting  its  duty  in  defending 
the  action. 
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Appeal  by  the  plaintiff,  J.  Herbert  Bate,  from  an  order 
of  the  County  Court  of  Kings  county,  entered  in  the  office 
of  the  clerk  of  the  coimty  of  Kings  on  the  4th  day  of  May, 
1921,  permitting  a  receiver,  upon  his  application,  to  be  made  a 
party  to  a  foreclosure  action,  and  directing  that  the  summons 
be  amended  accordingly,  and  giving  the  receiver  the  right  to 
interpose  an  answer. 

Adelma  H.  Burd,  for  the  appellant. 

John  B.  Knox  [Edward  Ward  McMahon  with  him  on  the 
brief],  for  the  respondent. 

Blackmar,  p.  J.: 

The  receiver  was  appointed  as  custodian  of  the  propertj' 
simply,  with  such  powers  as  the  United  States  court  that 
appointed  him  conferred  upon  him.  The  title  of  the  property 
remained  with  the  defendant  corporation,  and  the  receiver, 
therefore,  had  no  interest  in  the  subject  of  the  action  or  in 
the  real  property  within  the  meaning  of  section  452  of  the 
Code  of  Civil  Procedure,  which,  as  we  understand  it,  means  a 
property  interest.  He  is,  therefore,  not  entitled  to  interven- 
tion as  a  matter  of  right.  Neither  is  there  any  justification 
for  making  him  a  party  in  the  exercise  of  the  discretion  of 
the  court,  for  the  petition  alleges  no  facts  from  which  the 
conclusion  can  be  drawn  that  there  exists  any  defense  to  the 
action,  or  that  the  corporation  itself  is  neglecting  its  duty  in 
defending  the  action.  There  exists,  therefore,  no  ground  for 
making  the  receiver  a  party.  {Honegger  v.  Wettstein,  94  N.  Y. 
252.) 

The  order  of  the  County  Court  of  Kings  county  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
motion  denied,  with  ten  dollars  costs. 

MiLi^,  Rich,  Putnam  and  Jaycox,  JJ.,  concm*. 

Order  of  the  County  Court  of  Kings  county  reversed,  with 
ten  dollars  costs  and  disbursements,  and  motion  denied,  with 
ten  dollars  costs. 
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Emily  Davies,  Respondent,  v,  Hubert  A.  Jagger  and  The 
Village  of  Southampton,  Appellants. 

Second  Department,  June  10,  1921. 

Villaffes  —  action  to  recover  damaffes  for  injuries  to  trees,  plants, 
shrubs  and  other  veffetation  on  plaintiff's  land  caused  by  sea 
water  passing  through  cut  made  by  defendant  in  natural  barrier 
—  village  liable  for  nuisance  —  measure  of  damages  is  cost  of 
replacing  trees,  etc. —  permission  to  appeal  to  Court,  of  Appeals 
granted  because  of  doubt  as  to  proper  measure  of  damages. 

The  defendant  village  is  liable  to  the  plaintiff  for  the  injuries  caused  to 
plaintiff's  trees,  plants,  shrubs  and  other  vegetation  by  sea  water  which 
overflowed  plaintiff's  land  through  a  cut  or  opening  made  by  the  defendant 
in  a  natural  barrier  which  held  back  the  tides,  which  cut  or  opening  was 
not  adjoining  plaintiff's  land  but  was  about  250  feet  therefrom. 

II  seems,  that  it  was  proper  to  permit  the  plaintiff  to  recover  compensation 
for  the  money  required  to  replace  the  trees,  plants,  shrubs  and  other 
vegetation. 

However,  as  there  is  considerable  doubt  as  to  the  proper  measure  of  damage 
in  such  a  case  permission  is  granted  to  appeal  to  the  Court  of  Appeals. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals  from 
an  order  of  this  court,  filed  on  April  22,  1921,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Suffolk  on  the  14th  day  of  October, 
1919,  upon  the  verdict  of  a  jury,  and  an  order  denying 
defendants'  motion  for  a  new  trial,  in  an  action  to  recover 
damages  for  the  wrongful  destruction  of  shrubs  and  other 
vegetation  planted  on  plaintiff's  property,  alleged  to  have  been 
caused  by  reason  of  defendants'  permitting  a  cut  or  opening 
to  be  made  through  certain  sand  dunes  lying  at  the  foot  of 
Cooper's  Neck  lane  in  the  village  of  Southampton,  and 
forming  a  natural  barrier  against  the  ocean  tides. 

Harri  M.  Howell  [T.  M.  &  R.  P.  Griffing  and  P.  L,  Housel 
with  him  on  the  brief],  for  the  motion. 


Joseph  Woodj  opposed. 
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Rich,  J.: 

Plaintiff  is  the  owner  of  premises  situated  at  the  northeast 
corner  of  Meadow  lane  and  Cooper's  Neck  lane  in  Southampton, 
N.  Y.,  which  are  improved  by  a  residence  and  numerous 
shrubs,  plants  and  trees,  which  were  laid  out  by  a  landscape 
gardener.  The  premises  were  also  surroimded  with  a  privet 
hedge,  six  to  eight  feet  in  height,  which  had  been  growing  on 
the  premises  for  at  least  thirty  years  prior  to  the  destruction. 

It  appears  that  defendant's  highway  superintendent  was 
employed  to  cart  sand  from  the  foot  of  Cooper's  Neck  lane 
for  use  on  the  village  highways,  and  for  this  purpose  a  cut 
or  opening  was  made  at  his  direction  in  the  sand  dunes  at 
the  foot  of  the  lane  in  October  and  November,  1916.  On 
September  4  and  5,  1918,  salt  water  from  the  ocean  penetrated 
through  the  cut  or  opening  made  by  defendant,  as  a  result  of 
which  plaintiff's  lawns,  trees  and  shrubs,  together  with  some 
600  feet  of  the  privet  hedge,  were  destroyed.  Plaintiff  was 
not  an  abutting  owner  on  that  portion  of  Cooper's  Neck  lane 
where  the  cut  in  the  dunes  was  made,  her  land  being  about 
250  feet  from  the  cut  or  opening.  The  land  to  the  west  of 
Cooper's  Neck  lane  is  lower  than  plaintiff's  premises,  sloping 
westward  about  three-quarters  of  a  mile  to  Taylor's  creek 
and  Shinnecock  bay.  These  dimes  and  a  sand  bar  were  a 
natural  barrier  protecting  the  land  behind  them,  and  it  appears 
to  have  been  the  custom  to  place  brush  where  it  would  collect 
sand  and  build  up  the  dimes,  to  protect  the  land  in  the  rear. 

The  trial  comli  has  correctly  held  that  the  present  action 
may  be  maintained  on  the  authority  of  Carll  v.  Village  of 
Northpart  (11  App.  Div.  120,  122).  That  the  appellant, 
although  a  municipal  corporation,  is  not  immune  from  legal 
responsibihty  for  the  creation  of  a  nuisance  is  beyond  question. 
{Herman  v.  City  of  Buffalo,  214  N.  Y.  316,  318.)  The  theory 
upon  which  the  present  action  is  brought  is  nuisance. 
Respondent  does  not  claim  damages  by  reason  of  a  change  in 
grade  of  the  highway,  but  rather  because  of  defendant's  act 
in  cau^g  a  cut  or  opening  to  be  made  in  the  sand  dunes, 
whereby  salt  wat^  was  permitted  to  run  over  and  upon  her 
land.  It  is  true  that  the  sand  taken  from  the  dunes  was  used 
to  raise  the  grade  of  certain  highways,  although  it  also  appears 
that  a  stone  wall  was  constructed  across  Halsey's  Neck  lane 
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to  stopgap  the  openings  made  in  the  sand  dunes  at  that 
point,  witti  the  object  in  view  of  preventing  the  salt  water 
from  imdermining  the  road.  But  it  does  not  appear  that  any 
similar  precaution  was  taken  or  a  barrier  erected  in  the  place 
where  the  openings  were  made  at  the  foot  of  Cooper's  Neck 
lane,  through  which  the  water  came  which  destroyed  plaintiflF's 
plants  and  shrubbery. 

The  learned  court  charged  the  jury  that  the  pikintifip,  if 
entitled  to  any  damages  at  all,  is  entitled  to  such  siun  as 
represents  the  fair  and  reasonable  value  of  the  trees,  plants 
and  shrubs  and  other  vegetation,  together  with  the  cost  of 
transportation  and  labor  necessary  to  replace  such  as  were 
permanently  injured. 

It  is  contended  by  the  learned  coimsel  for  the  appellants 
that  the  proper  measure  of  damages,  if  plaintiff  is  entitled 
to  damages,  is  the  difference  in  value  of  the  property  before 
and  after  the  injury. 

There  is  no  claim  for  damages  to  the  realty;  the  shrubs 
were  pleasing  to  the  eye  and  they  had  a  value  only  because 
they  were  good  to  look  upon,  and  I  think  it  was  proper  to 
permit  the  plaintiff  to  recover  compensation  for  the  money 
that  it  would  require  to  replace  them.  However,  after  a 
careful  examination  of  the  authorities  cited  by  counsel*  upon 
the  question  as  to  the  proper  measure  of  damages  in  such  a 
case,  we  feel  that  in  the  interests  of  justice  this  motion  ought 
to  be  granted. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted. 

Blackmab,  p.  J.,  Mills,  Putnam  and  Jaycox,  JJ.,  concur. 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted. 
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Indestructible  Metal  Products  Co.,  Inc.,  Respondent, 
.  V.  Joseph  Summergrade,  Appellant. 

First  Department,  June  3,  1021. 

Trial  —  motion  in  Supreme  Court  action  for  sum  of  money  only 
to  stay  trial  of  action  in  Municipal  Court  of  City  of  New  York 
between  same  parties  and  inTolylng  same  subject-matter  —  order 
which  does  not  provide  for  undertaking  under  Code  of  Civil 
Procedure,  t  611,  is  improper  —  order  cannot  be  made  in  one 
action  staying  trial  of  another  action  —  remedy  is  by  action  for 
injunction. 

In  an  action  in  the  Supreme  Court  in  which  the  plaintiff  demands  a  money 
judgment  only  and  seeks  no  injunctive  or  other  relief,  an  order  granting 
plaintifrs  motion  to  stay  the  trial  of  an  action  brought  by  the  defendant 
in  the  Municipal  Court  in  the  City  of  New  York  upon  the  ground  that 
the  present  action  was  begun  prior  to  the  Municipal  Court  action  and 
involves  the  same  subject-matter  must  be  reversed  for  two  reasons: 
First,  that  it  contains  no  provision  requiring  the  plaintiff  to  execute  an 
undertaking  as  provided  in  section  611  of  the  Code  of  Civil  Procedure; 
and  second,  that  the  plaintiff  cannot  upon  motion  made  in  one  action 
obtain  an  order  staying  the  trial  of  another  action;  his  remedy  is  to 
bring  an  action  for  an  injunction. 

• 

Appeal  by  the  defendant,  Joseph  Summergrade,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  m  the  office  of  the  clerk  of  the  coimty  of 
New  York  on  the  17th  day  of  February,  1921,  grantmg 
plamtiff's  motion  to  stay  the  trial  of  an  action  brought  by 
the  defendant  in  the  Municipal  Court  of  the  City  of  New  York 
Borough  of  Manhattan,  First  District,  upon  the  groimd  that 
this,  action  was  begun  prior  to  the  Municipal  Court  action 
and  involved  the  same  subject-matter. 

Capd  Mintz  of  counsel  [Israel  N.  Thurman,  attorney],  for 
the  appellant. 

Emaniiel  Svstick  of  counsel  [Bernard  Fliashnick,  attorney], 
for  the  respondent. 
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Greenbaum,  J.: 

This  is  an  action  at  law  in  which  the  plaintiff  demands 
a  money  judgment  only  and  seeks  no  injimctive  or  other 
relief.  Although  the  order  appealed  from  provides  that  the 
"  defendant,  his  attorney  or  agent,  be  and  they  are  hereby 
stayed  from  proceeding  with  the  trial  of  the  action  com- 
menced by  the  said  defendant  against  the  plaintiff  herein  in 
the  Municipal  Court,  Borough  of  Manhattan,  First  District," 
it  is  in  effect  an  injunction  granted  in  one  action  to  stay  the 
trial  of  another  action  between  the  same  parties. 

The  order  must  be  reversed  for  two  reasons:  First,  that 
it  contains  no  provision  requiring  the  plaintiff  to  execute 
an  undertaking  as  provided  in  section  611  of  the  Code  of 
Civil  Procedure;  and  secondly,  that  although  a  party  seeking 
to  stay  a  trial  may  move  in  the  action  sought  to  be  stayed 
without  giving  security  as  required  by  section  611  of  the 
Code,  he  cannot  upon  motion  made  in  one  action  obtain  an 
order  staying  the  trial  of  another  action.  His  remedy  in 
the  latter  case  is  to  bring  an  action  for  injunction.  This 
has  been  held  in  numerous  cases. 

In  Belasco  Co.  v.  Klaw  (98  App.  Div.  74)  the  court  said:  "  The 
inherent  power  of  the  court  to  stay  proceedings  or  control 
the  trial  of  an  action  is  one  which  must  be  exercised  in  the 
action  itself,  and  where  it  js  sought  to  enjoin  parties  from 
proceeding  in  another  action  such  relief  must  be  by  injunction 
in  an  action  where  by  formal  prayer  it  is  denaanded."  (Code 
Civ.  Proc.  §  611.) 

The  opinion  in  Grammer  v.  Greehbaum  (146  App.  Div.  3) 
reads  in  part  as  follows:  "  This  court  has  several  times  said 
that  the  trial  of  an  action  cannot  be  stayed  in  this  way.  The 
power  of  the  court  to  stay  proceedings  or  control  the  trial 
of  an  action  is  one  which  must  be  exercised  in  the  action 
itself  {Raymore  Really  Co.  v.  Pfotenhauer- Nesbit  Co.,  139 
App.  Div.  126;  North  Central  Realty  Co.  v.  Blackman,  145  id. 
199),  and  where  it  is  sought  to  enjoin  parties  from  proceeding 
in  another  action,  such  reUef  must  be  by  injimction  in  an 
action  where  such  relief  is  demanded  in  the  complaint.  {Belasco 
Co.  V.  Klaw,  98  App.  Div.  74;  Webster  v.  Columbian  National 
Life  Ins.  Co.,  131  id.  837;  affd.,  196  N.  Y.  523.)  Under  the 
authorities  cited  the  court  could  not,  by  an  order  in  this 
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action,  stay  the  trial  of  the  City  Court  action.  Nor  could  it 
enjoin  the  prosecution  of  that  action  by  an. order  in  this, 
because  no  such  relief  is  demanded  in  the  complaint.*' 

The  order  must  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


James  Dillon,  Respondent,  v.  Trustees  op  St.  Patrick's 
Cathedral  in  the  City  of  New  York,  Appellant. 

Second  Department,  June  17,  1921. 

Workmen's  Compensation  Law  —  when  charitable  corporation 
maintaininff  cemetery  is  engaged  in  business  for  pecuniary  gain  — 
graredigger  engaged  in  hazardous  employment  —  action  by  grave- 
digger  to  recoTer  for  injuries  received  in  making  excavation  for 
monument  foundation  —  contributory  negligence  and  assump- 
tion of  risk  no  defense  —  evidence  presenting  question  for  Jury 
as  to  defendant's  negligence. 

A  charitable  corporation  which  maintains  a  cemetery  and  which  sells  burial 
privileges  and  devotes  the  money  so  raised  to  the  expenses  of  running 
the  cemetery,  and  for  religious  and  educational  purposes,  and  for  charity 
consisting  primarily  in  providing  graves  for  those  unable  to  pay  for 
them,  is  engaged  in  a  business  or  occupation  for  pecuniary  gain  within 
the  meaning  of  subdivision  5  of  section  3  of  the  Workmen's  Compensation 
Law. 

A  gravedigger,  working  for  said  corporation,  who  was  injured  while  making 
an  excavation  for  a  monument  foundation  was  engaged  in  a  hazardous 
employment  within  the  meaning  of  section  2,  group  13,  of  the  Workmen's 
Compensation  Law. 

Accordingly,  in  an  action  against  the  corporation  it  could  not  interpose 
the  defense  of  contributory  negligence  and  assumption  of  risk,  for  it 
had  not  secured  compensation  for  its  employees  as  provided  in  section 
50  of  the  Workmen's  Compensation  Law. 

It  appeared  that  the  plaintiff  was  injured  while  excavating  for  a  foundation 
for  a  monument  by  the  caving  in  of  the  sides  of  the  excavation,  that 
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shortly  before  the  injury  defendant's  superintendent  examined  the  exca- 
vation and  that  it  was  the  custom,  sometimes,  to  shore  up  excavations 
of  the  depth  ot  the  one  in  which  the  plaintiff  was  injured.  On  all  the 
evidence,  held,  that  a  question  as  to  defendant's  negligence  in  omitting 
to  provide  for  shoring  up  the  work  was  presented  for  the  jury. 

Appeal  by  the  defendant,  Trustees  of  St.  Patrick's  Cathedral 
in  the  City  of  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  coimty  of  Queens  on  the  4th  day  of  December, 
1919,  upon  the  verdict  of  a  jury  for  $3,000,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  I5th  day  of  Decem- 
ber, 1919,  denying  defendant's  motion  to  set  aside  the  verdict 
and  for  a  new  trial  made  upon  the  minutes. 

Timothy  A.  McCarthy^  for  the  appellant. 

George  M.  Curtis,  Jr.  [Moses  Cohen  with  him  on  the  brief], 
for  the  respondent. 

Blackmar,  p.  J.: 

The  defendant  is  a  charitable  corporation  which  maintains 
a  cemetery,  called  the  Calvary  Cemetery.  It  sells  burial 
privileges  and  devotes  the  money  so  raised  to  the  expense  of 
running  the  cemetery,  for  religious  and  educational  purposes, 
and  for  charity  —  primarily  in  providing  graves  for  those 
imable  to  pay  for  them. 

On  the  26th  of  April,  1918,  the  plaintiff,  a  gravedigger 
in  the  employ  of  the  defendant,  was  directed  to  make  an 
excavation  for  the  foundation  of  a  monument,  and  while  so 
engaged,  when  he  had  dug  to  a  required  depth  of  about  nine 
feet,  the  earth  fell  upon  him  and  injured  him  severely. 

The  learned  trial  justice  held  that  the  question  of  con- 
tributory negligence  and  assumption  of  risk  were  not  in  the 
case,  for  it  was  conceded  that  defendant  had  not  secured 
compensation  for  its  employees  as  provided  in  section  50  of 
the  Workmen's  Compensation  Law.  The  question  is  thus 
raised  whether  the  relations  between  the  defendant  and  the 
plaintiff  fall  within  the  Workmen's  Compensation  Law.  If 
they  do,  the  charge  was  correct  (Workmen's  Compensation 
Law,  §  11);  if  not,  it  was  erroneous. 
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Excavation  and  grave  digging  are  classified  by  the  Work- 
men's Compensation  Law  as  a  hazardous  employment.  (§  2, 
group  13  of  the  law.)  But  compensation  is  provided  for 
"  employment  only  in  a  trade,  business  or  occupation  carried 
on  by  the  employer  for  pecuniary  gain,  or  in  connection 
therewith."  (§  3,  subd.  5  of  the  law.)  The  work,  therefore, 
was  hazardous,  but  was  the  employment  in  a  trade,  business 
or  occupation  carried  on  by  the  defendant  for  pecuniary  gain? 
The  employer  by  selling  burial  privileges  does  secure  a 
pecuniary  gain.  The  proceeds  of  the  gain,  however,  are 
devoted  entirely  to  the  purposes  of  the  cemetery  and  to 
charitable  work.  Matter  of  Uhl  v.  Hartwood  Club  (221  N.  Y. 
588,  affg.  177  App.  Div.  41)  seems  to  hold  that  such  an 
employment  is  within  the  act.  The  defendant  in  that  case 
was  a  country  club.  It  owned  a  piece  of  woodland  and  was 
accustomed  to  carry  on  forestry  operations.  This  resulted 
in  a  profit,  which  was  applied  solely  to  maintaining  the  club 
for  the  benefit  of  its  members.  The  deceased  was  a  lumberman 
ei^aged  in  cutting  wood  for  the  market.  It  was  held  that 
the  claimant,  his  widow,  was  entitled  to  compensation  under  the 
Workmen's  Compensation  Law,  that  the  work  was  hazardous, 
that  the  employment  was  in  a  business  carried  on  for  pecuniary 
gain,  and  that  the  question  of  the  disposition  made  of  the  gain 
by  the  defendant  was  immaterial.  The  principle  underlying 
that  decision  is  appUcable  to  the  pending  case.  The  country 
club  carried  on  lumbering  on  its  premises,  and  it  made  a  gain 
by  the  lumbering  and  devoted  the  money  to  the  maintenance 
of  the  club.  In  this  case  the  defendant  company  carries  on 
the  business  of  selling  burial  lots  for  gain  and  devotes  the 
gain  to  maintaining  the  cemetery  and  to  religious  and  chari- 
table purposes.  The  work  is  hazardous  within  the  definition 
of  the  statute;  the  employment  of  preparing  the  lots  for 
monuments  or  for  burial  is  carried  on  by  the  defendant  for 
pecuniary  gain;  and  it  is  a  matter  of  no  importance  to  what 
purpose  this  pecuniary  gain  is  devoted.  I,  therefore,  reach 
the  conclusion  that  no  error  was  made  by  the  court  in  charging 
the  jury  that  the  question  of  assumption  of  risk  and  contrib- 
utory negUgence  was  not  in  the  case. 

We  now  approach  the  question  whether  there  was  negligeTice 
on  the  part  of  the  defendant.    In  considering  this  we  eliminate 
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all  questions  of  contributory  negligence  and  of  Spssumption 
of  risk.  No  matter  how  negligent  the  plaintiff  was,  no  matter 
whether  under  the  rule  of  law  generally  applicable  he  assumed 
the  risk  of  his  work,  nevertheless  if  there  was  any  negligence 
on  the  part  of  the  defendant  in  properly  caring  for  and  safe- 
guarding the  plaintiff,  which  was  a  proximate  cause  of  the 
injury,  it  is  liable. 

It  is  a  well-established  principle  of  law  that  the  rule  requiring 
an  employer  to  furnish  his  servants  with  a  safe  place  to  work 
has  no  appUcation  where  the  employee  engages  in.  creating 
the  place  which  is  unsafe  because  of  the  very  work  that  he 
is  doing.  {McDonough  v.  Cloribrock  Steam  Boiler  Co.,  113 
App.  Div.  432;  Bertolami  v.  United  Engineering  &  Contracting 
Co.,  120  id.  192.)  But  this  principle  does  not  aid  in  solving 
the  question  under  consideration,  for  that  rule  rests  upon 
considerations  of  the  assumption  of  risk  and  contributory 
negUgence  and  sometimes  upon  the  fact  that  there  is  no 
element  of  negUgence  of  the  defendant  which  enters  in. 
{Henry  v.  Hudson  &  Manhattan  R.  R.  Co.,  2D1  N.  Y.  140.) 
The  plaintiff  began  digging  the  excavation  on  the  twenty- 
fourth  of  April,  a  Saturday.  He  was  instructed  to  carry  the 
excavation  to  a  depth  of  nine  feet.  He  stopped  work  Saturday 
afternoon.  It  rained  Sunday  and  Sunday  night,  and  he  went 
back  to  work  on  Monday  morning  about  seven  o'clock.  The 
soil  was  composed  of  loam  and  gravel.  The  superintendent 
of  the  defendant,  going  his  rounds  that  morning,  stopped  where 
the  plaintiff  was  working,  because,  as  he  said,  he  was  consider- 
ing the  question  whether  the  work  was  safe  under  the  circum- 
stances. He  looked  at  it.  It  seemed  to  him  to  be  safe.  He 
asked  the  plaintiff,  who  was  nearly  nine  feet  down,  whether 
everything  was  all  right,  and  the  plaintiff  said,"  Yes.''  About 
ten  o'clock  the  earth  caved  in  and  fell  upon  plaintiff,  and  a 
large  stone  struck  him  on  the  shoulder  and  injured  him 
severely.*  It  was  the  custom,  sometimes,  to  shore  up  the 
excavation  when  going  down  to  that  depth,  and  many  times 
during  a  number  of  years  the  graves  had  been  known  to  cave 
in  in  the  process  of  excavation.  The  superintendent  of  another 
cemetery  testified  that,  considering  the  nature  of  the  soil, 
it  was  dangerous  to  excavate  to  that  depth  without  shoring  up. 
A  question  of  defendant's  negligence  in  omitting  to  provide 
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for  shoring  up  the  work  was,  therefore,   presented  to   the 
jury. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Present  —  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


John   H.    Cooper,    Respondent,    v.   Roland   R.    Conklin, 

Appellant. 

Second  Department,  June  17,  1921. 

Attorney  and  client  —  account  sent  by  attorney  to  client  foi 
serrices  —  account  stated  may  consist  of  single  item  for  services 
rendered  —  contracts  between  attorney  and  client  —  Judiciary 
Law,  §  474,  construed  —  failure  of  client  to  reply  to  bUl  for 
services  does  not  make  it  an  account  stated  —  proof  which  assignee 
of  attorney  must  make. 

An  aooount  sent  by  an  attorney  to  his  client  consisting  of  a  single  item  for 
services  rendered  in  an  action  is  one  which,  so  far  as  its  form  is  concerned, 
may,  by  acquiescence  of  the  client,  become  an  account  stated. 

The  provision  of  section  474  of  the  Judiciary  Law  to  the  effect  that  the 
compensation  of  an  attorney  is  governed  by  agreement,  express  or 
implied,  which  is  not  restrained  by  law,  applies  only  to  contracts  that 
are  made  before  the  services  are  entered  into,  and  not  to  those  made 
during  the  relationship  of  attorney  and  client. 

As  to  a  contract  made  between  an  attorney  and  his  client  subsequent  to 
the  employment  which  is  beneficial  to  the  attorney,  it  is  incumbent  upon 
the  attorney  to  show  that  the  provisions  are  fair  and  reasonable  and  were 
fully  known  and  understood  by  the  client. 

This  rule  of  law  is  applicable  to  a  contract  which  is  a  result  of  the  implied 
acceptance  by  the  client  of  an  accoimt  rendered  by  the  attorney  for  the 
value  of  his  legal  services. 

Aooordingly,  where  an  attorney,  pending  the  existence  of  the  relationship 
of  attorney  and  client,  renders  an  account  to  his  client  it  does  not  become 
an  account  stated  by  the  failure  of  the  client  to  object  thereto,  and  in 
an  action  thereon  by  the  assignee  of  the  attorney  the  assignee  must  prove 
not  only  the  rendition  of  the  bill  and  the  client's  acquiescence  therein, 
but  also  that  the  compensation  was  fair  and  reasonable  for  the  services 
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rendered  and  that  the  client  had  such  full  knowledge  of  the  nature  and 
extent  of  the  services  rendered  him  as  to  be  capable  of  exercising  a  fair 
judgment  as  to  the  reasonableness  of  the  bill. 

Appeal  by  the  defendant,  Roland  R.  Conklin,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  25th  day  of  January,  1921,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
2d  day  of  February,  1921,  denying  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Achilles  H.  Kohn  [Silas  H.  Dayton  with  him  on  the  brief], 
for  the  appellant. 

Harold  E.  lAppincott,  for  the  respondent. 

Blackmar,  p.  J.: 

The  action  is  upon  an  account  stated.  The  plaintiff's 
assignor  was  an  attorney  at  law  for  the  defendant  in  an 
action  entitled  Conklin  v.  Shonts.  On  the  27th  day  of  April, 
1920,  he  wrote  to  the  defendant  inclosing  a  bill  for  professional 
services,  in  the  following  words: 

''April  27^1920. 
"  Conklin  vs.  Shonts 
"  Roland  R.  Conklin 

•''to 

"  Arthur  C.  Hume,  Dr. 
"  Balance  due  for  legal  services,  etc.,  in  this 

action,  to  date S2,600  00 

"  Received  payment." 

It  was  competent  for  the  jury  to  find,  and  we  must  assume 
that  they  did  so  find,  that  defendant  paid  no  attention  to  the 
letter  or  bill  for  five  months.  On  September  29,  1920,  the 
plaintiff's  assignor  having  assigned  his  claim  to  the  plaintiff, 
this  action  was  brought  thereon,  and  the  complaint  declared 
upon  an  account  stated.  Judgment  went  for  the  plaintiff, 
and  the  defendant  appeals. 

It  has  been  held  that  in  cases  where  prices  are  not  agreed 
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upon,  or  where  they  are  not  fixed  by  the  market,  but  depend  j 

solely  upon  the  value  of  personal  services  to  be  determined  ' 

on  the  principle  of  quavium  meruit,  the  general  rule  relating  l 

to  accoimts  stated  does  not  necessarily  prevail.  {Burlingame 
V.  Shelmire,  35  N.  Y.  St.  Repr.  161;  59  Hun,  615.)     This  i 

proposition  seems  to  rest  for  its  support  on  the  following  '. 

escpression  found  in  the  opinion  of  WiUiams  v.  Glenny  (16  | 

N.  Y.  389) :    "  But  I  do  not  think  a  claim  for  a  round  sum,  « 

where  the  subject  of  the  demand  is  one  which  would  naturally 
consist  of  many  items,  is  in  the  nature  of  an  account."  There 
is  authority,  however,  that  an  accoimt  stated  may  consist 
of  a  single  item.  {Stein  v.  Stein,  140  App.  Div.  306;  Litde 
V.  McClain,  134  id.  197;  Benjamin  v.  Levy,  176  N.  Y.  Supp. 
454;  1  C.  J.  682.)  In  the  pending  case,  except  for  the  dis- 
bursements which  seem  to  be  included  in  the  accoimt  rendered 
in  the  letters  "  etc.,"  the  claim  is  not  one  that  presumably 
consists  of  a  number  of  items.  It  is  a  claim  for  the  value 
of  services  performed  in  a  single  action,  T^hich  may  properly 
be  stated  by  a  sum  in  gross,  and  there  is  no  obUgation  upon 
an  attorney  to  divide  his  charge  and  specify  the  amounts 
assigned  to  the  several  items  of  work  in  the  same  case.  I 
think,  therefore,  that  the  account  rendered  is  one  which,  so 
far  as  its  form  is  concerned,  may,  by  the  acquiescence  of  the 
defendant,  become  an  accoimt  stated.  But  there  is  an 
administrative  rule  of  law  growing  out  of  the  relations  between 
plaintiff's  assignor  and  the  defendant,  which  prevents  the 
affirmance  of  the  judgment. 

Contracts  between  an  attorney  and  his  client,  which  are 
favorable  to  the  attorney  and  are  made  during  the  relationship 
between  the  parties,  stand  upon  a  different  basis  from  ordinary 
contracts  between  persons  who  deal  at  arm's  length.    The 
provision  of  the  Judiciary  Law,  section  474,  to  the  effect  that 
the  compensation  of  the  attorney  is  governed  by  agreement, 
express  or  implied,  which  is  not  restrained  by  law,  applies  only 
to  contracts  that  are  made  before  the  services  are  entered, 
into,  and  not  to  those  made  during  the  relationship  of  attome^y 
and  client.     (Whitehead  v.   Kennedy,  69  N.  Y.  462.)      Tlie^ 
doctrine  is  stated  by  Mr.  Justice  Laughmn  in  Boyd  v.  Da^Vy 
(85  App.  Div.  581)  as  follows:    "  The  general  rule  is  that    »s 
to  contracts  made  between  the  attorney  and  client  subseqix^rxt; 
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to  the  employment  which  are  beneficial  to  the  attorney,  it 
is  incumbent  upon  the  latter  to  show  that  the  provisions  are 
fair  and  reasonable  and  were  fully  known  and  imderstood 
by  the  client."  To  the  same  eflFect  are  Whitehead  v.  Kennedy 
(supra);  Wood  v.  Downea  (18  Ves.  Jr.  119),  and  Brauer  v. 
Lawrence  (165  App.  Div.  8).  The  rule  is  a  just  one  and 
imposes  no  unreasonable  burden  upon  the  attorney.  The 
underlying  reason  for  the  rule  is  that  the  relations  between 
attorney  and  cUent  are  so  confidential  and  the  client  relies  so 
fully  upon  his  attorney  for  the  protection  of  his  legal  rights 
and  is  by  the  nature  of  their  relations  so  subject  to  the  advice 
of  the  attorney  that  in  all  such  contracts  the  attorney  cannot 
rely  upon  the  face  of  the  agreement  itself,  but  is  compelled  by 
the  law  to  show,  in  addition  thereto,  that  the  contract  is 
fair  and  reasonable  and  that  the  client  was  fully  infonned 
of  all  the  facts  which-  enabled  him  to  judge  its  fairness  and 
reasonableness.  No  reason  is  perceived  why  this  rule  of  law 
is  not  as  applicable  to  a  contract  which  is  a  result  of  the 
impUed  acceptance  by  the  client  of  an  account  rendered  by 
the  attorney  for  the  value  of  his  legal  services,  as  to  any  other 
contract  between  them,  whether  written  or  oral.  When  the 
bill  was  rendered  by  the  plaintiff's  assignor,  the  relation  of 
attorney  and  cUent  still  existed  between  them  as  to  this 
particular  Utigation,  and  was  not  terminated  until  some  twenty 
days  thereafter.  It  also  appears  that  the  attorney  r^re- 
sented  the  defendant  in  other  matters  pending  after  the 
rendition  of  the  bill,  the  claim  for  compensation  for  which 
was  expressly  reserved  in  the  letter  which  accompanied  the 
bill  rendered. 

Under  these  circumstances  it  was  incumbent  upon  the 
attorney  to  prove  not  only  the  rendition  of  the  bill  and  the 
defendant's  acquiescence  therein,  but  also  to  produce  evidence 
from  which  the  jury  might  judge  whether  the  compensation 
was  fair  and  reasonable  for  the  services  rendered  and  whether 
the  defendant  had  such  f uU  knowledge  of  the  nature  and  extent 
of  the  services  rendered  him  as  to  be  capable  of  exercising  a 
fair  judgment  as  to  the  reasonableness  of  the  bill.  This 
evidence  was  not  introduced  by  the  plaintiff,  and  the  judgment, 
therefore,  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event,  and  the  finding  of  fact  implied  in 
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the  verdict  of  the  jury,  that  there  was  an  account  stated  in 
the  case,  should  be  disapproved  and  reversed. 

Judgment  and  order  reversed  and  a  new  trial  granted,  with 
cost  to  abide  the  event. 

Mills,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 


Loins  Dean  Speir,  as  Executor,  etc.,  of  Charles  W. 
Wheeler,  Deceased,  etc.,  Plaintiff,  v.  Rosalie  Wheeler 
Benvenuti  and  Others,  Defendants. 

SecondDepartment,  June  24,  1921. 

Wills  —  construction  —  power  of  appointment — property  situated 
in  New  York  held  under  deed  of  trust  for  benefit  of  child  of  trustee 
for  life  with  power  in  trustee  to  designate  remainderman  —  power 
exercised  by  devise  of  aU  of  trustee's  property  to  child  for  life  and 
remainder  to  third  persons  —  Real  Property  Law,  §  176,  applied 
—  power  not  exercised  as  to  property  situated  in  New  Jersey. 

Property  situate  in  New  York  was  transferred  to  the  testator  in  trust  for 
the  benefit  of  his  daughter  during  her  life  with  remainder  upon  hor  death 
to  the  trustee  if  then  alive;  if  not,  to  those  whom  ho  nught  designate  in 
his  will  or,  in  default  of  such  designation,  to  his  heirs.  The  trustee,  who 
was  possessed  of  other  property,  devised  all  his  property  in  trust  for  the 
benefit  of  his  daughter  with  remainder  over  to  third  persons  (194  App. 
Div.  769). 

Held,  that  under  section  176  of  the  Real  Property  Law,  providing  that 
"  Real  property  embraced  in  a  power  to  devise  passes  by  a  will  purporting 
to  convey  all  the  real  property  of  the  testator,  unless  the  intent  that  the 
will  is  not  to  operate  as  an  execution  of  the  power,  appears,  either  expressly 
or  by  necessary  implication,*'  it  is  only  where  the  will  permits  of  no  other 
interpretation  that  it  can  be  said  that  the  intent  that  the  will  is  not  to 
operate  as  an  execution  of  the  power  appears  by  necessary  implication. 

The  provision  in  the  will  for  a  trust  for  the  life  of  the  child  is  necessarily 
confined  in  its  operation  to  the  testator's  own  property  and  the  power 
of  appointment  operates  only  on  the  remainder  in  the  trust  property 
after  the  child's  death. 

App,  Div —Vol-  CXCVII,        14 
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The  necessary  implication  of  intent  not  to  exercise  the  power  must  appear 
in  the  will  itself  and  resort  cannot  be  had  to  extraneous  instruments  to 
determine  the  question,  and  so  the  fact  that  at  the  time  the  will  was 
executed  there  was  in  existence  an  agreement  purporting  to  change  the 
original  trust  agreement  so  as  to  nullify  the  portion  of  that  agreement 
reserving  a  power  of  appointment  is  not  controlling. 

In  reference  to  that  portion  of  the  trust  property  situated  in  New  Jersey, 
it  must  be  presumed  that  the  common  law  prevails  in  New  Jersey  and 
under  the  rules  thereof  a  power  of  appointment  is  not  competently 
exercised  unless  the  will  expresses  an  intention  to  exercise  it,  although 
it  is  not  necessary  that  the  power  be  referred  to;  accordingly  the  power 
was  not  exercised  as  to  the  New  Jersey  property  and  it  did  not  pass  to 
the  remaindermen  but  under  the  deed  of  trust  vested  in  the  heir  at  law. 

Reargument  of  the  submission  of  a  controversy  upon  an 
agreed  statement  of  facts  pursuant  to  section  1279  of  the 
Code  of  Civil  Procedure. 

Louis  D.  Speir,  for  the  plaintiff. 

Sidney  P.  Henshaw,  for  the  defendant  Rosalie  Wheeler 
Benvenuti. 

Edwin  C.  Mulligan,  for  the  defendant  the  Salvation  Army. 

Joseph  T.  Ryan,  for  the  defendant  New  York  Catholic 
Protectory. 

BlackmaB;  p.  J.: 

The  facts  are  stated  in  the  prior  opinion  (194  App.  Div. 
769.)  The  argument  when  the  case  came  on  before  was 
primarily  directed  to  the  question  whether  the  agreement  of 
1905  was  competent  to  change  the  terms  of  the  trust  and  the 
devolution  of  the  remainder  under  the  deed  of  1900.  The 
opinion  dealt  principally  with  that  question.  Whether  the 
will  of  Charles  W.  Wheeler  executed  the  power  of  appointment 
contained  in  the  deed  of  1900,  although  suggested,  was  not 
argued  by  any  of  the  parties.  A  motion  for  a  reargument 
was  granted  (196  App.  Div.  905)  to  permit  that  question  to  be 
fully  argued. 

It  is  claimed  by  counsel  for  Rosalie  Wheeler  Benvenuti 
that  the  power  of  appointment  was  not  exercised  by  the  will 
of  Charles  W,  Wheeler,  deceased,  and  that,  therefore,  the 
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remainder  after  her  life  estate  vested  in  her  by  virtue  of  the 
provisions  of  the  trust  deed  as  heir-at-law  '*  according  to  the 
statutes  of  the  State  of  New  York  then  in  Torce  per  stirpes.*' 

Section  176  of  the  Real  Property  Law  is  as  follows:  "  Real 
property  embraced  in  a  power  to  devise  passes  by  a  will 
purporting  to  convey  all  the  real  property  of  the  testator, 
imless  the  intent  that  the  will  is  not  to  operate  as  an  execution 
of  the  power,  appears,  either  expressly  or  by  necessary 
implication." 

As  the  will  of  Charles  W.  Wheeler  purported  to  convey 
all  his  real  property,  it  was  an  execution  of  the  power  of 
appointment  unless  the  intent  not  to  execute  the  power  appears 
either  expressly  or  by  necessary  impUcation.  There  is  no 
pretense  that  such  intent  appears  expressly,  and  the  argument 
of  counsel  is  that  it  appears  by  necessary  implication.  The 
word  "  necessary  "  must  be  given  its  full  meaning.  As  was 
said  in  Lockwood  v.  MUdeberger  (159  N.  Y.  186),  referring  to  this 
very  provision  of  the  statute:  "  Necessary  implication  results 
only  where  the  will  permits  of  no  other  interpretation.  Neces- 
sary is  defined  to  mean:  '  Such  as  must  be; '  '  Impossible  to 
be  otherwise; '  '  Not  to  be  avoided; ' '  Inevitable.'  The  intent 
not  to  execute  the  power,  therefore,  must  not  be  implied  imless 
it  so  clearly  appears  that  it  is  not  to  be  avoided."  It  is  claimed 
that  the  intent  not  to  execute  the  power  of  appointment 
appears  by  necessary  implication,  because  the  provision  of 
the  will  creating  a  trust  for  the  benefit  of  Rosalie  Wheeler 
Benvenuti  for  life  duphcates  the  provision  in  the  deed;  and 
that  it  is  manifestly  absurd  to  create  a  trust  for  the  life  of 
Rosalie  in  a  remainder  after  her  death.  But  the  will  is  not 
confined  to  the  exercise  of  the  power  of  appoinjtment,  but 
disposes  of  much  other  property.  Neither  is  it  confined  to 
creating  a  trust  for  Rosalie,  but  disposes  of  the  corpus  of  the 
estate  after  her  death.  As  to  the  testator's  own  property 
the  will  conforms  the  devise  for  the  daughter's  life  to  the 
provisions  of  the  deed.  The  power  of  appointment  operates 
only  on  the  remainder  after  the  daughter's  death.  It  is  the 
same  as  if  the  will  on  its  face  limited  the  power  of  appointment 
to  the  remainder  of  the  trust  created  by  the  deed  of  1900, 
after  the  death  of  the  daughter.  As  the  will  purports  to 
dispose  of  all  testator's  property,  the  law  steps  in  and  declares 
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that  such  disposition  operates  as  an  execution  of  the  power 
of  appointment.  As  under  the  deed  of  trust  the  power  of 
appointment  applies  only  to  the  remainder  after  the  death 
of  Rosahe,  so  the  will  executed  it  only  as  to  such  remainder. 
The  provision  in  the  will  for  a  trust  for  the  life  of  the  daughter 
Rosalie  is  necessarily  confined  in  its  operation  to  testator's 
own  property. 

It  is  further  claimed  that  a  consideration  of  extraneous 
matters  may  determine  the  question  whether  the  power  of 
appointment  was  exercised.  As  the  testator  joined  in  the 
agreement  of  1905,  which  purported  to  change  the  provisions 
of  the  deed  of  1900  so  as  to  give  the  remainder  of  the 
trust  property  to  his  daughter  Rosalie  and  to  nullify  that 
portion  of  the  deed  of  1900  which  reserved  to  Charles  W. 
Wheeler  the  power  of  appointment,  the  argument  is  that  he 
beUeved  that  the  power  of  appointment  was  no  longer  in 
existence,  and,  therefore,  did  not  intend  to  exercise  it.  For 
two  reasons  this  conclusion  is  not  approved.  The  first  is  that 
the  necessary  implication  of  intent  not  to  exercise  the  power 
must  appear  in  the  will  itself  and  resort  cannot  be  had  to 
extraneous  instrmnents  to  determine  the  question.  The  second 
is  that,  although  at  the  time  of  the  execution  of  the  agreement 
of  1905  the  testator  evidently  believed  that  the  power  of 
apj)ointment  was  done  away  with,  yet  it  does  not  necessarily 
follow  that  he  had  that  belief  at  the  time  the  will  was  executed 
in  1918.  Non  constat,  he  may  have  been  advised  that  the 
agreement  of  1905  was  ineffective  to  change  the  terms  of  the 
deed  of  1900;  and  although  at  the  time  of  the  execution  of 
the  agreement  of  1905  he  marked  the  deed  of  1900  canceled, 
nevertheless  the  agreement  of  1905  was  never  recorded.  The 
conclusion  which  we  reach  is  that  it  does  not  appear  by  neces- 
sary imphcation  that  the  testator  did  not  intend  to  exercise 
the  power  of  appointment. 

A  different  result,  however,  seems  to  follow  in  the  case  of 
"the  New  Jersey  property.  This  property  has  to  a  great 
extent  been  sold  and  the  avails  have  come  into  the  hands  of 
the  trustee.  But  the  trast  deed  of  this  property  provided 
that  a  sale  should  not  work  a  conversion  thereof  into  personal 
property,  but  the  proceeds  of  such  real  estate,  when  so  sold, 
should  continue  to  be  real  property  for  the  purposes  of  the 
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trust  and  of  the  distribution  thereof.  The  question  is  before 
us,  for  the  judgment  to  be  pronounced  will  act  by  directing . 
the  trustee,  who  is  within  our  jurisdiction,  and  not  directly 
upon  the  land  itself.  We  must  presume  that  the  common 
law  prevails  in  the  State  of  New  Jersey  and  decide  accordingly. 
As  pointed  out  in  the  previous  opinion,  although  a  trust  to 
receive  the  rents  and  profits  of  land  and  apply  them  to  the 
use  of  parties  might  be  terminated  by  agreement  of  all  the 
parties  in  interest,  yet  all  the  parties  in  interest  did  not  unite 
in  the  agreement  of  1905,  for  the  contingent  remaindermen 
were  not  present,  and  it  may  also  be  noted  that  the  nominal 
settlor  of  the  trust  was  not  a  party  to  the  agreement.  Under 
the  common  law  a  power  of  appointment  is  not  competently 
exercised  unless  the  will  expresses  an  intention  to  exercise  it, 
although  it  is  not  necessary  that  the  power  be  referred  to  in 
the  will.  {White  v.  Hicks,  33  N.  Y.  383.)  I  find  no  intent 
expressed  in  the  will  to  exercise  the  power.  According  to 
the  rules  of  common  law  the  power  was  not  exercised,  and 
the  New  Jersey  property,  not  passing  under  power  of  appoint- 
ment, is  vested  in  the  heir-at-law  according  to  the  statutes 
of  the  State  of  New  York  by  the  provisions  of  the  deed  which 
are  operative  in  case  the  power  of  appointment  is  not  exercised. 
Rosalie  Wheeler  Benvenuti,  as  the  only  heir-at-law  of  her 
father,  takes  the  remainder  in  the  New  Jersey  property  by 
purchase  under  the  provisions  of  the  trust  deed  of  1900. 

Judgment  directed  to  be  entered  in  accordance  with  the 
opinion  on  the  former  argument  as  modified  by  this  opinion 
on  reargument. 

Mills,  Putnam,  Kelly  and  Jay  cox,  JJ.,  concur. 

Judgment  directed  to  be  entered  in  accordance  with  the 
opinion  on  the  former  argument,  as  modified  by  the  opinion 
of  Blackmar,  p.  J.,  on  reargument.  Settle  order  on  notice 
before  the  presiding  justice. 
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Robert  K.  Hier  and  Thomas  J.  Scully,  Respondents,  v. 
Edgar  M.  Wightman  and  W.  Earle  Penoter,  Appellants. 

Fourth  Department,  May  4,  1921. 

Sales  —  title  to  goods  in  dalivarable  state  passes  when  contract 
made  —  conduct  of  owner  estopping  him  from  denying  authority 
of  one  in  possession  of  goods  to  make  sale  —  replevin  —  trial  — 
erroneous  charge  —  question  of  fact  for  jury  as  to  passing  title. 

Under  section  100,  rule  1,  of  the  Personal  Property  Law,  the  title  to  personal 
property  may  pass  to  the  buyer  when  the  contract  is  made,  where  there 
is  an  unconditional  contract  to  sell  specific  goods  in  a  deliverable  state. 

But  where  a  person  having  sold  goods  continues  in  possession  of  them, 
the  delivery  or  transfer  by  that  person  or  other  disposition  to  any  one 
receiving  and  paying  value  for  the  same  in  good  faith,  and  without  notice 
of  the  previous  sale,  may  have  the  same  effect  as  if  the  person  rni^lriTig 
such  dehvery  or  transfer  were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same. 

In  an  action  to  recover  the  possession  of  an  automobile  it  appeared  that 
one  member  of  the  plaintiff  copartnership  was  the  owner  of  the  automobile 
in  question,  that  he  made  an  assignment  of  it  to  a  lumber  company  in 
whose  employ  he  was  at  the  time,  but  was  permitted  to  retain  possession 
thereof  and  use  it  as  his  own  and  in  connection  with  his  work,  that  there- 
after he  traded  said  automobile  to  the  defendants  in  part  pa3rment  for 
a  new  car,  but  the  said  lumber  company  sold  the  automobile  to  the  plaintiff 
copartnership  in  settlement  of  a  debt  before  it  was  delivered  to  the 
defendants.  Held,  that  it  was  error  for  the  court  to  charge  that  if  the 
automobile  was  not  delivered  to  the  defendants  until  slter  it  had  been 
sold  to  the  plaintiffs  the  defendants  could  not  succeed,  and  that  if  the 
delivery  to  the  plaintiffs  was  first  then  the  defendants  had  no  title. 

The  evidence  was  sufficient  to  carry  the  case  to  the  jury  on  the  question 
whether  the  sale  to  the  lumber  company  was  actually  made  when  the 
assignment  was  dated,  and  if  such  sale  was  made  before  the  sale  to  the 
defendants,  whether  the  lumber  company  by  its  conduct  was  precluded 
from  denying  the  authority  of  its  employee,  one  of  the  plaintiffs,  to  make 
the  sale  to  the  defendants. 

Appeal  by  the  defendants,  Edgar  M.  Wightman  and 
another,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county 
of  Oswego  on  the  14th  day  of  October,  1920,  upon  the  verdict 
of  a  jury,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  7th  day  of  October,  1920,  denying  defendants'  motion 
for  a  new  trial  made  upon  the  minutes. 
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Charles  J.  Yorkeyy  for  the  appellants. 
Don  Carlos  Buell,  for  the  respondents. 

Kruse,  p.  J.: 

The  controversy  is  over  the  ownership  of  a  Ford  touring 
automobile.  The  action  is  in  replevin.  The  plaintiffs  had  the 
verdict  and  the  defendants  appeal.  The  plaintiff  Scully  was 
the  manager  and  in  charge  of  the  lumbering  operations  of  the 
Constantia  Lumber  Corporation  at  Constantia,  near  Syracuse. 
The  lumber  company  furnished  him  a  Ford  runabout  plainly 
marked  with  the  name  of  the  company. 

Without  the  consent  or  knowledge  of  the  liunber  company  he 
traded  it  in  for  the  Ford  touring  car  in  question.  The  trade 
was  made  with  the  Wightman-Penoyer  Company,  a  cor- 
poration dealing  in  Ford  automobiles.  The  defendants  are  the 
officers  and  own  all  of  the  stock  of  the  automobile  corporation. 
Afterwards,  as  appears  by  the  written  assignment  dated 
March  20,  1920,  Scully  transferred  all  of  his  right  in  the 
touring  car  to  the  lumber  company,  but  he  seems  to  have 
retained  the  actual  possession  of  the  touring  car  after  the 
date  of  the  written  assignment,  using  it  as  he  had  done 
theretofore,  until,  as  plaintiff  claims,  it  was  taken  away  from 
Scully  by  the  president  of  the  lumber  company  and  taken  to 
New  York. 

On  or  about  June  15,  1920,  he  made  another  trade  with  the 
automobile  corporation,  by  which  he  agreed  to  turn  in  the  Ford 
touring  car  in  part  payment  of  a  sedan.  Scully  did  not  have 
the  touring  car  with  him  at  the  time,  but  stated  he  would 
deliver  it  the  next  morning.  He  did  not  keep  his  promise, 
but  several  days  afterward,  the  exact  time  is  in  dispute,  the 
touring  car  was  dehvered  to  the  automobile  corporation. 

Scully  was  also  interested  in  the  lumber  business  as  a 
partner  with  Hier,  his  coplaintiff.  The  Constantia  Lumber 
Corporation  was  owing  Hier  and  Scully  for  a  car  of  lumber, 
and  on  or  about  the  twenty-fifth  of  Jime  the  Constantia 
Lumber  Corporation  sold  the  touring  car  to  Hier  and  Scully 
in  part  payment  therefor.  What  has  become  of  Scully  and 
the  sedan  automobile  does  not  appear.  While  the  automobile 
corporation  retained  title  to  the  sedan  until  paid  for,  it  does 
not  seem  to  have  retaken  the  same  into  its  possession. 
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The  question  submitted  to  the  jury  was  whether  the  lumber 
company  had  clothed  Scully  with  apparent  authority  to  deal 
with  the  car  as  his  own,  by  leaving  it  in  his  possession  after 
making  the  written  assignment  in  March.  But  in  that  con- 
nection the  jury  was  further  instructed  that  if  the  touring  car 
was  not  deUvered  to  the  defendants  until  after  it  had  been 
sold  to  Hier  and  Scully,  the  defendants  could  not  succeed; 
that  if  the  delivery  to  Hier  and  Scully  was  first,  then  the 
defendants  had  no  title,  to  which  the  defendants  excepted. 
I  think  the  learned  judge  fell  into  error  in  so  charging. 

Under  the  rules  of  the  Sales  of  Groods  Act,  title  may  pass  to 
the  buyer  when  the  contract  is  made,  where  there  is  an  uncon- 
ditional contract  to  sell  specific  goods  in  a  deliverable  state. 
(Pers.  Prop.  Law,  §  100,  rule  1,  as  added  by  Laws  of  1911, 
chap.  571 ;  Ferry  v.  South  Shore  Growers  &  Shippers  Assn.^  189 
App.  Div.  542;  Turner-Looker  Co.  v.  AprUe,  195  id.  706.) 

The  plaintifiFs  claim  that  there  was  an  actual  contract  of 
sale  of  the  touring  car  of  Scully's  interest  therein  to  the  limiber 
company  on  the  20th  of  March,  1920.  If  that  is  so  it  was 
concededly  prior  to  the  sale  made  by  Scully  to  the  automobile 
dealers,  and  if  the  rule  to  which  I  have  adverted  governs  here 
absolutely,  the  lumber  company  has  a  better  title  to  the  auto- 
mobile than  has  the  defendants'  corporation,  and  the  plaintiffs 
having  succeeded  to  the  title  of  the  lumber  company,  have  a 
right  to  the  touring  car  superior  to  that  of  the  defendants'  cor- 
poration. But  there  are  other  provisions  of  the  Sales  of  Goods 
Act  which  may  qualify  this  right. 

The  buyer  ordinarily  does  not  acquire  any  better  title  to  the 
goods  than  the  seller  had,  yet  where  goods  are  sold  by  a  person 
not  the  owner,  though  without  the  actual  authority  and  con- 
sent of  the  owner,  the  owner  may,  by  his  conduct,  be  precluded 
from  denying  authority  of  the  seller.  And  where  a  person 
having  sold  goods  continues  in  possession  of  them,  the  deUvery 
or  transfer  by  that  person  or  other  disposition  thereof  to  any 
one  receiving  and  paying  value  for  the  same  in  good  faith, 
and  without  notice  of  previous  sale,  may  have  the  same  effect 
as  if  the  person  making  such  delivery  or  transfer  were  expressly 
authorized  by  the  owner  of  the  goods  to  make  the  same. 
(Pers.  Prop.  Law,  §§  104, 106,  as  added  by  Laws  of  1911,  chap. 
571;  Barnard  v.  CampbeU,  55  N.  Y.  456,  463.) 
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The  only  evidence  of  the  sale  of  the  touring  car  to  the 
lumber  company  is  the  written  assignment  itself  bearing  date 
March  20,  1920,  and  the  genuineness  of  Scully's  signature 
thereto.  While  the  paper  was  produced  upon  the  trial,  no  one 
testified  to  the  time  of  its  receipt  by  the  lumber  company,  or 
the  circumstances  under  which  it  was  delivered  to  the  lumber 
company,  or  to  any  one  on  its  behalf.  Upon  its  face  it  purports 
to  transfer  Scully's  interest  in  the  toiu-ing  car  to  the  lumber 
company  for  the  sum  of  one  dollar.  Mr.  Kelly,  the  president 
of  the  company,  frankly  admits  that  he  does  not  know  how 
his  corporation  acquired  title  to  it  and  no  one  else  has  testified 
to  the  circumstances  under  which  it  was  acquired. 

The  evidence  tends  to  show  that  Scully  remained  in  the 
actual  possession  of  the  touring  car  up  to  the  time  it  was  taken 
from  him  by  Kelly  in  June,  using  it,  not  only  in  the  business 
of  the  company,  but  outside  and  for  his  personal  use  as  well; 
that  the  automobile  dealers  had  no  notice  of  the  sale  or  any 
information  sufficient  to  put  them  upon  inquiry  that  the  car 
did  not  belong  to  Scully;  that  he  stated  to  them  when  the  trade 
was  made  that  it  was  hii8  car,  and,  as  one  of  the  defendants 
says,  he  had  no  reason  to  think  anything  dififerent;  that  they 
had  sold  it  to  him  and  had  seen  him  driving  it  all  the  time. 

Without  detailing  the  evidence  it  is  sufficient  to  say  that 
in  my  opinion  the  evidence  was  sufficient  to  carry  the  case  to 
the  jury  upon  the  question  whether  the  sale  by  Scully  to  the 
lumber  company  was  actually  made  when  the  assignment  bears 
date,  and  if  such  sale  was  made  before  the  sale  to  the  automobile 
company,  whether  the  lumber  company,  by  its  conduct,  was 
precluded  from  denying  the  authority  of  Scully  to  make  the 
sale  to  the  automobile  corporation. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event. 

All  concur,  Davis,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellants  to  abide  event. 
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Clara  M.  Cramer,  Appellant,  v.  Melanchthon  W.  Ferine 
and  Margaret  Ferine,  His  Wife,  Respondents. 

Fourth  Department,  May  4,  1921. 

Deads  —  boundary  described  as  running  to  stream  and  thence  down 
stream  —  thread  of  stream  boundary  line  —  accretions  —  rule  for 
dividing  between  adjoining  owners. 

Where  a  deed  describes  the  boundary  Une  of  the  land  as  running  to  a  creek 
and  thence  down  the  creek,  along  the  bank  thereof,  the  grantee  takes 
title  to  the  center  or  thread  of  the  stream,  in  the  absence  of  words  of 
restriction  or  limitation. 

As  between  adjoining  landowners  on  non-navigable  streams  each  owner 
takes  title  to  accretions  in  proportion  to  his  line  on  the  margin  in  front 
of  his  upland  according  to  straight  lines  drawn  at  right  angles  between 
the  side  Unes  of  his  land  on  the  shore  and  the  center  line  of  the  stream. 

Accretions,  under  the  common-law  rule  appUcable  in  this  State,  belong  to 
the  uplands  against  which  they  are  laid  down  and  ownership  thereof 
passes  under  the  deed  to  the  uplands. 

Appeal  by  the  plaintiff,  Clara  ^.  Cramer,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of 
Erie  on  the  11th  day  of  August,  1919,  dismissing  the  complaint 
on  the  merits. 

George  H.  Wade,  for  the  appellant. 

J,  Neil  Mahoney,  for  the  respondents. 

Lambert,  J.: 

This  action  is  in  ejectment.  In  1904  one  John  L.  Dow- 
was  the  common  owner  in  fee  simple  of  the  premises  owned 
respectively  by  the  plaintiff  and  defendants  and  the  same 
were  bounded  northwesterly  by  Cazenovia  creek,  as  delineated 
on  a  map  and  survey  filed  in  the  year  1888  in  the  county 
clerk's  office  of  Erie  county  and  identified  under  cover  330. 
The  lands,  the  title  to  which  passed  to  the  defendants  through 
mesne  conveyances,  were  conveyed  by  Dow,  January  22,  1904. 
This  description  carried  title  to  the  thread  of  Cazenovia 
creek.  In  February,  1904,  Dow  conveyed  the  lands  to  which 
the  plaintiff  succeeded  to  the  title,  and  in  its  southerly  descrip- 
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tion  ran  to  the  waters  of  Cazenovia  creek  and  thence  north- 
westerly down  the  creek,  and  along  the  bank  thereof,  to  the 
lands  of  the  respondents. 

At  the  thne  of  the  conveyances  by  Dow,  the  proof  is  silent 
as  to  the  extent  of  accretions  made  between  the  creek  and  the 
northwesterly  boundary  of  the  premises  of  the  parties.  It 
does  appear  that  the  lands  in  dispute  were  made  by  slow 
process  of  accretion.  At  the  time  of  bringing  this  action  it 
is  conceded  that  a  strip  of  land  had  been  made  northwesterly 
of  the  premises  of  the  parties,  at  least  300  feet  in  width  and 
extending  northwesterly  of  the  lands  described  in  their  respec- 
tive titles.  The  radius  of  the  new  bank  of  the  creek  far 
exceeds  the  existing  one  at  the  time  of  the  Dow  conveyances 
in  1904.    This  is  the  land  in  dispute. 

The  plaintiff,  by  the  judgment  rendered  in  this  case,  has 
been  given  all  the  lands  in  dispute  northerly  and  northwesterly 
of  a  continuation  of  the  southeasterly  boundary  of  the  defend- 
ants' premises.  The  defendants  seek  to  sustaiji  this  judgment 
upon  the  theory  that  the  plaintifiF's  premises  have  been  cut 
off  from  common  ownership  later  than  the  defendants'  title 
and  by  a  description  which,  it  is  contended,  limits  the  title 
of  the  plaintiff's  premises  to  the  bank  of  Cazenovia  creek. 
This  position  is  untenable.  The  southerly  boimdary  of  the 
plaintiff's  premises  carries  the  title  to  the  waters  of  the  creek 
and  thence  down  the  creek,  along  the  bank  thereof,  etc.  Under 
all  the  authorities  to  which  our  attention  has  been  drawn,  this 
description  carried  the  plaintiff's  title  to  the  center  of  the 
creek  in  the  absence  of  words  of  restriction  or  limitation. 
{Seneca  Nation  of  Indians  v.  Knight,  23  N.  Y.  498;  Gouvemeur 
v.  N.  I.  Co.,  134  id.  355;  Matter  of  City  of  New  York  [West 
Farms  Road],  212  id.  325.) 

It  is  the  claim  of  the  appellant  that  inasmuch  as  her  title 
extends  to  the  thread  of  the  creek,  she  is  entitled  to  have 
her  northwesterly  comer  established  on  the  made  or  new 
bank  of  the  creek,  at  a  point  which  will  give  the  present 
owners  the  same  relative  percentage  of  distance  on  the  new 
bank  as  was  conveyed  to  them  and  their  respective  grantors 
by  the  common  grants  in  1904.  We  are  of  the  opinion  that 
the  contention  of  the  appellant  should  be  upheld.  (O'Donnell 
V.  Kelseyy  10  N.  Y.  412.)    It  is  conceded  by  both  parties  that 
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their  respective  descriptions  of  property  do  not  extend  to  the 
new  bank  of  the  creek  and  that  title  to  the  accreted  lands  is 
obtained  through  the  doctrine  of  the  common  law.  There 
is  no  statute  to  which  our  attention  has  been  drawn  governing 
the  question. 

The  latest  expression  upon  this  subject  by  the  Court  of 
Appeals  is  contained  in  Calkins  v.  Hart  (219  N.  Y.  145) .  A  gen- 
eral rule  is  by  that  case  declared  appUcable  to  non-navigable 
streams  and  inland  lakes,  as  follows:  ''  In  this  State  and 
in  most  of  other  jurisdictions  where  the  common-law  rule 
obtains,  the  rule  has  been  established  that  as  between  adjoining 
owners  on  non-navigable  streams  and  rivers,  each  owner  takes 
title  ad  medium  filium  aguoB,  in  proportion  to  his  Une  on  the 
margin  in  front  of  his  upland  according  to  straight  lines 
drawn  at  right  angles  between  the  side  lines  of  his  land  on 
the  shore  and  the  center  line  of  the  stream." 

The  rule  here  announced  in  the  Court  of  Appeals  has-been 
applied  many  times  in  this  State.  {People  ex  rel.  Cornwall 
V.  Woodruff,  30  App.  Div.  43;  afifd.,  157  N.  Y.  709;  Muhy 
V.  Norton,  100  id.  434,  and  many  more  cases  that  might  be 
cited.) 

The  accretions  under  the  common-law  rule  applicable  in  this 
State  belong  to  the  uplands  against  which  they  are  laid  down 
and  ownership  thereof  passes,  under  the  deed,  to  the  uplands. 
{Mvlry  V.  NarUm,  100  N.  Y.  434.) 

Neither  the  evidence  nor  the  findings  in  this  case  point  out 
a  location  upon  the  new  bank  of  the  creek  which  would  permit 
a  definite  finding  as  to  the  proportion  of  the  accreted  lands 
which  should  be  awarded  to  the  parties  respectively.  For 
this  reason  it  is  necessary  to  reverse  the  judgment  and  send 
the  case  back  to  the  triaf  court  for  findings  upon  which  a 
judgment  can  be  rend^ed,  giving  to  these  parties  such  a 
portion  of  the  accreted  lands  as  they  are  entitled  to  under 
the  rule  above  indicated,  with  costs  to  the  appellant  to  abide 
the  event. 

All  concur. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.  The  finding  of  fact  contained  in 
the  decision  and  nimabered  III  is  disapproved  and  reversed. 
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Cochran  Box  and  Manufacturing  Company,  Inc.,  Respond- 
ent, V.  The  Monroe  Binder  Board  Company,  Api^ellant. 

Fourth  Department,  May  20,  1921. 

Corporations  —  whan  foreign  corporation  is  doing  business  in  this 
State  so  that  service  of  summons  and  complaint  may  be  made  on 
managing  agent  —  test  of  determining  existence  of  foreign  cor- 
poration in  State. 

A  foreign  corporation  is  doing  business  within  this  State,  and  summons 
and  complaint  may  be  served  on  its  managing  agent  herein  under  section 
432  of  the  Code  of  Civil  Procedure,  where  it  appears  that  the  agent  had 
desk  room  in  a  building  in  New  York  city  and  employed  a  stenographer 
to  assist  him,  that  the  telephone  was  in  the  name  of  the  defendant  and 
that  letterheads  used  by  the  agent  contained  the  name  of  the  defendant 
with  its  home  address,  and  also  a  statement  of  the  location  of  its  New 
York  office  and  that  the  said  agent  was  its  representative;  that  while 
the  agent  had  no  power  to  extend  credit  or  to  collect  or  disburse  money 
or  to  employ  or  discharge  other  agents,  still  he  was  engaged  in  doing  a 
large  amount  of  business  and  negotiating  important  contracts  on  behalf 
of  the  defendant  and  for  that  purpose  maintained  an  office  within  the  State. 

There  is  no  precise  test  of  the  nature  or  extent  of  the  business  that  must 
be  done  within  this  State  so  that  service  on  a  managing  agent  will  be 
good  service  on  a  foreign  corporation  and  all  that  is  requisite  is  that 
enough  be  done  to  enable  the  court  to  say  that  the  corporation  is  here. 

HuBBB,  J.,  dissents. 

Appeal  by  the  defendant,  The  Monroe  Binder  Board  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  Erie 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Niagara  on  the  24th  day  of  February,  1921,  denying 
defendant's  motion  to  set  aside  the  summons  and  complaint. 

DiuUey  &  Gray  [Alfred  W.  Gray  of  counsel],  for  the  appellant. 

Dempsey  &  Fogle  [S.  Wallace  Dempsey  of  counsel],  for  the 
respondent. 

Davis,  J,: 

The  question  presented  is  as  to  the  vahdity  of  service  of 
process  on  a  foreign  corporation. 

There  is  little  dispute  as  to  the  facts.  The  defendant  is  a 
foreign  corporation  having  its  office  and  principal  place  of 
business  in  the  city  of  Monroe,  Mich,    The  plaintiff  is  a 
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domestic  corporation  with  its  principal  office  in  the  city  of 
Lockport. 

The  defendant  had  an  agent,  one. Hutchinson,  who  had  a 
desk  in  a  large  room  on  the  fifth  floor  of  the  Grand  Central 
Palace,  New  York  city.  There  it  employed  a  stenographer 
who  looked  after  the  correspondence  of  Hutchinson,  and  it  was 
there  he  received  his  mail,  but  no  customers  came  to  the  office 
to  transact  business.  Over  the  desk  was  a  sign  reading, 
"  Monroe  Binder  Board  Co.,  Monroe,  Mich.,  Container  Depart- 
ment. Manufacturers  of  Corrugated  and  Solid  Fibre  Shipping 
Cases.  H.  L.  Hutchinson,  New  York  Representative. ''  The 
telephone  in  the  office  was  apparently  in  the  name  of  the 
defendant  and  the  letterhead  used  by  Hutchinson  contained 
the  name  of  the  defendant,  with  its  home  address  and  below, 
in  red  letters,  the  words,  "  New  York  Office,  480  Lexington 
Avenue,  Grand  Central  Palace.  H.  L.  Hutchinson,  New 
York  Representative,  Vanderbilt,  7300,"  and  below  that  the 
words,  "  Address  your  reply  to  New  York  office." 

Hutchinson's  employment  was  to  sohcit  business  for  defend- 
ant and  send  any  orders  to  the  home  office  for  approval.  He 
had  no  power  to  extend  credit,  to  collect  or  disburse  money 
or  to  employ  or  discharge  agents  and  had  no  charge  or  control 
of  other  soliciting  agents.  The  defendant  had  no  bank  account 
in  this  State  and  owned  no  property  here  except,  perhaps, 
the  desk  in  its  New  York  office.  The  contract  which  is  the 
subject  of  the  suit  was  dated  at  Lockport,  N.  Y.,  and  the 
shipments  were  apparently  to  be  made  to  the  plaintiff  at  its 
place  of  business  in  that  city. 

After  what  may  be  regarded  as  diUgent  efforts  to  make 
service  on  an  officer  of  the  defendant  corporation,  the  smnmons 
and  complaint  were  served  on  Hutchinson  as  managing  agent 
of  the  defendant  in  the  State  of  New  York. 

In  order  that  jurisdiction  may  be  obtained  where  a  foreign 
corporation  is  a  party,  it  is  necessary  that  it  either  have  prop- 
erty in  the  State  or  that  it  be  doing  business  in  the  State;  and 
that  the  process  be  served  on  an  officer  of  the  corporation, 
or  if  such  service  cannot  be  made,  then  service  may  be  made 
on  a  person  designated  for  the  purpose,  as  provided  in  section 
16  of  the  General  Corporation  Law,  and  if  there  is  no  such 
person  designated,  on  a  cashier,  director  or  managing  agent 
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of  the  corporation  within  the  State.  (Code  Civ.  Proc.  §  432; 
International  Harvester  Co.  v.  Kentucky ,  234  U.  S.  579;  Tauza 
V.  Susquehanria  Coal  Co.,  220  N.  Y.  259.)  As  to  what  con- 
stitutes doing  business  within  the  State,  each  case  must 
depend  upon  its  own  facts  to  show  that  this  essential  require- 
ment of  jurisdiction  exists.  (International  Harvester  Co.  v. 
KentiLCky,  supra.)  There  is  no  precise  test  of  the  nature  or 
extent  of  the  business  that  must  be  done.  All  that  is  requisite 
is  that  enough  be  done  to  enable  us  to  say  that  the  corporation 
is  here.     (Tauza  v.  Susquehanna  Coal  Co.,  supra.) 

The  practice  is  not  yet  sufficiently  well  settled  to  determine 
in  exactly  what  cases  a  corporation  is  doing  business  in  the 
State  and  as  to  just  what  powers  and  duties  a  representative 
must  have  to  be  deemed  a  ''  managing  agent."  In  the  Tauza 
case  the  defendant  had  eleven  desks  and  some  other  office 
equipment  and  the  "  sales  agent,"  upon  whom  process  was 
served,  had  eight  salesmen  under  him,  who  were  subject  to 
his  orders.  In  the  instant  case  the  defendant  has  but  one 
desk  and  its  representative  seems  to  be  doing  considerable 
business  and  negotiating  important  contracts  without  the 
assistance  of  subordinates.  The  amoimt  of  property  of  this 
kind  and  the  number  of  men  engaged  in  its  service  are  not, 
we  think,  the  ultimate  test,  so  long  as  an  office  is  maintained, 
important  contracts  made,  and  business  connected  therewith 
carried  on  within  the  State. 

Among  the  many  adjudicated  cases  in  this  State,  somewhat 
in  conffict,  where  this  question  has  been  passed  upon,  the  one 
most  similar  in  its  facts  to  the  one  under  consideration  is  that 
of  Interocean  Forwarding  Co.  v.  McCormick  <fe  Co.  (168  N.  Y. 
Supp.  177;  affd.,  183  App.  Div.  883).  For  the  sake  of  uni- 
formity in  cases  arising  under  a  similar  state  of  facts,  we  will 
follow  the  rule  laid  down  by  the  First  Department  in  the  case 
just  referred  to  and  will  hold  that  the  defendant  was,  under 
the  circumstances  above  related,  doing  business  in  the  State  of 
New  York  and  that  service  was  properly  made  on  Hutchinson 
as  managing  agent. 
The  order  must,  therefore,  be  affirmed. 

All  concur,  except  Hubbs,  J.,  who  dissents. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Jacentas    Malukas,    Respondent,    v.    Overseas    Shipping 
Company,  Inc.,  Appellant. 

Second  Department,  June  3,  1921. 

Ships  and  shipping — nagligence  —  action  by  longshoraman  for 
injury  receiyod  while  using  defoctiye  truck  in  loading  boat  — 
longshoreman  not  bound  to  use  defective  appliances  —  existence 
of  maritime  lien  does  not  affect  longshoreman's  common-law 
rights. 

In  an  action  by  a  longshoreman  to  recover  for  personal  injuries  received 
while  loading  a  boat,  the  issues  of  negligence,  contributory  negligence  and 
assumption  of  risk  were  for  the  jury,  where  it  appeared  that  the  truck 
was  defective  and  that  defendant's  representative,  who  had  been  notified 
of  the  defect,  told  the  plaintiff  that  it  was  all  right  and  to  go  on  with  the 
work. 

A  longshoreman  does  not  stand  in  the  same  class  as  a  seaman;  the  former 
can  quit  the  job,  but  by  ship's  discipline  seamen  must  obey  and  keep 
on  using  the  ship's  appliances. 

The  fact  that  plaintiff  has  the  security  of  a  maritime  lien  does  not  change 
his  rights  and  duties  in  this  action  at  common  law. 

Appeal  by  the  defendant,  Overseas  Shipping  Company, 
Inc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Kings  on  the  3d  day  of  November,  1920,  on  the  verdict  of  a 
jury  for  $2,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  same  day  denying  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

E.  C.  Sherwood  [Benjamin  C.  Loder  with  him  on  the  brief], 
for  the  appellant. 

Warren  Bigelow  [Silas  B.  Axtell  with  him  on  the  brief],  for 
the  respondent. 

Putnam,  J.: 

Plaintiff,  a  longshoreman,  not  a  seaman,  was  loading  steel 
billets  upon  an  outward-boimd  steamer  at  Hoboken  in  March, 
1918,  during  the  war.  Defendant  as  employer  is  sued  for 
personal  injuries  from  defects  in  a  truck  in  having  a  bent 
axle.  It  was  to  carry  heavy  steel  billets  from  the  hatch  to 
the  stowage  in  the  lower  betweendecks.  After  testimony  that 
this  defect  had  been  ccnnplained  of  to  defendant's  representa- 
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tive,  who  told  the  men  that  it  was  all  right  and  to  go  on,  and 
that  later  the  truck  tipped  over,  letting  the  billets  strike 
plaintiff,  the  issues  of  negligence,  contributory  negligence  and 
assumption  of  risk  were  for  the  jury;  and  no  error  is  found 
in  the  court's  charge.  A  longshoreman  does  not  stand  in  the 
same  class  as  a  seaman;  the  former  can  quit  the  job,  but 
by  ship's  discipline  seamen  must  obey  and  keep  on  using  the 
ship's  appliances.  {EUridge  y.  A.  S.  Co.,  134  N.  Y.  187; 
Cricket  S.  S.  Co.  v.  Parry,  263  Fed.  Rep.  523.)  The  circum- 
stance that  stevedores  now  have  the  security  of  a  maritime 
lien  {Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  52)  does 
not  change  their  rights  and  duties  when  suing  an  employer  at 
common  law. 
The  judgment  and  order  are,  therefore,  affirmed,  with  costs. 

Present  —  Blackmab,  P.  J.,  Mills,  Rich,  Putnam  and 
Jaycox,  JJ. 

Judgment  and  order  imanimously  affirmed,  with  costs. 


The  People  op  the  State  of  New  York  ex  rel.  Thomas  F. 
Doyle  and  Others,  Respondents,  v.  George  C.  Atwell, 
Acting  Chief  of  Police  of  the  City  of  Mount  Vernon, 
Respondent. 

The  People  of  the  State  of  New  York,  Appellant. 

Second  Department,  June  3,  1921. 

Municipal  oorporationa  —  ordinance  against  holding  meetings  in 
public  streets  without  permit  is  valid  —  unjustifiable  discrimina- 
tion not  shown  —  withholding  permit  not  denial  of  free  speech  — 
arrest  of  relators  proper  —  mandamus  proper  remedy  where 
permit  improperly  withheld. 

An  ordinance  of  the  city  of  Mount  Vernon,  enacted  pursuant  to  the  power 
invested  in  the  common  council  by  section  166  of  the  city  charter,  pro- 
hibiting the  holding  of  public  meetings  upon  the  public  streets  of  the 
city  without  special  permit  from  the  mayor,  and  providing  that  a  violation 
of  the  ordinance  constitutes  a  misdemeanor,  is  valid. 

The  power  to  grant  or  withhold  such  permits  carries  with  it  the  duty  to 
consider  public  convenience  and  to  pay  regard  to  the  liability  of  undue 
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congestion,  disturbance  or  disorder  which  may  interfere  with  the  public 
rights  to  pass  and  repass,  and  the  circumstance  that  on  the  same  night 
that  the  relators  were  arrested  for  violating  said  ordinance  others  were 
permitted  to  hold  a  meeting  in  the  streets  did  not  show  unjustifiable 
discrimination. 

Withholding  i)6rmit8  for  speaking  in  streets  or  parks  u]\der  the  ordinance 
did  not  deny  the  right  of  tree  speech  to  the  defendants. 

If  the  relators  felt  themselves  aggrieved  and  believed  that  the  action  of 
the  mayor  was  unjustified,  they  should  have  proceeded  by  mandamus 
to  compel  him  to  issue  a  permit. 

Appeal  by  the  People  of  the  State  of  New  York  from  an 
order  of  the  Supreme  Court,  made  at  the  Westchester  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  14th  day  of  October,  1920,  sustaining 
writs  of  habeas  corpus  and  discharging  relators  from  custody. 

The  several  relators  had  been  arrested  by  the  Mount  Vernon 
police  in  addressing  a  popular  assemblage  at  the  comer  of 
Fourth  avenue  and  Second  street  in  Mount  Vernon,  on 
.  Saturday  evening,  October  2,  1920,  without  any  permit  from 
the  mayor.  The  three  writs  were  heard  together,  resulting 
in  one  consolidated  order  and  a  single  appeal. 

The  charter  of  Mount  Vernon  (Laws  of  1892,  chap.  182,  §  166, 
subd.  5,  as  amd.  by  Laws  of  1896,  chap.  692)  empowers  the  com- 
mon council  "  To  prohibit  the  gathering  or  assembling  of  per- 
sons upon  the  public  streets  of  said  city  or  congregating  upon 
the  comers  of  the  streets  thereof,  and  to  authorize  the  police 
officers  of  said  city  to  disperse  all  such  gatherings  or  assem- 
blages of  persons,  and  upon  the  refusal  of  persons  so  congr^ated 
or  assembled  to  disperse  when  commanded  so  to  do  by  a  duly 
appointed  police  officer,  imder  regulations  to  be  prescribed 
by  the  board  of  police  commissioners  such  police  officer  may 
make  summary  arrests  of  any  person  or  persons  so  refusing, 
and  take  him  or  them  forthwith  before  the  city  judge  of  said 
city,  to  be  by  him  tried  as  disorderly  persons  and  punished 
as  such,  and  all  such  persons  are  hereby  declared  to  be  disorderly 
persons." 

Accordingly  the  common  coimcil  on  September  29,  1917, 
passed  this  ordinance,  adding  section  21  to  chapter  31  of  the 
ordinances: 

"  §  21.  The  gathering  or  assembling  of  persons  upon  the 
public  streets  of  the  city,  the  holding  of  public  meetings  upon 
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the  public  streets  of  the  city,  the  congregation  of  persons  in 
groups  or  crowds  upon  the  public  streets  of  the  city,  without 
special  penJait  of  the  Mayor,  to  be  granted  in  writing,  under 
his  hand  and  seal,  is  hereby  prohibited.  Any  violation  of 
the  provisions  of  this  section  is  declared  to  be  a  misdemeanor, 
punishable  upon  conviction  by  a  fine  of  Twenty-five  ($25) 
Dollars,  or  by  imprisonment  in  the  Coimty  Jail  of  Westchester 
County  for  twenty-five  (25)  days." 

The  affidavit  of  one  of  the  relators,  Mr.  Thomas  F.  Doyle, 
shows  that  the  Socialist  party  had  arranged  for  outdoor 
meetings  in  Mount  Vernon;  that  such  a  meeting  had  been 
held  at  this  place  two  weeks  before;  that  on  September  22, 
1920,  when  relator  applied  to  the  mayor  for  a  meeting  permit 
at  this  locality,  the  mayor  had  stated  "  that  he  would  grant 
no  further  permits  for  Socialist  meetings  while  he  was  mayor 
and  that  any  public  speaker  talking  under  said  auspices  in 
the  city  of  Mount  Vernon  would  be  arrested." 

Nevertheless  the  people  gathered  at  this  place,  and  as  the 
speakers  admitted  that  they  had  no  permit,  and,  against  the 
oflScer's  warning,  insisted  on. speaking,  their  arrest  followed. 
At  the  hearing  imder  the  writs  of  habeas  corpus  it  was  main- 
tained that  this  ordinance  was  imconstitutional,  also  that 
permits  were  granted  and  withheld  in  a  discriminatory  manner. 
Accordingly  the  learned  justice  sustained  the  writs  and 
discharged  the  relators. 

Emory  R.  Buckner  [Lee  Parsons  Davis,  District  Attorney, 
Frederick  W.  Clark,  Corporation  Counsel,  Elihu  Root,  Jr.,  and 
Robert  P.  Patterson  with  him  on  the  brief],  for  the  appellant. 

Arthur  Garfield  Hays,  for  the  respondents. 

Putnam,  J.: 

The  Legislature  had  empowered  the  common  council  of 
Mount  Vernon  to  enact  ordinances  regulating  the  use  of 
public  streets  for  holding  meetings;  and  the  ordinance  clearly 
came  within  the  terms  of  the  charter.  Hence  public  speaking 
upon  the  streets  was  only  allowable  after  such  leave.  Without 
any  permit  from  the  mayor,  and  against  his  refusal  thereof, 
a  meeting  could  not  be  lawfully  held.  The  circumstance  that 
at  the  opposite  street  comer  the  Salvation  Army  held  a  meeting 
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that  same  night  did  not  show  an  unjustifiable  discrunination. 
The  power  to  grant  or  withhold  such  permits  carries  with  it 
the  duty  to  condd^  public  convenience  and  to  pay  r^ard 
to  the  liabihty  of  undue  congestion,  distiu-bance  or  disorder 
so  as  to  interfere  with  the  public  rights  to  pass  and  repass. 

Withholding  permits  for  speaking  in  streets  or  parks,  there- 
fore, does  not  deny  the  right  of  free  speech.  (City  of  Buffalo  v. 
TiU,  192  App.  Div.  99;  People  v.  Pterce,  85  id.  125;  Davis  v. 
MaseachusetU,  167  U.  S.  43;  12  C.  J.  954,  §  479.)  It  follows 
that  these  relators,  in  mistaken  assertion  of  their  supposed 
rights,  were  actually  breaking  a  valid  ordinance;  so  that  in 
its  enforcement  an  arrest  was  in  the  lawful  exercise  of  the 
police  power.  Even  if  discrimination  against  a  political  party 
were  suspected,  those  who  felt  discriminated  against  could  not 
take  the  law  into  their  own  hands,  and,  by  such  assemblage, 
defy  this  city  ordinance.  If  a  permit  be  improperly  withheld, 
its  issuance  may  be  compelled  through  mandamus. 

Hence  the  order  should  be  reversed,  and  the  writs  of  habeas 
corpus  dismissed,  with  ten  dollars  costs  and  disbursements. 

Blackmab,  p.  J.,  Rich  and  Jaycox,  JJ.,  concur;  Mills,  J., 
not  voting. 

Order  reversed  and  writs  of  habeas  corpus  dismissed,  with 
ten  dollars  costs  and  disbimsements. 


Sahah  G.  Thompson,  Appellant,  v.  John  M.  Thompson, 

Respondent. 

Second  Department,  June  3, 1921. 

Husband  and  wife  —  divorce  —  alimony  —  contempt  proceedings  to 
enforce  payment  —  whether  disobedience  of  order  was  wiUful 
and  in  contempt  of  court  is  addressed  to  discretion  of  court  — 
whether  defendant  shaU  be  fined  or  imprisoned  is  matter  of 
discretion  —  motion  properly  denied  where  plaintiff  had  accepted 
reduced  alimony  —  inability  to  pay  alimony  is  not  defense  to 
contempt  proceedings. 

In  contempt  proceedings  to  enforce  the  payment  of  alimony,  the  question 
whether  the  defendant  disobeyed  the  order  willfully  or  intentionally  and 
whether  he  acted  in  defiance  or  contempt  of  court  is  largely  addressed  to 
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the  discretion  of  the  justice  presiding,  and  while  he  cannot  disregard  the 
absolute  provisions  of  the  law,  still  when  it  comes  to  the  final  question 
whether  the  party  shall  be  fined  or  imprisoned,  such  matter  rests  in  the 
discretion  of  the  justice. 

A  justice  at  Special  Term  is  justified  in  denying  a  motion  to  punish  a 
defendant  for  contempt  for  failing  to  pay  alimony  in  full,  where  it  appears 
that  the  plaintiff  for  several  years  accepted  less  than  the  full  monthly 
payment. 

The  defendant's  inability  to  pay  the  alimony  fixed  by  the  final  judgment, 
unaccompanied  by  other  excuse,  is  no  defense  to  an  application  to  enforce 
the  decree  by  contempt  proceedings. 

Appeal  by  the  plaintiff,  Sarah  G.  Thompson,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Suffolk 
on  the  3d  day  of  March,  1921,  denying  plaintiff's  motion  to 
punish  the  defendant  for  contempt  for  failure  to  pay  ahmony. 

William  P.  McCool  [Raymond  B.  Stringham  with  him  on 
the  brief],  for  the  appellant. 

Ralph  H.  Blum,  for  the  respondent. 

Kelly,  J.: 

Where  application  is  made  to  punish  a  party  for  contempt 
of  court,  and  he  appears,  and  by  affidavit  or  otherwise  offers 
an  explanation  or  excuse  for  his  alleged  failure  to  obey  the 
mandate  of  the  court,  I  take  it  that  it  is  for  the  court  to  deter- 
mine, first,  whether  he  hafi  in  fact  disobeyed  the  judgment 
or  order,  and,  second,  if  disobedience  is  proved  whether  it  was 
willful  or  intentional  and  whether  he  acted  in  defiance  or  in 
contempt  of  the  court.  In  the  last  particular,  the  question 
is  largely  addressed  to  the  discretion  of  the  justice  presiding. 
While  he  should  not  and  cannot  disregard  the  absolute  pro- 
visions of  the  law  because  of  his  merciful  or  kindly  disposition, 
when  it  comes  to  the  final  question  whether  the  party  shall 
be  fined  or  imprisoned,  that  rests  with  the  justice  at  Special 
Term.     {Matter  of  Oldmixon,  116  App.  Div.  925.) 

The  learned  justice  at  Special  Term  denied  the  motion  in 
the  present  case  because  the  plaintiff  for  several  years  had 
accepted  alimony  at  the  rate  of  $50  per  month  instead  of 
$100  per  month  as  provided  in  the  final  decree,  and  held  upon 
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the  facts  presented  to  him  that  she  had  waived  and  relin- 
quished her  right  to  ask  that  defendant  be  punished  for  eon- 
tempt  for  failure  to  pay  the  sum  originally  retjuired  to  be  paid. 
I  think  the  facts  so  presented  justified  the  order  made. 

But  the  defendant  is  now  advised  that  the  plaintiff  insists 
upon  payments  as  directed  by  the  judgment.  If  he  is  entitled 
to  any  modification  of  the  judgment,  as  to  which  no  opinion 
is  expressed,  he  must  make  appHcation  to  the  court.  Upon 
the  facts  here  presented  the  defendant's  inability  to  pay  the 
alimony  fixed  by  the  final  judgment,  unaccompanied  by  other 
excuse,  is  no  answer  to  an  appHcation  to.  enforce  the  decree 
by  contempt  proceedings.  (Jtyer  v.  Ryer,  33  Hun,  116.) 
Nor  does  the  denial  of  the  motion  affect  any  other  right  or 
remedy  of  the  plaintiff. 

The  order  is  affirmed,  but  without  costs. 

Blackmar,  p.  J.,  Mills,  Putnam  and  Jaycox,  JJ.,  concur. 
Order  affirmed,  without  costs. 


Sarah    Antowill,    Respondent,    v.    Joseph    Friedmann, 

Appellant. 

Second  Department,  June  10,  1921. 

PhTsicians  and  surgeons  —  action  to  recover  for  injuries  received 
from  X-ray  —  defendant's  proven  and  undisputed  qualifications 
as  physician  improperly  submitted  to  Jury  —  sores  caused  by 
use  of  X-ray  might  have  resulted  from  hypersensitiveness  of 
patient  or  negligence — improper  for  court  to  charge  that  existence 
of  sores  was  evidence  of  negligence. 

In  an  action  against  a  physician  to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  negligent  application  of  the  X-ray  treatment  in 
which  defendant's  qualifications  as  a  physician  were  proven  and  undis- 
puted it  was  improper  to  submit  defendant's  want  of  due  qualifications 
to  the  jury  as  a  possible  specification  of  negligence. 

It  was  error  also  for  the  court  to  charge  the  jury  that  the  fact  that  sores 
resulted  from  the  application  of  the  X-ray  treatment  by  the  defendant 
was  evidence  of  negligence,  since  it  appeared  that  a  few  i>eople  are  super- 
sensitive to  X-ray  treatment,  that  the  treatment  will  burn  such  people 
although  properly  applied,  and  that  there  is  no  way  of  knowing  the 
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disx>osition  of  the  i>atient  in  advance  of  the  test  of  actual  treatment  and 
its  results,  and  since  it  appeared,  also,  that  the  sores  might  have  been 
caused  by  improper  application  of  the  treatment  or  by  applying  a  second 
treatment  to  a  hypersensitive  patient  where,  after  the  first  application, 
there  appeared  a  redness  or  soreness  in  the  parts  to  which  the  application 
had  been  made. 

Appeal  by  the  defendant,  Joseph  Friedmann,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plamtifif,  entered 
m  the  office  of  the  clerk  of  the  coimty  of  Westchester  on  the 
26th  day  of  November,  1920,  upon  the  verdict  of  a  jury  for 
$24,486,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  9th  day  of  December,  1920,  denying  defendant's  motion 
to  set  aside  the  verdict  and  for  a  new  trial  made  upon  the 
minutes. 

James  J.  Mahoney  [George  J.  Stacy  with  him  on  the  brief], 
for  the  appellant. 

Abraham  Benedict  [Tfurmas  J.  O'Neill  and  David  Gorfinkel 
with  him  on  the  brief],  for  the  respondent. 

Mills,  J.: 

This  action  is  one  to  recover  damages  for  personal  injuries 
which  the  plaintiff,  the  patient  of  defendant  physician,  claims 
to  have  received  through  his  negligence  in  administering  to 
her  person  X-ray  treatment.  There  is  really  no  dispute  about 
the  material  facts,  except  in  one  respect,  as  hereinafter  specified. 
Therefore,  except  as  to  that  matter  of  controversy,  I  make 
the  following  brief  simmiary  of  the  material  facts. 

The  defendant  at  the  time  was,  and  for  several  years  before 
had  been,  a  duly  educated  and  Ucensed  physician,  specializing 
in  the  use  of  the  rather  modem  method  of  treatment  known 
as  X-ray.  He  had  evidently  come  to  be  recognized  in  the 
profession  as  an  authority  on  that  treatment.  The  plaintiff, 
a  widow  of  forty-four  years  of  age,  was  suffering  from  a 
severe  external  itching  about  her  private  parts,  both  front 
and  back,  without  any  visible  affection  to  the  skin,  known 
as  jyruritus  vulvae  et  ani.  For  that  trouble  X-ray  appUcation 
is  a  recognized  and  accepted  treatment.  She  consulted  her 
physician,  Dr.  Michalovsky,  and  was  advised  by  him  to  go 
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to  the  defendant  for  treatment;  and  thereafter,  on  May  17, 
1919,  she  called  upon  defendant  at  his  office.    He  examined 
her  and  proceeded  to  apply  the  X-ray  treatment  to  both 
affected  parts.    No  question  was  made  by  the  evidence   or 
is  made  here,  but  that,  if  he  applied  the  treatment  as  he  in 
his  testimony  described  it,  he  applied  it  properly  and  without 
any  negligence.    She  returned  to  him  on  May  twenty-fourth, 
and  he  repeated  the  treatment  in  substantially  the  same  way. 
No  question  as  to  the  manner  of  that  treatment  is  made  if, 
as  hereinafter  explained,  any  should  have  then  been  given, 
which  is  the  real  dispute  of  fact  in  the  case.    She  returned  to 
him  on  May  thirty-first.    He  then  gave  her  no  treatment, 
but  merely  a  lotion  to  be  appUed  to  the  parts.    She  did  not 
return  to  him  again.    She  had  then  begun  to  suffer  much 
pain  in  those  parts,  as  though  from  bums,  and  ulcerating 
sores  resulted  of  an  extreme  character.    She  was  thereafter 
treated  for  a  long  time  at  a  hospital.    There  are  a  few  people, 
probably  not  more  than  one  out  of  every  200  to  300,  who 
are  supersensitive  to  X-ray  treatment,  and  apparently  that 
disposition  of  the  patient  caimot  be  known  in  advance  of  the 
test  of  actual  treatment  and  its  results.     Such  cases  are  so 
rare  that  evidently  physician  and  patient  have  to  take  that 
risk  —  the  one  in  administering,  and  the  other  in  receiving, 
the  treatment.    It  does  not  appear  that  plaintiff  was  ever 
before  subjected  to  it,  and  the  fair  inference  is  that  she  had 
not  been.    All  the  experts  agreed  that  if,  on  May  twenty- 
fourth,  the  date  of  the  second  treatment  one  week  after  the 
first,  redness  of  the  external  parts  had  appeared  and  hair 
had  fallen  out,  that  condition  was  a  sure  indication  that  too 
much  treatment  had  been  given  the  patient,  whether  she  was 
normal  or  abnormal,  and  that,  therefore,  the  second  treatment 
should  not  then  have  been  given  her.    Indeed,  defendant 
testified  practically  to  the  same  effect,  and  declared  that  had 
there  been  such  redness  on  May  twenty-fourth  he  would  not 
have  given  her  a  second  treatment  then,  or  until  after  three 
weeks.    The  plaintiff  testified  that  both  the  redness  and  the 
loss  of  hair  appeared  within  four  days  after  the  first  treatment, 
and  were  present  on  May  twenty-fourth  when  the  second 
was  given;    whereas  defendant  testified  positively  that  on 
May  twenty-fourth  there  was  no  such  condition.    The  plain- 
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tiff's  testimony  upon  this  point  was  not  very  explicit,  viz., 
"  a  little  red;  "  while  defendant's  was  explicit  to  the  contrary. 
This  dispute  between  the  parties  themselves  presented  the 
only  issue  of  fact  in  the  case.  It  was,  in  my  judgment,  suffi- 
cient to  warrant  sending  the  case  to  the  jury,  and  even  to 
sustain  the  verdict  here  as  not  against  the  weight  of  the 
evidence,  and  as  well  to  sustain  the  contsary  verdict,  had 
it  been  rendered. 

In  that  state  of  the  proof  we  would  naturally  expect  to 
find  that  the  charge,  at  least  in  the  end,  submitted  the  case 
to  the  jury  as  to  negligence,  that  is,  the  issue  of  liability, 
upon  the  specific  question  whether  or  not,  at  the  time  of  the 
second  application  of  the  treatment,  those  symptoms,  redness 
and  loss  of  hair,  had  appeared;  but  the  charge  contains  no 
such  specification,  and,  indeed,  no  express  notice  of  that 
dispute  or  issue  at  all.  On  the  contrary  it  dealt  entirely  with' 
generalities  in  submitting  the  issue  of  d^endant's  negligence  — 
quite  contrary,  I  think,  to  the  usuaj  custom  oi  the  experienced 
trial  justice. 

In  the  commencement  of  the  charge  he  stated  the  general 
rule  of  a  physician's  duty  correctly  as  we  find  it  given  in  the 
accepted  authorities,  namely>  that  a  physician  is  bound  to 
have  the  knowledge  and  skiU  ordinarily  possessed  by  members 
of  his  profession,  and  in  the  particular  case  to  exercise  ordinary 
care  in  the  use  of  that  knowledge  and  skill  in  the  treatment. 
I  have  never  been  able  to  appreciate  the  practical  use  in 
giving  to  the  jury  the  former,  viz.,  the  want  of  general  quali- 
fication, as  a  possible  specification  of  negligence,  because  it 
stands  to  reason  that  whatever  the  physician's  such  want 
may  be,  if  he  was  not  negligent  in  treating  the  particular 
case,  he  would  not  be  liable.  Herein,  as  above  stated,  defend- 
ant's qualifications  were  proven  and  undisputed.  The  main 
charge  thus  submitted  defendant's  want  of  due  qualification 
to  the  jury  as  a  possible  specification  of  negligence.  In  response 
to  defendant's  first  request,  the  learned  trial  justice  reiterated 
that  submission,  defendant  excepting.  Later,  plaintiff's  trial 
counsel,  evidently  fearful  of  taking  the  responsibiUty  of  that 
submission,  sought  to  get  the  justice  to  formally  withdraw  it, 
so  as  to  devitalize  defendant's  exception;  but  upon  being 
put  by  the  justice  to  an  express  concession  declined  to  make 
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it,  and  thereupon  in  the  end  the  justice  left  that  matter  to 
the  jury  as  a  question  of  fact  for  them  to  decide.  It  looks 
very  much  as  though  counsel  desired  to  have  the  benefit  of 
a  real  submission  to  the  jury  of  the  question,  and  at  the  same 
time  to  avoid  responsibility  for  it.  However  that  may  be, 
I  am  convinced  that  that  submission  was  error  strongly 
prejudicial  to  the  defendant.  There  was  no  doubt  in  the 
case  but  that  he  was  duly  qualified,  and  no  question  of  his 
possible  want  of  such  qualifications  should  have  been  submitted 
to  the  jury. 

The  main  charge  further  instructed  the  jury  that  the  result 
in  the  sores  might  be  considered  by  them  as  some  evidence  of 
negligence.  Indeed,  it  was  to  the  effect  that  the  sores  con- 
stituted sufficient  proof  to  cast  upon  the  defendant  the  duty 
or  burden  of  explanation;  and  in  passing  upon  defendant's 
Vequest  the  justice  practically  reiterated  that  submission. 
This  again  did  not  satisfy  the  plaintiff's  astute  and  experienced 
trial  counsel,  and  he  asked  an  explicit  instruction  that  still 
the  burden  of  proof  throughout  rested  upon  the  plaintiff, 
which  was  given;  but  in  that  very  request  he  asked  the 
reiteration  of  the  instruction  that  the  result  of  the  treatment 
in  this  case,  that  is,  the  sores,  ihight  be  regarded  ''  as  some 
evidence  of  negligence,"  so  that  that  part  of  the  main  charge 
stood  in  the  end  reiterated  and  emphasized.  In  my  judgment 
that  instruction  was  erroneous.  It  having  been  proven  that 
that  specific  result  might  come  from  proper  treatment  without 
negligence  on  the  part  of  the  physician,  that  is  in  a  case  of  a 
hypersensitive  person,  the  mere  fact  that  that  result  did 
follow  the  treatment  in  this  case  was  in  itself  no  evidence  of 
negligence.  The  case  thus  presented  was  merely  one  where, 
according  to  the  proof,  the  stated  result  might  have  followed 
from  the  one  cause,  viz.,  defendant's  negligence,  or  from 
another  cause,  viz.,  plaintiff's  hypersensitiveness;  and,  there- 
fore, the  naked  fact  of  that  result  was  in  itself  no  evidence 
of  the  existence  of  the  one  cause  in  preference  to  that  of  the 
other.  It  would  be  a  work  of  supererogation  to  cite  authorities 
upon  this  point,  as  the  doctrine  may  now  be  regarded  as 
elementary,  being  supported  by  reason  as  well  as  by  abundant 
decisions.  I  conclude,  therefore,  that  the  defendant  did  not 
receive  a  fair  trial,  and  should  be  granted  a  new  one. 
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I  advise,  therefore,  that  the  judgment  and  order  appealed 
from  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Blackmab,  p.  J.,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  abide  the  event. 


Louis  Brown,  Respondent,  v.  Philip  Salzberg,  Appellant. 

Second  Department,  June  10,  1921. 

Contracts  —  action  to  recover  damages  for  breach  of  contract  to 
sell  dental  business  —  verdict  that  there  was  complete  contract 
against  weight  of  evidence  —  evidence  —  self-serving  declarations 
—  original  memorandum  of  contract  improperly  rejected  — 
damages  —  charge  erroneous  which  submits  two  measures  of 
damages. 

In  an  action  to  recover  damages  for  breach  of  an  alleged  contract  whereby 
the  defendant  was  to  convey  a  dental  business  to  the  plaintiff,  hdd,  that 
the  verdict  of  the  jury  that  there  was  a  complete  contract  executed  by 
the  parties  was  against  the  weight  of  the  evidence. 

It  was  error  to  admit  testimony  by  a  former  employer  of  the  plaintiff  to 
the  effect  that  the  plaintiff  said  that  he  had  made  some  arrangement 
with  the  defendant  since  such  statement  was  a  self-serving  declaration 
to  a  vital  issue  in  the  case,  that  is,  that  an  arrangement  had  been  made 
and  not  that  it  was  being  made. 

It  was  improper  to  exclude  the  original  memorandum  of  the  contract  drawn 
by  the  attorney  for  the  parties  in  their  presence  on  a  general  objection, 
though  technically  it  was  not  admissible  without  preliminary  proof  that, 
aside  from  it,  the  witness  could  not  recollect  fully. 

It  wlEks  error  for  the  judge  to  submit  to  the  jury  two  measures  of  dam- 
ages, namely,  that  the  plaintiff  was  entitled  to  recover  his  year's  salary 
under  the  alleged  contract  and  also  prospective  profits,  and  also  that 
the  jury  might  take  into  consideration  the  difference  between  the  con- 
tract price  and  the  price  for  which  the  defendant  subsequently  sold  the 
business. 

Appeal  by  the  defendant,  PhiUp  Salzberg,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  22d  day  of 
December,  1920,  upon  the  verdict  of  a  jury,  and  also  from  an 


Digitized  by 


Google 


236  Brown  v.  Salzbero. 

Second  Department,  June,  1921.  [Vol.  197 

order  entered  in  said  clerk's  office  on  the  3d  day  of  January, 
1921,  denying  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Benjamin  Reass  [Aaron  Benjamin  with  him  on  the  brief], 
for  the  appellant. 

Robert  H.  Ernest  [Samvel  L.  Chess  with  him  on  the  brief], 
for  the  respondent. 

Mills,  J.: 

This  action  was  brought  to  recover  damages  for  the  breach 
by  defendant  of  an  alleged  contract  between  the  parties,  by 
which  the  plaintiff  was  to  purchase,  and  the  defendant  to 
sell  to  him  a  certain  dental  business  and  office  in  the  borough 
of  Brooklyn.  The  complaint  alleged  that  the  contract  was 
made  on  September  25,  1919,  and  that  on  October  10,  1919, 
defendant  repudiated  it  and  refused  to  perform  it,  to  plaintiff's 
damage,  including  loss  of  prospective  profits,  to  the  aggregate 
amount  of  $8,620. 

Plaintiff's  claim  was  sustained  directly  only  by  his  own 
testimony,  which  was  as  follows:  He,  being  in  the  employ- 
ment of  a  certain  dental  firm,  wished  to  go  into  business 
for  himself,  and,  learning  that  the  defendant  desired  to  sell 
out  his  dental  business  and  office,  entered  into  negotiations 
with  him  for  the  purpose  of  purchasing  the  same.  Those 
negotiations  went  on  for  several  weeks,  and  finally,  on  about 
September  25,  1919,  culminated  in  an  absolute  oral  agree- 
ment upon  these  terms  —  total  price  $3,000;  the  parties 
to  work  together  one  year,  defendant  to  work  nights  only; 
plaintiff  to  draw  $60  a  week  as  salary,  and  defendant  $30; 
plaintiff  to  deposit  at  once  with  defendant  $500,  with  which 
he  was,  at  the  end  of  the  year,  to  be  credited  upon  the  purchase 
price,  if  he  elected  to  buy;  and  all  profits  made  during  the 
year  to  be  divided  equally.  Upon  cross-examination  plaintiff 
gave  the  terms  as  though  the  purchase  was  to  be  absolutely 
accomplished  at  the  end  of  the  year,  and  not  merely  that  he 
had  an  option.  He  admitted  that  there  was  between  them 
talk  of  a  written  contract  or  agreement  being  made  —  that 
he  himself  asked  for  one;  but  he  denied  that  one  was  ever 
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prepared  or  presented  to  him.  As  to  the  payment  of  the 
$500,  he  did  not  claim  that  he  ever  made  it  or  offered  to  make 
it,  but  merely  that  he  was  ready  to  make  it. 

Defendant's  testimony,  on  the  other  hand,  was  as  follows: 
The  parties  did,  about  September  25,  1919,  orally  come  to 
an  agreement  upon  terms  which  defendant  stated  somewhstt 
differently  than  plaintiff  gave  them;  but  the  two  agreed 
then  to  have  a  lawyer  draw  up  a  wTitten  agreement  accordingly, 
and  for  that  purpose  saw  the  witness,  lawyer  Scholes,  at 
his  residence,  and  gave  him  directions  which  he  then  and  there 
in  their  presence  reduced  to  writing.  Shortly  thereafter  the 
defendant  received  the  written  contract  in  duplicate,  drawn 
up  by  Scholes  in  strict  accord  with  those  directions.  He  then 
presented  them  to  plaintiff  for  signature,  but  plaintiff  refused 
to  sign  and  never  did  sign  them,  upon  the  groimd  that  he 
was  not  wilUng  to  pay  over  at  once  the  $600  to  the  defendant, 
but  wanted  merely  to  deposit  it  with  someone  else.  To  that 
defendant  would  not  agree,  and  so  the  matter  fell  through. 
The  written  contract  thus  prepared  was  offered  and  received 
in  evidence.  Subsequently  defendant  sold  out  his  business  to 
another  party  for  $5,000.  The  lawyer  Scholes  (sometimes 
called  Schultz  in  the  record)  testified  fully  corroborating  the 
defendant  as  to  his  part  in  the  matter;  and  Miss  Cook,  the 
stenographer,  also  a  lawyer,  who  drew  up  the  contracts  from 
his  original  memorandum,  testified  to  that  effect.  Plaintiff, 
in  rebuttal,  denied  that  he  ever  saw  Scholes,  or  that  there 
was  to  his  knowledge  any  written  contract  prepared.  The 
charge  is  very  long,  but  technically  correct.  It  fails,  however, 
anywhere  to  call  attention  to  the  testimony  of  Scholes  or  Miss 
Cook,  which  to  my  mind  is  the  most  important  testimony 
in  the  case.  h  ^  . 

Appellant's  main  contention  here  is  that  the  verdict  that 
there  was  a  complete  contract  was  against  the  weight  of  the 
evidence.  I  think  that  this  contention  is  well  made.  It 
seems  to  me  that  the  preponderance  of  the  proof  is  that  the 
parties  intended  to  have  their  agreement  reduced  to  writing 
and  signed,  before  it  should  be  complete.  That  would  be 
the  natural  thing  for  them  to  do  in  a  matter  of  that  importance; 
and  the  testimony  of  Scholes  and  Miss  Cook  appears  to  be 
strong  and  convincing  in  that  direction. 
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Moreover,  I  think  that  substantial  errors  to  defendant's 
prejudice  were  conunitted  upon  the  trial  as  follows,  namely: 

(a)  The  plaintiff  called  one  of  his  former  employers,  Dr. 
Berall,  and  proved  by  him  that,  the  latter  part  of  September, 
1919,  when  plaintiff  claimed  the  oral  agreement  with  defend- 
ant was  fully  made,  he  notified  those  employers  that  he  was 
going  to  leave  them.  That  witness,  over  defendant's  objection 
and  exception,  was  also  permitted  to  testify  that  plaintiff 
in  that  connection  told  him  that  he,  plaintiff,  ''  had  made 
some  arrangement  with  Dr.  Salzberg,"  the  defendant.  I 
think  that  that  ruling  constituted  error,  and  that  the  evidence 
received  imder  it  was  to  the  substantial  prejudice  of  the 
defendant.  It  was  receiving  proof  of  plaintiff's  declaration 
out  of  court  to  the  vital  fact  or  issue  in  the  case,  i,  e.,  that  an 
arrangement  had  then  been  made,  not  that  it  was  being  made. 

(b)  The  trial  court,  upon  plaintiff's  objection,  excluded  the 
original  memorandum  which  Scholes  made  from  the  statements 
of  both  parties  to  him  as  a  basis  for  drawing  up  the  contract. 
Probably  that  was  not  technically  admissible  without  pre- 
liminary proof  that,  aside  from  it,  witness  could  not  recollect 
fully;  but  the  objection  was  general.  If  it  had  been  specific 
upon  that  ground,  very  likely  it  could  have  been  obviated. 
Indeed,  the  cross-examination  indicates  some  uncertainty  in 
witness'  recollection.  -A 

(c)  The  trial  justice  having  charged  that,  if  plaintiff  was 
entitled  to  recover,  he  was  entitled  to  recover  not  only  his 
year's  salary  loss,  but  also  prospective  profits  (this,  I  suppose, 
was  upon  the  doctrine  of  Wakeman  v.  Wheeler  &  Wilson 
Mfg.  Co.,  101  N.  Y.  205),  upon  plaintiff's  request  further 
charged  that  the  jury  had  a  right  "  to  take  into  consideration 
the  difference  between  $3,000,  the  alleged  contract  price 
between  the  plaintiff  and  the  defendant,  and  $5,000,  the 
contract  price  "  (meaning  what  defendant  sold  for).  I  think 
that  this  latter  construction  was  erroneous.  Possibly,  under 
the  circumstances,  plaintiff  might  be  permitted  to  elect  whether 
to  take  the  measure  of  damages  declared  in  the  main  charge, 
viz.,  loss  of  salary  and  prospective  profits,  or  to  take  the 
more  general  measure,  viz.,  the  value  of  the  contract  —  here 
the  difference  between  the  $3,000  which  plaintiff  was  to  pay, 
and  the  $5,000  for  which  defendant  sold  to  a  third  party. 
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Surely  plaintiflf  was  not  entitled  to  the  benefit  of  both  measures, 
and  the  effect  of  the  entire  charge  was  to  give  him  that. 

The  charge,  moreover,  seems  unsatisfactory  because  it  dealt 
evasively  with  certain  proper  requests  in  behalf  of  the  defend- 
ant, notably  with  that  as  to  the  effect  of  plaintiff's  failing  to 
produce  his  books. 

Upon  the  whole,  therefore,  I  conclude  that  defendant  has 
not  had  a  fair  trial,  and  should  be  permitted  to  have  another. 

I  advise,  therefore,  that  the  judgment  and  order  appealed 
from  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Blackmab,  p.  J.,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  granted^  with 
costs  to  abide  the  event. 


The  People  of  the  State  of  New  Yoek,  Respondent^  v. 
Michael  Russell,  Appellant,  Impleaded  with  Michael 
Cahill,  Defendant. 

Second  Department,  June  10,  1921. 

Crimes  —  grand  larceny,  first  degree  —  evidence  not  sustaining  con- 
▼iction  of  police  officer  of  larceny  committed  while  on  duty  — 
evidence  —  testimony  by  another  officer  as  to  statement  made 
by  complaining  witness  is  hearsay  —  evidence  that  complainant 
identified  defendant  improper. 

On  a  prosecution  for  grand  larceny  in  the  first  degree  charged  against  a 
police  officer  who,  it  was  alleged,  while  on  duty,  stole  a  watch  and,  money 
from  the  complainant,  evidence  examined,  and  heldj  that  the  defendant's 
guilt  was  not  established  beyond  a  reasonable  doubt. 

Testimony  of  a  police  officer  offered  by  the  prosecution  in  which  he  stated 
what  the  complainant  said  to  him  while  not  in  the  presence  of  the  defend- 
ant was  hearsay,  clearly  improper  and  incompetent,  and  should  have  been 
rejected. 

A  statement  by  the  court  that  the  testimony  was  admitted  subject  to  its 
being  connected  with  the  defendant,  and  that  if  it  was  not  connected 
it  would  be  stricken  out  did  not  cure  the  error,  where  in  fact  it  was  not 
stricken  out. 

It  was  reversible  error  to  permit  the  People  to  show  that  the  com- 
plainant identified  the  defendant  as  the  man  who  stole  his  watch  and 
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money,  where  the  weight  of  the  evidence  was  to  the  e£Peot  that  the  defend- 
ant was  not  the  person  who  robbed  complainant,  if  he  was  robbed. 
(Per  Rich,  J.) 
Putnam  and  Jatcox,  JJ.,  dissent,  with  opinion. 

Reabgxjment  of  an  appeal  by  the  defendant,  Michael 
Russell,  from  a  judgment  of  the  Supreme  Court,  rendered 
on  the  8th  day  of  March,  1920,  convicting  him  of  the  crime 
of  grand  larceny  in  the  first  degree.     (See  196  App.  Div.  960.) 

Robert  H.  Elder  [Otho  S.  Bowling  and  Charles  E.  Rtisaett 
with  him  on  the  brief],  for  the  appellant. 

Ralph  E.  Hemstreet,  Assistant  District  Attorney  [Harry  E. 
Lewis y  District  Attorney,  and  Harry  G.  Anderson,  Assistant 
District  Attorney ,  with  him  on  the  brief],  for  the  respondent. 

Rich,  J.: 

On  the  night  of  November  29,  1919,  one  Nels  Anderson,  a 
Finnish  sailor,  claimed  to  have  been  robbed  of  three  dollars 
in  money  and  a  gold-filled  watch. 

The  complainant  arrived  in  New  York  city  on  the  afternoon 
of  November  29, 1919.  After  engaging  a  room  in  Henry  street 
in  the  borough  of  Brooklyn,  he  purchased  a  bottle  of  whisky 
and  proceeded  to  a  dance  hall  in  a  remote  outlying  district  in 
the  borough,  where  he  remained  imtil  sometime  after  midnight. 
He  drank  tfce  entire  contents  of  his  whisky  bottle,  and  between 
three  and  three-thirty  o'clock  in  the  morning,  though  it  was 
raining,  he  was  wandering  aimlessly  about  the  streets  in  the 
vicinity  of  the  dance  hall.  Anderson  seems  to  be  somewhat 
hazy  as  to  his  movements  between  the  time  he  left  the  dance 
hall,  a  Uttle  after  midnight,  and  three-thirty  o'clock  in  the 
morning.  He  testified,  however,  that  the  appellant,  who  was 
a  police  officer,  accosted  him  and  asked  if  he  had  committed 
murder.  He  says  the  officer  said:  "  One  man  got  killed  last 
night.  *  *  *  Show  your  hand,  if  you  got  any  blood  on 
your  hand;"  that  the  officer  then  went  to  a  telephone  on  a 
pole  in  the  street  and  said:  "  '  I  have  got  here  a  fellow  with 
black  hair  and  an  overcoat  on,  and  I  think  he  is  the  fellow.' 
Then  he  said  something  about  a  hallway,  but  I  can't  remember 
what  it  was,  becaase  I  was  afraid,  because  I  thought  what 
kind  of  trouble  I  got  in,  so  I  didn't  take  notice  of  everything 
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that  he  was  telling/'  He  says  the  defendant  placed  him  in  a 
hallway  and  said  he  would  return;  that  he  did  return  half  an 
hour  later  and  took  from  his  person  three  dollars  in  money, 
together  with  a  gold-plated  Elgin  watch,  substituting  a 
nickel  one. 

Afterward  the  complainant  foimd  his  way  to  the  Fort 
Hamilton  Parkway  station,  where  he  made  a  complaint.  He 
was  taken  to  a  police  station,  and  after  this,  accompanied  by 
Sergeant  Rooney  of  the  police,  went  out  Fort  Hamilton  Park- 
way between  Fifty-second  and  Fifty-third  streets,  and  when 
opposite  defendant,  who  was  on  patrol  duty,  the  police  sergeant 
called  him  over  to  him.  The  sergeant  testified:  "Patrolman 
Russell  was  walking  on  Fort  Hamilton  avenue  in  the  directioii 
of  Sixtieth  street,  and  he  had  a  man  in  citizen's  clothes  with 
him,  and  I  seen  them  coming  toward  me  before  I  got  right 
up  with  them,  and  I  had  my  chauffeur  stop  the  machine  when 
we  got  opposite  them.  I  called  Russell  over  to  me,  over 
toward  the  machine,  and  while  he  was  coming  over  I  got  out 
of  the  machine  on  the  roadway,  and  both  him  and  the  man 
in  citizen's  clothes  had  their  hands  in  their  overcoat  pockets. 
I  told  them  to  take  their  hands  out  of  their  pockets.  I  called 
Nels  Anderson  aroimd  and  placed  him  opposite  the  two  men, 
close  to  a  lamp  post,  a  gas  lamp  that  was  burning.  I  asked 
Anderson  if  he  had  seen  these  men  before,  and  he  answered 
and  said,  '  Yes,  that  is  the  policeman.'  I  said,  '  How  about 
this  other  man?  Have  you  seen  him  before? '  After  a  slight 
hesitation,  he  says,  '  He  looks  like  him.'  He  immediately 
followed  that  with  the  assertion,  '  Yes,  that  is  the  man  that 
was  with  him.'  I  told  the  two  of  them  to  get  into  the  auto- 
mobile. They  got  in  the  seat  with  me,  in  the  rear  seat,  and 
I  put  Anderson  on  the  front  seat  with  the  chauflfeur,  and  the 
five  of  us,  with  another  officer  —  he  stood  on  the  running 
board  —  came  in  to  the  station  house.  Q.  When  he  made 
this  statement  right  in  the  presence  of  Officer  Russdl  and  this 
other  man,  what  did  Officer  Russell  and  the  other  man  say? 
Did  they  make  any  reply  at  all?  A.  Officer  Russell  said  that 
he  never  seen  this  man  before.'^ 

After  a  careful  reading  of  the  evidence,  I  am  of  the  opinion 
that,  in  view  of  the  obvious  condition  of  complainant  at  that 
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time,  all  unifoims  looked  alike  to  him  and  that  he  would 
have  identified  any  person  wearing  a  miiform  that'  the  sergeant 
produced.  The  only  competent  evidence  upon  the  trial 
tending  to  connect  the  defendant  with  the  conmiission  of  the 
crime,  or  even  to  show  that  a  crime  had  been  committed, 
was  that  given  by  the  sailor,  to  which  I  have  referred,  except 
that  a  police  officer  testified  to  hearing  some  utterances  of  the 
defendant  over  the  telephone,  which  if  made,  would  tend  to 
corroborate  the  testimony  of  the  complainant  that  the  defend- 
ant did  use  the  telephone  after  he  had  accosted  him. 

There  was  ill  feeling  on  the  part  of  the  captain  of  the 
precinct  toward  the  defendant,  and  without  attempting  to 
make  any  investigation  other  than  to  hear  the  story  of  the 
drunken  sailor,  he  informed  the  defendant,  who,  so  far  as 
the  evidence  shows,  had  been  a  faithful  officer  for  three 
years,  "  I  think  you  are  guilty.  I  am  going  to  lock  you  up." 
He  said  he  searched  the  defendant,  did  not  find  the  watch, 
but  did  find  several  bills,  each  rolled  separately,  in  defendant's 
outside  coat  pocket.  Much  was  made  of  this  fact,  though 
there  is  no  claim  that  the  bills  taken  from  complainant  were 
rolled  separately.  Defendant  denied  that  he  had  ever  seen 
the  complainant  prior  to  the  time  he  was  hailed  by  .Sergeant 
Rooney  in  the  street  and  arrested.  He  denied  that  the  bills 
referred  to  were  rolled  separately,  and  claimed  that  they  were 
neatly  folded  and  that  he  had  fifteen  dollars  and  ninety  cents 
in  his  pocket  at  the  time.  He  accounts  for  his  movements 
at  the  time,  and  from  his  testimony  it  appears  that  while 
patrolUng  his  beat  and  at  about  ten  minutes  to  three  in  the 
morning  he  heard  screams,  and  while  he  was  investigating, 
he  met  Cahill,  the  codefendant,  and  shortly  afterward  one 
O'Keefe,  a  special  officer  engaged  in  home  defense  duty. 
O'Keefe  thought  the  noise  might  be  from  a  house  between 
Eighth  and  Ninth  avenues,  where  there  had  been  trouble  earher 
in  the  evening.  He  says  that  he  left  his  regular  post  and 
O'Keefe  and  Cahill  accompanied  him  to  the  house,  but  that 
it  was  quiet.  If  this  testimony  is  true,  it  accounts  for  his 
leaving  his  post.  It  was  three-thirty  a.  m.  at  this  time,  and 
defendant  reported  at  box  15  that  he  was  off  post.  He  says 
that  later  poHce  whistles  were  heard,  and  O'Keefe  started 
down  Fortieth  street  to  investigate,  while  defendant  stood  on 
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Fort  Hamilton  Parkway  and  Thirty-ninth  street  in  company 
with  two  sailors,  five  civilians  and  a  milkman.  O'Keefe 
returned,  and  defendant  rang  up  box  15  again,  reporting  that 
he  was  on  police  duty  and  would  be  unable  to  get  to  box  16 
in  time.  Defendant  again  heard  whistles,  and  hailed  a  taxicab 
on  Fort  Hamilton  Parkway,  in  which  defendant,  O'Keefe  and 
Cahill  rode  to  Forty-ninth  street,  where  he  met  Officer  Brund- 
rick,  who  informed  him  of  a  fire  in  another  precinct.  Defend- 
ant's testimony  as  to  his  whereabouts  at  the  time  when  com- 
plainant claims  that  he  was  robbed  is  fully  corroborated  by 
home  defense  guard  O'Keefe. 

The  whole  case  hinges  upon  the  identification  of  the  defend- 
ant by  the  complainant,  who  must  have  been  intoxicated 
at  the  time  of  the  commission  of  the  alleged  crime.  An 
officer  who  drove  the  automobile  in  which  he  was  riding  at 
about  six  o'clock  in  the  morning  noticed  the  odor  of  whisky 
on  him.  He  was  in  a  condition,  I  believe,  when  he  would 
identify  any  person  the  sergeant  might  point  out  as  the 
criminal.  I  agree  with  the  learned  justice  who  granted  the 
certificate  in  this  case,  that  "  There  is  reasonable  doubt 
whether  Anderson  was  robbed  at  all."  He  was  not  searched, 
and  his  testimony  in  the  Magistrate's  Court  leaves  me  in 
doubt  as  to  whether  he  had  a  watch.  In  answer  to  a  question 
&s  to  what  time  he  had  left  the  dance  hall,  he  said  he  did  not 
know,  "  I  had  no  watch,"  which  he  qualified  by  "  I  didn't 
look  at  the  watch."  There  was  an  entire  failure  on  the  part 
of  the  People  to  establish  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt,  and  the  judgment  of  conviction  should  be 
reversed  for  this  reason. 

There  is  another  reason,  however,  why  this  judgment 
cannot  be  sustained.  Upon  the  direct  examination  of  Sergeant 
Rourke,  he  was  permitted  to  testify  over  defendant's  objection 
and  exception:  ''  He  stated  to  me  that  he  met  a  patrolman, 
accompanied  by  a  citizen;  that  the  patrolman  told  him  he 
was  looking  for  somebody  in  connection  with  a  murder,  and 
brought  him  over  to  a  telephone  pole  and  opened  the  box  and 
said  something  in  the  box;  that  he  later  closed  the  door  and 
told  him  he  guessed  he  was  not  the  fellow,  and  walked  him 
around  several  blocks  and  took  him  into  a  hallway  and  told 
him  to  stay  there  until  he  would  call  for  him.    He  stated  that 
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he  thought  there  was  something  funny,  and  he  took  a  roll  of 
bills  out  of  his  pocket  and  shoved  that  down  underneath  his 
undershirt,  and  that  after  a  while  the  officer  came  back  and 
went  through  him  and  took  out  three  dollars  from  his  pocket 
and  a  gold-filled  watch  and  chain,  and  put  back  an  IngersoU 
watch  in  his  pocket  —  Nels  Anderson's.  He  stated  that  he 
told  the  officer  that  that  was  not  his  watch  and  he  did  not 
want  it,  and  gave  it  back  to  him;  that  the  officer  then  took 
him  outside  and  told  him  to  go  about  his  business,  and  that  he 
went  up  to  the  elevated  station  and  told  the  ticket  agent." 
The  evidence  was  hearsay,  clearly  improper  and  incompetent. 
It  is  true  that  the  court  stated  that  the  testimony  was  admitted 
subject  to  its  being  coiyiected  with  the  defendant,  and  that 
if  it  was  not  connected  it  would  be  stricken  out,  but  this 
did  not  mitigate  the  error.  The  fact  is  that  it  was  not 
stricken  out.  It  was  offered  for  the  purpose  of  strengthfening 
the  complainant's  story,  and  the  jury  were  permitted  to  infer 
from  the  fact  that  it  was  not  stricken  out  that  it  had  been 
connected  with  the  defendant. 

There  is  another  reason  why  I  think  this  judgment  should 
be  reversed,  and  in  this  J  speak  for  myself  alone.  Sergeant 
Rooney,  while  upon  the  stand  was  permitted  to  testify  —  and 
I  have  already  referred  to  his  testimony  —  that  Anderson 
identii&ed  defendant.  The  identity  of  the  defendant  was  a 
serious  question  upon  the  trial.  The  weight  of  the  evidence 
was  to  the  effect  that  this  defendant  was  not  the  person  who 
robbed  complainant,  if  he  was  robbed,  and  yet  upon  that 
material  point  the  People  were  permitted  to  show  that  the 
complainant  identified  the  defendant  as  the  man  who  stole  his 
watch  and  money.  This  was  a  violation  of  the  rule  estab- 
lished in  People  v.  Jung  Hing  (212  N.  Y.  393). 

I  advise  that  the  judgment  of  conviction  be  reversed  and 
a  new  trial  granted. 

Blackmar,  p.  J.,  and  Mills,  J.,  concur;  Putnam,  J.,  reads 
for  affirmance  with  whom  Jaycox,  J.,  concurs. 

Putnam,  J.  (dissenting): 

The  feature  of  this  case  is  that  a  policeman  of  three  years' 
service  has  been  convicted  of  robbing  a  sailor.    When  appel- 
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lant  was  apprehended  he  was  promptly  locked  up,  and  his 
fellow-officers,  including  the  precinct  captain,  are  witnesses 
for  the  prosecution.  Such  facts  suggest  a  personal  animus, 
which  the  defense  has  emphasized,  and  is  one  of  the  con- 
siderations moving  the  majority  for  reversal. 

This  precise  circumstance,  that  suggests  contrivance  on  the 
part  of  the  people's  witnesses,  however,  justifies  what  would 
otherwise  be  a  technical  error  in  admitting  evidence.  Hostility 
from  the  other  officials  may  give  a  coloring  of  testimony, 
and  even  lead  one  to  ask  if  the  narrative  of  the  seaman,  Nels 
Anderson,  was  not  largely  a  product  of  suggestion  leading  him 
to  make  out  a  case  against  an  impopular  fellow-officer.  When 
such  discredit  is  attempted,  it  is  ri^t  to  show  the  consistency 
of  the  people's  witness,  by  earlier  statements  before  he  had 
become  subject  to  any  of  these  influences.  {People  v.  BertUni, 
218  N.  Y.  584.)  In  view  of  this  acknowledged  principle,  I 
cannot  regard  it  as  error  to  receive  evidence  of  Anderson's 
original  identification,  although  at  a  stage  of  the  trial  before 
Anderson  had  been  sought  to  be  discredited.  In  the  Jung 
Hing  case  the  court  recognized  the  exception  where  the  witness 
is."  under  the  imputation  that  his  story  is  a  recent  fabricar 
tion."  (212  N.  Y.  402.)  The  propriety  of  this  ruling  must 
be  tested  by  the  trial  as  a  whole,  not  by  an  accidental  order 
of  proof  which  is  in  the  discretion  of  the  trial  court.  {People 
V.  Barnes,  202  N.  Y.  77.)  Hence  in  my  view  there  was  no 
error  in  receiving  testimony  to  the  original  identification. 

This  entire  case  leaves  no  satisfactory  ground  to  substitute 
the  findings  of  this  court,  which  reviews  upon  a  printed  record, 
for  that  of  the  jurors  who  saw  and  heard  the  witnesses.  The 
testimony  of  appellant's  supporting  witness  Cahill,  in  my 
view,  was  most  damaging;  since  the  narrative  of  his  aimless 
saunterings  with  Russell  at  three  a.  m.  in  a  November  rain 
storm  strains  credulity.  The  issue  of  identification  is  one  of 
fact,  and  no  adequate  groimd  is  shown  to  reject  the  jury's 
finding.     {People  v.  Cohm,  223  N.  Y.  406,  423.) 

Allowing  Police  Sergeant  Rourke  to  testify  to  the  declara- 
tions of  Anderson  at  four  a.  m.  that  morning,  when  first  brought 
to  the  police  station,  is  claimed  to  be  error.  No  identification 
had  then  taken  place.  Its  importance  was  that  at  the  first 
moment  Anderson  had  made  a  complaint.    He  stated  that  he 


Digitized  by 


Google 


246  McKay  v,  Nichols. 


Second  Department,  June,  ld21.  '[Vol.  197 

had  been*  robbed  and  described  the  robber.  The  objection 
then  raised  was  that  defendant  was  not  present  when  this 
complaint  was  received  —  an  objection  that  misunderstood 
the  groimds  for  its  admission.  It  is  not  necessary  to  fall 
back  on  the  rule  that  in  rape,  offenses  of  larceny  and  such 
crimes,  the  fact  of  an  early  and  prompt  complaint  by  the 
victim  is  relevant.  (Wigmore  Ev.  §  1142;  Stephens  Dig. 
Ev.  art.  8.)  A  Finnish  seaman  telUng  of  his  robbery  by  an 
oflBcer  in  uniform  may  properly  fall  under  the  exception,  by 
which  a  prior  consistent  statement  is  "  receivable  to  repel 
the  suggestion  of  recent  contrivance,  upon  a  general  principle 
applicable  to  all  witnesses."  (Wigmore,  §  1762.)  These  are 
not  objective  facts,  but  merely  declarations  manifesting  a 
state  and  attitude  of  mind,  and  are,  therefore,  exceptions  to 
the  hearsay  rule.  (1  Greenl.  Ev.  §  123.)  Hence  the  objection 
made  that  defendant  was  not  present  was  properly  overruled. 

As  a  whole,  the  trial  was  fair  to  appellant,  although  his 
counsel  sought  to  call  Anderson  a  Bolshevist. 

With  no  good  exception  and  nowhere  any  substantial  error, 
I  cannot  vote  to  reverse,  much  as  I  share  in  the  natural 
reluctance  to  condemn  one  of  the  city  police. 

Jaycox,  J.,  concurs. 

Judgment  of  conviction  reversed  upon  reargument,  and 
new  trial  granted. 


James  McKa.y,  Respondent,  v.  Ida  A.  Nichols,  Appellant. 

Second  Department,  June  10,  1921. 

SJoctment  —  verdict  not  specifying  estate  in  property  recovered 
informal  but  not  defective  —  Code  of  CivU  Procedure,  §  1610, 
construed  —  when  Judgment  not  describing  property  is  not  defec- 
tive —  costs  —  plaintiff  entitled  to  costs  though  partly  unsuccess- 
ful —  defendant  not  entitled  to  costs  on  separate  issue  —  equity 
rule  as  to  costs  not  applicable. 

In  an  action  of  ejectment  in  which  each  side  claimed  an  estate  in  fee,  the 
defendant  also  relying  on  the  defense  of  adverse  possession,  the  verdict 
of  the  jury  that  "  The  defendant  is  entitled  to  the  land  upon  which  the 
house  stands  and  the  plaintiff  is  entitled  to  the  land  back  of  the  house 
along  the  fence  *'  is  informal  but  not  fatally  defective. 
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While  the  jury  might  have  been  sent  back  and  so  have  made  a  mote  definite 
finding,  especially  as  to  the  rear  part  by  the  fenoe,  in  conformity  with 
the  requirement  of  section  1519  of  the  Code  of  Civil  Procedure  that  the 
verdict  shall  "  specify  the  estate  of  the  plaintiff  in  the  p^perty  recovered," 
this  was  not  indispensable. 

The  judgment,  therefore,  that  defendant  is  "  entitled  to  *  ♦  ♦  that 
portion  of  the  land  in  controversy  upon  which  the  dwelling  house  of  the 
defendant  stands,"  which  was  entered  upon  th|9  aforesaid  verdict,  is 
not  defective. 

Though  the  plaintiff  was  in  part  unsuccessful,  he  is  entitled  to  full  costs. 

The  defendant  is  not  entitled  to  costs  on  a  separate  issue  relating  to  the 
boundary  Une,  since  she  did  not  maintain  her  claim  to  a  full  boundary. 

While  the  complaint  concluded  with  a  prayer  for  equitable  relief,  the  rules 
in  equity  as  to  costs  are  not  applicable,  since  the  case  was  tried  as  an 
ejectment  action. 

Appeal  by  the  defendant,  Ida  A.  Nichols,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  coimty  of  Westchester  on  the 
24th  day  of  November,  1919,  on  the  verdict  of  a  jury;  also 
from  parts  of  said  judgment,  as  resettled,  entered  in  said  clerk's 
office  on  the  24th  day  of  February,  1920;  also  from  an  order 
entered  in  said  clerk's  office  on  the  19th  day  of  November, 
1919,  vacating  a  judgment  entered  in  said  clerk's  office  on  the 
21st  day  of  October,  1919,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  25th  day  of  October,  1919,  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  litigation  is  over  a  disputed  boundary  line  between 
two  residence  properties  on  South  Broadway  in  Tarrytown. 
Beside  asking  a  declaration  of  title  and  possession  up  to  a 
line^  that  passed  through  about  four  inches  of  defendant's 
house  and  even  more  of  the  yard  in  the  rear,  the  complaint 
asked  injunctive  relief  for  the  removal  of  encroachments. 

Briggs  &  Griffin  [Joseph  B.  Th(ym(08on  of  coimsel],  for  the 
appellant.      .  j]    •     •  .      ]  .    - 

David  Ashworth  [Humphrey  J.  Lynch  of  coimsel],  for  the 
respondent. 

Putnam,  J.: 

The  verdict  as  originally  entered  was:  *'The  defendant 
is  entitled  to  the  land  upon  which  the  house  stands  and  the 
plaintiff  is  entitled  to  the  land  back  of  the  house  along  the 
fence."     After  denied  of  a  motion  for  a  new  trial,  the  original 
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judgment  was  entered.  But  this  was  later  resettled  so  as  to 
adjudge  to  the  defendant  the  land  beneath  her  house,  and  to 
plaintiff  the  gore  in  the  rear  by  the  back  fence,  these  last  being 
described  by  surveyed  lines  and  as  containing  twenty-eight 
and  seven-tenths  square  feet.    Plaintiff  also  taxed  full  costs. 

The  first  question  arises  on  the  regularity  of  this  verdict 
and  the  judgment  as  thereon  entered,  in  view  of  section  1619 
of  the  Code  of  Civil  Procedure,  that  the  verdict  "  specify 
the  estate  of  the  plaintiff  in  the  property  recovered."  .  While 
the  jury  might  have  been  sent  back  and  so  have  made  a 
more  definite  finding,  especially  as  to  the  rear  part  by  the 
fence,  this  was  not  indispensable*  Here  was  no  question  of 
the  respective  estates  or  interests.  Each  side  claimed  an 
estate  in  fee,  the  defendant  also  relying  on  the  defense  of 
adverse  possession.  The  later  addition  to  the  Nichols  house 
built  in  1892  was  set  on  original  foimdations  which  had  stood 
unchanged  in  site  for  many  years  before  1892.  Therefore, 
judgment  could  properly  be  entered  upon  this  informal,  but 
plain  verdict,  which  in  popular  speech  settled  these  differences 
and  validated  defendant's  building  line.  As  finally  resettled, 
the  judgment  declared  defendant "  entitled  to  *  *  *  that 
portion  of  the  land  in  controversy  on  which  the  dwelling 
house  of  the  defendant  stands,"  which  is  better  than  to  bound 
this  irregular  four-inch  strip  by  surveyor's  courses.  It  was 
certain,  and  sufficient  for  all  practical  purposes.  (19  C.  J. 
"  Ejectment,"  §  287.)  The  judgment  as  entered  was  not 
defective. 

Although  plaintiff  was  in  part  unsuccessful,  the  recovery 
rightly  carried  costs.  (Code  Civ.  Proc.  §  3228.)  While  a 
defendant  in  ejectment  may  be  awarded  costs  on  a  separate 
issue  (Code  Civ.  Proc.  §  3234),  this  is  not  such  a  case,  since 
defendant  did  not  maintain  her  claim  to  a  full  boundary 
across,  so  as  to  be  entitled  to  costs  on  this  issue.  (19  C.  J. 
1231,  §  347.) 

While  the  complaint  concluded  with  a  prayer  for  equitable 
relief,  the  cause  was  not  so  treated,  but  was  tried  as  an  eject- 

*  Rule  241  of  the  new  Rules  of  Civil  Praetioe  has  inserted  the  woids 
specify  "in  writing"  the  estate  of  the  plaintiff  in  the  property  recovered, 
etc.,  but  is  a  new  requirement. —  [Note  by  the  Court. 
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ment  action;  hence,  defendant  cannot  urge  the  rules  in  equity 
as  to  costs. 

I  advise,  therefore,  that  the  judgment  and  orders  appealed 
from  be  affirmed,  with  costs. 

Present  —  Blackmar,  P.  J.,  Mills,  Rich,  Putnam  and 
Jaycox,  JJ. 

Judgment  and  orders  unanimously  affirmed,  with  costs. 


Jennie  Laura  J,   Starke-Belknap,  Respondent,  v.  New 
York  Central  Railroad  Company,  Appellant. 

Second  Department,  June  10,  1921. 

KJoctmont  —  colonial  land  grant  —  rule  of  stare  decisis  observed  — 
grant  construed  to  include  land  under  bays  and  coves  in  Hudson 
river  —  grant,  though  to  individual,  not  strictly  construed. 

In  construing  colonial  land  grants  the  rule  of  stare  decisis  will  be  faithfully 
observed,  since  more  than  private  rights  are  often  concerned. 

The  fSerms  of  a  colonial  land  grant,  including  "  in  the  said  Northerly  Line 
all  Meadows  Marshes  Coves  Bayes  and  Necks  of  Land  and  Peninsula's 
that  are  adjoyning  or  extending  into  Hudsons  River  within  the  Bounds 
of  the  said  Line,"  and  which  grants  '*  fishing  in  Hudson's  river,  so  far  as 
the  bounds  of  the  said  lands  extends  upon  the  same,"  aptly  express  a 
boimdary  along  the  necks  or  points  of  land  so  as  to  include  bays  and 
ooves  as  part  of  the  grant. 

Said  grant,  though  to  an  individual,  should  be  liberally  construed  in  favor 
of  the  grantee. 

Appeal  by  the  defendant,  New  York  Central  Railroad 
Company,  from  a  judgment  ol  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  2d  day  of  July,  1918,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  Rockland  Special 
Term  in  an  action  of  ejectment  in  which  plaintiff  was  adjudged 
owner  in  fee  of  the  premises  set  forth  in  the  complaint,  with 
$6,088.18  as  damages  for  withholding  the  property. 

The  complaint  described  two  parcels,  one  to  the  east  and  the 
other  to  the  west  of  defendant's  railroad  tracks  along  the  shore 
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of  the  Hudson  river  in  the  town  of  Cortlandt,  Westchester 
county,  both  j)arcels  having  originally  been  below  high-water 
mark,  as  parts  of  bays  or  coves  on  the  eastern  side  of  said 
river.  In  straightening  its  tracks  the  defendant  filled  in  one 
of  these  parcels,  and  in  part'  appropriated  the  other  parcel 
under  a  land  grant  or  patent  from  the  State  of  New  York 
for  this  and  other  submerged  lands  on  the  river,  dated 
December  26,  1873.  The  same  question  has  arisen  here  as 
in  some  Colonial  grants  in  Long  Island  charters,  namely, 
whether  this  Royal  grant  by  letters  patent  of  June  17,  1697, 
to  Stephanus  Van  Cortlandt,  creating  Cortlandt  Manor  (Book 
7  of  Patents,  p.  146,  office  Secretary  of  State)  had  included 
these  submerged  lands.  This  patent  included  lands  extending 
from  the  Hudson  eastward  to  the  Connecticut  boundary.  It 
lay  between  the  Manor  of  Phillipsburgh  on  the  south  and  the 
land  of  Adolph  Phillips  on  the  north.  The  boimdary  here 
concerned  is  the  line  along  the  river,  which  read:  ''  Running 
along  the  said  Hudsons  River  Northerly  as  the  said  River 
Runns  unto  the  North  side  of  a  high  hill  in  the  highlands 
Commonly  Called  and  knowne  by  the  Name  of  Anthonys 
Nose  to  a  Red  Cedar  Tree  which  makes  the  Southermost 
Bounds  of  the  Land  now  in  the  Tenure  and  Occupacon  of 
Mr.  Adolph  Phillips  including  in  the  said  Northerly  Line 
all  the  Meadows  Marshes  Coves  Bayes  and  Necks  of  Land 
and  Peninsula's  that  are  adjoyning  or  extending  into  Hudsons 
River  within  the  Boimds.  of  the  said  line."  This  patent 
also  included  lands  on  the  west  side  of  the  river  (confirming 
a  prior  grant  by  Governor  Dongan),  which  only  incidentally 
concern  this  appeal.  The  patent  continued:  "Know  Ye, 
thai  of  our  special  grace,  certain  knowledge  and  mere  motion, 
we  have  given,  granted,  ratified  and  confirmed,  and  by  these 
presents  do  for  us,  our  heirs  and  successors,  give,  grant,  ratify 
and  confirm  unto  our  said  loving  subject,  Stephanus  Van 
Cortlandt,  all  of  the  afore-certain  parcel  and  tracts  of  land 
and  meadow  within  their  several  and  respective  limits  and 
bounds  aforesaid,  together  with  all  and  every  of  liie  messuages, 
tenements,  buildings,  bams,  houses,  out-houses,  stables, 
edifices,  orchards,  gardens,  inclosures,  fences,  pastures,  fields, 
feedings,  woods,  underwoods,  trees,  timber,  swamps,  meadows, 
marshes,  pools,  ponds,  lakes,  fountains,  waters,  water  courses, 
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rivers,  rivulets,  runs,  streams,  brooks,  creeks,  harbors,  coves, 
inlets,  outlets,  islands  of  meadows,  necks  of  land  and  meadow, 
peninsulas  of  land  and  meadow,  ferries,  fishing,  fowling, 
hunting  and  hawking,  and  the  fishing  in  Hudson^ s  river,  so  far 
as  the  bounds  of  the  said  lands  extends  upon  the  same,  quarries, 
minerals,  (silver  and  gold  mines  only  excepted),  and  all  the 
rights,  members,  Uberties,  privileges,  jurisdictions,  pre-emi- 
nences, emoluments,  to  the  afore  recited  certain  parcels  or 
tracts  of  land  or  meadows  within  their  several  and  respective 
limits  and  boimds  aforesaid,  belong  or  in  any  ways  appertaining 
or  accepted,  reputed,  taken,  known  or  occupied  as  part, 
parcel  or  member  thereof,  to  have  and  to  hold  all  the  afore 
recited  certain  parcels  and  tracts  of  land  and  meadows  within 
their  several  and  respective  limits  and  bounds  aforesaid, 
together  with  all  and  every  of  the  messuages,  tenements, 
buildings^  bams,  houses,  outhouses,  stables,  edifices,  orchards, 
gardens,  enclosures,  fences,  pastures,  fields,  feedings,  woods, 
under-woods,  trees,  timber,  swamps,  meadows,  marshes,  pools, 
ponds,  lakes,  foimtains,  water,  water-courses,  rivers,  rivulets, 
runs,  streams,  brooks,  creeks,  harbors,  coves,  inlets,  outlets, 
islands  of  land  and  meadow,  necks  of  land  and  meadow, 
peninsulas  of  land  and  meadow,  ferries,  fishing,  fowling, 
himting  and  hawking,  and  the  fishing  on  Hudson's  river  as 
far  as  the  bounds  of  the  said  lands  extends  upon  the  said 
river,  quarries,  mines,  minerals,  (silver  and  gold  excepted), 
and  all  other  the  ri^ts,  members,  liberties,  privileges,  juris- 
dictions, pre-eminences,  emoluments,  royalties,  profits,  benefits, 
advantages,  hereditaments  and  appurtenances  whatsoever  to 
the  afore  recited  certain  parcels  or  tracts  of  land  and  meadow 
within  their  several  and  respective  limits  and  bounds  aforesaid, 
belonging  or  in  any  ways  appertaining  or  accepted,  reputed, 
taken,  known  or  occupied  as  part,  parcel  or  member  thereof 
unto  the  said  Stephanus  Van  Cortlandt,  his  heirs  and  assigns, 
to  the  sole  and  only  proper  use,  benefit  and  behoof  of  him  the 
said  Stephanus  Van  Cortlandt,  his  heirs  and  assigns  forever." 
The  court  found  and  decided  that  this  Royal  grant  included 
the  coves  and  bays  which  are  appurtenant  to  plaintiff's  upland, 
and  that,  therefore,  the  State  of  New  York  had  not  title  to 
the  premises  to  make  the  grant  to  the  defendant,  since  the 
State  grant  of  1873  could  not  divest  the  plaintiff  and 
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predecessors  of  their  prior  title  to  these  lands.    Defendant 
appealed  from  this  judgment  on  July  3,  1918. 

William  F.  Bleakley,  for  the  appellant. 

Frank  M.  Avery  [Earl  A.  Darr  with  him  on  the  brief],  for 
the  respondent. 

Putnam,  J.: 

Regarding  few  questions  should  the  rule  of  stare  decisis  be 
more  faithfully  observed  than  on  the  interpretation  of  crown 
grants  involving  shore  and  water  rights.  More  than  private 
rights  are  often  concerned;  and  where  a  construction  has 
been  dehberately  adopted  and  declared^  it  should  not  be 
disturbed  save  by  the  court  of  last  resort.  Colonial  grants  on 
Long  Island  have  been  adjudged  to  include  the  lands  imder 
bays  and  harbors.  (Robins  v.  Ackerly,  91  N.  Y.  98;  Tiffany  v. 
Toum  of  Oyster  Bay,  209  id.  1 ;  Grace  v.  Town  of  North  Hemp- 
stead, 166  App.  Div.  844;  aflfd.,  220  N.  Y.  628.)  In  this 
boundary  line  the  words  "  Coves  bayes  and  Necks  of  Land  " 
more  clearly  describe  and  convey  indentations  in  a  river's  course 
than  did  the  formula  "  Havens,  Harbors,  Rivers,  Creekes, 
Woodland,  Marshes  "  in  Grace  v.  Tovm  of  North  Hempstead 
{supra)  J  or  the  phrase  "  including  all  the  Necks  of  Land  and 
Islands  within  the  aforesd  described  Boimds  and  Limmitts " 
in  Tiffany  v.  Town  of  Oyster  Bay  {supra).  To  appellant's 
contention  that  this  grant,  being  to  an  individual,  should  have 
a  strict  construction,  there  are  two  answers:  First  This  grant 
is  in  a  special  form.  It  was  of  old  held  that  in  a  suit  to  revoke 
a  crown  patent,  the  recitals  of  facts  not  within  the  knowledge 
of  the  government  are  regarded  as  the  suggestions  of  the 
patentee.  The  King  is  not  estopped  by  a  recital  of  his  patent, 
but  the  law  will  rather  adjudge  him  to  be  deceived.  {Case  of 
Alton  Woods,  1  Coke,  43.)  So  Blackstone  says  that  because 
a  royal  grant  made  at  the  suit  of  the  grantee  is  to  be  taken 
most  beneficially  for  the  king,  "  it  is  usual  to  insert  in  the 
king's  grants,  that  they  are  made,  not  at  the  suit  of  the  grantee, 
but  '  ex  spedali  gratia,  certa  sdenta,  et  mero  motu  regis '  (by 
the  special  favor,  certain  knowledge,  and  mere  motion  of  the 
king) ;  and  then  they  have  a  more  Uberal  construction  " 
(Comm.  bk.  II,  p.  347),  which  is  the  formula  of  this  Van 
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Cortlandt  grant.  Second.  Such  crown  grants  have  long 
received  this  liberal  construction  in  New  York  even  in  a 
controversy  that  aroused  great  pubUc  feeling  {People  v. 
Van  Rensselaer,  9  N.  Y.  291,  322),  and  later  in  a  royal  grant 
of  lands  under  tidal  waters.  {DeLancey  v.  PiepgraSy  138 
N.  Y.  26.)  We  are  familiar  also  with  the  grant  of  appurte- 
nant rights  of  "  fishing,  fowling,  hunting  and  hawking."  But 
here  a  new  and  significant  clause  follows  this  stereotyped 
enumeration  of  rights  of  sport  —  "  and  the  fishing  in  Hudson's 
river,  so  far  as  the  boimds  of  the  said  lands  extends  upon  the 
same."  The  franchise  of  "  ferries  "  involves  more  than  a 
mere  upland  right.  These  terms  taken  together  aptly  express  a 
boundary  along  the  necks  or  points  of  land  so  as  to  include  bays 
and  coves  as  part  of  this  manor.  And  this  construction  is  not 
against  the  rule  in  Sage  v.  Mayor  (154  N.  Y.  61),  which  dealt 
with  the  New  Harlem  charter  from  Governor  Nichols.  This 
granted  lands  "  bounded  on  one  side  by  the  '  Harlem  River 
or  any  part  of  the  said  river  on  which  this  land  '  (of  Manhattan) 
'  doth  abut  *  *  *  together  with  all  the  soils,  creeks,  quarries, 
woods,  meadows,  pastures,  marshes,  waters,  lakes,  fishing, 
hawking,  himting  and  fowling  and  all  other  profits,  commodi- 
ties, emoluments  and  other  hereditaments  belonging  to  the 
said  lands  and  premises  within  the  said  bounds  and  limits 
set  forth,  belonging  or  in  anywise  appertaining.'  "  (pp.  62, 63.) 
.This  reference  to  the  bounds  and  limits  was  held  not  to  extend 
the  grant  out  into  the  river,  or  beyond  its  western  bank. 
But  *'  Meadows,"  "  pastures  "  and  "  marshes  "  there  used 
describe  land.  Coves,  bays  and  inlets  are  to  describe  parts 
of  the  river  and  the  lands  beneath.  Furthermore  the  right 
to  fish  in  this  river  is  expressly  granted  so  far  as  the  bounds 
extend  '*  upon  "  the  river  —  which  seems  to  me  conclusive. 
Hence,  I  advise  that  the  judgment  be  affirmed,  with  costs. 

Present  —  Blackmab,  P.  J.,  Mills,  Rich,  Putnam  and 
Jaycox,  JJ. 

Judgment  unanimously  affirmed,  with  costs. 
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Mary  Golder  and  Others,  Plaintiflfs,  Impleaded  with 
RoBANNA  Frost,  Appellant,  v.  Juua  E.  Fowler  and 
Others,  Respondents. 

Second  Department,  June  10,  1921. 

Partition  —  proof  of  succession  not  shown  —  defendants  acquired 
title  by  adverse  possession. 

In  an  action  of  partition  it  appeared  that  the  land  was  owned  by  the 
original  ancestor  of  the  plaintijffs,  but  the  plaintiffs  failed  to  show  that 
said  ancestor  died  seized  of  the  land  or  that  plaintiffs'  father  or  their 
grandfather  was  the  heir  at  law  of  said  original  ancestor;  that  said  land 
was  in  possession  of  a  third  person  from  1848  to  1891,  when  he  sold  the 
land  in  question  to  the  defendants'  predecessors  by  full  covenant  deed, 
and  that  since  1891  the  defendants'  possession  and  that  of  their  prede- 
cessors has  been  open,  exclusive,  hostile,  notorious  and  adverse,  and  that 
this  action  was  commenced  in  1919. 

Held,  that  the  judgment  of  the  lower  court  dismissing  the  complaint  should 
be  sustained  on  the  ground  that  the  plaintiffs  failed  to  show  that  the 
original  ancestor  died  seized  of  the  premises  or  that  the  plaintiffs'  father 
or  grandfather  were  heirs  at  law  of  the  original  ancestor,  and  that  the 
defendants  and  their  predecessors  had  held  the  land  adversely  for  more 
than  twenty  years. 

Appeal  by  the  plaintiff,  Rosanna  Frost,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  Nassau  on  the  7th 
day  of  April,  1920,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Nassau  Special  Term. 

Charles  Driggs  LewiSf  for  the  appellant. 

William  F,  Fowler,  for  the  respondents  Julia  E.  Fowler  and 
Alice  A.  Hutcheson. 

Francis  G.  Hooley,  for  the  respondents  Morris  Mott  and 
others. 

Putnam,  J.: 

This  suit  proceeded  on  the  theory  of  the  continued  rights 
of  a  tenant  in  common  toward  the  cotenants  notwithstanding 
the  ordinary  Statute  of  Limitations.     The  plaintiffs  are  the 
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six  daughters  of  Oliver  Pearsall  who  claims  to  have  been  the 
son  of  Anthony  Pearsall. 

Hallett  Pearsall,  the  original  ancestor,  owned  about  eight 
acres  of  farm  lands  in  Lynbrook,  Hempstead,  along  the  south 
side  of  the  Old  Jamaica  and  Merrick  plank  road.  He  died 
in  1830,  intestate.  But  it  does  not  appear  that  he  died  seized 
of  this  land.  It  is  assumed  that  he  left  four  sons,  David, 
Anthony,  Peter  and  Oliver,  which  inference  is  supported  by  a 
deed  from  Peter  Pearsall  and  wife  io  David  Pearsall,  dated 
July  20,  1848,  purporting  to  conv.ey  an  equal  undivided 
quarter  interest  in  the  premises  in  suit,  described  as  formerly 
belonging  to  Hallett  Pearsall,  deceased. 

The  plaintiffs'  theory  depends  on  showing  that  a  quarter 
interest  passed  to  the  son  Anthony;  that  Anthony  died 
intestate  about  July,  1869,  seized  of  this  quarter  interest, 
leaving  three  brothers,  David,  Oliver  and  Peter,  his  heirs  at 
law. 

Plaintiffs  as  representing  the  heirs  of  Oliver  Pearsall  (who 
is  claimed  to  have  had  one  undivided  twelfth)  thus  claim  to 
have  each  an  undivided  one-seventy-second  share  in  these 
premises. 

The  coiut  found  that  since  the  1848  conveyance  above, 
David  Pearsall  occupied  the  premises  and,  up  to  January  7, 
1891,  lived  thereon,  and  for  a  portion  of  that  time  had  a 
store  thereon. 

During   that  period    (1848-1891)    David   Pearsall  rented 
portions  of  the  premises  to  defendants  Morris  Mott,  Julius 
Mott  and  others,  and  received  the  rentals  thereof  himself. 
Another  finding  is  that  the  premises  were  inclosed  by  a  fence 
during  the  period  — 1848-1891  —  also   that   in   this  period 
David  paid  the  taxes  assessed  against  said  premises-.    There 
is  also  a  n^ative  finding  that  during  this  period  Oliver  Pearsall, 
plaintiffs'  father,  never  claimed  any  interest  in  said  premises 
nor    exercised    any  dominion    thereover;  that    during   this 
time  David   Pearsall   was   generally  reputed    to  own  these 
premises. 

On  January  7,  1891,  David  Pearsall  executed  a  full  covenant 
deed  to  the  defendants  Mott  of  about  four  acres  of  the«e 
premises,  which  deed  was  recorded  on  January  8,  1891. 

On  February  12, 1891,  David  Pearsall  conveyed  to  the  Motts 
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by  full  covenant  deed  dated  on  that  day,  also  duly  recorded, 
another  portion  of  these  premises.  About  February  16, 
1891,  he  conveyed  to  the  Motts  the  remaiiader  of  these 
premises,  which  conveyance  was  recorded.  Thus,  on  or  before 
February  16, 1891,  he  had  asserted  acts  of  exclusive  ownership 
as  to  all  this  property  against  any  cotenants,  which  acts 
may  be  deemed  to  set  nmning  the  Statute  of  Limitations. 
(See  Code  Civ.  Proc.  §  369  et  seq.)  Oliver  Peaissall  died  in 
1902.  At  that  time  all  six  plaintiffs  were  of  full  age,  so 
there  was  no  break  in  the  running  of  the  Statute  of  Limita- 
tions. The  present  action  was  begun  October  10,  1919,  over 
twenty-eight  years  after  these  conveyances. 

Since  1904  streets  have  been  laid  out  in  the  premises, 
fourteen  or  fifteen  dwellings  erected  there.  During  these 
years  the  defendants,  who  have  lived  within  a  few  miles  of 
the  property,  have  made  no  claim,  and  have  asserted  no 
rights  or  interest  in  same,  until  1910,  when  actions  were 
brought  and  dropped  for  lack  of  prosecution. 

The  court  found  that  the  defendants'  possession  and  that 
of  their  predecessors  in  interest  "  since  the  year  1891,  has 
been  open,  exclusive,  hostile,  notorious  and  adverse."  The 
judgment  and  decision  of  the  learned  court  at  Special  Term 
should,  therefore,  be  sustained  upon  the  following  grounds, 
namely:  1.  The  failure  to  prove  that  Hallett  Pearsall  died 
seized  of  these  premises.  2.  The  omission  to  show  that  either 
plaintiffs'  father,  Oliver  Pearsall,  or  their  grandfather,  Anthony 
Pearsall,  was  an  heir  at  law  of  Hallett  Pearsall.  3.  The 
open,  notorious,  adverse  possession  of  defendants  and  their 
predecessors,  maintained  since  1891. 

Hence  I  .advise  that  the  judgment  be  affirmed,  with  costs. 

Present  —  Blackmar,  P.  J.,  Mills,  Putnam,  Kelly  and 
Jaycox,  JJ. 

Judgment  unanimously  affirmed,  with  costs. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Arthur  Henry  Gaffkbn,  Deceased. 

Mary    Louise    Gaffken,    Appellant;     John    C.    Borges, 

Respondent. 

Second  Department,  June  10, 1921. 

Wills  —  will  made  in  1914  with  deyises  to  woman  whom  decedent 
subsequently  married  and  to  another  but  with  no  provision  as 
to  issue  —  death  of  testator  in  1920  leaving  widow  and  child — will 
not  revoked  by  subsequent  marriage  —  Decedent  Estate  Law, 
§  36,  as  amended  by  Laws  of  1919,  chapter  293,  applicable. 

Testator  executed  his  will  in  1914  by  which  he  gave  one-third  of  his  estate 
to  the  woman  who  two  days  later  became  his  wife,  and  two-thirds  to  his 
mother,  and  in  1920  died  leaving  him  surviving  his  widow  and  one  son. 
Held,  that  section  35  of  the  Decedent  Estate  Law,  as  amended  by  chapter 
293  of  the  Laws  of  1919,  providing  that  if  after  the  making  of  any  will 
such  testator  marries,  and  the  husband  or  wife,  or  any  issue  of  such 
marriage,  survives  the  testator,  such  will  shall  be  deemed  revoked  as  to 
them  unless  provision  is  made  for  them,  or  they  are  mentioned  in  such 
way  as  to  show  an  intention  not  to  make  such  provision,  applies  in  deter- 
mining the  meaning  and  effect  of  the  will; 

That  the  will  may  be  read  as  having  provided  for  the  widow  by  the  ante- 
nuptial bequest  and,  therefore,  it  was  not  revoked  as  to  her  by  the 
testator's  subsequent  marriage. 

Appeal  by  the  contestant,  Mary  Louise  Gaffken,  from  a 
decree  of  the  Surrogate's  Court  of  Kings  county,  entered  in 
the  oflSce  of  the  clerk  of  said  court  on  the  21st  day  of  February, 
1921,  admitting  to  probate  the  paper  propounded  as  the  last 
will  and  testament  of  Arthur  Henry  Gaffken. 

The  main  question  turns  on  the  change  in  the  Decedent 
Estate  Law  (§  35,  as  amd.  by  Laws  of  1919,  chap.  293)  as  to 
the  effect  of  a  marriage  of  the  testator  and  birth  of  a  son 
after  execution  of  a  will. 

Herbert  Parsons,  for  the  appellant. 

Harry  W.  Kcmwenhoven,  for  the  respondent. 

Putnam,  J.: 

On  June  12,  1914,  testator  made  the  will  probated,  in  which 
he  gave  one-third  of  his  estate  to  Mary  Louise  Krom,  and 
App.  Div.—  Vol.  CXCVII.        17 
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the  remaining  two-thirds  to  his  mother,  Adelheid  Gaffken, 
and  appointed  executors.  On  Jime  fourteenth  (two  days 
later)  he  married  this  Mary  Louise  Krom,  to  whom  on 
February  3, 1916,  was  bom  the  son,  William  Eugene.  Testator 
died  December  10,  1920,  leaving  as  surviving  his  mother, 
wife  and  son.  No  question  is  made  as  to  the  son,  since  he 
stands  with  the  full  rights  as  if  the  father  died  intestate. 

Before  September  1,  1919,  there  survived  in  New  York  an 
old  distinction  between  husband  and  wife  as  to  revocation 
of  wills.  As  to  a  man,  his  marriage  with  birth  of  issue,  worked 
an  inferential  revocation  of  a  will  executed  before  marriage. 
(Decedent  Estate  Law,  §  35;  re-enacting  R.  S.  pt.  2,  chap.  6, 
tit.  1,  art.  3  [2  R.  S.  64],  §  43.)  As  to  an  unmarried  woman, 
marriage  alone  revoked  a  prior  will.  (Decedent  Estate  Law, 
§  36;  re-enacting  R.  S.  pt.  2,  chap.  6,  tit.  1,  art.  3  [2  R.  S.  64], 
§  44 ;  Forse  &  Hembling's  Case,  4  Coke  Rep.  61 .)  This  disparity 
was  removed  in  England  by  the  Statute  of  Wills  (7  Wm.  IV  & 
1  Vict.  chap.  26,  §  18,  taking  effect  in  1838).  (See  3  Jarman 
Wills  [Am.  ed.  1881],  p.  783.)  This  sex  equality  as  to  revocation 
did  not  have  full  recognition  in  New  York  until  1919.  The 
essential  difference,  however,  is  the  effect  of  this  inferential 
revocation.  The  earlier  authorities  regarded  marriage  and 
issue  (or  without  issue,  in  case  of  a  woman)  as  counter- 
manding the  entire  will.  Thus  in  Forse  &  Hembling's  Case 
(supra)  the  court  said:  "  This  taking  of  husband  being,  in  the 
case  at  bar,  her  proper  act,  shall  amount  to  a  countermand 
in  law."     (61  b.) 

The  history  of  the  gradual  recognition  of  the  doctrine  of 
a  presumed  revocation  is  shown  in  Brush  v.  Wilkins  (4  Johns. 
Ch.  506). 

By  the  law  in  force  in  1912  (Decedent  Estate  Law  [Consol. 
Laws,  chap.  13;  Laws  of  1909,  chap.  18],  §  35),  which  took 
effect  on  February  17,  1909,  revocation  was  inferred  from 
marriage  and  birth  of  issue  "  unless  provision  shall  have 
been  made  for  such  issue  by  some  settlement,  or  unless  such 
issue  shall  be  provided  for  in  the  will,  or  in  such  way  mentioned 
therein,  as  to  show  an  intention  not  to  make  such  pro\asion." 
The  1919  amendment  with  more  exact  discrimination  left 
only  a  partial  revocation.  (Laws  of  1919,  chap.  293.)  It 
read: 
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"  §  35.  Revocation  by  marriage.  If  after  making  any 
will,  such  testator  marries,  and  the  husband  or  wife,  or  any 
issue  of  such  marriage,  survives  the  testator,  such  will  shall 
be  deemed  revoked  as  to  them,  unless  provision  shall  have 
been  made  for  them  by  some  settlement,  or  they  shall  be 
provided  for  in  the  will,  or  in  such  way  mentioned  therein  as 
to  show  an  intention  not  to  make  such  provision;  and  such 
surviving  husband  or  wife,  and  the  issue  of  such  marriage, 
shall  be  entitled  to  the  same  rights  in,  and  to  the  same  share 
or  portion  of  the  estate  of  said  testator  as  they  would  have 
been,  if  such  will  had  not  been  made.  No  evidence  to  rebut 
such  presumption  of  revocation  shall  be  received,  except  as 
herein  provided."  This  act  of  1919  also  repealed  section  36 
of  the  Decedent  Estate  Law,  which  provided  that  "  A  will 
executed  by  an  immarried  woman,  shall  be  deemed  revoked 
by  her  subsequent  marriage." 

Mrs.  Gafifken,  the  appellant,  would  naturally  benefit  under 
the  earlier  wording  of  section  35,  in  force  when  the  will  was 
executed.  The  will  did  not  provide  for  issue,  and  made  no 
mention  thereof,  and  showed  no  intention  to  disinherit.  This 
would  lead  to  a  complete  revocation  according  to  the  earlier 
statute. 

By  act  of  1919  this  is  otherwise,  because  the  will  may  be  read 
as  having  provided  for  the  widow,  by  the  ante-nuptial  bequest. 

Which  law  prevails  —  the  statute  in  force  at  time  the  will 
is  executed,  or  that  at  testator's  death? 

Although  a  will  is  ambulatory,  so  long  as  the  testator  lives, 
and  only  becomes  effective  at  his  death  {Voluntas  est 
arnbuhioria  usque  extremum  vitae  exitum)^  there  is  respectable 
authority  for  the  view  that  the  law  in  force  at  time  of  execution 
controls  the  requirements  of  formalities  and  attestation. 
{Packer  v.  Packer,  179  Penn.  St.  580.) 

But  for  the  meaning  and  effect  of  the  will  we  are  to  look 
to  the  law  at  time  of  the  testator's  death.  {Wynne's  Lessee  v. 
Wynne,  2  Swan  [Tenn.],  405  [1852];  Price  v.  Tayl(yr,  28  Penn. 
St.  95,  107;  Obecny  v.  Goetz,  116  App.  Div.  807,  808;  Matter 
of  Cutler,  114  Misc.  Rep.  203;  Matter  of  Schuster,  111  id.  534; 
Lorieux  v.  Keller,  5  Iowa,  196.)  Otherwise  new  legislation 
would  never  begin  to  take  effect  imtil  after  the  prior  wills 
had  been  outlived. 
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Hence,  I  advise  that  the  decree  of  the  Surrogate's  Court  of 
Kings  county  be  affirmed,  with  costs  to  all  parties  appearing, 
payable  out  of  the  estate. 

Blackmar,  p.  J.,  Mills,  Rich  and  Jaycox,  JJ.,  concur. 

Decree  of  the  Surrogate's  Court  of  Kings  county  affirmed, 
with  costs  to  all  parties  appearing,  payable  out  of  the  estate. 


James  0.  Robinson,  Appellant,  v.  St.  John's  Gutld  and 
Cedar  Grove  Beach  Corporation,  Respondents. 

Second  Department,  June  10,  1921. 

Injunction  —  suit  to  enjoin  maintenance  of  obstruction  in  ri^ht 
of  way  —  after  dominant  and  senrient  tenements  vest  in  one 
person  subsequent  grant  does  not  revive  right  of  way  —  plaintiff 
not  entitled  to  mandatory  injunction  on  pleadings. 

In  a  suit  to  enjoin  the  maintenance  of  a  fence  and  other  obstructions  in  an 
alleged  right  of  way  it  appeared  that  the  conveyance  to  the  plaintiff  made 
no  reference  to  the  right  of  way  and  did  not  contain  any  grant  of  an 
easement,  that  there  was  no  public  acceptance  of  the  dedication  of  the 
alleged  right  of  way  and  no  averment  of  such  a  continuous  user  as  would 
make  out  a  subsisting  private  easement,  also  that  the  dominant  and 
servient  tenements  had  become  vested  in  a  predecessor  in  title. 

Heldy  that  when  the  dominant  and  servient  tenements  were  merged  and  the 
rights  were  unified  in  the  title  of  the  predecessor,  the  subsequent  con- 
veyances by  said  predecessor  referring  to  the  "  aforesaid  deed  to  the 
party  of  the  first  part "  did  not  regrant  or  revive  the  right  of  way; 

That  the  plaintiff  was  not  entitled  to  a  mandatory  injunction  on  the  com- 
plaint and  demuirer  for  insufficiency,  since  that  can  be  granted  only  where 
the  allegations  of  the  complaint  are  so  technically  correct  as  to  obviate 
the  necessity  of  proof  to  exclude  the  exercise  of  the  court's  discretion. 

Appeal  by  the  plaintiff,  James  0.  Robinson,  from  an  order 
of  the  Supreme  Comi:,  made  at  the  Richmond  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  comity  of  Richmond 
on  the  26th  day  of  Jime,  1920,  denying  plaintiff's  motion  for 
judgment  on  the  pleadings  in  a  suit  to  enjoin  the  maintenance 
of  a  fence  and  other  obstructions  in  an  alleged  right  of  way 
in  the  fourth  ward  of  the  borough  of  Richmond  (formerly 
the  town  of  Southfield). 
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Defendants  had  separately  demurred  to  the  complaint  for 
insufficiency. 

L.  W.  WiddecombCy  for  the  appellant. 

Joseph  Larocque,  for  the  respondent  St.  John's  Guild. 

John  G.  Clark,  for  the  respondent  Cedar  Grove  Beach 
Corporation. 

Putnam,  J.: 

Plaintiff's  conveyance  has  no  reference  to  any  right  of  way 
from  Cedar  Grove  avenue  to  the  beach,  and  contains  no  grant 
of  an  easement  in  defendants'  lands.  His  pleading  does  not 
show  him  entitled  to  a  mandatory  injimction  to  remove 
fences  and  buildings  which  closed  this  way  in  W06,  fourteen 
years  before  bringing  this  suit  and  ten  years  before  his  purchase 
of  lands  to  the  westward  of  these  lots.  Furthermore,  there 
was  no  public  acceptance  of  the  dedication  of  1847,  and  no 
averment  of  such  a  continuous  user  as  would  make  out  a 
subsisting  private  easement.  When  dominant  and  servient 
tenements  met  and  the  rights  were  unified  in  the  title  of 
Susan  A.  Burbank,  in  whom  all  of  lot  No.  7  became  vested 
in  1874,  the  subsequent  conveyances  referring  to  the  "  aforesaid 
deed  to  the  party  of  the  first  part,"  taken  in  connection  wifh 
the  facts  then  appearing,  did  not  r^rant  or  revive  this  right 
of  way.  {Wheeler  v.  dark,  58  N.  Y.  267;  Parsons  v.  Johnson^ 
68  id.  62.)  Unless  all  the  allegations  of  the  complaint  are 
so  technically  correct  as  to  obviate  the  necessity  of  proof  to 
exclude  the  exercise  of  the  court's  discretion,  a  mandatory 
injunction  should  not  be  granted  by  means  of  such  a  motion 
upon  the  pleadings. 

I  advise,  therefore,  that  the  order  be  affirmed,  with  ten 
dollars  costs  and  disbursements,  and  with  leave  to  amend 
the  complaint  on  payment  of  costs. 

Blackmar,  p.  J.,  Mills,  Kelly  and  Jaycox,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  amend  the  complaint  on  pajonent  of  costs. 
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Ike  Edelstein,  Respondent,  v,  Ignatz  Spielberger, 

Appellant. 

First  Department,  June  3,  1921. 

Contract!  —  action  to  recover  balance  due  on  sale  of  corporate 
stock  —  contract  proyiding  that  on  default  amount  paid  on  stock 
shall  be  liquidated  damages  —  liquidated  damages  cannot  be 
stipulated  where  damages  are  certain  —  complaint  not  demurrable 
for  insufficiency. 

A  provision  in  a  contract  for  the  sale  of  corporate  stock,  payment  to  be 
made  in  installments,  that  on  default  of  the  buyer  the  amount  so  paid 
on  the  contract  shall  be  considered  as  liquidated  damages,  is  not  of  any 
force  for  the  parties  to  a  contract  can  only  pro\dde  for  the  liquidation 
of  damages  in  case  the  damages  are  uncertain,  speculative  or  difficult  of 
computation;  the  damages  for  violation  of  this  contract  are  certain  and 
capable  of  exact  computation. 

Accordingly,  the  complaint  in  an  action  to  recover  the  balance  due  on  said 
stock  which  sets  out  the  provision  in  reference  to  liquidated  damages  is 
not  demurrable  for  insufficiency  inasmuch  as  said  provision  is  ineffectual 
to  foreclose  the  plaintiff's  right  to  recover  the  balance  due. 

Laughlin  and  Greens aum,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  defendant,  Ignatz  Spielberger,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  10th  day  of  November,  1920,  overruling  the 
defendant's  demurrer  to  the  complaint. 

Charles  H.  Herbst,  for  the  appellant. 

/.  M.  Pass  of  counsel  [Nathan  Friedman,  attorney],  for  the 
respoiWent. 

Page,  J.: 

The  complaint  alleges  that  the  plaintiff  and  defendant 
entered  into  an  agreement  in  writing  on  January  5,  1920, 
wherein  the  defendant  agreed  to  purchase  from  the  plaintiff 
fifty  shares  of  the  capital  stock  of  a  corporation  known  as 
Greenfield  Cohen,  Inc.,  then  in  possession  of  the  plaintiff, 
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and  fifty  shares  of  the  stock  of  the  same  company  contracted 
for  by  the  plaintiff  but  which  had  not  been  at  that  time 
deUvered  to  him,  in  consideration  of  the  sum  of  $10,750  to 
be  paid  $1,000  on  January  5,  1920;  $4,000  on  or  before 
January  15,  1920;  $5,000  on  or  before  February  15,  1920; 
and  $750  by  delivering  a  promissory  note  payable  on  or  before 
March  15,  1920.  By  the  terms  of  the  agreement  which 
is  annexed  to  the  complaint  and  made  a  part  thereof,  it  was 
provided  as  follows: 

"  Second.  It  is  agreed  that  imtil  final  payments  are  made 
in  pursuance  to  the  terms  of  this  contract,  that  the  certificate 
of  stock  for  fifty  (50)  shares  of  stock  now  owned  by  the  party 
of  the  first  part  shall  be  deposited  with  Nathan  Friedman, 
of  309  Broadway,  New  York  City,  endorsed  in  blank,  to  be 
held  by  the  said  Nathan  Friedman  until  the  final  payments 
are  made  by  cash  and  note,  at  which  time,  upon  such  final 
payments,  the  said  stock  shall  be  turned  over  to  the  party 
of  the  second  part,  and  at  which  time,  the  party  of  the  first 
part  will  execute  an  assignment  of  his  claim  to  the  other 
fifty  (50)  shares  of  stock  above  mentioned,  to  the  said  party 
of  the  second  part." 

"Fifth.  It  is  agreed  that  in  the  event  of  the  failure  of  the 
party  of  the  second  part  to  make  any  of  the  payments  pro- 
vided for  herein,  then  and  in  that  event,  the  monies  already 
paid  on  account  shall  be  retained  by  the  party  of  the  first 
part,  as  and  for  liquidated  damages,  and  the  stock  owned  by 
him  shall  continue  to  be  his  sole  property  and  the  party  of  the 
first  part  may  enforce  any  and  all  rights  which  he  has  under 
and  in  pursuance  to  the  agreement  of  April  19th,  1919." 

The  complaint  then  alleges  that  the  plaintiff  received  on 
account  of  the  purchase  price  of  said  shares  the  sum  of  $5,000, 
and  that  the  defendant  failed  and  refused  to  pay  $5,750 
although  duly  demanded  and  although  the  said  stock  was 
duly  tendered,  together  with  an  assignment  of  the  plaintiff's 
rights  to  the  fifty  shares  of  stock  not  yet  owned  by  him,  and 
that  plaintiff  otherwise  duly  performed  all  the  terms,  covenants 
and  conditions  of  the  agreement  on  his  part  to  be  performed; 
and  that  shortly  after  the  15th  day  of  February,  1920,  a 
petition  in  bankruptcy  was  filed  against  said  Greenfield  Cohen, 
Inc.,  and  thereafter  the  assets  of  said  corporation  were  sold 
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to  satisfy  the  claims  of  creditors,  and  the  stock  became  totally 
worthless.  Judgment  is  demanded  for  $5,750.  The  defendant 
demurred  to  the  complaint  on  the  ground  of  insuflBciency. 

The  claim  of  the  defendant  is  that  imder  the  6th  paragraph 
of  the  agre^nent  above  set  forth,  upon  the  failure  of  the 
defendant  to  perform  the  contract  on  his  part  by  Tnaking  the 
payments  in  accordance  with  the  contract,  the  plaintiff  is 
entitled  to  retain  any  moneys  paid  as  liquidated  damages, 
and  that,  therefore,  it  appears  upon  the  face  of  the  complaint 
that  the  plaintiff  has  no  cause  of  action  to  recover  the  balance 
due.  It  is  true  that  the  agreement  so  provides,  but  the 
parties  to  a  contract  can  only  provide  for  the  liquidation  of 
damages  in  case  the  damages  are  imcertain,  speculative  or 
difficult  of  computation;  and  where  the  contract  calls  for  the 
sale  of  personal  property,  payment  to  be  made  in  installments, 
and  certain  installments  are  paid  on  account,  and  the  defendant 
defaults  on  subsequent  payments,  the  damages  are  certain 
and  Uqiiidated  by  law.  It  is  not  necessary  or  proper  for  the 
parties  to  provide  for  the  forfeiture  of  the  amount  already 
paid  as  Uquidated  damages.  The  damages  in  this  case  are 
certain  and  capable  of  exact  computation  and  are  not 
speculative. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

DowLiNG  and  Mebbell,  JJ.,  concur;  Laughlin  and  Gbeen- 
BAUM,  JJ.,  dissent. 

Laughlin,  J.  (dissenting): 

It  is  also  recited  in  the  agreement  upon  which  this  action 
was  predicated  that  on  the  19th  of  April,  1919,  an  agreement 
was  made  between  the  plaintiff  herein  and  one  Isaac  Cohen 
and  the  defendant,  by  which  Cohen  and  the  defendant  agreed 
to  sell  and  deliver  to  the  plaintiff  one  hundred  shares  of 
the  capital  stock  of  Greenfield  Cohen,  Inc.,  and  that  fifty 
shares  of  the  stock  had  been  fully  paid  for  and  delivered  to 
the  plaintiff  and  that  the  remaining  fifty  shares  were  to  be 
delivered  to  him  upon  certain  payments  made  and  to  be 
made  by  him  to  them  and  that  the  defendant  was  desirous 
of  purchasing  the  fifty  shares,  which  had  been  paid  for  and 
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delivered  to  the  plaintiff  and  all  of  the  plaintiff's  rights  to  the 
remaining  fifty  shares  for  which  plaintiff  had  paid  in  part 
but  which  had  not  been  delivered  to  him.  This  is  an  action 
on  the  contract  made  between  the  plaintiff  and  defendant 
on  the  5th  of  January,  1920,  to  recover  the  balance  of  the 
purchase  price  of  the  stock  which  the  defendant  by  that 
contract  agreed  to  pay.  As  I  construe  the  5th  paragraph 
of  that  agreement,  quoted  in  the  opinion  of  Mr.  Justice  Page, 
in  the  event  that  the  defendant  failed  to  make  any  of  the 
payments  which  it  was  therein  provided  he  should  make,  it 
was  agreed  that  the  stock  should  remain  the  sole  property 
of  the  plaintiff  and  that  the  defendant  should  forfeit  to  the 
plaintiff  as  liquidated  damages  all  moneys  theretofore  paid 
on  account  of  the  purchase  price  of  the  stock  and  that  the 
plaintiff  might  enforce  any  and  all  rights  which  he  had  under 
and  pursuant  to  the  agreement  of  April  19,  1919,  to  which 
reference  has  been  made,  which  was  not  to  be  deemed  abro- 
gated by  the  later  agreement  of  January  5,  1920,  unless  there 
was  full  performance  thereof  by  the  defendant.  Defendant 
having  failed  to  make  all  of  the  payments  as  provided  in  the 
agreement  of  January  5,  1920,  forfeited  his  right  to  acquire 
the  stock  thereunder;  and  being  thus  guilty  of  a  breach  of 
the  contract,  he  could  maintain  no  action  thereon  either  for 
the  recovery  of  the  stock  or  of  the  payments  which  he  had 
made  on  account  of  the  purchase  price  thereof.  {Page  v. 
McDonnell,  55  N.  Y.  299;  Lawrence  v.  MUler,  86  id.  131; 
Chavde  v.  Shepardy  122  id.  397.)  By  this  agreement,  there- 
fore, the  parties  merely  stipulated  their  legal  rights  with 
respect  to  the  stock 'in  the  event  of  a  breach  of  the  contract 
by  the  defendant  in  accordance  with  settled  law  applicable  to 
such  a  breach.  I  think  that  the  effect  of  the  agreement  was 
to  relieve  defendant  from  making  any  further  payment  for 
the  stock  in  case  he  made  default  and  that  in  that  event  the 
plaintiff  was  relieved  of  any  obligation  with  respect  to  selling 
and  delivering  the  stock  to  the  defendant  imder  that  agree- 
ment of  April  19,  1919.  As  I  view  the  case,  it  was  optional 
with  the  defendant  whether  to  continue  making  the  payments 
and  thereby  acquire  the  right  to  the  delivery  of  the  stock  to 
him  or  to  forfeit  such  right  by  defaulting  with  respect  to  all, 
and  in  that  event  plaintiff  could  maintain  no  action  against 
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the  defendant  for  the  balance  of  the  purchase  price.  That 
is  the  sole  point  presented  for  decision  on  this  appeal  for  I 
think  we  are  not  now  concerned  with  the  validity  of  the  stipu- 
lation of  the  parties  to  the  effect  that  the  plaintiff  might 
retain  all  payments  made  by  the  defendant  as  liquidated 
damages.  I  am  of  opinion,  therefore,  that  the  complaint 
fails  to  state  a  cause  of  action  and  that  the  demurrer  thereto 
on  that  ground  was  well  taken  and  should  have  been  sustained 
and  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  demurrer  sustained,  with  ten 
dollars  costs. 

Greenbaum,  J.,  concurs. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Van  Loan  Whitehead,  Individually,  and  Van  Loan  White- 
head and  James  M.  Gifford,  as  Executors,  etc.,  of  Harriet 
Whitehead,  Late  of  the  County  of  New  York,  Deceased, 
and  as  Trustees  of  the  Trusts  Therein  Created,  Respond- 
ents, V.  Harriet  C.  Ginsburg,  Appellant,  Impleaded  with 
Catherine  Whitehead  and  William  Whitehead,  Respond- 
ents, and  Others,  Defendants. 

First  Department,  June  3,  1921. 

Wills  —  trutti  —  provision  that  on  death  of  beneficiary  income  shall 
be  paid  to  lineal  descendants  in  equal  shares  —  grandchildren 
of  deceased  son  of  beneficiary  take  per  stirpes  and  not  per  capita 
where  daughter  of  beneficiary  living. 

Under  a  will  bequeathing  property  in  tnist,  a  portion  of  the  income  to  be 
paid  to  Mary  E.  Yates,  who  is  still  living,  and  the  balance  to  two  sons 
of  the  testatrix,  which  pro\'ided  *'  in  case  of  the  decease  of  either  of  my 
sons  during  the  Ufe  of  said  Mary  E.  Yates,  to  pay  the  share  of  dividends 
to  which  my  said  sons  would  have  been  entitled,  to  the  lineal  descendants 
of  such  deceased  son  in  equal  shares.  On  the  decease  of  said  Mary  B. 
Yates,  then  I  direct  my  executors  to  divide  said  stock  equally  between 
my  said  sons  the  lineal  descendants  of  any  deceased  son  to  be  entitled 
to  the  portion  to  which  their  parent  would  have  been  Entitled  if  living," 
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grandchildren  of  a  deceased  son  take  per  stirpes  and  not  per  capita,  where 
a  daughter  of  said  son  is  living. 

While  the  event  has  not  occurred  which  requires  a  construction  of  the 
latter  portion  of  the  clause,  still  that  portion  should  be  taken  into  con- 
sideration in  determining  the  intention  of  the  testator  conoeming  the 
disposition  of  the  income  prior  to  the  termination  of  the  trust  estate. 

Smith,  J.,  dissents,  with  opinion. 

Appeal  by  the  defendant,  Harriet  C.  Ginsburg,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflFs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  20th  day  of  April,  1920,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term. 

Harry  L.  Hormtz  [Louis  Ferkin  with  him  on  the  brief],  for 
the  appellant. 

Alfred  P.  W.  Seaman  of  counsel  [Gifford,  Hatha  &  Beard^ 
attorneys],  for  the  plaintiffs,  in  behalf  of  appellant. 

J.  Teller  Schoolcraft,  for  the  respondents. 

Page,  J.: 

Harriet  E.  Whitehead  died  on  September  9,  1911,  a  resident 
of  the  county  of  New  York,  leaving  a  last  will  and  testament 
dated  August  20,  1904,  which  was  duly  admitted  to  probate 
on  November  16,  1911.  This  is  an  action  by  Van  Loan 
Whitehead,  individually,  and  by  the  executors  of  said  will 
and  trustees  of  the  trusts  therein  created,  for  a  construction 
of  the  5th  clause  of  the  will  which,  so  far  as  material  to  this 
appeal,  reads  as  follows: 

"Fifth.  I  give  and  bequeath  all  the  stock  owned  by  me 
in  the  corporation  known  as  Whitehead  Brothers  Company, 
to  my  executors  hereinafter  named,  in  trust,  however, 
to  receive  and  collect  the  dividends  from  time  to  time  declared 
thereon,  and  to  pay  from  such  dividends  the  smn  of  Twenty- 
five  Dollars  ($25.00)  monthly  to  my  sister-in-law,  Mrs. 
Mary  E.  Yates  of  Old  Bridge,  New  Jersey,  during  the 
term  of  her  natural  Ufe,  and  to  divide  the  balance  of  said 
dividends  equally  between  my  said  sons;  and  in  case  of  the 
decease  of  either  of  my  sons  during  the  life  of  said  Mary  £• 
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Yates,  to  pay  the  share  of  dividends  to  which  my  said  sons 
would  have  been  entitled,  to  the  lineal  descendants  of  such 
deceased  son  in  equal  shares. 

"  On  the  decease  of  said  Mary  E.  Yates,  then  I  direct  my 
executors  to  divide  said  stock  equally  between  my  said  sons 
the  lineal  descendants  of  any  deceased  son  to  be  entitled  to 
the  portion  to  which  their  parent  would  have  been  entitled 
if  living.^'         ••     -  "^N*^   '         m*fs$'^  ^'li  *^  *•  I- .^».^^- «*ij. 

The  testatrix  left  her  surviving  two  sons,  Van  Loan  White- 
head, one  of  the  plaintiflFs  herein,  and  Lydell  Whitehead,  who 
died  on  February  4,  1915,  leaving  him  surviving  a  daughter, 
Harriet  C.  Whitehead  (now  Harriet  C.  Ginsburg,  the  defendant, 
appellant,  herein),  and  a  son  Wilham  Whitehead,  2d.  At  the 
time  of  the  death  of  Lydell  Whitehead  his  son  had  hving  a 
daughter,  Catherine  Whitehead,  born  September,  1907.  There- 
after, on  August  23, 1917,  there  was  born  to  William  Whitehead, 
2d,  a  son,  Wilham  Whitehead. 

At  the  time  of  her  death  the  testatrix  owned  252  shares 
of  the  preferred  and  252  shares  of  the  common  stock  of 
Whitehead  Brothers  Company,  a  New  Jersey  corporation, 
which  is  the  stock  referred  to  in  the  5th  clause  of  the  will. 

During  the  Ufetime  of  Lydell  Whitehead  dividends  received 
on  said  stock,  after  the  payment  of  twenty-five  dollars  per 
month  to  Mary  E.  Yates,  were  divided  equally  between  Van 
Loan  Whitehead  and  Lydell  Whitehead.  After  the  death  of 
Lydell  Whitehead  one-half  was  paid  to  Van  Loan  Whitehead 
and  one-quarter  each  to  Harriet  C.  Ginsburg  and  William 
Whitehead,  2d.  No  part  of  the  dividends  was  paid  to  the 
children  of  Wilham  Whitehead,  2d,  the  trustees  treating  the 
provision  of  the  will  as  requiring  a  distribution  per  stirpes 
to  the  Uneal  descendants  of  Lydell  and  not  per  capita  among 
them.  Mary  E.  Yates,  upon  whose  life  the  trust  is  limited, 
is  still  living. 

The  court  at  Special  Term  has  construed  the  5th  clause 
of  the  will  as  requiring  a  distribution  of  that  portion  of  the 
income  which  was  to  be  paid  to  Lydell  Whitehead  among 
his  Uneal  descendants  per  capita  as  follows: 

From  February  4,  1915,  the  date  of  the  death  of  Lydell, 
to  August  23,  1917,  into  three  equal  shares  to^Harriet  C. 
Ginsburg,  Wilham  Whitehead,  2d,  and  Catherine  Whitehead; 
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from  August  23,  1917,  the  date  of  the  birth  of  William  White- 
head, to  May  22,  1918,  into  four  equal  shares,  among  Harriet 
C.  Ginsburg,  William  Whitehead,  2d,  Catherine  Whitehead 
and  William  Whitehead;  from  May  22,  1918,  the  date  of  the 
death  of  William  Whitehead,  2d,  to  the  present  time,  into 
three  equal  shares  between  said  Harriet  C.  Ginsburg,  Catherine 
Whitehead  and  William  Whitehead. 

The  learned  justice  at  Special  Term  arrived  at  the  con- 
elusion  from  a  consideration  only  of  that  portion  of  the  5th 
clause  of  the  will  that  related  to  .the  distribution  of  income 
giving  no  consideration  to  that  portion  which  provided  for 
the  distribution  of  the  principal  on  the  termination  of  the 
trust.  Although,  as  he  correctly  states,  the  event  has  not 
occurred  which  requires  a  construction  of  the  latter  portion 
of  the  clause,  yet  where  the  question  is  the  intention  of  the 
testator  the  whole  will  is  to  be  read  and  any  portion  that  throws 
Ught  upon  the  meaning  of  the  provisions  directly  involved 
should  be  taken  into  consideration.  As  to  the  1st  clause  of 
the  will,  ''  standing  alone  the  law  would  give  it  a  certain 
meaning,  but  it  would  do  so  only  in  obedience  to  a  supposed 
intent.  If  by  the  light  reflected  from  other  provisions  a  differ- 
ent intent  is  discoverable,  the  reason  of  the  rule  fails  and  a 
different  result  is  reached."  (Hoppock  v.  Tucker,  59  N.  Y. 
202,  209.)  That  the  principal  of  the  estate  is  to  be  divided 
"  equally  between  my  said  sons  the  lineal  descendants  of  any 
deceased  son  to  be  entitled  to  the  portion  to  which  their 
parent  would  have  been  entitled  if  living,''  clearly  shows  that 
as  to  principal  the  distribution  was  to  be  per  stirpes  and  not 
per  capita.  If  the  trust  should  terminate  immediately,  there- 
fore, Van  Loan  Whitehead  would  receive  one-half  of  the 
principal,  Harriet  C.  Ginsburg  one-quarter,  and  Catherine 
Whitehead  and  William  Whitehead  each  one-eighth. 

It  would  require  explicit  language  to  show  that  the  testatrix 
intended  the  income  during  the  administration  of  the  trust 
to  be  divided  among  the  lineal  descendants  of  the  deceased 
son  per  capita  and  the  principal  per  stirpes.  Equality  of 
distribution  was  the  dominant  thing  in  the  testatrix's  mind. 
Her  sons  were  to  share  equally  in  the  income.  The  lineal 
descendants  of  the  deceased  sons  were  to  take  in  equal  shares, 
and  what  she  intended  these  words  to  mean  is  shown  by  the 
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concluding  words  of  the  clause,  the  lineal  descendants  "  to  be 
entitled  to  the  portion  to  which  their  parent  would  have  been 
entitled  if  living." 

The  use  of  the  words  "  in  equal  portions,"  when  applied  to  the 
issue  of  a  deceased  beneficiary,  has  been  held  sufiicient  to  show 
an  intent  that  the  issue  should  take  per  stirpes  and  not  per 
capita.  {Matter  of  Union  Trust  Co.,  170  App.  Div.  176,  178; 
affd.,  219  N.  Y.  537.)  [While  the  Court  of  Appeals  has  been 
very  tenacious  of  the  rule  declared  in  Soper  v.  Brown  (136 
N.  Y.  244,  250),  that ''  under  a  gift  to  '  issue  '  where  the  word 
is  used  without  any  terms  in  the  context  to  qualify  its  meaning, 
the  children  of  the  ancestor  and  the  issue  of  such  children, 
although  the  parent  is  living,  as  well  as  the  issue  of  deceased 
children,  take  in  equal  shares  per  capita  and  not  per  stirpes, 
as  primary  objects  of  the  disposition,"  the  courts  have  been 
astute  to  discover  some  faint  glimpse  of  a  contrary  intention  in 
order  to  escape  applying  the  rule.  (See  cases  cited  in  Petry  v. 
Petryy  186  App.  Div.  738,  and  in  addition  Matter  of  Durant, 
231  N.  Y.  41.)  In  passing  we  might  observe  that  although  the 
Court  of  Appeals  was  not  impressed  by  the  unanimous  request 
of  this  court  that  they  should  reverse  the  rule  declared  in  Soper 
v.  Brown  {supra)  and  adopt  instead  the  Massachusetts  rule 
{Dexter  v.  Inches^  147  Mass.  324;  Jackson  v.  Jackson,  153  id, 
374;  Coates  v.  Burton,  191  id.  180;  SUshee  v.  Silshee,  211  id. 
105),  and  refused  to  consider  the  request  {Petry  v.  Langan, 
227  N.  Y.  621),  the  Legislature  has  adopted  the  latter  rule, 
by  adding  to  the  Decedent  Estate  Law  section  47a  which 
provides:  "  If  a  person  dying  after  this  section  takes  effect 
shall  devise  or  bequeath  any  present  or  future  interest  in  real 
or  personal  property  to  the  '  issue '  of  himself  or  another,  such 
issue  shall,  if  in  equal  degree  of  consanguinity  to  their  common 
ancestor,  take  per  capita,  but  if  in  unequal  degree,  per  stirpes, 
unless  a  contrary  intent  is  expressed  in  the  will."  (Laws  of 
1921,  chap.  379,  m  effect  April  30,  1921.)  Hereafter  courts 
will  be  relieved  of  the  necessity  of  searching  for  "  faint 
glimpses  "  and  "  slight  traces  "  in  order  to  give  effect  to  what 
they  believe  to  be  the  intention  of  the  testator^ 

In  the  case  tmder  consideration  the  words  '^  lineal  descend- 
ants "  are  synonymous  with  "  issue."  {Schmidt  v.  Jewett, 
N.  Y.  486.)    Reading  the  5th  clause  of  the  will  as  a  whole 
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it  is  my  opinion  that  it  suflSciently  shows  that  thi^  testatrix 
intended  that  the  income  should  be  distributed  to  the 
descendants  of  her  deceased  son  per  stirpes  and  not  per  capita. 
The  findings  as  conclusions  of  law  will  be  reversed,  and  the 
judgment  modified  in  accordance  with  this  opinion,  and  as 
modified  affirmed,  with  costs  to  all  parties  appearing  and 
filing  briefs  in  this  case,  payable  out  of  the  fund  in  the  same 
manner  as  the  costs  are  directed  to  be  paid  by  the  judgment. 
Submit  order  containing  new  conclusions  of  law. 

Clarke,    P.   J.,    Laughlin   and   Merrell,   JJ.,   concur; 
Smith,  J.,  dissents. 

Smith,  J.  (dissenting): 

Recognizing  the  rule  that  the  presumption  in  thi^  State 
favors  a  per  capita  distribution,  and  that  the  presumption 
yields  to  a  very  faint  glimpse  of  a  different  intention  {MaMer 
of  Farmers'  Loan  &  Trust  Company,  213  N.  Y.  173,  174),  I 
am  unable  to  find  from  the  record  any  glimpse  of  a  different 
intention.  The  distribution  of  the  surplus  dividend  is  directed 
to  be  given  ''  to  the  lin^l  descendants  of  such  deceased  son 
in  equal  shares.''  Immediately  thereafter,  in  the  next  para- 
graph, the  will  provides  for  a  distribution  of  the  corpus  of  the 
trust  fund  after  the  death  of  Mary  E.  Yates.  This  distribution 
is  directed  "  equally  between  my  said  sons  the  lineal  descendants 
of  any  deceased  son  to  be  entitled  to  the  portion  to  which 
their  parent  would  have  been  entitled  if  living."  There 
appears  to  be  no  reason  why  the  direction  for  the  per  stirpital 
division  which  governs  the  distribution  of  the  corpus  of  the 
fund  should  not  have  been  included  in  the  provision  for  the 
distribution  of  the  surplus  income,  if  the  testator  had  so 
desired.  In  fact,  the  contrary  intention  would  seem  to  be 
indicated  by  the  omission.  We  have  no  knowledge  of  the 
reason  why  a  different  direction  has  been  given  for  the  dis- 
tribution of  the  surplus  income  and  of  the  principal.  Nor 
with  that  reason  are  we  concerned,  unless  there  be  something 
in  the  will  to  indicate  an  intention  for  the  distribution  of  the 
surplus  income  among  the  lineal  descendants  of  the  deceased 
son  otherwise  than  an  equal  distribution  thereof  as  directed. 
While  the  courts  of  this  State  recognize  the  rule  of  per  capita 
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distribution  where  the  contrary  intent  is  not  in  some  way 
indicated,  effect  must  be  given  to  that  rule,  and  the  rule  should 
not  be  disregarded  in  this  case  unless  we  can  find  some  intent 
to  apply  a  different  rule  to  the  distribution  of  this  surplus 
income  from  that  which  is,  as  I  view  it,  both  presumed  and 
directed  by  the  will. 
I  vote  for  affirmance. 

Judgment  modified  as  directed  in  opinion  and  as  so  modified 
affirmed,  with  costs  to  all  parties  appearing  and  filing  briefs 
payable  out  of  the  fund.    Settle  order  on  notice. 


EowAitD  J.  Baird,  Respondent,  i;.  Grace  Church  of 
MiLLBRooK,  Sued  Herein  under  the  Fictitious  Name  of 
"  The  Rector,  Churchwardens  and  Vestrymen  of 
Grace  Church,  Millbrook,  in  tHE  Town  of  Washing- 
ton, County  of  Dutchess  and  State  of  New  York, 
A  Religious  Corporation,"  Appellant. 

Second  Department,  June  17,  1921. 

Religious  corporations  —  Protestant  Episcopal  church  —  action  for 
breach  of  contract  engaging  plaintiff  as  rector  —  complaint  states 
facts  sufficient  to  constitute  cause  of  action  —  motion  by  defend- 
ant for  Judgment  on  pleadings  —  denials  and  new  matter  in  answer 
not  available  where  reply  admitting  new  matter  not  interposed. 

Complaint  in  an  action  against  a  Protestant  Episcopal  church  for  breach 
of  contract  by  which  the  plaintiff  was  engaged  to  act  as  rector  examined, 
and  held,  that  a  motion  by  the  defendant  for  judgment  on  the  pleadings 
upon  the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  should  be  denied,  though  the  complaint 
contains  many  averments  which  are  not  facts,  making  it  subject  to 
criticism  under  sections  545  and  546  of  the  Code  of  Civil  Procedure. 

On  a  motion  by  a  defendant  for  judgment  on  the  pleadings  consisting  of 
the  complaint  and  an  answer  containing  denials  and  separate  defenses, 
the  denials  do  not  aid  the  defendant,  and  the  allegations  of  new  matter  in 
the  separate  defenses  cannot  be  considered  where  no  reply  is  interposed 
admitting  them,  since  under  section  522  of  the  Code  of  Civil  Procedure, 
they  are  deemed  controverted  by  the  plaintiff  by  traverse  or  avoidance 
as  the  case  requires. 
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Appeal  by  the  defendant,  Grace  Church  of  Millbrook,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  5th  day  of  April,  1921,  denying  defendant's 
motion  for  judgment  on  the  pleadings  dismissmg  the  complaint. 

George  Zabriskie,  for  the  appellant. 

Harold  K.  HineSy  for  the  respondent. 

Kelly,  J.: 

The  defendant  moved  for  judgment  upon  the  pleadings 
upon  the  claim  that  the  complaint  did  not  state  a  cause  of 
action.  The  denials  contained  in  the  answer  do  not  help 
the  defendant,  and  there  is  no  reply  to  the  new  matter  in  the 
separate  defenses  pleaded,  which  must,  therefore,  be  deemed 
controverted  by  the  plaintiff  by  traverse  or  avoidance  as  the 
case  requires.  (Code  Civ.  Proc.  §  522.)  While  the  complaint 
contains  many  averments  which  are  not  facts,  making  it 
subject  to  criticism,  this  is  not  such  a  motion  under  sections 
545  and  546  of  the  Code  of  Civil  Procedure. 

We,  however,  find  allegations  that  plaintiff  is  a  qualified 
ordained  minister  in  the  Protestant  Episcopal  church;  that 
on  May  7,  1918,  at  a  meeting  of  the  vestry,  a  resolution  was 
adopted  by  a  majority  vote,  calling  the  plaintiff  to  be  the 
rector  of  Grace  Church;  that  plaintifif  was  notified  by  the 
clerk  in  writing  of  such  action  of  the  vestry,  which  it  is  allied 
represented  the  people  of  the  parish;  that  the  plaintiff 
accepted  the  call  in  writing  to  the  clerk;  that  the  defendant 
agreed  to  pay  plaintiff  a  salary  of  $1,800  per  year  with  the  use 
of  the  rectory;  that  the  pastoral  relation  arising  from  an 
election  of  a  minister  as  rector  is  for  life,  unless  otherwise 
specified;  and  that  plaintiff's  election  and  engagement  as 
rector  has  never  been  dissolved  in  the  manner  provided  by 
fhe  canons  of  the  church;  that  at  the  time  of  his  election 
and  of  the  agreement  pleaded,  the  plaintiff  had  a  canonical 
residence  in  the  diocese  of  Central  New  York;  that  in 
accordance  with  the  laws  of  the  church  he  had  obtained  a 
certificate  of  transfer  from  the  bishop  of  that  diocese  which 
App.  Div.— Vol.  CXCVII.     18 
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he  duly  presented  to  the  bishop  of  New  York,  who  agreed  to 
accept  the  transfer  and  acknowledge  the  plaintiff  as  rector 
of  Grace  Church  when  he  received  the  notice  of  plaintiff's 
election  from  the  church  wardens,  which,  it  is  stated,  they 
were  required  to  transmit  to  the  bishop  by  the  canons;  that 
due  demand  has  been  made  on  the  defendants  but  that  they 
have  neglected  and  refused  to  send  the  required  notice;  that 
by  reason  of  this  refusal  the  bishop  is  prevented  from  recog- 
nizing plaintiff  as  rector  and  that  plaintiff  is  thus  imable  to 
enter  upon  performance  of  his  duties,  to  his  loss  and  damage. 
He  allies  that  he  has  been  at  all  times  ready,  able  and  willing 
to  perform  his  obligations  imder  the  contract  which  he  allies 
was  made  by  defendants  and  accepted  by  him. 

Section  42  of  the  Religious  Corporations  Law  provides: 
"  The  vestry  may,  subject  to  the  canons  of  the  Protestant 
Episcopal  Church  in  the  United  States,  and  of  the  diocese  in 
which  the  parish  or  church  is  situated,  by  a  majority  vote, 
elect  a  rector  to  fill  a  vacancy  occurring  in  the  rectorship  of 
the  parish,  and  may  fix  the  salary  or  compensation  of  the 
rector."  The  canons  and  customs  of  a  religious  denomination 
must  be  proved  as  matters  of  fact  {Youngs  v.  Ransom^  31 
Barb.  49),  and  no  doubt  will  be  material  upon  the  trial.  In 
the  absence  of  a  reply,  such  excerpts  from  the  canons  set  out 
in  the  answer  are  not  admitted  as  already  pointed  out.  We 
express  no  opinion  upon  the  merits  of  the  action.  We  think 
the  learned  justice  at  Special  Term  rightly  denied  defendant's 
motion  for  judgment. 

The  order  is,  therefore,  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Blackmar,  p.  J.,  Rich,  Jaycox  and  Manning,  JJ.,  concur. 

Order  aflGumedi  with  ten  dollars  costs  and  disbursements. 
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LuDovic  PiGNATELLi,  Respondent,  v.  The  Press  Publishing 
Company,  Appellant. 

Seeond  Department,  June  17,  1921. 

Libel  —  pleading  —  improper  to  reaUege  in  separate  cause  of  action 
cause  previously  aUeged  —  repetition  of  libel  may  be  evidence 
of  malice  —  aUegations  stricken  out  as  redundant  —  proof  of 
actual  malice  in  each  publication. 

In  an  action  for  libel  in  which  the  complaint  sets  forth  three  causes  of 
action  for  three  separate  publications,  it  is  improper  to  reallege  in  the 
second  and  third  causes  of  action  the  causes  of  action  previously  alleged, 
and  such  allegations  will  be  stricken  out  as  redundant. 

The  repetition  of  a  libel  may  be  evidence  of  malice,  but  it  is  to  be  con- 
sidered, if  at  all,  in  conneotion  with  the  particular  libel  charged  and 
repeated. 

While  the  plaintiff  may  offer  proof  of  actual  malice  in  each  publication 
under  the  allegations  in  his  complaint,  he  cannot  reallege  and  retry  his 
separate  causes  of  action  in  the  manner  proposed,  for  the  practical  result 
would  be  a  double  recovery. 

Appeal  by  the  defendant.  The  Press  Publishing  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
Special  Term  and  entered  in  the  oflSce  of  the  clerk  of  the 
county  of  Kings  on  the  26th  day  of  March,  1921,  denying 
defendant's  motion  to  strike  from  the  complaint  certain 
all^ations  as  redundant. 

Charles  B.  Brophy,  for  the  appellant. 

John  Patterson  [Herbert  C  Brinckerhoff  with  him  on  the 
brief],  for  the  respondent. 

Kelly,  J.: 

The  action  is  to  recover  damages  for  alleged  libel,  and  the 
complaint  contains  three  separate  causes  of  action  for  three 
separate  publications.  Having  pleaded  in  the  first  cause  of 
action  an  alleged  libel  on  January  30,  1921,  the  plaintiflF  in 
his  second  cause  of  action  alleges  a  different  libel  on  January  31, 
1921,  and  in  his  third  cause  of  action  a  still  different  libel 
in  a  later  edition  of  defendant's  newspaper  on  January  thirty- 
first.  Each  separate  libel  is  charged  to  have  damaged  the 
plaintiff.    But  in  pleading  his   second  cause  of  action  the 
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plaintiflF  repeats  and  incorporates  therein  the  hbel  set  out  in 
the  first  cause  of  action  and  alleges  that  defendant  "  notwith- 
standing the  injury  done  to  the  plaintiff  by  the  false  and 
malicious  puWication  set  forth  in  the  first  cause  of  action/' 
published  a  libelous  article  on  January  thirty-first.  And  so 
in  the  third  cauise  of  action,  the  plaintiff  repeats  and  incor- 
porates therein  the  two  separate  Ubels  already  pleaded  in 
the  first  and  second  causes  of  action,  with  a  similar  statement 
that  notwithstanding  the  injury  done  to  him  by  the  previous 
wrongdoing,  defendant  published  a  third  separate  and  distinct 
Hbel  in  a  later  edition  of  its  ne\^:spaper  on  January  31,  1921. 

The  appellant  complains  that  under  this  method  of  pleading 
it  is  exp(^ed  to  the  danger  of  a  double  recovery  for  the  same 
wrong.  The  plaintiff  insists  that  the  matter  objected  to  is 
inserted  in  the  second  and  third  causes  of  action  to  show  the 
animus  of  the  defendant  and  to  enable  the  plaintiff  to  show 
actual  malice  and  thus  enhance  his  damages. 

I  think  the  defendant's  objection  to  this  form  of  pleading 
should  be  sustained.  The  repetition  of  a  hbel  may  be  evidence 
of  mahce,  but  it  is  to  be  considered,  if  at  all,  in  connection 
with  the  particular  hbel  charged,  and  repeated.  The  plaintiff 
cannot  in  his  second  and  third  independent  causes  of  action 
introduce  the  previous  wrong  which  is  the  subject  of  another 
action.  As  part  of  each  caase  of  action  the  plaintiff  alleges 
that  the  pubUcation  was  false  and  untrue  and  maUcious. 
Each  separate  libel  constitutes  a  separate  cause  of  action. 
Mr.  Justice  Miller,  writing  for  this  court  in  the  First  Depart- 
ment, said  in  Collier  v.  Postum  Cereal  Co.,  Ltd.  (150  App.  Div. 
169,  177) :  ''  I  think  the  fair  rule,  and  the  one  to  be  adduced 
from  the  cases,  is  that  evidence  of  pubhcations  which  might 
be  the  subject  of  other  actions  should  not  be  received  for  the 
sole  purpose  of  enhancing  damages.  In  cases  in  which  the 
law  impUes  mahce  the  plaintiff  does  not  need  to  prove  actual 
malice  as  he  will  recover  his  compensatory  damages  without 
such  proof,  and,  if  he  be  allowed  to  give  evidence  of  a  publica- 
tion which  might  be  the  subject  of  another  suit,  for  the  sole 
purpose  of  recovering  punitive  damages,  the  practical  result 
will  be  a  double  recovery.  However,  if  it  be  necessary  to 
prove  actual  mahce,  e,  g.,  to  rebut  a  claim  of  privilege,  any 
evidence  legitimately  bearing  on  that  question  ought  to  be 
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received  even  though  it  might  be  the  subject  of  another 
action/'  While  the  plaintiff  may  offer  proof  of  actual  malice 
in  each  pubUcation  under  the  allegations  in  his  complaint, 
he  cannot  reallege  and  retry  his  separate  causes  of  action 
in  the  manner  proposed.  {Fleischmann  v.  Bennett,  87  N.  Y. 
231 ;  Burkan  v.  Musical  Courier  Co.,  141  App.  Div.  202.) 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  *and  defendant's  motion  granted,  with  ten 
dollars  costs. 

Blackmar,  p.  J.,  Mills,  Rich  and  Manning,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  defendant's  motion  granted,  with  ten  dollars  costs. 


Louis  Gonzales,  Respondent,  v.  The  Kentucky  Derby 
Company,  Defendant,  Impleaded  with  Isidor  Reichen- 
THALER,  Appellant. 

Second  Department,  June  24,  1921. 

Contracts  —  contract  not  to  sell  or  lease  game  or  device  to  another 
—  purchase  by  defendant  of  game  operated  by  same  mechanism 
with  knowledge  of  lease  to  plaintiff  —  findings  that  games  were 
same  —  acts  of  defendant  done  maliciously  —  defendant  liable 
for  inducing  lessor  to  break  contract  with  plaintiff  —  damages 
and  not  profits  recoverable  —  injunction  too  broad. 

In  an  action  to  restrain  the  defendant  from  operating  a  game  or  device 
and  to  compel  an  accounting  for  the  profits  that  he  made  by  conducting 
the  game  it  appeared  thsCt  the  plaintiff  leased  from  a  third  person  a  game 
or  device  known  as  the  "  Kentucky  Derby  *'  which  was  operated  by 
machinery;  that  the  contract  between  the  plaintiff  and  the  lessor  pro- 
vided that  the  lessor  would  not  sell  or  lease  the  same  game  to  any  other 
person  to  be  operated  on  the  Bowery  at  Coney  Island,  N.  Y.;  that 
thereafter  the  defendant  with  full  knowledge  of  the  contract  between 
the  plaintiff  and  the  lessor  of  the  game,  purchased  a  device  called  '*  Over 
the  Top  "  which  was  operated  by  the  same  mechanism  as  the  game  leased 
by  the  plaintiff;  that  the  only  difference  between  the  two  games  was  that 
the  background  of  the  one  leased  by  the  plaintiff  represented  a  race 
course  over  which  miniature  horses  were  driven  by  machinery  while  the 
game  purchased  by  the  defendant  showed  a  battle  field  and  instead  of 
horses  there  were  soldiers. 
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Held,  that  a  judgment  in  favor  of  the  plaintiff  can  be  supported  only  by  a 
finding  of  fact  that  the  game  sold  to  the  defendant  is  the  **  Kentucky 
Derby  "  game  or  device  leased  by  the  plaintiff. 

Although  no  finding  was  made  to  that  effect  the  fact  did  appear  in  a  finding 
by  the  court,  and  the  Appellate  Division  will  add  a  finding  of  fact  that 
the  two  games  are  the  same. 

The  change  in  the  background  of  the  games  and  the  substitution  of  figures 
of  soldiers  for  the  figures  of  horses  does  not  change  the  identity  of  the 
game  or  device;  in  the  appeal  for  public  patronage  they  were  the  same 
game,  and  in  the  mechanism  the  same  device. 

The  obligation  to  abstain  from  interference  with  a  contract  between  others 
is  a  legal  obligation,  and  neither  active,  as  distinguished  from  constructive, 
fraud  nor  fraudulent  misrepresentation  is  essential  to  the  cause. 

The  act  of  the  defendant  was  properly  found  to  be  malicious,  for  the 
defendant  knew  about  the  contract  rights  of  the  plaintiff,  and  the  change 
from  horses  to  soldiers  was  done  with  the  intent  of  evading  the  provisions 
of  the  contract  between  the  plaintiff  and  his  lessor. 
>  The  action  is  one  in  tort  and  it  was  rightly  referred  to  a  referee  to  compute 
damages  instead  of  profits. 

Equity  has  jurisdiction  to  proceed  by  injunction  to  prevent  the  continuing 
breach  of  the  contract  in  the  future  and,  incidentally,  to  award  damages 
for  the  past,  but  the  judgment  should  enjoin  the  defendant  in  the  use 
of  the  particular  game  only  and  should  not  extend  to  like  or  similar 
games,  nor  to  the  use  thereof  other  than  in  the  place  specified  in  plaintiff's 


Putnam,  J.,  dissents,  with  opinion. 

Appeal  by  the  defendant,  Isidor  Reichenthaler,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  10th  day  of  January,  1921,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  Kings  Special  Term. 

The  Kentucky  Derby  Company,  Inc.,  manufactured  a  game 
or  device  known  as  the  ''  Kentucky  Derby.'*  It  consisted 
of  a  mechanism  by  which  miniature  horses  were  driven  along 
a  miniature  race  course  by  the  operation  of  machinery  con- 
trolled by  the  patrons  of  the  game.  The  background  or 
scenery  of  the  game,  called  the  ''  flash,''  represented  a  race 
course.  On  or  about  the  18th  day  of  April,  1918,  the  Kentucky 
Derby  Company  leased  one  of  the  games  to  the  plaintiff  for 
a  term  of  fifteen  years  by  a  written  contract  containing  the 
following  clause,  viz.:  "  III.  The  said  Company  agrees  that 
it  will  not  itself  operate,  or  sell  or  lease  to  any  other  person, 
firm  or  corporation  any  other  Kentucky  Derby  game  or  device, 
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to  be  operated  on  the  thoroughfare  known  as  the  Bowery, 
Coney  Island,  N.  Y.,  during  the  season  of  1918,  or  as  long 
thereafter  as  the  said  Gonzales  wishes  to  have  the  exclusive 
right  to  operate  the  same  game  or  device  on  said  thoroughfare, 
as  hereinafter  provided."  In  April,  1919,  while  the  plaintiff 
had  the  so-called  "  exclusive  right,"  the  Kentucky  Derby 
Company  sold  to  defendant  Reichenthaler  an  amusement 
device  called  "  Over  the  Top,"  and  Reichenthaler  installed 
it  on  the  Bowery,  Coney  Island,  near  the  "  Kentucky  Derby  " 
game  operated  by  plaintiff.  The  game  "  Over  the  Top " 
was  operated  in  the  same  way  and  by  the  same  machinery 
as  the  "  Kentucky  Derby  "  game,  but  differed  from  it  in  that 
the  "  flash  "  or  background  of  "  Over  the  Top  "  showed  a 
battlefield  instead  of  a  race  course,  and  that  instead  of  horses 
there  were  soldiers.  Reichenthaler  was  fully  informed  of  the 
terms  of  the  contract  between  the  Kentucky  Derby  Company, 
Inc.,  and  plaintiff,  and  obtained  the  game  "  Over  the  Top  " 
and  installed  it  near  the  plaintiff  for  the  purpose  of  securing 
patronage  which  would  otherwise  have  fallen  to  plaintiff. 

The  plaintiff,  claiming  that  the  game  "  Over  the  Top " 
was  the  "  Kentucky  Derby "  game,  brought  this  action 
against  Reichenthaler  and  the  Kentucky  Derby  Company, 
praying  that  Reichenthaler  be  restrained  from  operating  \the 
game  "  Over  the  Top  "  and  that  he  be  directed  to  account 
to  the  plaintiff  for  the  profits  that  he  made  by  conducting  the 
game.  The  action  was  discontinued  against  the  Kentucky 
Derby  Company,  Inc.,  and  upon  trial  judgment  was  granted 
to  plaintiff  enjoining  Reichenthaler  from  the  use  of  the  game 
"  Over  the  Top  "  and  referring  the  case  to  a  referee  to  compute 
the  damages  sustained  by  the  plaintiff.  From  that  judgment 
Reichenthaler  appeals. 

Jerome  A.  Strauss  [Samuel  Ahrahmns  with  him  on  the  brief], 
for  the  appellant. 

Charles  E.  McMahan  [George  B.  Hayes  with  him  on  the 
brief],  for  the  respondent.    . 

Blackmar,  p.  J.: 

The  primary  controverted  question  of  fact  is  whether  the 
game  "  Over  the  Top  "  is  the  same  as  the  "  Kentucky  Derby  " 
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game.  There  are  several  findings  that  the  games  are  alike 
or  "  similar "  or  "  corresponding;  *'  but  such  findings  are 
irrelevant.  The  judgment  can  be  supported  only  by  a  finding 
of  fact  that  the  game  called  '^  Over  the  Top/'  sold  to  defendant 
Reichenthaler,  is  the  "  Kentucky  Derby "  game  or  device. 
However,  we  think  that  the  required  fact  appears  in  finding 
21,  and  to  this  we  add  a  finding  of  fact  that  the  game  "  Over 
the  Top  "  is  the  "  Kentucky  Derby  "  game  or  device.  The 
change  in  the  "  flash "  and  the  substitution  of  figures  of 
soldiers  for  figures  of  horses  do  not  change  the  identity  of  the 
game  or  device.  In  the  appeal  for  public  patronage  they  are 
the  same  game,  and  in  mechanism  the  same  device. 

The  serious  question  of  law  is  upon  the  liability  of  defendant 
Reichenthaler  to  damages  for  inducing  the  Kentucky  Derby 
Company,  Inc.,  to  break  its  contract  with  plaintiff.  The 
question  seems  to  be  answered  in  the  negative  in  New  York 
Phonograph  Co.  v.  Davega  (127  App.  Div.  222).  To  the 
same  effect  seem  to  be  Ashley  v.  Diaxm  (48  N.  Y.  430),  Daly  v. 
ComweU  (34  App.  Div.  27)  and  Laskey  Feature  Play  Co.y  Inc., 
V.  Fox  V.  Co.  (93  Misc.  Rep.  364).  These  cases  hold  that  a 
third  party  who  induces  one  to  break  a  contract  is  not  liable 
to  the  other  party  unless  it  is  done  by  fraud  or  fraudulent 
representations. 

Later  cases,  however,  have  apparently  modified  this  doctrine, 
so  that,  as  the  law  is  in  its  present  condition  of  development, 
the  moral  obligation  to  abstain  from  interference  with  a 
contract  between  others,  referred  to  by  Judge  Eabl  in  Ashley  v. 
Dixon  (supra)  is  now  a  legal  obligation,  and  neither  active, 
as  distinguished  from  constructive,  fraud  nor  fraudulent 
misrepresentation,  is  any  longer  essential  to  the  cause  of 
action. 

In  Standard  Fashion  Co.  v.  SiegeUCooper  Co.  (30  App.  Div. 
564)  the  point  is  slightly  touched  upon  with  the  assertion 
of  the  liability  of  a  third  party  for  inducing  the  breach  of  a 
contract,  but  not  in  a  reasoned  opinion.  The  case  arose  on 
demurrer  and  was  affirmed  in  157  New  York,  60.  Murphy  v. 
Christian  Press  Assn.  Pub.  Co.  (38  App.  Div.  426),  sometimes 
cited  on  this  point,  involves  a  trespass  on  property  (i.  e.,  a 
copyright),  and,  therefore,  I  do  not  consider  it  an  authority. 
However,  a  direct  authority  seems  to  be  found  in  New  York 
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Bank  Note  Co.  v.  Hamilton  B.  N.  Co.  (83  Hun,  593).  The  case 
was  subsequently  considered  in  180  New  York,  280,  and  the 
opinion,  written  by  Cullen,  Ch.  J.,  approves  the  proposition 
that  the  defendant  was  liable  for  inducing  the  breach  of 
contract,  and  that  without  evidence  of  fraud  or  false  represen- 
tations. Posner  Co.  v.  Jackson  (223  N.  Y.  325)  was  the  case 
of  a  third  party  inducing  an  employee  to  break  his  contract 
with  an  employer,  and  the  rule  of  law  is  stated  as  follows: 
''  If  a  person  loiowingly  and  intentionally  interfere  with  the 
express  contract  rights  of  an  employer  with  his  employee  and 
the  piupose  and  intent  of  such  interference  is  to  injure  such 
employer  and  it  does  result  in  his  injmy,  an  action  will  be 
sustained  to  recover  damages  therefor."  The  case  upheld 
the  sufficiency  of  a  complaint  which  alleged  that  the  defendants 
and  others  to  plaintiff  unknown  "  conspired  to  and  did  wrong- 
fully entice  said  Sarah  C.  Posner  from  the  employ  of  the 
plaintiff  and  persuaded  and  induced  her  to  wrongfully  break 
her  contract  "  with  the  plaintiff. 

In  Lanib  v.  Cheney  &  Son  (227  N.  Y.  418),  which  went  up 
on  demurrer  to  the  sufficiency  of  the  complaint  allying  that 
the  defendant  "  maliciously  "  induced  an  employee  to  break 
his  contract  with  plaintiff,  the  court  upheld  the  complaint, 
saying:  *'  In  actions  of  this  character  the  word  should  be 
given  a  Uberal  meaning.  The  act  is  mahcious  wh^i  the  thing 
done  is  with  the  knowledge  of  plaintiffs  rights  and  with  the 
intent  to  interfere  therewith.  In  a  legal  sense  it  mecteis  a 
wrongful  act,  done  intentionally,  without  just  cause  or  excuse. 
*  *  *  It  does  not  mean  actual  malice  or  ill-will,  but  con- 
sists in  the  intentional  doing  of  a  wrongful  act  without  legal 
justification." 

The  finding  of  fact  in  the  case  before  us  is  that  the  defendant, 
"  ii^  wilful  violation  of  the  terms  and  conditions  of  the  said 
agreement,  and  wilfully  intending  to  violate  same,  and  wilfully 
and  maUciously  intending  to  interfere  with  and  injure  the 
rights  of  the  plaintiff  under  said  agreement  and  renewal  thereof, 
negotiated  with  the  Kentucky  Derby  Co.,  Inc."  Under  the 
authority  of  Lanib  v.  Cheney  &  Son  (supra),  the  act  of  the 
defendant  in  this  case  was  properly  found  to  be  malicious, 
for  the  defendant  knew  about  the  contract  rights  of  the 
plaintifif,  and  the  change  from  horses  to  soldiers  was  done  with 
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the  intent  of  evading  the  provisions  of  the  contract  between 
the  Kentucky  Derby  Company  and  the  plaintiff. 

It  will  be  noted  that  the  two  cases  last  cited  involved 
contracts  of  employment.  I  am  unable  to  imagine  any 
sufficient  reason  why  the  same  rule  does  not  apply  to  contracts 
of  a  different  nature.  Such  was  the  decision  in  liefw  York 
Bank  Note  Co.  v.  Hamilton  B.  N.  Co.  (supra),  and  such  is 
the  opinion  of  Mr.  Justice  Scott  in  the  First  Department  in 
De  Jong  v.  Behrman  Co.  (148  App.  Div.  37). 

The  action  is  in  tort  for  maUciously  inducing  the  Kentucky 
Derby  Company,  Inc.,  to  break  its  contract  with  the  plaintiff. 
The  judgment  rightly  referred  it  to  a  referee  to  compute 
damages  instead  of  profits.  Profits  could  be  recovered  only 
if  defendant  Reichenthaler  was  using  plaintiff's  property. 
Such  is  the  basis  of  awarding  profits  for  the  infringement  of 
a  patent,  over  which  subject  State  courts  have  no  jurisdiction. 
{Continental  Store  Service  Co.  v.  Clark,  100  N.  Y.  365;  Lamb  v. 
Cheney  &  Son,  supra.)  In  the  '*  Kentucky  Derby ''  game 
the  plaintiff  has  no  property  rights  used  by  the  defendant, 
which  this  court  can  consider.  The  plaintiff's  right  is  simply 
in  the  contract  with  the  Kentucky  Derby  Company  and  his 
sole  cause  of  action  is  in  tort  for  damages  for  inducing  a  breach 
of  such  contract.  As  an  action  at  law  would  not  afford  an 
adequate  remedy,  because  the  breach  is  a  continuing  one, 
equity  has  jurisdiction  to  proceed  by  injunction  to  prevent 
the  continuing  breach  in  the  future  and,  incidentally,  to  award 
damages  for  the  past. 

The  judgment  is  too  broad.  It  should  enjoin  defendant 
Reichenthaler  only  and  should  not  extend  to  like  or  similar 
games  nor  to  the  use  thereof  other  than  on  the  Bowery,  Coney 
Island. 

The  10th  finding  of  fact  must  be  disapproved,  and  in  place 
thereof  this  court  makes  a  finding  in  the  words  of  the  provision 
of  the  contract  in  question. 

The  judgment  and  findings  should  be  modified  in  accordance 
with  this  opinion,  and  the  judgment  as  modified  affirmed, 
without  costs. 

Mills,  Rich  and  Jaycox,  JJ.,  concur;  Putnam,  J.,  reads 
for  reversal. 
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Putnam,  J.  (dissenting): 

Interference  with  contract  rights  first  became  actionable 
when  the  relations  of  master  and  servant  were  involved. 
Long  before  Lamley  v.  Gye  (2  E.  &  B.  216)  New  York  coiuls 
recognized  a  remedy  for  harboring  servants  against  one 
knowing  of  their  relation.  {Scidmore  v.  Smith,  13  Johns.  322 
[1816].)  If  only  such  means  or  inducements  as  a  better  offer 
are  used,  with  no  fraud  or  misrepresentation,  one  may  induce 
another  to  break  off  an  existing  contract.  {Ashley  v.  Dixon, 
48  N.  Y.  430;  Roseneau  v.  Empire  Circuit  Co.,  131  App.  Div. 
429,  434.) 

Posner  Co.  v.  Jackson  (223  N.  Y.  325)  and  Lamb  v.  Cheney  & 
Son  (227  id.  418),  relied  on  in  the  prevaiUng  opinion,  are  based 
on  remedies  of  employers.  They  come  far  short  of  extending 
such  rights  to  sue  to  general  contracts,  such  as  sales  with 
exclusive  covenants. 

New  Ycyrk  Bank  Note  Co.  v.  Hamilton  B.  N.  Co.  (180  N.  Y. 
280)  was  a  peculiar  case.  The  fraud  in  that  suit  was  not  a 
mere  attribute  of  a  breach  of  contract.  The  fraudulent 
scheme  was  engineered  by  a  former  secretary  of  the  plaintiff, 
who  carried  confidential  information  to  the  Hamilton  Company, 
and  by  his  negotiations  the  press  was  obtained,  so  that  an 
injunction  was  there  based  on  substantial  groimds. 

Furthermore,  in  the  case  at  bar  there  was  not  the  identical 
device,  but  one  wherein  the  background  and  scenery  of  the 
two  games  are  "  entirely  dissimilar,"  as  the  court  has  found. 
If  the  law  here  is  to  follow  the  Massachusetts  decision  that 
there  is  no  difference  between  enticing  a  servant,  and  inducing 
the  breach  of  any  other  contract  {Beekman  v.  Marsters,  195 
Mass.  205),  this  judgment  can  be  affirmed;  but  I  am  not 
prepared  to  go  to  that  length. 

Interlocutory  judgment  and  findings  modified  in  accordance 
with  opinion  by  Blackmar,  P.  J.,  and  the  judgment  as  modified 
affirmed,  without  costs.  Settle,  order  on  notice  before  the 
presiding  justice. 
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Mary  L.  Schermerhorn,  Appellant,  v.  John  R.  Schermer- 
HORN,  Respondent. 

Third  Department,  May  4,  1921. 

Husband  and  wife  —  separation  —  temporary  alimony  and  counsel 
fees  —  Nevada  decree  in  divorce  action  dismissing  complaint  in 
action  by  defendant  herein  not  bar  to  separation  here  or  allowance 
of.  alimony  and  coimsel  fees. 

The  decree  of  a  Nevada  court  in  a  divorce  action  by  the  husband  on  the 
ground  of  cruelty  in  which  the  wife  appeared  and  answered  but  did  not 
interpose  a  counterclaim  for  divorce  or  separation,  dismissing  the  com- 
plaint and  answer,  is  valid  and  binding  on  the  parties  to  the  extent  of  the 
matters  decided  therein  and  ha^  the  same  force  between  the  parties  as 
though  procured  in  this  State. 

That  decree  does  not  bar  the  wife  from  bringing  an  action  in  this  State 
for  separation  nor  from  securing  temporary  alimony  and  counsel  fees, 
should  the  Special  Term  consider  her  entitled  thereto. 

Appeal  by  the  plaintiff,  Mary  L.  Schermerhorn,  from  an 
order  of  the  Supreme  Court,  made  at  the  Saratoga  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Schenectady  on  the  26  th  day  of  June,  1920,  as  resettled  by 
an  order,  made  at  the  Schenectady  Special  Term,  and  entered 
in  said  clerk's  office  on  the  15th  day  of  January,  1921,  denying 
plaintiff's  motion  for  alimony  and  counsel  fees. 

Naylan,  Robinson  &  Maynard  [Daniel  Naylon,  Jr.,  of 
coimsel],  for  the  appellant. 

Borst  &  Smith  [Homer  J.  Borst  of  counsel],  for  the  respondent. 

Van  Kirk,  J.: 

The  motion  was  denied  solely  on  the  groimd  that  *'  the 
judgment  of  the  Nevada  court  is,  as  it  now  stands,  a  bar 
to  this  motion."  The  merits  of  the  motion,  or  whether  a 
cause  of  action  was  stated  in  the  complaint,  were  not  con- 
sidered. This  action  is  for  a  separation,  brought  by  the 
wife,  who  was  the  defendant  in  the  Nevada  action,  against  the 
plaintiff  therem. 

The  action  in  Nevada  was'brought  for  a  divorce  based  on 
charges  of  cruelty;  the  defendant  appeared  and  answered  in 
that  action.  In  her  answer  she  set  forth  no  counterclaim 
for  divorce  or  separation  and  she  made  no  demand  for  such 
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relief.  She  did  ask  that  rehef  be  denied  to  the  plaintiff; 
also  that  $150  per  month  alimony  be  granted  her.  This 
demand  for  alimony  was  not  based  upon  any  affirmative  relief 
to  be  granted  to  her,  but  evidently  in  case  the  husband  was 
granted  a  decree.  The  Nevada  decree  dismissed  both  the 
complaint  and  the  answer.  That  decree  is  valid  and  binding 
upon  the  parties  and  has  the  same  force  between  the  parties 
as  if  procured  in  this  State,  but  it  does  not  decide  matters 
not  involved  in  that  action. 

The  plaintiff  here  is  not  barred  by  the  Nevada  decree 
from  bringing  an  action  for  separation  in  this  State,  nor  is 
she  barred  thereby  from  securing  alimony  in  such  an  action, 
should  the  Special  Term  consider  her  entitled  thereto.  We 
have  read  the  cases  cited  by  the  court  below  and  find  nothing 
in  conflict  mth  the  above. 

The  order  is  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  plaintiff  allowed  alimony  in  the  s\mi  of  forty-two 
dollars  a  week,  from  the  time  motion  was  made,  and  for  counsel 
fee  and  expenses  five  hundred  dollars,  with  ten  dollars  costs. 

All  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  plaintiff  allowed  alimony  in  the  sum  of  forty-two  dollars 
a  week,  from  the  time  motion  was  made,  and  for  counsel  fee 
and  expenses  five  hundred  dollars,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
George  Baldwin  and  Jennie  Baldwin,  Appellants. 

Third  Department,  May  4,  1921. 

Public  lands  —  adverse  pogsession  against  State  —  distinction 
between  lands  held  by  State  as  sovereign  and  as  proprietor  — 
Statute  of  Limitations  does  not  apply  where  lands  held  as  sovereign 
—  adverse  possession  not  completed  before  creation  of  Forest 
Preserve  not  bar  to  State  —  failure  of  Forest  Commission  to 
assert  title. 

In  the  absence  of  statute  authorizing  it,  lands  of  a  sovereign  State  cannot 
be  lost  to  or  taken  from  the  State  by  failure  to  assert  her  title,  and,  aften 
the  passage  of  a  statute  of  limitations,  such  land  only  as  the  State  holds 
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as  a  proprietor  may  be  lost  by  adverse  possession  of  an  individual;  it 
cannot  lose  such  lands  as  it  holds  for  the  public,  in  trust  for  a  public 
purpose. 

The  lands  of  the  Forest  Preserve  created  by  chapter  283  of  the  Laws  of  1885 
and  section  7  of  article  7  of  the  Constitution,  which  became  operative 
January  1,  1895,  are  held  by  the  State  in  her  sovereic^n  capacity  in  trust 
for  a  public  purpose  and  cannot  be  acquired  by  adverse  possession. 

The  claim  of  the  defendants  that  they  have  title  to  the  lands  in  question, 
which  are  a  part  of  the  Forest  Preserve,  by  adverse  possession  based  on 
a  deed  to  them  in  1865,  cannot  prevail,  since  the  State  acquired  title 
thereto  by  tax  deed  in  1851,  and  in  1885,  when  the  Forest  Preserve  was 
created,  the  defendants  had  not  acquired  title  by  adverse  possession. 

The  fact  that  the  Forest  Commission  failed  to  assert  title  to  the  lands  in 
question  as  it  was  authorized  to  do  by  chapter  283  of  the  Laws  of  1885 
does  not  prejudice  the  rights  of  the  State,  nor  is  it  estopped  from  asserting 
its  rights  by  the  unauthorized  acts  or  omissions  of  the  Forest  Commission. 

John  M.  Kelloog,  P.  J.,  dissents,  with  memorandum. 

Appeal  by  the  defendants,  George  Baldwin  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF, 
entered  in  the  office  of  the  clerk  of  the  county  of  Hamilton 
on  the  24th  day  of  January,  1920,  upon  the  decision  of  the . 
court  rendered  after  a  trial  without  a  jury  at  the  Fulton  county 
Trial  Term. 

Eugene  D.  Scrihner^  for  the  appellants. 

diaries  D.  Newton,  Attomey-General  [William  T.  Moorey 
Deputy  Attorney-General,  of  counsel],  for  the  respondent. 

Van  Kirk,  J.: 

The  State  acquired  title  to  the  lands  in  question,  situated 
in  Hamilton  coimty,  under  a  tax  sale  and  a  deed  following, 
dated  February  18,  1851.  The  acquired  title  of  the  State  is 
not  questioned,  but  the  defendants  claim  they  have  gained 
title  by  adverse  possession  under  deeds,  the  first  of  which 
is  dated  July  15,  1865.  The  lands  had  been  occupied,  culti- 
vated and  used,  as  was  usual  and  customary  in  that  section, 
since  1857  or  1858  by  the  defendants  and  their  predecessors. 
During  all  the  time  these  lands  were  assessed  and  taxes  paid 
to  the  State  by  those  in  possession.  These  taxes  cannot  be 
looked  upon  as  rents  or  profits  of  the  real  property. 

The  opinion  of  Mr.  Justice  Whitmyer  gives  a  complete  and 
very  accurate  statement  of  the  facts  of  the  case  and  the 


Digitized  by 


Google 


People  v.  BaU)WW.  287 


App.  Div.  286]  Third  Department,  May,  1921. 

statutes  applicable  and  well  expresses  the  conclusion  he  has 
reached.     (113  Misc.  Rep.  172.) 

The  trial  court  has  adopted  the  construction  put  upon 
the  California  statute  in  Weber  v.  Harbor  Commissioners 
(18  Wall.  57)  as  the  true  construction  of  our  statute  (infra). 

The  appellants  contest  this  construction. 

The  Calif omia  statute,  so  far  as  material,  reads  as  follows: 
"  The  People  of  this  State  will  not  sue  any  person  for  or  in 
respect  to  any  real  property,  or  the  issues  or  profits  thereof, 
by  reason  of  the  right  or  title  of  the  People  to  the  same,  unless — 

**  1.  Such  right  or  title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
menced." The  remainder  of  the  section  as  to  rents  and 
profits  is  identical  with  the  corresponding  New  York  statute, 
except  as  to  number  of  years.  (Cal.  Code  Civ.  Proc.  §  315; 
N.  Y.  Code  Proc.  §  75.) 

The  California  statute  is  identical  with  our  statute,  as  it 
formerly  existed  (except  the  number  of  years),  but  the  New 
York  statute  has  been  changed  and  now  reads  (Code  Civ. 
Proc.  §362): 

"  When  the  People  will  not  sue.  The  People  of  the  State 
will  not  sue  a  person  for  or  with  respect  to  real  property, 
or  the  issues  or  profits  thereof,  by  reason  of  the  right  or 
title  of  the  People  to  the  same,  unless  either: 

"  1.  The  cause  of  action  accrued  within  forty  years  before 
the  action  is  commenced;  or, 

« 2,     *     *     * " 

We  have  observed  the  difference  in  expression  in  the 
two  statutes;  also  that,  in  the  Weber  case,  the  words  in  the 
California  statute,  unless  such  right  or  title  "  shall  have 
accrued,''  are  construed  to  mean  "  shall  have  existed; "  and 
that  the  expression  in  that  opinion,  "  no  assertion  of  her  [the 
State's]  title  or  interest  is  made,"  is  used  as  equivalent  to 
the  words  of  the  statute,  "  unless  *  *  *  any  action  or 
other  proceeding  for  the  same  is  commenced; "  also  the 
presumption  of  a  grant  arising  under  the  permission  given 
in  the  statute  is  held  to  be  rebutted  by  the  assertion  of 
title  in  the  legislative  act  referred  to;  and  further  that,  if 
our  statute  (Code  Civ.  Proc.  §  362,  supra)  is  strictly  construed, 
the  cause  of  action  by  the  State  did  not  accrue  within  forty 
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years  before  the  action  was  begun,  since  it  accrued  in  1857 
or  1858  and  the  action  was  not  begun  till  March,  1918,  and, 
therefore,  by  its  agreement  in  the  statute  the  State  would  not 
sue.  {FuUm  Light,  H.  &  P.  Co.  v.  Stote  of  New  York,  200 
N.  Y.  400,  420;  People  v.  Arnold,  4  id.  508.) 

We  are  of  the  opinion  that  the  vital  question  in  this  case 
is  this:  Was  the  land,  the  title  of  which  is  in  question  here, 
owned  and  held  by  the  State  as  a  sovereign  in  trust  for  the 
People,  or  as  a  proprietor  only? 

There  is  a  well-recognized  distinction  between  lands  held 
by  the  State  as  sovereign  in  trust  for  the  public  and  lands 
held  as  proprietor  only,  for  the  purpose  of  "  sale  or  other 
disposition."  (TTefeer  v.JIarbor  Commiasionera,  supra,  68.)  In 
either  circumstance,  unless  a  statute  (making  an  agreement 
on  behalf  of  the  People  not  to  sue)  authorizes  it,  lands  of 
a  sovereign  State  cannot  be  lost  to,  or  taken  from,  the  State 
by  failure  to  assert  her  title  (2  C.  J.  213;  FuUm  Light,  H.  & 
P.  Co.  V.  Staie  of  New  York,  200  N.  Y.  400,  420;  St.  VincerU 
Orphan  Asylum  v.  City  of  Troy,  76  id.  108;  Hays  v.  United 
States,  175  U.  S.  248,  260);  and,  after  such  a  statute  has  been 
passed  by  a  State,  such  lands  only  as  the  State  holds  as  a 
proprietor  may  be  lost  to  the  State;  it  cannot  lose  such  lands 
as  it  holds  for  the  pubUc,  in  trust  for  a  public  purpose,  as 
highways,  pubUc  streams,  canals,  public  fair  grounds.  {Burbarik 
V.  Fay,  65  N.  Y.  57;  2  C.  J.  213,  214,  215.) 

The  lands  in  question  here  were  held  for  a  public  use  before 
the  time  within  which  title  by  adverse  possession  could  be 
acquired,  and  these  defendants  have  not  acquired  title  thereto. 

We  should  have  in  mind  that  the  lands  in  question  are 
not  within  any  incorporated  village  or  city  and  are  not  lands 
which  have  been  "  acquired  by  the  State  of  New  York,  upon  or 
by  foreclosure  of  or  sale  pursuant  to  any  mortgage  upon  lands 
made  to  the  commissioners  for  loaning  certain  monejrs  of  the 
United  States,  usually  called  the  United  States  deposit  fund, 
and  all  such  excepted  lands  acquired  by  the  State  of  New 
York  may  be  sold  and  conveyed  as  provided  by  law  "  (Laws 
of  1890,  chap.  8,  amdg.  Laws  of  1885,  chap.  283,  §  7),  but 
all  such  lands  not  excepted  may  not  be  sold  or  conveyed  in 
any  manner.  By  the  Laws  of  1885,  chapter  283,  the  Forest 
Preserve  was  created.    This  statute  declared  (§  7) :    "All  the 
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lands  now  owned  or  which  may  hereafter  be  acquired  by  the 
State  of  New  York,  within  the  counties  of  *  *  * 
Hamilton,^  *  *  *  gj^gjj  constitute  and  be  known  as  the 
Forest  Preserve."  (See,  also,  Id.  §  7,  as  amd.  by  Laws  of 
1887,  chap.  639;  Laws  of  1888,  chap.  520;  Laws  of  1889,  chap. 
24,  and  Laws  of  1890,  chap.  8.)  Section  8  of  the  act  of  1885 
provided:  "  The  lands  now  or  hereafter  constituting  the  Forest 
Preserve  shall  be  forever  kept  as  wild  forest  lands.  They  shall 
not  be  sold,  nor  shall  they  be  leased  or  taken  by  any  person  or 
corporation,  public  or  private.''  (See,  also,  Laws  of  1887, 
chap.  475,  amdg.  said  §  8.)  In  1893  (Laws  of  1893,  chap.  332) 
and  in  1895  (Laws  of  1895,  chap.  395)  the  act  of  1885  was 
repealed,  but  the  repealing  acts  contained  identical  provisions 
with  those  of  the  act  of  1885,  and  so  these  statutory  provisions 
have  continued  until  to-day.  {People  ex  rel.  Forest  Commission 
V.  Campbelly  152  N.  Y.  51.  See  Forest,  Fish  and  Game  Law 
[Gten.  Laws,  chap.  31;  Laws  of  1900,  chap.  20],  §  216  et  seq., 
as  amd.;  Forest,  Fish  and  Game  Law  [Consol.  Laws,  chap.  19; 
Laws  of  1909,  chap.  24],  §  34  et  seq.,  as  amd.;  Conservation 
Law  [Consol.  Laws,  chap.  65;  Laws  of  1911,  chap.  647],  §  50 
et  seq.,  added  by  Laws  of  1912,  chap.  444,  as  amd.;  Conserva- 
tion Law,  §  50  ef  seq.y  added  by  Laws  of  1916,  chap.  451,  as 
amd.;  Id.  §  62,  added  by  Laws  of  1916,  chap.  451,  as  amd.  by 
Laws  of  1917,  chap.  266.)  Article  7,  section  7,  of  the  Con- 
stitution became  operative  January  1,  1895,  and  pro\'ides: 
*'  The  lands  of  the  State,  now  owned  or  hereafter  acquired, 
constituting  the  Forest  Preserve  as  now  fixed  by  law,  shall  be 
forever  kept  as  wild  forest  lands.  They  shall  not  be  leased, 
sold  or  exchanged,  or  be  taken  by  any  corporation,  public  or 
private,  nor  shall  the  timber  thereon  be  sold,  removed  or 
destroyed."  These  provisions  have  been  continued  by  the 
amendments  since  made  in  1913  and  1918  to  that  section  of 
the  Constitution.  (See  Laws  of  1914,  p.  2373;  Laws  of  1919, 
p.  1783.)  On  December  13,  1894,  the  Comptroller's  notice, 
as  to  ownership  and  possession,  authorized  by  the  statute 
(Laws  of  1893,  chap.  711,  §  13;  revised  by  Tax  Law  [Gen. 
Laws,  chap.  24;  Laws  of  1896,  chap.  908],  §  133;  now  Tax 
Law  [Consol.  Laws,  chap.  60;  Laws  of  1909,  chap.  62], 
§  133)  was  duly  published,  declaring  that  these  lands  in 
App.  Div.— Vol.  CXCVII.     19 
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question  were  of  the  "  wild,  vacant  and  forest  lands  *  *  * 
to  which  the  State  holds  title,  and  that  from  and  after  three 
weeks  from  the  13th  day  of  December,  1894,  possession  thereof 
shall  be  deemed  to  be  in  the  Comptroller  of  this  State."  (For 
the  purpose  and  effect  of  this  act,  see  Saranac  L.  &  T.  Co.  v. 
Roberts,  195  N.  Y.  303,  SA;  People  ex  rel  Turner  v.  Kelsey, 
180  id.  24,  26.)  '*  The  Forest  Commission,  as  the  representa- 
tive of  the  State,  has  the  actual  possession  of  the  lands  embraced 
in  the  Forest  Preserve."  {People  ex  rel.  Turner  v.  Kelsey, 
supra.)  Thus  the  State,  by  public  statute  and  by  published 
notice,  of  which  all  the  inhabitants  of  the  State  were  bound 
to  take  notice,  openly  claimed  title  to  this  property  and  declared 
the  public  use  to  which  it  was  dedicated.  Since  1885  the  State 
has  held,  and  been  in  possession  of,  this  land  as  part  of  its 
Forest  Preserve,  kept  as  a  public  park  in  trust  for  the  people, 
to  promote  the  general  health  and  welfare  and  to  conserve 
the  streams.  (People  ex  rel.  Turner  v.  Kelsey,  supra;  People 
ex  rel.  Forest  Commission  v.  Campbell,  supra,)  In  the  opinion 
in  the  Kelsey  case  this  language  was  used:  "  We  have  referred 
to  the  provisions  of  the  Constitution  for  the  purpose  of  showing 
that  these  lands  are  forever  reserved  for  the  Forest  Preserve 
and  that  no  power  exists  on  the  part  of  the  Legislature  or 
of  any  officer  or  department  of  the  State  to  dispose  of,  or 
in  any  manner  deprive  the  People  of  their  title  to  the  lands. 
Not  only  are  these  lands  brought  within  the  protecting  power 
of  the  Constitution,  but  that  of  the  Legislature  as  well.  Various 
statutes  have  been  enacted,  by  which  the  police  power  is 
extended  over  this  territory.  It  is  made  a  public  park,  placed 
imder  the  care,  control  and  supervision  of  a  commission 
and  watched  and  guarded  by  wardens,  foresters  and  game 
protectors  who  actually  reside  upon  the  preserve  and  who 
may  arrest  violators  of  the  statute  in  cases  specified,  without 
warrant."  There  was  by  statute  and  Constitution  a  complete 
dedication  of  the  lands  owned  by  the  State  in  Hamilton 
county  to  a  public  use  to  endure  "  forever."  We  can  conceive 
no  reason  why  the  State  had  not  the  power  to  so  dedicate 
these  lands  it  then  owned  as  against  any  and  all  persons. 
When  the  act  of  1885  was  passed,  and  article  7,  section  7, 
of  the  Constitution  was  adopted,  these  lands  in  Hamilton  county 
were  "  owned  "  by  the  State.    No  title  adverse  to  the  State 
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had  been  acquired  by  any  person.  In  the  act  of  1885  (§11) 
the  Forest  Commission  was  authorized  (which  in  this  case  was 
a  command,  Medbury  v.  Swan,  46  N.  Y.  200,  202;  PMps  v. 
Hawley,  52  id.  23,  27)  to  bring,  in  the  name  of  the  People 
of  the  State  of  New  York,  any  action  to  prevent  trespass  on 
lands,  and  to  recover  lands,  properly  forming  part  of  the 
Forest  Preserve,  but  occupied  or  held  by  persons  not  entitled 
thereto,  and  in  all  other  respects  for  the  protection  and 
maintenance  of  the  Forest  Preserve,  which  any  owner  of  lands 
would  be  entitled  to  bring.  Had  an  action  been  then  brought 
against  these  defendants,  or  their  predecessors  in  occupation, 
no  question  as  to  the  State's  title  could  have  been  successfully 
raised.  Such  action  was  not  brought  as  to  these  lands,  but 
the  State  is  not  prejudiced  in  its  rights  by  the  failure  of  its 
appointed  agents  or  officers  to  obey  its  commands,  nor  by 
their  unauthorized  -acts  or  omissions  is  the  State  estopped 
from  asserting  its  rights.  {WeUs  v.  Johnston,  171  N.  Y.  324, 
328;  People  v.  Santa  Clara  Lumber  Co.,  213  id.  61.)  These 
lands  then,  so  held,  could  not  be  acquired  by  any  person 
by  adverse  possession.  {Burbank  v.  Fay,  supra;  Waterloo  W. 
M.  Co.  V.  Shanahan,  128  N.  Y.  345;  Weber  v.  Harbor  Com- 
ndssioners,  supra,  70.) 

Neither  the  Statute  of  Limitations,  nor  title  by  adverse 
possession,  is  pleaded  in  the  answer,  but  no  question  as  to 
the  sufficiency  of  the  answer  is  raised  and  the  evidence 
tending  to  show  an  adverse  possession  was  admitted  without 
objection. 

The  judgment  should  be  affirmed,  with  costs  to  the 
respondent. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting 
with  a  memorandum. 

John  M.  Kellogg,  P.  J.  (dissenting): 

Upon  the  trial  no  question  was  raised  as  to  the  pleadings, 
and  all  the  facts  with  reference  to  the  plaintiff's  title,  and 
the  defendants'  title  and  possession,  and  the  respective  rights 
of  the  parties,  were  fully  litigated  without  question  or  objection, 
and  the  pleadings  may  be  considered  as  amended  to  conform 
to  the  proofs. 
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The  State  obtained  a  tax  deed  in  1851,  which  was  not 
recorded  until  1911,  No  notice  of  this  deed,  or  of  any 
claim  by  plaintiff,  was  given  to  the  defendants  or  any  of  their 
predecessors  in  title,  and  the  premises  were  bought,  sold  and 
resold,  possessed,  improved  and  used  by  them,  with  the 
understanding  that  there  was  no  question  about  the  title. 
The  Comptroller  included  these  lands  in  a  notice  pubUshed  in 
December,  1894,  pursuant  to  section  13  of  chapter  711  of  the 
Laws  of  1893  (now  section  133  of  the  Tax  Law),  in  a  list  of  the 
wild,  vacant  and  forest  lands  held  by  the  State.  However, 
these  lands  were  not  of  that  character,  but  were  cultivated, 
improved  and  ass^sed  to  and  in  the  actual  possession  of  the 
defendants  and  their  grantors.  The  pubhcation,  therefore,  has 
no  effect  as  to  them. 

The  defendants  base  their  claim  of  title  upon  a  deed  given 
by  John  Bass  to  Albert  Hanner,  in  July,  .1865,  and  four  later 
deeds,  all  of  which  deeds  were  duly  and  promptly  recorded 
and  before  the  recording  of  the  plaintiff's  deed.  At  the 
time  of  the  conveyance  by  John  Bass  to  Hanner,  in  July, 
1865,  the  premises  were  in  the  actual,  undisturbed  possession 
of  the  grantor,  who  was  living  in  a  log  house  upon  the  said 
premises.  There  were  then  there  fifteen  acres  of  meadow  and 
a  log  barn,  and  the  land  was  fenced,  cultivated  and  improved 
and  used  substantially  in  the  manner  in  which  farms  in  thisit 
locality  were  used.  Hanner,  at  the  time  of  the  trial,  was 
eighty-two  years  of  age.  He  conveyed  the  land  three  years 
after  he  received  the  deed,  but  swears  that  he  was  in  possession 
for  nine  or  ten  years  before  he  sold  them.  It  is  a  fair  inference, 
therefore,  that  he  was  in  possession  from  six  to  seven  years 
upon  contract  of  purchase  before  he  received  his  deed,  which 
would  date  his  possession  from  about  1858.  The  State 
collected  taxes  from  the  defendants  and  their  predecessors  in 
title.  Exact  proof,  from  the  nature  of  things,  cannot  be  made 
as  to  the  facts  at  so  remote  a  time  and,  necessarily,  Uberal 
inferences  must  be  drawn,  from  the  scanty  evidence,  in  favor 
of  defendants,  who  have  succeeded  to  the  rights  of  Bass  and 
whose  possession  has  been  undisturbed  and  imquestioned 
during  all  the  intervening  years. 

The  Statute  of  Limitations  is  one  of  repose,  based  upon 
the  theory  that  the  mists  of  time  prevent  the  actual  facts 
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from  appearing,  and  it  is  improbable  that  any  one  now 
living  can  state  the  facts  as  to  the  time  when  Bass  entered 
into  possession.  They  can  be  judged  of  from  the  condition 
of  the  farm  in  1857,  at  the  time  the  first  witness  describes 
it  as  occupied  by  Bass.  The  description  of  the  premises 
at  that  time  makes  it  certain  that  the  clearing,  the  cultivation 
and  the  improvement  of  the  property  must  have  begun  several 
years  before  1857,  and  inferences  may  be  Uberally  resorted 
to  to  prevent  an  apparent  injustice  where  the  State  has  been 
so  remiss  in  asserting  its  rights  and  the  defendants  and  their 
predecessors  have  been  paying  the  plaintiff  taxes  and  improving 
the  property. 

Manifestly  Hanner  and  his  successors  in  title,  including 
the  defendants,  were  purchasers  in  good  faith  and  for  a 
valuable  consideration,  and  the  plaintiff's  prior  imrecorded 
deed  establishes  no  title  as  against  them.  As  we  have  seen, 
it  affirmatively  appears  that  none  of  them  had  any  notice 
of  the  plaintiff's  claim,  and  each  claimed  to  be  and  under- 
stood that  he  was  the  absolute  owner  of  the  property.  Section 
241  of  the  former  Real  Property  Law  (Gen.  Laws,  chap.  46; 
Laws  of  1896,  chap.  547)  first  brought  into  the  Recording  Act 
(now  Real  Property  Law,  §  291)  the  provision  making  an 
unrecorded  conveyance  void  as  against  subsequent  purchasers 
with  recorded  deeds  "  from  the  same  vendor,  his  heirs  or 
devisees."  There  is  a  question  whether  the  Legislature,  which 
brought  the  quoted  words  into  the  statute,  did  not  at  the  same 
session  take  them  out  by  amending  the  Revised  Statutes  upon 
that  subject.  (1  R.  S.  756,  §  1,  as  amd.  by  Laws  of  1896,  chap. 
672;  AsseU  Realizatim  Co.  v.  Clark,  205  N.  Y.  105,  119.) 
That  question,  however,  is  quite  immaterial,  as  the  recording 
of  Banner's  deed  gave^  him  and  his  successors  title  to  the 
property  which  the  plaintiff  could  not  question. 

We  must,  therefore,  conclude  that  at  the  time  the  Forest 
Preserve  Act  was  passed  the  State  had  no  title  to  the 
property  which  it  could  enforce  against  Hanner's  successors  in 
title.  If,  however,  it  is  considered  that  the  State  did  have 
title  at  the  time  the  Forest  Preserve  Act  was  passed  in  1885, 
it  held  the  title  as  a  proprietor  and  not  as  a  sovereign. 
The  premises  were  held  for  sale,  or  other  disposition,  and 
were  charged  with  no  public  trust.    When  we  consider  that 
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the  State  never  used  the  property,  or  claimed  it,  but  that  it 
was  held  adversely  by  others,  it  cannot  be  said  that  the  passage 
of  the  Forest  Preserve  Act  made  this  a  pubUc  property  so 
as  to  change  the  nature  of  the  State's  holding  from  that 
of  a  proprietor  into  that  of  a  sovereign.  We  cannot  quarrel 
with  the  rule  that  a  Statute  of  Limitations,  in  general  terms, 
does  not  bar  the  State.  The  State,  unless  mentioned  in  the 
act,-  is  presumed  to  be  excepted  from  its  burden.  (17  R. 
C.  L.  689,  §  37;  PeopU  v.  GiJbert,  18  Johns.  227,  229;  People  v. 
Herkimer,  4  Cow.  345.)  The  Code  of  Civil  Procedure 
(§  362)  provides  that  "The  People  of  the  State''  will 
not  sue  a  person  for  or  in  relation  to  real  estate  after  forty 
years  from  the  time  of  the  accruing  of  the  claim,  or  unless 
it  has  received  the  rents  and  profits  within  that  time.  There 
is  no  place  for  presumption,  as  the  section  is  an  express 
limitation  upon  the  People  of  the  State.  (See  Fulton  Light, 
H.  &  P.  Co.  V.  State  of  New  York,  200  N.  Y.  400,  421, 
422.)  The  statute  is  one  of  repose,  to  prevent  overzealous 
pubhc  officials  from  harassing  a  person  occupjring  land 
for  forty  years  or  more  by  the  prosecution  of  stale  claims. 
The  limitation  does  not  rest  upon  a  presumption  of  a  grant; 
it  simply  prevents  the  use  of  the  court  for  the  prosecution 
of  such  a  claim.  It  does  not  purport  to  aflFect  the  title  to 
property;  it  only  makes  the  occupant  immune  from  action 
by  the  State.  The  presumption  of  a  grant  arising  from  lapse 
of  time  does  not  assume  that  the  grant  was  made  at  any 
particular  time,  but  at  some  time  during  the  occupancy.  It 
is  more  natural  to  assume  that  it  took  place  at  about  the 
time  of  the  inception  of  the  occupancy  than  at  a  later  date. 
I  favor  reversal. 

Judgment  affirmed,  with  costs  to  the  respondent. 
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Rural  Publishing  Company,  Inc.,  Appellant,  v.  Adolph  S. 
Katzman,  Respondent. 

First  Department,  May  27,  1921. 

Landlord  and  tenant  —  summary  proceedings  for  remoTal  for 
non-payment  of  rent  —  lease  construed  not  to  include  lot  in 
rear  of  dwelling  —  entry  constituting  actual  partial  eviction  not 
shown  —  constructive  eviction  no  defense. 

In  summary  proceedings  for  the  removal  of  a  tenant  on  the  ground  of  non- 
payment of  rent,  lease  examined  and  construed  not  to  include  the  yard 
in  the  rear  of  the  dwelling  rented  to  the  defendant  or  to  preclude  the 
plaintiff  from  erecting  a  building  thereon. 

No  entry  by  the  plaintiff  constituting  an  actual  partial  eviction  which 
would  entitle  defendant  to  remain  in  possession  of  the  remainder  of  the 

^  premises  without  paying  any  rent  was  shown,  and  his  defense  to  the 
proceedings  based  thereon  was  not  sustained. 

If  there  were  a  constructive  eviction,  which  in  this  case  could  be  predicated 
only  on  the  increase  in  the  noise  and  vibrations  and  interference  with 
light  and  air  as  to  all  or  part  only  of  the  premises,  without  an  actual 
abandonment  by  the  defendant,  that  would  not  be  a  defense  to  an 
action  for  rent. 

Appeal  by  the  plaintiflF,  Rural  Publishing  Company,  Inc., 
from  an  order  and  determination  of  the  Appellate  Term  of 
the  Supreme  Court,  First  Department,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  "on  the  10th  day  of 
December,  1920,  affirming  a  final  order  in  summary  proceedings 
rendered  in  the  Municipal  Court  of  the  City  of  New  York, 
Borough  of  Manhattan,  Third  District,  in  favor  of  the 
defendant. 

John  Godfrey  Saxe  [M.  Edward  Kelley  with  him  on  the 
brief;   Kelley  &  Connelly,  attorneys],  for* the  appellant. 

Simon  T.  Stern,  for  the  respondent. 

Laughlin,  J.: 

This  is  a  summary  proceeding  for  the  removal  of  a  tenant 
on  the  ground  of  non-payment  of  rent.     The  allegations  of 
the  petition  with   respect  to  the   making  of  the  lease,  the 
original  entry  and  the  possession  by  the  tenant,  and  non- 
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payment  of  the  rent  were  not  denied  by  the  answer,  but  the 
tenant  denied  that  he  still  occupied  the  premises  and  alleged 
that  he  then  only  remained  in  possession  of  a  portion  of  the 
premises,  and  denied  that  rent  was  due  or  owing  or  that  he 
had  made  default  in  the  payment  of  rent  or  continued  in 
possession  after  such  default;  and  for  a  separate  defense  the 
tenant  reiterated  the  denials  and  pleaded  the  lease  and  alleged 
that  before  any  rent  became  due  or  payable,  the  landlord 
wrongfully  entered  upon  the  premises  and  removed  him  from 
the  rear  portion  on  the  northerly  side  thereof,  "  being  a  strip 
of  ground  50  feet  in  length  and  20  feet  6  inches  wide, 
extending  across  the  lot,  and  kept  the  said  tenant  out  of 
possession  continuously  thereafter  and  still  continues  to  keep 
said  tenant  out  of  the  possession  of  said  portion  of  said 
premises,"  and  that  without  his  consent  the  landlord  removed 
a  fence  surrounding  said  portion  of  the  premises  and  erected 
a  building  and  that  the  portion  of  the  premises  so  taken  and 
built  upon  by  the  landlord  constituted  the  greater  portion 
of  the  rear  yard  of  the  demised  premises  and  belonged  thereto, 
and  that  at  the  time  of  said  entry  and  removal  of  the  fence 
and  erection  of  the  building  by  the  landlord  no  rent  was  due, 
and  that  by  reason  of  the  premises  no  rent  thereafter  became 
due.  The  lease  was  made  on  the  25th  of  January,  1919,  and 
thereby  the  landlord  leased  to  the  tenant  for  a  term  of  five 
years,  commencing  on  the  1st  of  March,  1919,  at  the  annual 
rental  of  $1,200,  payable  in  advance  in  monthly  installments 
of  $100  each,  the  premises  described  as  follows:  "  all  that 
certain  dwelling  known  and  designated  as  number  Three 
Hundred  and  Twenty  Seven  (327)  West  Thirtieth  (30th) 
Street,  in  the  City  of  New  York,  Borough  of  Manhattan." 
The  description  is  in  no  manner  enlarged  by  any  other  provision 
of  the  lease.  Throughout  the  lease,  the  premises  are  referred 
to  as  "  the  premises,"  ''  said  premises,"  and  "  the  demised 
premises;  "  and  there  are  also  references  to  "  the  building 
hereby  leased  "  and  to  "  the  building." 

The  uncontroverted  evidence  shows  that  this  house  was 
built  on  the  northerly  line  of  West  •  Thirtieth  street  on  the 
southeasterly  corner  of  a  lot  and  that  on  the  southwesterly 
corner  of  the  lot  a  church  was  erected,  leaving  a  pri  /ate  alley- 
way, five  or  six  feet  wide,  running  back  from  the  street  between 
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the  church  and  the  house  of  the  depth  of  the  house  and  con- 
necting with  the  yard  in  the  rear  of  the   house  and  of  the 
church.    The  house  was  built  to  the  easterly  line  of  the  lot 
and  was  twenty-two  or  twenty-three  feet  wide.    Many  years 
prior  to  the  time  the  lease  was  made  the  landlord  owned  the 
entire  premises  and  altered  the  church  into  a  printing  house 
and  used  it  for  that  purpose  and  used  the  alleyway,  which 
was  kept  closed  by  a  locked  gate  at  the  street  line,  for  taking 
in  and  out  material,  and  used  the  yard  in  the  rear  of  the 
dwelling  and  printing  house  for  storage  purposes  in  connection 
with  its  printing  business.     A  fence  extended  around  the 
easterly,  northerly  and  westerly  lines  of  the  lot  from  the 
northeasterly  corner  of  a  shed  built  against  the  rear  of  the 
house  to  the  northwesterly  corner  of  the  printing  house.     That 
fence  and  the  buildings  and  the  alley  gate  inclosed  all  of  the 
premises  not  covered  by  the  buildings.    The  employees  of  the 
landlord  some  years  before  had  made  a  table  for  plajdng  a 
game  described  by  the  witness  as  the  ItaUan  game  of  "  boche," 
consisting  of  a  deep  bed  of  cinders  extending  eight  or  nine 
feet  in  width  from  the  end  of  the  alley  at  the  northerly  line 
of  the  house  and  from  part  of  the  northwesterly  end  of  the 
house  to  the  northerly  line  of  the  lot  and  had  used  the  same 
for  many  years  in  playing  the  game  by  rolUng  wooden  balls 
thereon  from  the  northerly  end  of  the  alley  and  house  to  the 
northerly  fence.     The  bed  of  cinders  was  supported  on  the 
easterly  line  by  planks  which  the  tenant  claims  constituted 
a  fence  inclosing  the  rear  yard,  to  which  there  was  access 
from  the  house  through  the  shed;   and  he  testified  that  this 
fence  extended  from  the  northwesterly  corner  of  the  house  at 
some  points  two  and  at  others  three  feet  above  the  surface 
of  the  yard  in  the  rear  of  the  house;  but  the  preponderance 
of  the  evidence  is  to  the  effect  that  it  was  not  a  fence  and  that 
its  height  was  only  sufficient  to  sustain  the  bed  of  cinders 
and  that  it  afforded  no  obstacle  to  access  from  the  alley  to 
the  yard  in  the  rear  of  the  house  and  that  said  yard  was  used 
by  the  landlord  as  its  business  required.     There  were  three 
doors  on  the  easterly  side  of  the  printing  house,  one  opening 
onto  the  alley  and  the  others  toward  the  yard  in  the  rear  of 
the  house  and  they  were  used  to  a  considerable  extent  in 
connection  with  the  landlord's  business.    There  was  also  a 
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fire  escape  built  on  the  easterly  side  of  the  printing  house  with 
a  platform  or  bridge  extending  out  for  some  distance  and-  a 
stairway  leading  down  into  the  yard  in  the  rear  of  the  house 
some  seven  or  eight  feet  from  the  easterly  side  of  the  printing 
house.  The  evidence  tends  to  show  that  to  ^ome  extent  the 
fire  escape  interfered  with  the  playing  of  the  game  of  boche 
by  the  employees  and  that  they  discontinued  playing  the 
game  there  before  the  defendant  took  possession.  In  the 
month  of  December  before  the  lease  was  made  the  landlord 
had  caused  to  be  prepared  by  an  architect  and  filed  with  the 
building  department  plans  for  the  erection  of  a  building  in 
the  yard  in  the  rear  of  the  dwelling  house  for  storing  rolls 
of  paper  and  it  erected  the  building  according  to  the  plans 
without  alteration  in  the  month  of  October  after  the  tenant 
took  possession  of  the  house  imder  the  lease.  The  lease 
contains  no  reference  to  any  appurtenance.  Respondent 
claims,  however,  that  it  gave  him  the  use  of  the  yard  in  the 
rear  of  the  house.  He  testified  that  he  was  looking  for  a  house 
and  saw  a  sign  on  this  house  and  entered  the  printing  house, 
where  he  met  one  McGuire,  who  showed  him  through  the 
dwelling  and  the  yard,  which  extended  back  from  the  house 
some  fifty-five  or  fifty-eight  feet,  and  two  trees  in  the  yard 
and  where  wash  lines  could  be  hung;  that  the  house  was 
twenty-two  feet  by  forty-two  feet  in  depth  and  access  to  the 
yard  was  had  through  the  shed;  that  the  yard  was  paved 
with  stone  flagging  and  that  there  was  nothing  in  the  yard 
with  the  exception  of  a  pile  of  rubbish  and  it  was  inclosed  by 
an  easterly  and  a  northerly  fence  and  by  a  fence  two  or  three 
feet  in  height  on  the  west,  the  support  of  the  bed  of  cinders 
to  which  reference  has  been  made,  and  that  there  was  no 
entrance  to  the  yard  excepting  through  the  house;  that  he 
was  a  physician  and  had  his  office  on  the  first  floor  and  that 
before  the  building  was  erected  in  the  rear  he  used  the  yard 
for  hanging  out  wash  on  lines  extending  from  the  house  to 
a  fence  in  the  rear  and  that  after  the  erection  of  the  building 
in  the  rear  he  was  obliged  to  extend  the  wash  line  from  the 
second  story  to  the  top  of  the  new  building  and  that  the 
new  building  to  a  considerable  extent  shut  off  the  northerly 
light  which  he  required  in  using  his  instruments  and  particu- 
larly the  microscope.     McGuire,  who  showed  respondent  the 
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house  and  yard,  was  employed  as  a  porter  and  it  was  not 
shown  that  he  had  any  authority  to  represent  the  landlord 
with  respect  to  the  negotiations  for  the  lease.    The  landlord, 
in  making  the  lease,  was  represented  by  Mr.   Dillon,   its 
president.    The  tenant  testified  that  his  negotiations  were 
with  Dillon  who  informed  him  that  they  had  thought  of 
putting  up  a  storage  building  in  the  rear  of  the  yard  but  said 
nothing  about  building  there  in  the  future  and  that  he  was 
permitted  thus  to  use  the  yard  for  hanging  out  wash  until 
the  middle  of  October  and  paid  the  rent  due  down  to  that 
time;  that  about  the  fifteentii  of  October  some  men  appeared 
in  the  yard  and  began  to  tear  down  the  fences  and  to  dig,  but 
upon  his  protest  they  desisted  and  then  returned  a  day  or 
two  later  and  proceeded  with  the'  work,  and  that  during 
the  construction  of  the  building  he  protested  to  Dillon  that 
it  was  cutting  off  his  light  and  air  and  rendering  it  impossible 
for  him  to  use  his  instruments,  but  that  the  landlord  proceeded 
and  finished  the  construction,  cutting  off  all  of  the  rear  yard 
excepting  about  ten  by  twelve  feet  thereof  which  was  insufii- 
cient  to  hang  out  wash,  and  that  the  new  building  is  twenty- 
five  by  forty-five  feet  and  about  sixteen  feet  high  and  reaches 
about  half  way  above  the  level  of  the  first  parlor  floor  window 
of  the  dwelling  and  is  twelve  feet  distant  therefrom  and  was 
connected  with  the  north  wall  of  the  house,  and  thereby 
noises  and  vibrations  are  increased  and  that  the  landlord  has 
erected  between  its  printing  house  and  the  new  building  an 
iron  or  steel  runway  on  which  rolls  of  paper  are  carried  from 
the  street  to  the  new  building,  causing  a  continuous  vibration 
and  rumbling.     The  tenant  testified  that  he  had  three  inter- 
views with  Dillon  and  that  his  wife,  who  was  not  called  as 
a  witness,  was  present  at  one;   that  without  any  suggestion 
from  Dillon  he  offered  to  allow  the  landlord  to  store  paper 
in  the  basement  of  the  house  and   when   Dillon   said  they 
thought  of  erecting  a  storage  building  in  the  rear  of  the  yard, 
he  stated  that  if  they  ever  needed  storage  space  they  could 
use  the  cellar  of  the  house  and  that  there  was  nothing  stated 
to  the  effect  that  the  lease  described  the  house  only  because 
the  landlord  desired  to  use  the  yard.     Dillon  testified  that 
at  the  first  interview  he  informed  the  tenant  that  plans  for 
the  erection  of  the  storage  building  in  the  rear  had  been-vfiled  t 
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and  that  the  tenant  said  that  he  did  not  care  about  the  yard 
but  wanted  the  house  heated  from  the  printing  shop  and  that 
the  installation  of  radiators  essential  for  that  purpose  was 
made  by  the  landlord  at  a  cost  of  $700  and  heat  was  so  fur- 
nished; that  he  informed  the  tenant  the  reason  he  was  letting 
the  house  so  cheap  was  on  account  of  the  building  to  be  erected 
in  the  yard  in  the  rear  and  that  at  the  second  interview,  when 
the  tenant's  wife  was  present,  he  asked  if  she  had  been 
informed  that  a  building  was  to  be  erected  in  the  rear  and 
the  tenant  answered  in  the  affirmative;  that  he  also  informed 
the  tenant  that  the  building  would  have  been  commenced 
before  that  time  were  it  not  for  delay  in  getting  the  permit 
and  that  he  informed  the  tenant  with  respect  to  the  dimen- 
sions of  the  new  building,  and  that  the  only  complaint  the 
tenant  made  when  the  building  was  being  constructed  was 
that  it  was  larger  and  closer  to  the  house  than  he  had  been 
informed;  that  when  the  lease  was  signed  he  drew  the  tenant's 
attention  to  the  fact  that  it  only  covered  the  dwelling  and 
that  the  tenant  agreed  that  that  was  his  understanding. 
With  respect  to  the  material  part  of  these  interviews,  Dillon 
was  corroborated  by  the  testimony  of  his  secretary,  Miss 
Keyes.  Other  evidence  offered  by  the  landlord  fairly  estab- 
lished the  fact  that  the  landlord  at  all  times  had  the  use  and 
control  of  the  alleyway  and  that  there  was  free  access  there- 
from without  obstruction  by  fence  or  otherwise  to  the  open 
yard  in  the  rear  of  the  two  buildings  and  that  the  landlord 
used  the  alleyway  and  that  open  space  as  its  business  required. 
The  tenant  denied  that  he  stated  to  Dillon  that  he  did  not 
care  about  the  yard  and  testified  that  nothing  was  said  to 
the  effect  that  he  was  not  to  have  the  yard  and  also  denied 
that  he  stated  to  Dillon,  in  substance,  that  his  only  objection 
was  that  the  building  was  too  large  and  was  too  near  the 
house. 

I  am  of  opinion  that  the  lease  did  not  give  the  tenant  the 
use  of  the  yard  or  preclude  the  landlord  from  building  therein. 
Respondent  makes.no  claim  to  the  use  of  the  alleyway  which 
formed  part  of  the  open  space  around  the  building.  His 
theory  is  that  the  yard  was  inclosed  and  that  there  was  no 
access  thereto  excepting  through  the  house.  If  that  were  so, 
the  authorities  cited  {People  ex  rd.  Murphy  v.  Gedney,  10  Hun, 
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151 ;  Doyle  v.  Lord^  64  N.  Y.  432,  and  Cohen  v.  Newman,  "91  Misc. 
Rep.  561;  affd.,  on  dissenting  opinion  of  Maddox,  J.,  173  App. 
Div.  976)  would  tend  to  sustain  his  claim,  but  his  theory  is 
not  sustained  by  the  evidence.  It  is  not  only  improbable 
that  the  landlord  would  have  given  the  tenant  the  use  of  the 
yard  when  it  had  theretofore  filed  plans  for  the  erection  of 
a  building  therein,  but  the  terms  of  the  lease  and  the  pre- 
ponderance of  the  evidence  show  that  such  was  not  its  intention. 
No  entry  by  the  landlord  constituting  an  actual  partial  eviction 
which  would  entitle  the  tenant  to  remain  in  possession  of  the 
remainder  of  the  premises  without  paying  any  rent  (2  McAdam* 
Landl.  &  Ten.  [4th  ed.]  1385,  §  406;  Christopher  v.  Austin,  11 
N.  Y.  216;  Fifth  Avenue  Building  Co.  v.  Kernochan,  221  id.  370; 
Lodge  v.  Martin,  31  App.  Div.  13),  as  he  claims  the  right  to 
do  here,  was  shown,  *and  it  is  well  settled  that  even  if  there 
were  a  constructive  eviction  which  here  could  be  predicated 
only  on  the  increase  in  the  noise  and  vibrations  and  inter- 
ference with  light  and  air  as  to  all  or  part  only  of  the  premises 
without  an  actual  abandonment  of  the  premises  by  the  tenant, 
that  would  not  be  a  defense  to  an  action  for  rent.  (2  McAdam 
Landl.  &  Ten.  1385,  §  406;  Edgerton  v.  Page,  20  N.  Y.  281; 
Boreel  v.  Lawton,  90  id.  293.) 

It  follows,  therefore,  that  the  determination  of  the  Appellate 
Term  should  be  reversed,  with  costs,  and  the  order  of  the 
Municipal  Court  reversed,  with  costs,  'and  a  final  order  granted 
as  prayed  for  by  the  landlord. 

Clarke,  P.  J.,  Smith,  Page  and  Merrell,  JJ.,  concur. 

Determination  and  order  of  Municipal  Court  reversed,  with 
costs  and  disbursements  in  this  court  and  in  the  Appellate 
Term,  and  final  order  granted  as  prayed  for  by  petitioner, 
with  costs. 
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Mamie  Conti,  Respondent,  v.  Max  Cohen,  Inc.,  Appellant. 

First  Department,  May  27,  1921. 

Master  and  serrant  —  contract  of  employment  at  salary  and  per- 
centage of  profits  —  action  to  recover  percentage  of  profits  — com- 
plaint insufficient  which  does  not  allege  that  profits  were  earned. 

In  an  action  on  a  contract  of  employment  at  a  fixed  salary  and  certain 
percentage  of  net  profits  brought  to  recover  the  plaintiff's  percentage 
of  the  profits,  the  complaint  does  not  state  a  cause  of  action  where  the 
plaintiff  alleges  merely  on  information  and  belief  that  the  defendant  failed 
and  refused  to  pay  to  the  plaintiff  a  sum  equal  to  the  percentage  of  the 
net  profits  earned  by  the  defendant  during  any  year  or  period  of  accounting 
and  that  by  reason  thereof  the  defendant  owes  to  the  plaintiff  the  sum 
demanded  in  the  complaint,  and  does  not  allege*  or  show  that  any  profits 
were  earned  by  the  defendant  during  any  accounting  period,  for  it  was 
incumbent  upon  the  plaintiff  to  show  that  profits  were  earned  and  not 
paid  over  as  agreed. 

Appeal  by  the  defendant,  Max  Cohen,  Inc.,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  April,  1921,  overruling  defendant's 
demurrer  to  the  complaint. 

I.  MauriceWormser  [I.  Gainsburg,  attorney],  for  the  appellant. 

Lloyd  Paul  Stryker  of  counsel  [Lorem  J.  Brosnan  with  him  on 
the  brief;  Whiteside  &  Stryker y  attorneys],  for  the  respondent. 

Laughlin,  J.: 

The  plaintiff  was  employed  by  the  defendant  as  a  designer 
for  the  period  of  two  years  from  the  23d  day  of  June,  1915, 
pursuant  to  a  contract  in  writing  made  between  the  parties 
on  the  21st  of  June,  1915.  Her  compensation  was  to  be 
$100  per  week  and  in  addition  thereto  a  sum  equal  to  twenty 
per  cent  of  the  net  profits  per  annum  earned  by  the  defendant. 
She  was  paid  the  weekly  compensation  and  brought  this 
action  to  recover  the  percentage  of  profits.  The  only  allega- 
tion of  the  complaint  with  respect  to  profits  is  an  allegation 
upon  information  and  belief  that  "  the  defendant  failed  and 
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refused  to  pay  to  the  plaintiflF  a  sum  equal  to  twenty  per  cent. 
(20%)  of  the  net  profits  earned  by  the  defendant  during  any 
year  or  period  of  accounting,"  and  that  "  by  reason  of  the 
premises  there  is  now  due  and  owing  from  the  defendant  to 
the  plaintiff  the  sum  of  One  hundred  thousand  dollars 
($100,000)/'  for  which  amount  she  demands  judgment,  with 
costs. 

The  contract  provided  that  the  net  profits  were  to  be  com- 
puted at  the  end  of  every  six  months  and  paid  upon  the 
taking  of  stock  and  the  ascertainment  of  the  net  profits  earned 
by  the  business  for  the  six  months'  period,  and  that  the  plaintiff 
should  have  the  right  at  the  time  of  taking  the  stock  and 
computing  the  net  profits  to  have  access  to  the  books  of  the 
defendant  '^  so  that  the  figures  and  the  stock  taking  shall 
be  fully  known  to  her  and  that  she  shall  have  full  access  to 
any  records  with  respect  to  the  ascertainment  of  the  said 
net  profits  so  earned  as  aforesaid."  On  a  former  appeal 
on  the  authority  of  Funger  v.  Brooklyn  Bottle  Stopper  Co. 
(132  App.  Div.  837)  we  reversed  an  order  granting  the  plain- 
tiff an  inspection  of  the  defendant's  books  to  enable  her  to 
frame  a  complaint.  {Conti  v.  Cohen,  Inc.,  195  App.  Div. 
932.)  Our  reversal  on  Funger  v.  Brooklyn  Bottle  Stopper  Co. 
(supra)  plainly  indicated  that  we  were  of  opinion  that  the 
plaintiff  should  have  obtained  an  order  for  the  examination 
of  the  defendant  for  the  purpose  of  identifying  the  books,  an 
inspection  of  which  might  become  necessary,  and  should  have 
made  an  application  then  for  a  limited  inspection.  Moreover, 
the  plaintiff  did  not  show  that  at  the  time  of  the  respective 
accountings  she  was  deprived  of  the  right  given  to  her  by 
the  contract  to  examine  the  stock  and  books  of  the  defendant 
and  to  ascertain  for  herself  whether  or  not  the  accounting 
was  had  in  accordance  with  the  contract.  The  plaintiff, 
instead  of  applying  for  an  order  for  the  examination  of  the 
defendant  and  requiring  the  production  on  the  examination 
of  its  books  and  thus  ascertaining  the  profits,  if  any,  or  showing 
that  the  accountings  were  inaccurate,  saw  fit  to  attempt  to 
frame  a  complaint  by  merely  charging  generally,  as  already 
shown,  that  she  has  not  been  paid  twenty  per  cent  of  the 
profits  earned  during  any  accounting  period.  We  are  of  the 
opinion  that  the  complaint  is  insufficient  in  that  it  does  not 
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show  that  any  profits  were  earned  by  the  defendant  during 
any  accounting  period.  It  is  argued  theoretically  by  the 
respondent  that  an  allegation  that  there  were  profits  is  neces- 
sarily implied  in  the  allegations  made,  but  we  think  not  and 
that  it  was  incumbent  upon  the  plaintiflf  to  show  that  profits 
were  earned  and  not  paid  over  as  agreed.  {Mitchell,  Schiller 
&  Barnes  v.  Follett  Time  R.  Co.,  142  App.  Div.  687;  Nekarda 
V.  Presberger,  123  id.  418;  Tooker  v.  Arnouz,  76  N.  Y.  400; 
Clark  V.  Dillon,  97  id.  370,  373;  Stabilimento  Metallurgico 
Ligure  v.  Joseph,  189  App.  Div.  173,  177;  13  C.  J.  724,  725.) 
It  follows  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  demurrer  sustained,  with 
ten  dollars  costs,  with  leave  to  the  plaintiff  to  amend  upon 
payment  of  the  costs  of  the  appeal  and  of  the  motion. 

Clarke,  P.  J.,  Smith,  Page  and  Merrell,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  demurrer  sustained,  with  ten  dollars  costs,  with  leave  to 
plaintiff  to  serve  an  amended  complaint  on  payment  of  said 
costs. 


William  A.  Street,  as  Surviving  Trustee  under  a  Certain 
Deed  of  Trust  Made  and  Executed  by  Henry  Morgan  on 
December  30,  1880,  Respondent,  v.  Alice  Lee  Post  and 
Others,  Appellants,  Impleaded  with  Adela  0.  Girdner 
and  Others,  Respondents. 

First  Department,  May  27,  1921. 

Trusts  —  trust  in  personal  property  for  benefit  of  intended  wife  for 
life  with  reversion  to  grantor  on  her  death  or  to  his  representatives 
or  legatees  on  his  predeceasing  beneficiary  —  assignee  for  benefit 
of  creditors  of  grantor  not  entitled  on  claim  first  made  more  than 
twenty-five  years  after  creation  of  trust  —  wife  entitled  to  one- 
third  of  principal  on  death  of  grantor  —  wife's  one-third  passes 
to  her  ezecutrices. 

In  an  action  to  construe  a  trust  deed  it  appeared  that  the  grantor,  in  con- 
templation of  marriage  with  the  beneficiary,  executed  the  deed  in  question 
for  the  benefit  of  his  intended  wife;  that  said  trust  deed  provided,  among 
other  things,  that  "  upon  the  death  of     *     *     *    the  said  intended  wife, 
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upon  which  event  it  is  hereby  declared  the  said  trust  shall  terminate,  to 
transfer  and  deliver  over  the  capital  of  the  said  trust  fund  to  the  said 
Henry  Morgan  [grantor],  if  he  be  then  living,  and  if  the  said  Henry 
Morgan  be  then  dead  then  to  his  personal  representatives  or  to  whom- 
soever may  be  entitled  under  his  last  will  and  testament  to  receive  the 
same  as  part  of  his  estate,  it  being  hereby  expressly  declared  and  agreed 
that  the  whole  residuary  interest  *  *  •  is  reserved  to  and  shall 
belong  to  the  said  Henry  Morgan  as  his  property.**  The  grantor  pre- 
deceased the  beneficiary. 

Held,  that  an  assignee  for  the  benefit  of  creditors  of  the  grantor  was  not 
entitled  to  claim  any  portion  of  the  capital  fund  as  more  than  twenty- 
five  years  had  elapsed  since  the  assignment  and  he  had  made  no  previous 
attempt  to  take  possession  of  the  property. 

The  trust  deed  gave  to  the  grantor's  wife  a  life  estate  only  in  the  trust 
fund  and  reserved  to  the  grantor  all  other  interest  in  the  property. 

On  the  death  of  the  grantor  intestate  the  widow  was  possessed  not  only 
of  the  life  estate  Id  the  entire  fund  but  also  of  her  one-third  to  which  she 
was  entitled  under  the  laws  of  this  State,  and  on  her  death  her  one- third 
passed  to  her  executrices. 

Appeai.  by  the  defendants,  Alice  Lee  Post  and  others, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  6th  day  of  April,  1920,  on  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term. 

Albert  de  Roode  of  counsel  [Thomas  B.  Gilchrist  with  him 
on  the  brief;  Cadwalader,  Wickershum  &  Tafty  attorneys],  for 
the  appellant  Robert  LeRoy. 

Henry  A.  Forster,  attorney  for  the  appellants  Arthur  Frederic 
Street  and  others. 

Henry  C.  Beadleston,  attorney  for  the  appellants  Alice  Lee 
Post  and  others. 

Jabish  Holmes,  for  the  appellant  Dixon,  as  assignee,  etc. 

Lee  McCanliss,  for  the  respondents  Adela  O.  Girdner  and 
others. 

Smith,  J.: 

The  appellants  are  the  next  of  kin  of  Henry  Morgan.    The 
respondents  are  the  executrices  of  the  will  of  Penelope  Overton 
App.  Div.—  Vol.  CXCVII.        20 
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Morgan,  the  widow  of  Henry  Morgan,  who  have  been  awarded 
a  one-third  interest  in  a  trust  fund  created  by  Henry  Morgan 
during  his  lifetime  in  favor  of  Penelope  Overton  White,  as 
a  marriage  settlement  to  become  effective  upon  his  marriage 
to  her.  The  parties  were  thereafter  married.  The  provisions 
of  the  trust  deed  of  which  construction  is  asked  are  as  follows: 
"  Now  this  indenture  witnesseth,  that  in  consideration  of 
the  premises  and  of  the  said  intended  marriage,  and  for  other 
good  and  valuable  considerations  him  thereunto  moving  the 
receipt  whereof  is  hereby  acknowledged,  the  said  Henry 
Morgan  doth,  simultaneously  with  the  execution  and  delivery 
hereof,  pay  and  deliver  over  to  the  said  parties  of  the  second 
part  the  sum  of  one  hundred  thousand  dollars  in  cash  the 
receipt  whereof  is  hereby  by  them  acknowledged,  which  sum 
and  the  investments  and  reinvestments  thereof  it  is  hereby 
declared  and  agreed  shall  constitute  a  trust  fund  to  be  held 
by  the  said  parties  of  the  second  part  as  Trustees  and  the  sur- 
vivor of  them  and  their  or  his  successors  or  successor  in  the 
trust,  upon  the  trust  following  that  is  to  say:  To  invest  and 
from  time  to  time  during  the  continuance  of  the  trust  to 
reinvest  the  same  and  keep  the  same  invested  as  hereinafter 
provided,  and  until  the  said  intended  marriage  shall  be  solem- 
nized to  have  and  to  hold  the  same  and  the  income  thereof 
for  the  use  and  benefit  of  the  said  Henry  Morgan,  and  upon 
the  further  trust,  from  and  after  the  solemnization  of  the 
said  intended  marriage  and  during  the  natural  Ufe  of  the  said 
Penelope  Overton  White,  the  said  intended  wife,  to  pay  over 
the  whole  net  income  from  time  to  time  arising  from  the  said 
trust  fund  and  coming  to  the  hands  of  the  said  Trustees  or 
Trustee,  after  deducting  all  proper  expenses  and  charges 
including  taxes  if  any  such  shall  be  lawfully  imposed,  to  the 
said  Penelope  Overton  White,  th«  said  intended  wife  for  her 
sole  and  separate  use  and  benefit,  and  upon  the  death  of  the 
said  Penelope  Overton  White  the  said  intended  wife,  upon 
which  event  it  is  hereby  declared  the  said  trust  shall  terminate, 
to  transfer  and  deliver  over  the  capital  of  the  said  trust  fund 
to  the  said  Henry  Morgan,  if  he  be  then  living,  and  if  the 
said  Henry  Morgan  be  then  dead  then  to  his  personal  repre- 
sentatives or  to  whomsoever  may  be  entitled  under  his  last 
will  and  testament  to  receive  the  same  as  part  of  his  estate. 
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it  being  hereby  expressly  declared  and  agreed  that  the  whole 
residuary  interest  in  said  trust  fund  after  satisfying  the  pur- 
poses of  the  said  trust  by  payment  over  of  the  net  income  to 
the  said  Penelope  Overton  White  during  her  life  as  aforesaid 
is  reserved  to  and  shall  belong  to  the  said  Henry  Morgan  as 
his  property." 

Thereafter  Henry  Morgan  died  in  1891,  intestate,  and  left 
him  surviving  his  wife  and  four  children.  Three  of  these 
children  have  since  died,  themselves  leaving  descendants. 
These  children  were  all  children  by  a  former  wife  of  Henry 
Morgan.  Penelope  Overton  Morgan  had  no  children  either 
by  her  former  marriage  or  by  her  marriage  with  Henry 
Morgan.  Penelope  Overton  Morgan,  the  widow  of  Henry 
Morgan,  died  in  1918  having  left  a  will  and  having  appointed 
Adela  O.  Girdner  and  others  as  executrices  thereunder. 

The  decision  of  the  Special  Term  has  given  to  the  execu- 
trices of  the  widow  one-third  of  the  capital  of  this  trust 
fund  and  the  remaining  two-thirds  has  been  given  to  the  next 
of  kin  of  Henry  Morgan.  (See  109  Misc.  Rep.  228.)  No 
question  is  here  raised  as  to  the  division  between  these  next  of 
kin.  The  next  of  kin  of  Henry  Morgan  are  appealing  from 
this  decision,  contending  that  the  executrices  under  the  will  of 
the  widow  are  not  entitled  to  any  part  of  the  fund,  but  that 
the  fund  belongs  entirely  to  the  next  of  kin  of  Henry  Morgan. 

Before  discussing  this  question  raised  by  the  appeal  it  may 
be  well  to  consider  the  appeal  of  William  P.  Dixon,  as 
assignee  for  the  benefit  of  creditors  of  Henry  Morgan,  who 
claims  the  entire  fund  under  an  assignment  for  the  benefit  of 
creditors  made  by  Henry  Morgan  in  1884.  There  was  no 
attempt  made  by  said  assignee,  however,  to  take  possession 
of  the  property.  This  action  was  brought  in  1919,  more  than 
thirty-five  years  after  this  assignment  for  the  benefit  of  creditors 
and  no  claim  had  at  any  time  been  made  before  that  time  of 
any  interest  by  the  said  assignee.  By  section  110  of  the  Real 
Property  Law  it  is  provided  that  "  Where  an  estate  or  interest 
in  real  property  has  heretofore  vested  or  shall  hereafter  vest 
in  the  assignee  or  other  trustee  for  the  benefit  of  creditors, 
it  shall  cease  at  the  expiration  of  twenty-five  years  from  the 
time  when  the  tnist  was  created,  except  where  a  different 
limitation  is  contained  in  the  instrument  creating  the  trust, 
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or  is  especially  prescribed  by  law.  The  estate  or  interest 
remaining  in  the  trustee  or  trustees  shall  thereupon  revert  to 
the  assignor,  his  heirs,  devisee  or  assignee,  as  if  the  trust  had 
not  been  created."  By  section  11  of  the  Personal  Property 
Law  the  same  rule  seems  to  be  appUcable  to  personal  property. 
{Mills  V.  HiLsson,  140  N.  Y.  99;  National  Park  Bank  v. 
Billings,  144  App.  Div.  536;  afFd.,on  opinion  below,  203  N.  Y. 
556.)  Inasmuch,  therefore,  as  more  than  thirty-five  years 
have  passed  since  the  creation  of  the  trust  before  any  claim 
was  made  by  the  assignee  for  any  part  of  this  fund,  the  trust 
had  ceased  and  the  assignee  had  been  divested  of  all  the 
interest  of  the  assignor  in  the  fund. 

As  I  read  the  trust  deed  the  intent  of  the  grantor  seems 
to  me  clear  to  give  to  the  woman  whom  he  afterwards  married, 
as  her  marriage  settlement,  a  life  estate  and  a  Ufe  estate 
only  in  this  trust  fimd  of  $100,000.  By  the  last  claiuse  of  the 
deed  this  seems  to  be  made  perfectly»plain,  wherein  he  states 
that  it  is  "  expressly  declared  and  agreed  that  the  whole 
residuary  interest  in  said  trust  fund  after  satisfying  the  pur- 
poses of  the  said  trust  by  pajonent  over  of  the  net  income  to 
the  said  Penelope  Overton  White  during  her  life  as  aforesaid  is 
reserved  to  and  shall  belong  to  the.  said  Henry  Morgan  as  his 
property."  Words  could  hardly  have  been  chosen  to  express 
more  clearly  his  intention  to  give  only  a  Ufe  estate  to  Penelope 
Overton  White  and  to  reserve  to  himself  all  other  interest 
in  the  property.  Nor  does  any  part  of  this  deed  express  any 
other  intention.  Upon  the  death  of  Penelope  Overton  White 
the  capital  of  the  trust  is  to  be  transferred  and  delivered  to 
Morgan  if  living,  and  if  dead  "  to  his  personal  representatives 
or  to  whomsoever  may  be  entitled  under  his  last  will  and 
testament  to  receive  the  same  as  part  of  his  estate^  Immedi- 
ately following  this  clause  is  the  clause  which  reserves  to  the 
said  Morgan  as  his  property  all  the  interest  in  that  estate  other 
than  the  life  interest  given  to  Penelope  Overton  White.  If  a 
will  had  been  executed  by  Morgan  the  legatees  under  that 
will  would  not  have  taken  as  appointees  under  the  trust  deed. 
They  would  have  taken  as  legatees  of  Henry  Morgan  under  his 
wiU.  It  is  clear  also  that  the  personal  representatives  to  whom 
reference  is  made  are  his  administrators  who  are  appointed 
in  law  to  distribute  his  property  and  they  do  not  take  in  any 
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way  as  appointees  under  this  trust  deed.  The  express  declara- 
tion is  that  if  he  be  dead  his  personal  representatives  or  the 
legatees  under  the  will  shall  receive  the  same  "  as  part  of  his 
estate."  This  means  as  part  of  his  estate  of  which  he  has 
died  intestate  or  for  which  he  has  made  provision  by  his  will. 
The  executrices  of  Penelope  Overton  White  take  nothing 
whatever  under  the  trust  deed.  They  take  under  the  intestate 
laws  of  the  State  the  moneys  to  which  their  testatrix  was  at 
all  times  entitled  after  the  death  of  Henry  Morgan,  to  wit, 
one-third  of  his  personal  property  as  his  widow.  As  before 
stated,  there  is  no  indication  of  any  intention  by  that  deed  to 
grant  any  further  estate  than  a  Ufe  estate  to  Penelope  Overton 
White.  Where,  however,  the  full  residue  is  reserved  to  the 
testator  himself  and  he  dies  intestate,  the  property  passes,  not 
by  reason  of  an  expressed  intention,  in  the  deed  or  otherwise, 
but  by  virtue  of  the  laws  of  the  State.  After  his  death 
Penelope  Overton  Morgan,  then  his  widow,  was  possessed  not 
only  of  the  Ufe  estate  in  all  of  this  fund  imder  the  trust  deed 
but  also  of  her  share  of  the  personal  property  of  which  he 
died  intestate  under  the  State  laws,  which  was  one-third  of 
*  this  trust  fund,  to  which  these  executrices  now  make  claim, 
and  judgment  for  which  they  have  been  awarded.  In  my 
judgment,  therefore,  the  conclusion  reached  by  the  judge  at 
Special  Term  properly  gave  to  these  executrices  of  Penelope 
Overton  Morgan  one-third  of  the  capital  of  said  trust  fimd, 
and  the  next  of  kin  of  Henry  Morgan,  deceased,  the  remaining 
two-thirds,  and  the  judgment  should  be  affirmed,  with  costs 
to  all  parties  separately  appearing  and  presenting  briefs  herein 
payable  out  of  the  estate. 

Clarke,  P.  J.,  Laughlin,  Page  and  Merrell,  JJ.,  concur. 

Judgment   affirmed,   with   costs  to  all  parties  separately 
appearing  payable  out  of  the  estate. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Rosa  E.  Spang,  Deceased. 

George  W.  Wickersham  and  Others,  Appellants,  Respond- 
ents; Mabel  Spang  Ancker,  Respondent,  Appellant; 
Marie  T.  Moore,  Respondent. 

First  Department,  May  27,  1921. 

WiUs  —  probate  —  aufflciency  of  evidence  to  overcome  presumption 
of  sanity  of  testator  —  rules  for  considering  verdict  of  Jury  on 
appeal  —  verdict  that  deceased  was  not  of  sound  mind  not  against 
weight  of  evidence. 

A  mere  scintilla  of  evidence  is  not  sufficient  to  overcome  the  presumption 
of  the  sanity  of  a  testator,  and  the  verdict  of  a  jury  must  be  considered 
and  its  effect  determined  under  the  same  rules  that  govern  the  court  in 
the  review  of  the  verdict  of  a  jury  in  other  cases  where,  by  the  Con- 
stitution, or  by  statute,  the  parties  have  the  right  to  a  jury  trial. 

In  determining  whether  the  verdict  of  a  jury  in  proceedings  to  probate  a 
wiU  is  against  the  weight  of  the  evidence  the  question  is  whether  the 
finding  of  the  jury  was  so  tax  against  the  weight  of  the  evidence  as  to 
indicate  passion  or  prejudice  as  the  procuring  cause  of  the  verdict. 

On  all  the  evidence,  held,  that  the  verdict  of  the  jury  that  the  testator  was 
not  of  sound  and  disposing  mind  at  the  time  the  will  was  executed  was 
not  against  the  weight  of  the  evidence. 

Appeal  by  George  W.  Wickersham  and  others  from  a  decree 
of  the  Surrogate's  Court  of  the  county  of  New  York,  entered 
in  the  office  of  said  surrogate  on  the  15th  day  of  April,  1920, 
as  resettled  by  a  decree  entered  in  said  surrogate's  office  on 
the  14th  day  of  May,  1920,  on  the  verdict  of  a  jury  adjudging 
that  two  papers  offered  for  probate  as  the  last  will  and  testa- 
ment and  codicil  thereto  of  Rosa  E.  Spang  were  executed  by 
her  at  a  time  when  she  did  not  have  testamentary  capacity  to 
execute  the  same  and  denying  probate  thereof,  and  also  from 
an  order  entered  in  said  surrogate's  office  on  the  15th  day  of 
April,  1920,  denying  appellants'  motion  to  set  aside  the 
verdict  returned  by  the  jury  as  to  issues  numbered  V  and 
X  and  to  set  aside  the  general  verdict  in  favor  of  the  con- 
testants rendered  by  the  jury  upon  direction  of  the  coiu't  and 
for  a  new  trial  made  upon  the  minutes. 
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Appeal  by  Mabel  Spang  Ancker  from  so  much  of  said 
decree  as  orders,  adjudges  and  decrees  that  the  execution 
of  the  papers  offered  for  probate  herein  was  not  caused  or 
procured  by  the  undue  influence  or  fraud  of  any  person  or 
persons. 

Pursuant  to  stipulation  dated  December  16,  1920,  an  order 
was  granted  by  the  Appellate  Division  on  December  17, 1920, 
dismissing  the  latter  appeal. 

Henry  W.  Taft  of  counsel  [Thomas  B.  Gilchrist  with  him 
on  the  brief;  Cadwalader^  Wickersham  &  Taft,  attorneys], 
for  the  proponents. 

Edgar  T.  Brackett  of  counsel  [Hiram  C.  Todd  with  him  on 
the  brief;  Brackett,  Todd,  Wheat  &  Wait,  attorneys],  for  the 
contestant  Ancker. 

Smith,  J.: 

Rosa  E.  Spang  died  June  22,  1919,  at  the  age  of  seventy- 
eight  years.  Charles  H.  Spang,  her  husband,  died  February 
14,  1919,  at  the  age  of  eighty-five  years.  The  property  of 
which  she  died  seized  was  mostly  property  that  came  from 
her  husband.  By  her  husband's  will,  after  deducting  some 
minor  legacies,  a  daughter,  Mabel,  was  given  an  annuity  of 
$20,000  a  year,  and  the  widow  was  given  the  income  from 
the  balance  of  the  property.  After  the  death  of  the  life 
annuitants  the  property  was  to  be  given  in  part  for  certain 
specific  purposes  named  and  the  remainder  to  his  executors 
to  be  distributed  for  charitable  purposes  as  they  might  select. 
Under  the  laws  of  the  State  of  Pennsylvania,  of  which  State 
her  husband  was  a  resident  at  the  time  of  his  death,  the 
widow  had  the  right  to  elect  to  take  under  the  will  or  to  take 
one-half  of  the  husband's  property.*  She  assumed  to  mak6 
such  an  election  just  prior  to  her  death  to  take  one-half,  and 
if  that  election  be  a  valid  election,  the  estate  of  Rosa  E.  Spang 
at  the  time  of  her  death  amounted  to  about  $1,600,000. 

By  the  paper  sought  to  be  proven  as  her  will,  Rosa  E. 

♦  See  Wms  Act  of  1917  (Penn.  Laws  of  1917,  p.  410,  No.  190),  {  23; 
Intestate  Act  of  1917  (Penn.  Laws  of  1917,  p.  431,  No.  192),  §  1.— [Rep. 
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Spang,  after  giving  some  minor  legacies  and  providing  for  the 
payment  of  inheritance  taxes  out  of  the  estate,  provided  for 
the  estabUshment  of  a  charitable  organization  to  be  called  the 
Rosa  Spang  Foundation,  and  gave  to  that  corporation  so  to 
be  organized  the  residue  of  her  property,  subject,  however,  to 
the  payment  to  her  daughter  Mabel  of  an  annuity  of  $10,000 
for  life.  TJie  charities  which  were  to  be  the  beneficiaries  of  the 
income  under  thL^  Rosa  Spang  Foimdation  were  described  to 
be  for  "  the  relief  of  poverty  and  distress,  and  especially  in 
caring  for  young  children  and  babes,  who  by  reason  of  orphan- 
age, abandonment  or  otherwise,  are  without  means  of  proper 
support  and  maintenance;  in  providing  for  the  education, 
instruction  and  aid  of  the  deserving  blind;  and  also  in  afford- 
ing temporary  relief  to  unobtrusive  suffering  endured  by 
industrious  or  worthy  persons,  including,  the  bestowal  or 
distribution  of  any  part  of  such  income  to  and  among  benevo- 
lent or  charitable  institutions,  objects  or  persons,  such  as  shall 
be  deemed  most  useful,  deserving  or  judicious." 

Charles  H.  Spang  and  Rosa  E.  Spang  were  married  in 
1898.  The  daughter  Mabel  was  born  in  1885.  There  is  no 
question  raised  as  to  the  parentage  of  this  daughter  and  she 
was  accepted  both  before  the  marriage  of  her  parents  and 
afterwards  as  their  child  and  provided  for  as  such.  The 
codicil  to  this  will  simply  provided  for  a  legacy  to  Charles  C. 
Lockwood  of  $10,000  and  was  executed  immediately  after  the 
execution  of  the  will,  and  in  discussing  the  issues  in  the  case 
the  will  and  codicil  will  be  referred  to  simply  as  the  will  of 
Rosa  E.  Spang.  When  this  paper  was  offered  for  probate, 
Mabel  Ancker,  the  daughter,  filed  objections  alleging  that  the 
will  was  not  executed  with  proper  formalities,  that  the  sa^ie 
was  procured  by  undue  influence  and  that  the  paper  was 
executed  at  a  time  when  Rosa  E.  Spang  was  of  unsound  mind 
and  without  testamentary  capacity  to  execute  a  will.  Objec- 
tions were  also  filed  by  Marie  T.  Moore  who  was  a  legatee 
under  a  prior  will.  Mabel  Spang,  the  daughter,  was  first 
married  to  a  man  by  the  name  of  Crome  and  after  his  death 
was  married  to  a  man  by  the  name  of  Ancker.  She  was  in 
Europe  at  the  time  of  the  death  of  her  father  and  only  reached 
America  a  couple  of  days  before  her  mother's  death.  She 
had  had  considerable  difficulty  in  getting  passports  by  reason 
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of  the  fact  that  when  she  went  to  Europe  her  passports  were 
given  to  her  under  her  former  name  of  Mabel  Croine,  and 
she  secured  passports  authorizing  her  return  under  the  same 
name,  and  as  she  desired  to  return  to  Europe  she  used  the 
name  of  Crome  in  this  country  and  first  filed  the  objections 
under  that  name. 

Upon  the  trial  of  the  issues  before  the  jury  all  questions 
were  by  the  court  withdrawn  from  the  consideration  of  the  jiuy 
except  the  question  as  to  the  testamentary  capacity  of  the 
deceased  at  the  time  of  the  execution  of  the  will  and  of  the 
codicil,  and  upon  that  question  the  jury  has  found  that  the 
deceased  had  not  testamentary  capacity  at  the  time  she  signed 
the  paper  offered  for  probate  as  her  will  and  codicil.  From 
the  decree  entered  upon  this  finding  this  appeal  has  been  taken 
by  the  executors  named  in  the  will. 

In  the  briefs  of  counsel  criticism  is  made  on  the  one  hand 
of  Mr.  Lockwood's  actions  as  bearing  upon  his  interest  in  this 
case.  I  find  nothing  in  the  record,  however,  which  justifies 
any  adverse  criticism.  There  was  no  effort  on  his  part  to 
obtain  any  advantage  for  himself  or  for  any  one  else  whom  he 
represented.  Mrs.  Spang  became  suspicious  of  him  and 
desired  to  change  her  attorney  and  he  himself  brought  Mr. 
Wickersham  into  the  case.  On  the  other  hand,  Mr.  Wicker- 
sham  has  given  full  recognition  to  any  obligation  w^hich  he 
might  owe  to  Mr.  Lockwood,  and  himself  procured  the  l^acy 
of  $10,000  to  Mr.  Lockwood  to  be  inserted  in  the  codicil  of  the 
will.  Criticism  is  made  of  the  form  of  the  will  which  gave 
to  these  executors  personally  any  property  which  might  fail 
to  pass  thereunder  by  virtue  of  any  statutes  against  the  passing 
of  property  under  a  will  to  charitable  institutions  made  within 
certain  periods  beforfe  the  death  of  the  testatrix.  The  will 
as  drawn  contained  no  illegal  provisions.  Considerable  criti- 
cism is  made  of  the  act  of  Dr.  Chapin  in  excluding  the  daughter 
from  her  mother's  room  when  she  came  there  just  prior  to  her 
mother's  death.  But  this  was  done  in  accordance  mth  the 
expressed  wish  and  determination  of  the  mother  not  to  see 
her  daughter,  and  it  can  well  be  surmised  that  any  scene 
between  them  would  have  hastened  her  mother's  death. 
These  executors  in  this  wiH  were  all  men  of  standing  in  the 
community. 
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The  only  issue  here  argued  is  as  to  whether  the  finding 
of  the  jury  is  based  upon  sufficient  evidence.    In  Matter  of 
Eno  (196  App.  Div.  131),  decided  by  this  court  April  8,  1921, 
the  opinion  of  Mr.  Justice  Page  states  the  rule  which  is  to 
guide  our  determination  of  this  question.    It  is  there  stated 
that  a  mere  scintilla  of  evidence  is  not  sufficient  to  overcome 
the  presumption  of  the  sanity  of  the  party  executing  the  will, 
and  that  the  verdict  of  the  jury  must  be  considered  and  its 
effect  determined  under  the  same  rules  that  govern  the  court 
in  the  review  of  the  verdict  of  the  jury  in  other  cases  where, 
by  the  Constitution,  or  by  the  statute,  the  parties  have  the 
right  to  a  jury  trial.    Upon  this  rule  of  law  as  there  declared 
this  court  was  unanimous,  and  the  only  question,  as  we  view 
this  case,  which  we  are  called  upon  to  determine  is  as  to 
whether  under  this  rule  the  verdict  is  against  the  weight  of 
evidence.    Upon  that  question,  further,  we  are  controlled  by 
the  uniform  rulings  of  the  courts.    The  question  is  not  as  to 
what  the  reviewing  judge  would  have  decided  if  the  case  had 
been  originally  before  him  for  determination,  but  the  question 
to  be  determined  is  as  to  whether  the  finding  of  the  jury  was 
so  far  against  the  weight  of  evidence  as  to  indicate  passion  or 
prejudice  as  the  procuring  cause  of  the  verdict.    While  there 
is  evidence  in  the  case  tending  to  estabhsh  the  mental  capacity 
of  the  decedent,  there  is  much  evidence  to  the  contrary.    There 
is  evidence  in  the  case  as  to  the  vulgarity  of  the  deceased  and 
perhaps  of  a  depraved  mind  tending  to  eroticism,  but  such  a 
perversion  of  the  mind,  even  if  abnormal,  in  no  way  entered 
into  the  making  of  this  will.    That  tendency  was  perhaps 
caused  by  the  phyisical  condition  of  the  deceased.    But  what- 
ever the  cause  may  have  been,  it  had  existed  for  many  years 
prior  to  her  death,  so  that  under  the  evidence  of  the  experts 
for  the  contestants  it  had  little,  if  any,  significance  in  deter- 
mining whether  at  the  time  of  the  execution  of  the  paper 
propounded  as  her  will  she  had  senile  dementia,  which  is 
claimed  to  have  incapacitated  her  from  making  a  will.    The 
brutality  of  the  deceased  to  her  husband  in  his  last  sickness 
as  sworn  to  by  the  witnesses  for  the  contestants,  if  not  exag- 
gerated, would  indicate  an  abnormal  mind,  but  no  such  per- 
version of  the  mind  has  in  any  way  entered  into  or  influenced 
the  making  of  the  will  in  question,  although  it  may  be  generally 
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pertinent  as  to  the  question  of  mental  capacity  to  make  a 
will.  On  the  other  hand,  there  is  evidence  of  facts  which 
are  clear  indications  of  senile  dementia,  which,  if  it  existed, 
would  have  rendered  her  incapable  of  comprehending  the 
natural  claims  to  her  boimty.  To  my  mind  one  of  the  most 
significant  facts  which  bear  upon  this  question  is  her  apparent 
vacillation  m  her  regard  for  her  daughter.  This  daughter  in 
her  yoxmger  days  was  sent  to  school  and  there  came  under 
the  influence  of  a  teacher  who  had  acquired  apparently  an 
unnatural  influence  over  her  and  the  influence  was  a  degrading 
one.  To  withdraw  her  from  this  influence  the  father  and 
mother  had  her  committed  to  a  sanitarium.  This  was  done 
upon  the  certificate  of  physicians  according  to  the  requirements 
of  the  statute.  A  habeas  corpus  proceeding  was  commenced 
which  was  tried  in  Brooklyn,  and  upon  that  proceeding  the 
certificates  of  these  physicians  were  produced  and  made 
public,  and  the  daughter  charged  the  mother  as  being  an 
unnatural  mother  and  stated  publicly  that  her  mother  would 
lie  about  her  and  poison  her  if  necessary  to  accomplish  her 
purposes.  She  was  finally  released  from  the  sanitariimi  and 
put  in  charge  of  another  woman,  with  whom  she  was  sent 
abroad,  and  she  remained  abroad  for  a  number  of  years,  and 
finally  came  home  and  was  married  to  Crome,  her  mother 
and  father  attending  the  wedding.  This  proceeding  before 
the  court  in  Brooklyn  caused  deep  resentment  against  the 
daughter  on  the  part  of  the  deceased,  which  seemed  to  return 
from  time  to  time  during  the  rest  of  her  life.  I  say  from  time 
to  tune,  because  during  this  period  there  were  times  when 
the  mother  is  shown  to  have  spoken  kindly  of  her,  while  towards 
the  close  of  her  life  her  picture  which  hung  upon  her  mother's 
wall  was  turned  face  to  the  wall  and  she  spoke  very  bitterly 
of  her  daughter.  Before  her  husband's  death  she  had  executed 
a  will  giving  her  personal  property  to  Mrs.  Marie  T.  Moore. 
At  the  time  of  her  husband's  death  Mr.  Lockwood  was  the 
attorney  for  her  husband,  as  well  as  her  attorney.  He  called 
her  attention  to  the  fact  that  by  this  wall  all  the  property 
which  she  acquired  from  her  husband  which,  if  she  elected 
to  take  under  the  Pennsylvania  statute  would  amount  to 
$1,500,000,  would  go  to  Mrs.  Moore.  She  at  first  insisted 
that  all  that  the  will  meant  was  that  her  personal  belongings 
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should  go  to  Mrs.  Moore,  but  afterwards,  after  explanation 
by  Mr.  Lockwood,  she  made  a  new  will,  in  which  she  gave 
all  of  her  property,  after  the  payment  of  fier  debts,  to  her 
daughter  Mabel.  The  making  of  this  will  is  not  in  itself, 
as  I  view  it,  so  significant,  because  of  the  conceded  fact  that 
it  was  made  as  a  temporary  will  until  a  further  will  could 
be  more  dehberately  drawn.  But  her  expressions  in  connection 
with  the  making  of  that  will  are  significant  of  her  sentiments 
towards  her  daughter  at  that  time.  ♦  Mr.  Lockwood  sweass 
that  at  the  time  she  executed  this  new  will  in  February,  after 
her  husband's  death,  she  stated  that  she  intended  to  draw  a 
new  will  in  which  the  bulk  of  her  property  should  go  to  her 
daughter.  The  witness  Harvey  swears  that  after  the  making 
of  this  will  and  within  five  weeks  after  her  husband  died  she 
asked  her  what  would  become  of  her  things  if  she  should 
die,  and  the  deceased  answered,"  You  damn  fool,  who  do  you 
suppose  would  get  them  but  my  daughter,"  and  further,  that 
the  deceased  said  to  her  about,  three  weeks  before  her  death, 
" '  Harvey,  I  am  going  to  die,'  and  I  said  '  I  wouldn't  think 
so,  Mrs.  Spang;  you  have  got  plenty  now;  you  can  look  after 
yourself  and  take  care  of  yourself.'  '  No,*  she  said^  '  I  am 
going  to  die,  and  if  that  Mabel  would  only  be  here,'  she  said, 
'until  this  will  is  settled;'  and  I  said:  'Well,  now,  Mrs. 
Spang,  look  here,  why  do  you  feel  so  badly? '  '  Because,'  she 
said,  '  I  am  going  to  die,  Harvey,  but  when  I  die  I  will  make 
a  will,  and  I  will  leave  things  to  my  friends;  I  won't  do  like 
Mr.  Spang  done.'  I  said:  '  You  will? '  She  said  '  Yes;  there 
are  three  I  am  going  to  remember  outside  of  my  child;  that 
is  Mrs.  Keating,  Mrs.  Moore  and  Maggie  Dunn.'  "  There 
is  no  doubt  that  about  the  time  she  made  her  will  her  antipathy 
to  her  daughter  had  returned.  She  had  given  orders  that 
her  daughter  should  not  see  her  after  she  returned.  As  before 
stated,  she  had  turned  her  daughter's  picture  face  to  the 
wall.  The  testimony  shows  that  her  gift  to  her  daughter 
in  the  will  was  given  by  reason  of  the  persuasion  of 
Mr.  Wickersham.  The  inconstancy  of  her  feelings ,  towards 
her  daughter  from  the  time  of  her  husband's  death  to  the 
time  she  died  leaves  serious  doubt  in  the  mind  as  to  whether 
she  was  capable  of  appreciating  the  moral  claims  that  her 
daughter   had   to   her   property.     Moreover,    she   had   told 
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Mrs.  Brown  that  she  was  to  leave  her  $25,000  in  her  will. 
After  she  executed  the  will,  Mr.  Lockwood  swears  Mrs.  Brown 
told  him  that  Mrs.  Spang  said  to  her  that  they  did  not  draw 
the  will  in  the  way  she  wanted  it.  "  It  was  a  long  rigmarole 
and  I  was  too  sick  to  imderstand  it,  you  know  I  wanted  to 
leave  you  $25,000  as  I  told  you,  and  I  am  afraid  they  have 
not  got  that  in  right;  you  take  my  handbag  with  all  the 
jewelry,  and  if  I  die,  keep  it;  it  will  help  to  make  up  for  what 
you  have  done."  This  Mrs.  Brown  denies,  except  that  she 
admits  that  Mrs.  Spang  told  her  that  she  would  leave  her 
$25,000.  The  part  of  the  conversation  between  Mrs.  Brown 
and  Lockwood  as  sworn  to  by  Lockwood  is  not  competent 
evidence  of  the  facts  therein  stated.  It  is  only  competent, 
if  at  all,  as  tending  to  discredit  the  testimony  of  Mrs.  Brown, 
who  swore  to  facts  tending  to  establish  the  mental  capacity 
of  the  testatrix.  She  had  said  that  she  was  going  to  leave 
money  to  Mrs.  Keating  and  Mrs.  Moore,  but  she  left  them 
nothing  in  her  will.  The  testimony  of  Dr.  Peterson,  the 
expert,  sworn  in  behalf  of  the  proponents  of  the  will,  strongly 
tends  to  establish  her  mental  capacity.  On  cross-examination, 
however,  a  number  of  instances  were  referred  to  which  had 
been  sworn  to  by  other  witnesses  which  Dr.  Peterson  himself 
said  indicated,  if  true,  "  a  lack  of  intelligent  grasp  of  aflfairs." 
Her  forgetfulness  is  an  indication  of  a  weakened  mind,  espe- 
cially forgetfulness  of  an  important  incident  occurring  shortly 
before.  She  forgot  that  the  will  she  had  made  in  favor  of  Mrs. 
Moore  had  been  destroyed  and  doubted  if  that  had  been  done. 
She  signed  the  election  to  take  under  the  Pennsylvania  statute 
which  gave  to  her  a  million  and  a  half  of  property,  and  yet, 
after  having  signed  that  paper  she  wrote  to  Mr.  Wickersham 
that  she  had  no  memory  of  signing  it  and  was  very  skeptical 
of  the  signature.  Very  strong  corroboration  of  the  incapacity 
of  the  deceased  is  found  in  the  testimony  of  six  physicians 
who  had  treated  her  at  periods  within  the  last  five  years  of 
her  life,  all  of  whom  swore  to  a  large  number  of  acts  during 
those  times  that  they  considered  irrational.  Still  further  is 
the  testimony  of  two  of  the  experts  called  for  the  contestants, 
who  swear,  upon  the  hypothetical  question  involving  facts 
which  the  jury  were  at  liberty  to  believe,  that  at  the  time  of 
the  making  of  the  will,  the  deceased  was  suflfering  from  senile 
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dementia  and  incapable  of  understanding  the  nature  of  her 
act  and  its  consequences. 

This  will  was  executed  upon  the  day  before  the  death  of 
Rosa  E.  Spang.    She  was  confessedly,  at  that  time,  in  a  very 
feeble  condition.    Within  a  few  days  she  had  had  several 
attacks  of  heart  trouble,  which  were  apparently  due  not  only 
to  her  age,  but  to  a  disease  which  was  cancerous  in  its  nature 
and  which  affected  her  whole  system.    Upon  the  night  before 
she  had  had  a  very  serious  attack  from  which  it  was  at  times 
doubtful  if  she  would  recover.    There  is  considerable  evidence 
of  her  having  expressed  strong  aversion  to  children,  calling 
them  little  brats,  and  strong  aversion  to  Organized  charities, 
and  of  her  having  expressed  the  behef  that  the  moneys  given 
for  those  charities  never  reached  the  persons  sought  to  be 
benefited  by  the  charities.    And  still  the  provisions  of  the 
will  were  in  part  for^the  benefit  of  children  and  authorized 
the  giving  of  these  moneys  by  the  trustees  of  the  Rosa  Spang 
Foundation  to  charitable  institutions  for  distribution.    These 
provisions  in  the  will  might  have  been  found  by  the  jury  to 
have  indicated  a  change  of  purpose  which  is,  at  least,  significant 
upon  the  mental  capacity  of  the  deceased  at  the  time  she 
executed  the  will,  and  the  jury  might  have  been  in  doubt  as 
to  whether  she  fully  understood  its  provisions,  by  reason  of 
her  physicial  condition  at  the  time  she  executed  it.     One 
of  the  facts  to  be  considered  in  sending  a  case  back  for  a 
retrial  is  the  probability  that  a  different  conclusion  will  be 
reached  upon  a  subsequent  trial.    In  my  judgment,  the  result 
of  a  new  trial  would  be  the  same  as  that  reached  by  the  jury 
in  the  verdict  here  rendered. 

In  this  recital  I  have  not  mentioned  many  other  incidents 
to  which  weight  is  given  by  the  physicians  as  indicating  the 
mental  lapses  of  the  deceased  and  the  senile  dementia.  It 
clearly  cannot  be  said  that  the  verdict  is  without  evidence 
to  support  it,  nor  in  my  judgment  can  it  be  said  that  the 
verdict  indicates  passion  or  prejudice  on  the  part  of  the  jury. 
The  law  has  given  the  right  to  determine  the  facts  in  these 
cases  to  a  jury,  and  we  are  not  authorized  to  reverse  their 
finding  merely  because  we  might  individually  have  reached  a 
different  conclusion. 
Without  further  discussion  the  decision  which  we  have 
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reached  is  that  upon  the  appeal  of  the  executors  the  decree 
must  be  affirmed,  with  costs  out  of  the  fund  to  all  parties 
presenting  briefs.    The  appeal  of  the  contestants  is  dismissed, 

Clarke,  P.  J.,  Laughun,  Dowling  and  Greenbaum,  JJ., 
concur. 

Decree  affirmed,  with  costs  to  all  parties  payable  out  of  the 
estate,  and  appeal  of  contestants  dismissed. 


Arthur  Kunze  and  Others,  Respondents,  v.  Joseph  N.  Weber 
and  Others,  Appellants. 

First  Department,  May  27,  1921. 

Corporations  —  membership  corporations  —  Musical  Mutual  Pro- 
tective Union,  incorporated  as  membership  corporation,  affiUated 
with  American  Federation  of  Musicians,  an  unincorporated  asso- 
ciation, is  subject  to  laws  of  this  State  —  internal  management 
of  corporation  not  subject  to  control  of  unincorporated  association 
—  action  of  board  of  directors  of  corporation  in  suspending  presi- 
dent not  subject  to  review  by  president  of  unincorporated  asso- 
ciation—  action  of  president  of  unincorporated  association  in 
suspending  members  of  board  of  directors  of  corporation  unjusti- 
fied—  said  members  had  right  to  resort  to  courts  —  injunction 
order  contained  sufficient  recital  of  grounds  on  which  granted. 

The  plaintiffs  are  a  majority  of  the  board  of  directors  of  the  Musical  Mutual 
Protective  Union,  a  membership  corporation  organized  under  the  laws 
of  this  State,  which  is  afi&liated  with  the  American  Federation  of  Musicians, 
an  unincorporated  association  having  members  in  different  States.  In 
the  by-laws  of  the  Protective  Union  appeal  from  any  decision  of  the 
board  of  directors  to  the  executive  board  and  the  convention  of  the  federa- 
tion is  provided  for. 

Heldf  that  while  the  primary  purpose  of  the  federation  is  the  formation 
of  unions  not  incorporated  under  the  laws  of  any  State,  this  does  not 
prevent  a  local  union  becoming  incorporated  and  thereafter  affiliating 
with  the  federation,  but  if  such  corporation  is  accepted  by  the  federation 
the  acceptance  is  subject  to  the  laws  of  the  State  under  which  the  local 
union  is  incorporated. 

The  directors  of  the  union  having  suspended  its  president  under  the  power 
conferred  on  them  by  the  by-laws  of  the  union  and  having  given  notice 
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to  him  of  the  charges  and  a  time  and  place  for  hearing,  they  were  justified 
in  disregarding  an  order  issued  by  the  president  of  the  federation,  called 
an  emergency  order,  staying  all  proceedings  for  the  presentation  and 
hearing  of  charges  against  the  president  of  the  union,  enjoining  them 
from  acting:  as  directors  of  the  union,  and  generally  from  taking  any 
action  against  its  president. 

The  power  to  regulate  the  internal  affairs  of  the  union  is  given  under  the 
laws  of  this  State  and  is  not  subject  to  interftrence  by  the  federation, 
and  the  fact  that  the  union  was  affiliated  with  the  federation  did  not 
give  the  latter,  nor  its  president,  any  jurisdiction  or  power  to  interfere 
with  the  internal  management  of  the  union. 

The  right  to  suspend  the  president  of  the  union,  given  to  the  majority  of 
the  board  of  directors  thereof  under  the  by-laws  which  were  passed  in 
pursuance  of  the  laws  of  this  State,  is  not  subject  to  review  by  the  president 
of  the  federation,  and  the  president  of  the  union  having  been  suspended 
neither  the  federation  nor  its  president  had  the  right  to  reinstate  him 
and  enjoin  the  members  from  interfering  with  his  acting  as  president 
nor  the  right  to  enjoin  the  trial  of  the  charges. 

The  remedy  of  the  suspended  president .  was  through  the  union  and  its 
by-laws  and  not  by  appeal  to  the  federation,  except  so  far  as  the  right  to 
appeal  was  given  by  the  by-laws. 

The  president  of  the  federation  exceeded  his  powers  in  expelling  the  plain- 
tiffs therefrom  and  notifying  employers  of  musicians  of  the  expulsion, 
since  that  power  lies  with  the  executive  board  of  the  federation,  and  the 
injunction  restraining  the  officers  of  the  federation  and  of  the  union  from 
preventing  the  plaintiffs  from  exercising  their  rights  as  members  of  the 
union  and  restraining  the  president  of  the  union  from  acting  as  such 
was  properly  granted.  Said  order  of  exptilsion  cannot  be  justified 
under  the  emergency  clause  of  the  constitution  and  by-laws  of  the 
federation  in  which  certain  powers  are  given  to  the  president  in 
emergencies,  for  that  clause  will  not  be  construed  by  the  courts  to  give 
him  any  further  powers  than  are  necessary  to  preserve  the  status  quo, 
or  to  protect  the  federation  till  action  can  be  taken  by  the  executive 
council  or  the  federation  in  convention. 

The  plaintiffs  had  a  right  to  resort  to  the  courts  since  they  were  expelled 
without  hearing  and  deprived  of  their  means  of  livelihood,  without  any 
opportunity  for  an  immedilkte  and  prompt  review  of  the  action  of  the 
president  of  the  federation. 

The  order  to  show  cause  and  the  temporary  injunction  did  not  purport 
to  suspend  the  president  of  the  union  but  merely  to  give  effect  to  the 
suspension  legally  made  by  the  board  of  directors,  and  to  restrain  the 
president  from  acting  in  contravention  thereof. 

The  said  orders  sufficiently  state  the  grounds  on  which  they  were  granted 
as  required  by  section  610  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  defendants,  Joseph  N.  Weber  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
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Special  Term  and  entered  in  the  oflBce  of  the  clerk  of  the 
county  of  New  York  on  the  26th  day  of  February,  1921, 
granting  plaintiffs'  motion  for  a  temporary  injunction  restrain- 
ing the  oflScers  of  the  American  Federation  of  Musicians  and 
the  oflBcers  of  the  Musical  Mutual  Protective  Union  from 
interfering  with  or  preventing  the  plaintiffs  from  exercising 
their  rights  and  privileges  as  members  of  the  Musical  Mutual 
Protective  Union,  from  giving  notice  that  the  plaintiffs  had 
been  expelled  from  the  union  and  from  issuing  notices  caUing 
for  the  election  of  directors  of  the  union  or  proceeding  to  elect 
directors,  and  restraining  the  president  of  the  union  from 
exercising  any  of  the  powers  of  the  president. 

WiUiam  P.  Moloney,  for  the  appellants. 

George  Edwin  Joseph  of  counsel  [Jacob  J.  Schwebel,  attorney], 
for  the  respondents. 

Smith,  J.: 

The  plaintiffs  are  eight  directors  of  the  Musical  Mutual 
Protective  Union  and  constitute  a  majority  of  the  board. 
This  Protective  Union  is  a  membership  corporation  organized 
under  the  laws  of  the  State  of  New  York.  The  American 
Federation  of  Musicians  is  an  xmincorporated  association 
containing  members  in  different  States.  It  is  provided  in  the 
articles  of  association  of  the  federation  that  any  musicial 
union  may  be  affiliated  with  them.  The  Protective  Union 
has  been  affiliated  with  the  American  Federation  and  in  the 
by-laws  of  the  Protective  Union  appeal  from  any  decisions  of 
the  board  of  directors  of  the  Protective  Union  to  the  executive 
board  and  the  conventi<m  of  the  federation  is  provided  by 
article  1,  section  6,  of  the  by-laws  of  the  Protective  Union. 
It  is  also  provided  that  the  Protective  Union  shall  send  the 
president  and  two  delegates  to  the  convention  of  the  American 
Federation. 

The  plan  of  the  American  Federation  seems  to  be  primarily 
for  the  formation  of  local  imions  not  incorporated  under  the 
laws  of  any  State.  This  does  not  prevent,  however,  a  local 
App.  Div.— Vol.  CXCVII.        21 
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union  becoming  incorporated  and  thereafter  becoming  aflSliated 
with  the  American  Federation.  If  such  corporation,  however, 
is  accepted  by  the  American  Federation,  it  must  be  subject  to 
the  laws  of  the  State  imder  which  the  local  union  is  incorpo- 
rated. Of  course  the  federation  may  refuse  membership  to 
members  of  the  local  union  other  than  a  local  union  independent 
of  such  a  corporation.  But  this  has  not  been  done  in  the 
case  at  bar,  and  the  Protective  Union  is  still  a  membership 
corporation  organized  imder  the  laws  of  this  State,  and  is 
affiliated  with  the  federation. 

It  is  not  quite  clear  as  to  just  the  nature  of  the  membership 
in  this  American  Federation.  Sometimes  the  unions  them- 
selves are  referred  to  as  the  members.  Other  times  the 
members  of  the  local  unions  are  referred  to  as  members  of  the 
federation.  A  fair  interpretation,  however,  is  that  the  mem- 
bers of  these  local  unions  become  members  of  the  federation 
ipso  facto  when  the  local  union  is  organized  imder  or  affiUated 
with  the  federation  and  the  existence  of  the  local  unions  as 
members  is  simply  an  administrative  factor  to  accomplish 
the  purposes  sought  to  be  accomplished  by  the  federation. 

With  this  condition  of  the  membership  of  the  American 
Federation  we  may  refer  to  the  facts  of  the  particular  case, 
in  order  to  ascertain  just  what  questions  arise  for  determina- 
tion. One  Finkelstein  had  been  elected  the  president  of  this 
Protective  Union.  There  arose  a  difference  in  the  union  over 
the  acts  of  Finkelstein,  and  the  eight  members  of  the  board 
of  directors  preferred  charges  against  the  president,  suspended 
him  as  president  and  gave  him  notice  of  a  hearing.  Finkelstein, 
as  president,  had  refused  to  put  motions  that  were  properly 
made  ia  a  meeting  of  the  board  of  directors.  He  appointed 
a  man  as  sergeant-at-arms,  who  was  not  confirmed  by  the 
board,  as  he  was  required  to  be  and  he,  nevertheless,  issued 
warrants  for  the  payment  of  his  salary  on  the  ground  that 
he  was  a  holdover.  Clearly  he  was  not  a  holdover  if  his 
original  employment  was  not  confirmed.  There  are  other 
charges  against  Finkelstein  but  it  is  probably  immaterial  here 
to  consider  whether  they  were  suflScient  to  authorize  his 
removal  as  the  president  of  the  Protective  Union.  Finkelstein 
went  to  the  defendant  Weber,  who  is  the  president  of  the 
American  Federation,  and  Weber  immediately  issued  an  order 
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which  he  called  an  emergency  order  staying  all  proceediQgs 
for  the  presentation  or  consideration  of  charges  against 
Finkelstein,  and  enjoining  these  directors  from  acting  as 
directors  of  the  Protective  Union  and  generally  prohibiting 
them  from  I^Jdng  any  action  as  against  Finkelstein  as  president 
of  the  Protective  Union.  The  directors  disregarded  this  order 
ot  Weber  on  the  ground  that  it  was  without  jurisdiction. 
It  seems  clear  to  me  that  it  was  without  jurisdiction.  This 
corporation  is  a  corporation  with  a  statute  r^ulating  its 
affairs.  It  was  authorized  to  make  by-laws,  and  the  by-laws 
adopted  provided  how  the  president  could  be  removed.  The 
directors  took  proceedings  for  the  removal  of  the  president 
by  making  charges  and  giving  him  notice  of  a  heariag,  and 
meantime  they  suspended  him  from  acting  as  president. 
Then  came  the  order  from  Weber.  It  seems  clear  that  the 
mere  fact  that  that  this  Protective  Union  was  affiliated  with 
the  American  Federation  neither  gives  to  the  federation  nor 
to  the  president  thereof  the  power  to  interfere  with  the  internal 
management  of  the  corporation.  If  the  union  itself  had 
committed  any  act  which  was  repugnant  to  the  purposes  of 
the  federation,  the  right  of  affiliation  might  have  been  with- 
drawn. The  power,  however,  to  regulate  the  internal  affairs 
of  this  corporate  union  is  given  imder  the  laws  of  the  State 
and  is  not  subject  to  interference  from  this  unincorporated 
association.  In  this  respect  the  rights  of  the  members  of  this 
union  materially  differ  from  the  rights  of  members  of  a  union 
OTganized  under  the  federation  itself,  wherein  the  federation 
might  itself  make  laws  which  defined  and  designated  those 
rights.  The  right  to  suspend  an  officer  of  the  corporation 
given  to  the  majority  of  the  board  of  directors  under  the 
by-laws  passed  in  pursuance  of  the  laws  of  the  State  is  not 
subject  to  review  by  this  president  of  the  federation.  Under 
the  orders  which  were  disregarded  by  these  directors  and  for 
which  these  directors  have  been  expelled,  the  president  of  this 
federation  assumed  to  take  the  power  given  by  law  to  the 
directors  of  the  Protective  Union  away  from  those  directors. 
This  was  in  excess  of  the  president's  authority.  Having 
suspended  this  president  of  the  Protective  Union  as  might  be 
lawfully  done  under  their  by-laws,  neither  the  American 
Federation  nor  the  president  of  the  federation  had  the  right 

Digitized  by  VjOOQIC 


324  KuNZE  V.  Weber. 


First  Department,  May,  1921.  [Vol.  197 

to  reinstate  him  and  enjoin  the  members  from  interfering 
with  his  acting  as  president  while  he  was  so  suspended.  Nor 
had  the  federation  or  its  president  the  right  to  enjoin  the 
trial  of  the  charges  made  against  the  president  of  the  Protective 
Union.  The  remedy  of  the  president  of  the  Protective  Union 
was  through  the  corporation  and  its  own  by-laws  and  not 
by  appeal  to  the  American  Federation,  except  so  far  as  the 
right  of  appeal  was  given  by  the  by-laws  of  the  Protective 
Union  itself.  When  the  eight  directors  disregarded  this  order 
of  the  president  staying  the  action  of  the  local  union,  the 
president  made  another  order  in  which  he  first  made  all 
members  of  any  affiliated  union  members  of  the  federation, 
and  by  a  later  order  expelled  these  eight  members.  Of  course, 
if  these  men  were  not  members  of  the  federation  he  could 
not  make  them  members  of  the  federation  merely  for  the 
purpose  of  expelling  them.  It  was  not  nece&sary  to  make 
them  members  of  the  federation.  They  were  already  members. 
But  even  if  this  corporation  had  not  been  incorporated  this 
president  had  no  authority  to  expel  these  members  thus 
summarily  without  giving  them  a  hearing,  even  if  he  had 
the  right  to  expel  them  at  all.  But  he  has  expelled  them  and 
notified  the  employers  of  musicians  that  they  were  expelled 
as  members,  which  has  resulted  in  their  being  thrown  out  of 
employment.  The  emergency  clause  in  the  constitution  and 
by-laws  of  the  federation,  in  which  powers  are  given  the 
president  in  emergencies  will  not  be  construed  by  the  courts 
to  give  him  any  further  powers  than  are  necessary  to  preserve 
the  status  quo,  or  to  protect  the  federation  imtil  action  can 
be  taken  by  the  executive  council  or  the  federation  in  conven- 
tion. The  power  to  expel  is  given  to  the  executive  board  of 
the  federation  and  not  to  the  president.  Otherwise,  if  the 
executive  board  were  not  in  actual  seasion,  the  president 
would  have  the  power  to  expel  any  one  and  call  it  an  emergency 
matter  which  would  hold  imtil  the  next  meeting  of  the  con- 
vention which  might  be  a  year  off.  This  would  be  true  even 
if  the  union  were  not  a  corporation.  Such  a  power  involving 
property  rights  is  denied  because  inequitable.  This  order 
was  clearly  in  excess  of  any  powers,  emergency  or  otherwise, 
and  an  injunction  was  properly  granted  to  prevent  this 
president  exercising  any  such  powers.    That  these  by-laws 
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cannot  authorize  this  president  to  deprive  plaintiffs  of  their 
rights  as  members  of  the  corporation  by  any  emergency  clause 
comes  directly  within  the  ruling  of  the  Court  of  Appeals  in 
Matter  of  Brawn  v.  Order  of  Foresters  (176  N.  Y.  132). 

It  is  claimed,  however,  that  these  respondents  have  no 
right  to  appeal  to  the  courts  imtil  they  have  exhausted  their 
remedies  within  the  corporation.  As  a  general  proposition 
this  is  true.  But  here  these  men  have  been  expelled  and  notice 
of  their  expulsion  given  and  they  have  been  deprived  of  their 
liveUhood,  without  a  hearing.  There  is  no  provision  xmder 
the  by-laws  of  the  American  Federation  for  any  appeal  from 
any  emergency  order  of  the  president  except  to  bring  the 
matter  up  at  the  next  convention.  If  there  were  any  such 
provision  for  review,  it  must  be  prompt  in  its  action,  other- 
wise the  power  to  expel  a  member  as  an  emergency  act  would 
be  unreasonable  and  invaUd. 

The  point  is  made  by  the  appellants  that  neither  the  judge 
granting  the  order  to  show  cause,  nor  the  Special  Term  which 
made  the  order  appealed  from  had  power  to  suspend  or  remove 
the  president  of  the  Protective  Union.  They  cite  as  their 
authority  sections  305  and  307  of  the  General  Corporation 
Law.  These  sections  provide  how  injunctions  suspending 
trustees  or  officers  may  be  granted  by  the  courts  but  they 
contain  no  prohibition  or  regulation  as  to  suspension  by  the 
directors.  The  by-laws  of  the  Protective  Union  do  provide 
for  such  action  by  its  board  of  directors.  They  may  prefer 
charges  against  any  officer,  and  on  notice  he  may  be  tried  and 
removed.  In  the  meantime  he  may  be  suspended  from 
acting.  The  order  to  show  cause  and  the  order  appealed 
from  do  not  attempt  to  suspend  or  remove  Finkelstein.  They 
simply  give  effect  to  the  suspension  by  the  directors  and 
restrain  Finkelstein  from  acting  in  contravention  of  such 
suspension.  Another  point  is  made  that  the  orders  do  not 
state  the  grounds  on  which  they  were  granted  as  required  by 
Code,  section  610.  There  seems  to  be  a  sufficient  recital 
of  the  grounds  where  in  the  first  paragraph  the  order  states 
in  effect  that  defendants  are  molesting  and  preventing  the 
plaintiffs  from  exercising  their  rights  as  members  of  the 
Protective  Union,  and  that  it  satisfactorily  appears  from  the 
complaint  that  the  commission  of  the  acts  complained  of  will 
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produce  injury  to  the  plaintiffs.     {Richards  v.  Goldbergy  7  Misc. 
Rep.  389,  390.) 

The  order  should,  therefore,  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Clarke,   P.  J.,   Dowling,  Page  apd  Greenbaum,  JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Leonard  Werner  and  Others,  Respondents,  v.  Joseph  N. 
Weber,  Appellant. 

First  Department,  May  27,  1921. 

Corporations  —  membership  corporation  affiliated  with  unincor- 
porated association  —  order  issued  by  president  of  unincorporated 
association  directing  members  of  corporation  to  show  cause  why 
they  should  not  be  ezpeUed  from  association  was  improper. 

The  order  issued  by  the  defendant  as  president  of  the  American  Federation 
of  Musicians,  an  unincorporated  association,  directing  the  plaintiffs, 
directors  of  the  Musical  Mutual  Protective  Union,  a  membership  cor- 
poration, to  show  cause  before  the  convention  of  the  federation  why  they 
should  not  be  exi)elled  as  members  of  the  federation,  was  not  proper  under 
the  general  rules  of  the  federation  or  as  an  emergency  measure,  since, 
under  said  rules,  the  expulsion  of  members  first  comes  before  the  executive 
council  and  an  appeal  therefrom  may  be  taken  to  the  convention. 

(See,  also,  head  note  in  Kume  v,  Weber,  arUe,  p.  319.) 

Appeal  by  the  defendant,  Joseph  N.  Weber,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  26th  day  of  February,  1921,  granting  plaintiffs' 
motion  for  a  temporary  injmiction. 

William  P.  Moloney,  for  the  appellant. 

George  Edwin  Joseph  of  counsel  [Jacob  J.  Schwehel,  attorney], 
for  the  respondents. 

Smith,  J.: 

This  action  is  brought  to  restrain  the  defendant  Weber  and 
any  one  acting  for  him  and  by  his  direction  from  proceeding 
under  an  order  issued  by  him  which  compelled  these  plaintifiFs 
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to  show  cause  before  the  convention  of  the  American  Federa- 
tion of  Musicians  why  they  should  not  be  expelled  as  members 
of  the  federation.  There  was  no  temporary  restraining  order 
in  this  order  made  by  the  defendant  compelling  these  plaintiffs 
to  show  cause.  The  controversy  arises  over  substantially  the 
same  matters  as  are  discusvsed  in  the  case  of  Kicnze  v.  Weber 
(197  App.  Div.  319),  herewith  decided.  Under  the  rules  of  the 
federation,  the  expulsion  of  members  first  comes  before  the 
executive  council  and  an  appeal  therefrom  may  be  taken  to 
the  convention.  This  order  of  Weber,  therefore,  requiring 
these  plaintiffs  to  show  cause  before  the  convention  in  the  first 
instance  can  neither  be  sustained  under  the  general  rules  of 
the  federation,  or  as  an  emergency  measure. 

The  same  objection  is  urged  to  this  injunction  order  as  to 
its  failure  to  state  the  grounds  upon  which  it  was  granted. 
The  order  has  substantially  the  same  recitals  as  the  orders 
in  the  Kunze  case,  herewith  decided,  and  for  reasons  stated 
in  the  opinion  filed  in  that  case  we  are  of  opinion  that  the 
objection  is  not  well  taken. 

The  injunction  order  should,  therefore,  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

CiiAKKE,  P.  J.,  DowuNG,  Page  and  Greenbaum,  JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Waitt  Construction  Company,  Inc.,  Appellant,  v.  Amanda 
Chase,  Respondent. 

First  Department,  May  27,  1921. 

landlord  and  tenant  —  action  for  rent  of  unfurnished  apartment 
in  apartment  hotel  —  defense  that  rent  is  unjust  and  unreason- 
able ->  "  hotel  "  as  used  in  Laws  of  1920,  chapter  136,  §  9,  as  added 
by  chapter  944  of  Laws  of  1920,  defined  —  apartment  hotel  not 
within  meaninir  of  statute  —  complaint  properly  dismissed  for 
failure  to  file  biU  of  particulars  prescribed  by  said  statute. 

An  apartment  hotel  in  New  York  city  containing  15  rooms  furnished  by 
the  proprietor  for  transient  guests,  and  125  rooms  divided  into  suites 
and  rented  unfurnished  on  term  leases,  is  not  a  hotel  within  the  meaning 
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of  section  9  of  chapter  136  of  the  Laws  of  1920,  as  added  by  chapter  944 
of  the  Laws  of  1920,  excepting  rooms  in  a  hotel  containiiig  125  rooms  or 
more,  though  there  are  no  cooking  facilities  in  any  of  the  rooms,  and  the 
proprietor  of  the  hotel  maintains  a  restaurant  in  the  building  which  is 
open  to  the  occupants  thereof  as  well  as  to  the  outside  public  and  furnishes 
full  service  to  the  guests  in  the  way  of  chambermaids,  porters,  scrubwomen 
and  other  servants. 

The  puri>ose  of  said  statute  was  to  protect  and  furnish  housing  facilities 
for  dwellers  within  the  cities  contemplated  by  the  act  and  was  not 
intended  to  apply  to  transients  or  travelers  passing  through  the  city. 

The  fact  that  plaintiff's  apartment  hotel  had  fifteen  rooms  which  were 
used  for  transient  guests  does  not  bring  it  within  the  exception  in  said 
statute. 

Accordingly,  in  an  action  to  recover  rent  for  an  apartment  in  said  hotel, 
in  which  the  defendant  interposed  the  defense  that  the  rent  was  unreason- 
able and  unjust  and  that  the  agreement  under  which  the  same  is  sought 
to  be  recovered  was  oppressive,  the  complaint  was  properly  dismissed 
whore  the  plaintiff  failed  to  file  the  bill  of  particulars  prescribed  by 
chapter  944  of  the  Laws  of  1920. 

Appeal  by  the  plaintiff,  Waitt  Coastruction  Company,  Inc., 
from  an  order  and  determination  of  the  Appellate  Term  of 
the  Supreme  Court,  First  Department,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  New  York  on  the  10th  day  of 
February,  1921,  affirming  a  judgment  of  the  Municipal  Court 
of  the  City  of  New  York,  Borough  of  Manhattan,  Fifth 
District,  in  favor  of  the  defendant. 

Francis  M.  Scott  of  coxmsel  [Frederic  H.  McCoun,  attorney], 
for  the  appellant. 

Sylvester  Ryan  of  counsel  [Joseph  Glass  with  him  on  the 
brief;  Olcottj  Bonynge,  McManus  &  Ernst,  attorneys],  for  the 
respondent. 

Smith,  J.: 

The  action  is  for  rent  for  the  month  of  October,  1920,  for 
rooms  in  a  building  knowTi  as  the  George  Washington  at 
No.  116  West  Seventy-second  street  in  the  city  of  New  York. 
The  defendant  held  under  a  written  lease  dated  April  9,  1920, 
The  only  defense  interposed  was  that  the  rent  sought  to  be 
recovered  for  the  rooms  is  unjust  and  unreasonable  and  that 
the  agreement  under  which  the  same  is  sought  to  be  recovered 
is  oppressive.  This  form  of  defense  in  an  action  for  rent 
is  provided  for  by  chapter  944  of  the  Laws  of  1920,  which 
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amended  generally  and  superseded  chapter  136  of  the  Laws  of 
1920.  Section  9  of  chapter  136,  as  added  by  chapter  944,  pro- 
vides specifically:  "  This  act  shall  not  apply  to  a  room  or 
rooms  in  a  hotel  containing  one  hmidred  and  twenty-five 
rooms  or  more,  or  to  a  lodging  house  or  rooming  house  occu- 
pied under  a  hiring  of.  a  week  or  less."  The  whole  contro- 
versy in  the  Municipal  Court  turned  upon  the  question 
whether  or  not  the  George  Washington  was  an  "  hotel,"  the 
court  finding  that  it  was  not  an  hotel  and,  therefore,  inasmuch 
as  the  plaintiff  had  not  filed  the  bill  of  particulars  prescribed 
by  chapter  944  of  the  Laws  of  1920,  the  complaint  was 
dismissed. 

The  facts  in  the  case  are  practically  imdisputed.  The 
building  in  question  covers  a  plot  50  by  100  feet,  and  is  fifteen 
stories  in  height.  On  each  floor  above  the  first  floor  there 
are  ten  rooms  and  six  bathrooms,  which  in  general  are  broken 
up  into  suites  or  units  of  two  rooms  and  a  bath,  there  being 
in  all  about  one  himdred  and  forty  rooms.  There  are  eighty- 
two  suites  in  the  building.  Of  these  fifteen  are  fully  fiumshed 
by  the  owner  and  reserved  for  the  use  of  transient  guests. 
The  remainder  of  the  suites  are  presumably  rented  on  term 
leases  and  are  furnished  by  the  tenants  who  'occupy  them. 
There  is  a  safe  kept  in  the  office,  and  notices  are  posted  in  the 
rooms  warning  guests  to  deposit  their  jewelry  and  valuables. 
There  are  no  cooking  facilities  in  any  of  those  rooms,  no 
kitchen  or  kitchenette.  The  plaintiff  maintains  a  restaurant 
in  the  building  which  will  accommodate  about  100  persons 
and  which  is  open  to  the  occupants  of  the  building,  as  well 
as  to  the  outside  pubUc.  The  plaintiff  furnishes  the  full 
service  to  the  guests,  emplojdng  about  37  persons.  This 
includes  chambermaids,  porters,  scrubwomen,  boys  to  operate 
the  elevators  and  to  go  on  errands.  There  is  a  housekeeper 
who  is  on  duty  night  and  day.  The  building  has  upon  it  the 
sign  "  George  Washington,"  and  there  is  also  a  sign  on  the 
front  of  the  building  '*  Non-housekeeping  apartments."  The 
lease  itself,  between  the  plaintiff  and  the  defendant  describes 
the  plaintiff  as  the  landlord  and  the  defendant  as  tenant  and 
states  that  the  premises  are  "to  be  occupied  as  a  strictly 
private  dwelling  apartment." 

Chapter  136  of  the  Laws  of  1920  includes  within  the  opera- 
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tion  of  the  statute  "  premises  *  *  *  occupied  for  dwell- 
ing purposes  "  and  expressly  excepts  from  the  operation  of  the 
statute  "  a  room  or  rooms  in  a  hotel,  lodging  house  or  rooming 
house." 

Chapter  944,  which  in  form  amended  chapter  136  by 
amplifying  that  statute  and  adding  additional  sections 
thereto,  states  the  exception  as  follows:  "  §  9.  This  act 
shall  not  apply  to  a  room  or  rooms  in  a  hotel  containing  one 
hundred  and  twenty-five  rooms  or  more,  or  to  a  lodging 
house  or  rooming  house  occupied  under  a  hiring  of  a  week  or 
less."  There  is  no  doubt  that  a  distinction  is  made  between 
apartment  houses,  so  called,  and  apartment  hotels,  so  called. 
Apartment  houses  are  generally  understood  as  those  houses 
which  contain  apartments  to  which  is  attached  a  kitchen, 
wherein  it  is  contemplated  that  the  family  shall  do  its  own 
cooking.  An  apartment  hotel,  so  called,  is  generally  under- 
stood to  apply  to  those  houses  which  contain  non-housekeeping 
apartments  without  a  kitchen  or  cooking  facilities,  wherein 
the  proprietor  furnishes  a  restaurant  for  feeding  the  occupants 
of  the  different  apartments.  Within  this  terminology  the 
George  Washington  might  be  classed  as  a  hotel,  because  the 
apartments  were  rented  without  cooking  facilities  and  without 
kitchens.  The  room  service  was  furnished  by  the  owner  of 
the  apartment.  The  care  of  the  rooms  was  provided  by  the 
proprietor  and  not  by  the  individual  tenants,  and  it  may  be 
strongly  argued  that  there  were  present  full  hotel  accommoda- 
tions. But,  with  these  facts  acknowledged,  the  question  is 
not  fully  answered  as  to  whether  what  is  generally  called  an 
apartment  hotel  is  within  the  contemplation  of  the  law  which 
excepts  hotels  from  the  operation  of  the  act  in  question. 
In  order  to  ascertain  what  was  meant  in  that  statute  by  the 
use  of  the  word  "  hotel,"  it  is  most  important  that  we  examine 
not  only  the  phraseology  of  the  statute,  but  the  purpose  of 
the  statute.  It  seems  clear  that  the  purpose  of  the  statute 
was  to  protect  and  furnish  housing  facilities  for  dwellers  within 
the  cities  contemplated  by  the  act.  The  Ijegislature  had  no 
concern  with  transients  or  travelers  passing  through  the  city. 
This  is  emphasized  by  the  remaining  provisions  of  this  very 
section  9,  which  exempts  lodging  houses  and  rooming  houses 
^  occupied  under  a  hiring  of  a  week  or  less."    Apparently  one 
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who  hires  a  room  in  a  lodging  house  or  rooming  house  for 
more  than  a  week  is  deemed  to  an  extent  a  dweller  in  the  city 
and  not  a  mere  transient  or  traveler  temporarily  stopping  in 
the  city. 

The  hotel,  as  it  was  first  called,  was  the  old  inn,  which  is 
well  defined  as  "  A  house  of  entertainment  for  travelers,"  or 
"  A  house  where  a  traveler  is  furnished,  as  a  r^jular  matter 
of  business,  with  food  and  lodging  while  on  his  journey." 
In  22  Cyc.  1070,  note  2,  it  is  said:  "  The  words  '  hotel '  and 
*  tavern '  are  usually  uised  as  synonymous  with  '  inn; '  and  a 
hotel  or  tavern  which  is  maintained  for  the  accommodation 
of  travelers  is  an  inn."  Further,  "  an  inn  or  hotel  is  a  house 
where  all  who  conduct  themselves  properly  and  who  are  able 
and  ready  to  pay  for  their  entertainment  are  received,  if  there 
is  accommodation  for  them,  or  who,  without  any  stipulated 
engagement  as  to  the  duration  of  their  stay  or  as  to  the  rate 
of  compensation,  are,  while  there,  supplied  at  a  reasonable 
chaise  with  their  meals,  their  lodging  and  such  services  and 
attention  as  are  necessarily  incident  to  the  use  of  the  house 
as  a  temporary  abode."  (Citing  Matter  of  Brewster,  39  Misc. 
Rep.  689.)  In  14  Ruling  Case  Law  (p.  492)  it  is  said:  "  He 
[the  innkeeper]  is  distinguished  from  the  proprietors  of  other 
public  houses  of  entertainment  in  that  he  publicly  holds  out 
his  place  as  one  where  all  transient  persons  who  choose  to 
come  would  be  received  as  guests."  At  page  494  the  text 
reads:  "  It  has  frequently  been  held  that  the  term  '  hotel ' 
is  synonymous  with  '  inn,'  and  that  the  definition  of  an  inn 
comprises  a  hotel,  and  in  some  jurisdictions,  the  word  '  tavern ' 
is  also  considered  synonymous  with  '  hotel '  and  '  inn.' " 

That  this  defendant  would  not  be  entitled  to  the  rights  of 
a  guest  at  an  inn  has  been  settled  in  this  department  in  the 
case  of  Hackett  v.  Bell  Operating  Co.,  Inc.  (181  App.  Div.  535). 
In  that  case  the  plaintiff  had  leased  four  rooms  in  the  Nether- 
land  Hot^l  in  New  York  city  at  the  corner  of  Fifty-ninth 
street  and  Fifth  avenue  to  be  occupied  solely  as  private  living 
rooms,  and  it  was  held  that  the  relation  was  that  of  landlord 
and  tenant  and  not  that  of  innkeeper  and  guest.  It  was 
further  held  that  an  innkeeper's  liability  exists  only  in  the 
case  of  one  who  is  a  traveler  and  seeks  the  hospitality  of  the 
inn  as  a  transient  guest.    These  cases  are  only  pertinent  a6> 
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bearing  upon  the  meaning  of  the  word  "  hotel,"  as  used  in 
the  exception  specified  in  the  statute,  and  as  showing  the 
clear  distinction  between  the  rights  of  transients  or  travelers, 
socalled,  at  an  inn,  and  permanent  guests  therein,  and  this 
distinction  has  a  greater  significance  when  we  consider  that 
the  object  and  purpose  of  this  law  was  to  furnish  housing 
facilities  to  dwellers  within  the  city  of  New  York,  and  not  to 
transients,  and  to  protect  such  dwellers  from  oppressive  and 
unreasonable  exactions  for  rent. 

It  is  true  that  upon  the  evidence  this  George  Washington 
had  15  rooms  for  transients.  The  remaining  rooms  were 
not  furnished  by  the  owner  of  the  apartment,  but  were  fur- 
nished by  the  tenants.  The  logical  inference  that  can  be 
drawn  from  the  provision  that  the  act  does  not  apply  to  a 
hotel  containing  125  rooms  or  more  is  that  such  a  hotel  must 
contain  125  rooms  or  more  for  hotel  purposes,  that  is,  for  use 
by  or  in  connection  with  the  entertainment  of  transient  guests 
in  accord  with  the  primary  meaning  of  the  word  "  hotel." 
If  a  building  which  was  occupied  for  a  hotel  contained  rooms 
not  fitted  up  for  hotel  purposes,  such  rooms  in  my  judgment 
^ould  not  be  included  in  the  number  of  125  rooms  required 
in  an  hotel  in  order  to'  exempt  such  building  from  the  provision 
of  the  statute.  It  has  been  held  that  an  hotel  to  which  persons 
r^ort  for  health  and  pleasure  only,  and  not  for  entertainment 
in  the  course  of  a  journey,  is  not  an  inn.  Therefore,  an  hotel 
at  a  watering  place  is  a  boarding  house,  and  may  reject  guests 
at  pleasure.  (Bonner  v.  WeJbomy  7  Ga.  296;  Southwood  v. 
Myers,  3  Bush  [Ky.],  681;  Kisten  v.  Hildebrand,  9  B.  Mon. 
[Ky.]  72.)  If  the  use  of  these  15  rooms  for  hotel  purposes 
gives  this  building  the  character  of  an  hotel  so  as  to  exempt 
it  from  the  laws  of  1920,  the  use  of  10  rooms  for  hotel  purposes 
would  also  exempt  it.  The  use  of  5  rooms  or  the  use  of  2 
rooms  would  exempt  it.  To  hold  that  the  use  of  any  number 
of  rooms  for  hotel  purposes  would  bring  the  building  within 
the  exemption  of  the  statute,  because  it  had  125  rooms  used 
for  other  purposes  than  hotel  purposes,  would  be  against  all 
reasonable  interpretation  of  the  statute. 

If  we  grant,  therefore,  that,  as  to  these  15  rooms  kept  for 
transients,  the  George  Washington  was  kept  as  an  inn  or  hotel 
within  the  meaning  of  the  statute,  inasmuch  as  125  rooms  we^e 
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not  kept  for  hotel  purposes,  the  plaintiff  does  not  come  within 
the  exception  in  the  statute,  and  it  follows  that  the  deter- 
mination of  the  Appellate  Term  must  be  affirmed^  with  costs. 

Clarke,  P.  J.,  Laughlin,  Page  and  Merrell,  JJ.,  concur. 
Determination  affirmed,  with  costs. 


Carl  Emil  Moller,  and  Jane  Elizabeth  Bloomquist,  as 
Administratrix,  etc.,  of  Charles  A.  Bloomquist,  Deceased, 
Respondents,  v.  Clare  A.  Pickard  and  Rollin  K.  Mason, 
Appellants. 

Second  Department,  May  20,  1021. 

Judgments  —  conclufliTeneM  and  ofltect  —  interlocutory  Judgment 
eetabliflhing  right  to  accounting  is  binding  on  referee  appointed 
to  etate  account — attorney  and  client — purchase  by  attorney  and 
another  with  consent  of  clients  who  were  stockholders  of  con* 
trolling  interest  in  corporation  while  acting  for  them  —  attorney 
entitled  to  compensation  for  serrice  rendered  to  corporation  —  he 
who  asks  equity  must  do  equity. 

A  referee  appointed  to  take  and  state  accounts  of  the  defendants  as  pro- 
vided in  the  interlocutory  judgment  establishing  the  right  of  plaintiffs 
to  an  accounting  is  bound  to  deal  with  the  case  upon  the  basis  of  the 
finding  upon  which  the  interlocutory  judgment  rested. 

In  an  action  for  an  accounting  it  appeared  that  one  of  the  defendants,  an 
attorney  at  law,  was  engaged  by  the  plaintiffs,  who  owned  a  minority 
interest  in  a  corporation,  to  render  professional  aid  and  that  after  an 
investigation  he  advised  that  the  plaintiffs  purchase  the  controlling 
interest;  that  later  with  the  consent  of  the  {Plaintiffs  he  induced  his 
codefendant  to  go  into  the  corporation;  that  the  controlling  interest 
was  purchased  and  held  in  the  name  of  the  two  defendants;  that  the 
defendants  through  their  management  placed  the  corporation  on  a  firm 
financial  basis;  that  thereafter  the  plaintiffs,  claiming  that  the  pur- 
chase of  the  stock  was  for  their  benefit,  demanded  that  the  defendants 
turn  over  said  stock  to  them  and  account  for  their  stewardship;  and  that 
the  transfer  of  the  stock  to  the  defendants  was  made  with  the  full 
knowledge  and  consent  of  the  plaintiffs. 

Hdd,  that  the  defendants  were  entitled  on  the  accounting  to  a  reasonable 
compensation  for  their  services  rendered  in  behalf  of  the  corporation 
during  the  period  of  time  which  they  served  it  prior  to  the  demand  by 
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the  plaintiffs,  and  for  a  reasonable  time  thereafter  for  them  to  have 
complied  with  it. 
Since  the  plaintiffs  are  asking  that  the  acts  of  the  defendants  performed 
with  their  consent  shall  be  deemed  acts  for  their  benefit,  they  should,  as 
a  condition  of  being  granted  that  equity,  be  required  to  concede  to  the 
defendants  the  equity  of  allowing  them  the  fair  value  of  their  work  which 
inured  to  the  advantage  of  the  plaintiffs. 

Appeal  by  the  defendants,  Clare  A.  Pickard  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Chautauqua 
on  the  9th  day  of  September,  1920,  on  the  report  of  a  referee 
appointed  to  take  and  state  the  accounts  of  the  defendants. 

Frank  H.  Mott  [C.  A,  Pickard  and  H.  V.  N.  Bodine  with  him 
on  the  brief],  for  the  appellants. 

Robert  H.  Jackson  [Benjamin  S.  Dean  with  him  on  the  brief], 
for  the  respondents. 

Mills,  J. : 

This  is  an  appeal  to  the  Appellate  Division  of  the  Fourth 
Department  (transferred  here  for  argument  and  decision) 
from  a  final  judgment  entered  upon  the  report  of  a  referee  to 
state  an  account,  appointed  pursuant  to  a  prior  interlocutory 
judgment  estabhshing  the  right  of  plaintiffs  to  an  accounting 
by  defendants,  which  interlocutory  judgment  had  been,  on 
May  4,  1920,  unanimously  affirmed  by  that  Appellate  Division 
upon  the  appeal  of  the  defendants.  (See  192  App.  Div.  943, 
949;  196  id.  919,  921;  196  id.  919.) 

The  interlocutory  judgment  was  entered  upon  the  report  of 
the  Hon.  Pardon  C.  WiUiams  as  referee,  dated  September  1, 
1919.    His  decision  established  the  following  material  facts: 

The  Monarch  Stationery  &  Paper  Company,  Inc.,  was  a 
corporation  in  the  city  of  Jamestown,  N.  Y.,  dealing  in  sta- 
tionery supplies.  In  and  prior  to  1915  the  plaintiffs  and  one 
Rogers  owned  all,  or  nearly  all,  of  its  stock,  Rogers  owning 
or  controlling  a  bare  majority  interest.  The  concern  was  not 
prosperous  and  difficulties  had  arisen  between  the  parties. 
In  that  situation  plaintiffs  applied  to  defendant  Pickard,  an 
attorney,  for  professional  aid.     After  investigation  he  advised 
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that  the  proper  thing  to  do  was  to  buy  out  the  Rogers  interest 
which,  Rogers  having  then  lately  died,  was  held  by  his  estate. 
Defendant  Mason  was  somehow  induced  to  come  into  the 
matter,  and  finally,  on  March  28,  1916,  an  agreement  was 
executed  by  both  plaintiffs  authorizing  the  transfer  by  the 
Rogers  estate  to  Mason  "  and  such  other  parties  as  he  may 
designate  or  request "  of  all  the  stock  owned  by  it  and  some  other 
shares,  being  fifty-one  shares  and  all  except  the  fifty  shares 
owned  by  the  plaintiffs,  and,  of  course,  being  the  majority 
interest.  This  consent  or  waiver  was  technically  necessary, 
because  the  by-laws  of  the  corporation  prohibited  the  transfer 
of  any  of  its  stock  without  the  written  consent  of  every  other 
stockholder.  Thereafter  the  defendants  purchased  and  had 
transferred  to  themselves  all  of  those  other  fifty-one  shares  of 
the  stock.  A  meeting  of  the  directors  was  held  at  once,  at 
which  the  officers  who  had  respresented  the  Rogers  interest 
all  resigned  and  the  defendants  were  elected  in  their  places  — 
all  with  the  knowledge  and  participation  of  the  plaintiffs,  as 
Referee  Williams  subsequently  found.  Defendants  at  once 
assumed  the  conduct  of  the  corporation  and  its  business,  and 
made  a  very  great  success  of  it.  Indeed,  the  last  referee,  as  a 
final  summary  upon  this  branch  of  the  case,  foxmd  that  when 
the  defendants  assiuned  control  of  the  corporation  it  was 
insolvent  and  its  capital  stock  had  no  market  value;  and  that 
under  their  management  the  corporation  had  become  solvent 
and  prosperous,  having  a  net  value  of  at  least  S20,000.  Never- 
theless, after  a  time  difficulties  arose  between  the  parties 
herein,  and  on  May  11,  1917,  the  plaintiffs  first  formally 
demanded  that  defendants  turn  over  to  them  their  stock, 
apparently  upon  the  theory  that  their  purchase  had  been  miade 
for  the  plaintiffs'  benefit.  That  demand  was  not  complied 
with,  and  this  action  was  commenced  on  July  11,  1917,  upon 
the  same  theory  or  contention. 

Referee  Williams  foxmd,  in  effect,  that  defendant  Pickard 
was  acting  as  plaintiffs'  attorney,  and  that  Mason  well  knew 
that  relationship;  and  that,  therefore,  the  plaintiffs  were 
entitled  to  have  had  their  demand  granted  —  in  other  words, 
to  have  the  defendants  held  as  trustees  of  the  steck  for  the 
plaintiffs'  benefit.  He  failed  to  find  that  either  defendant 
was  guilty  of  any  actual  fraud,  and  distinctly  refused  to  find 
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any  such  fact.  His  decision  was  evidently  to  the  effect  that, 
in  view  of  the  relation  of  Pickard  to  the  plaintiffs  as  their 
attorney  and  of  Mason's  knowledge  thereof,  the  plaintiffs 
had  the  right  to  elect  to  treat  the  purchase  made  by  defendants 
of  the  subject-matter  of  Pickard's  professional  employment 
as  the  plaintiffs'  own.  Upon  that  basis  he  decided,  and  the 
interlocutory  judgment  adjudged,  that  defendants  must 
account  to  plaintiffs  for  all  that  they  had  received  by  said 
purchase  originally  or  thereafter,  and  turn  over  to  the  plaintiffs 
all  such  property  and  all  income  therefrom  "  upon  payment  by 
plaintiffs  of  such  sums,  if  any,  as  may  be  found  due  defendants 
for  purchase  price  or  other  proper  charges."  After  the  affirm- 
ance of  that  judgment,  the  order  of  reference  was  entered, 
directing  the  referee,  Mr.  Thrasher,  "  to  take  and  state  the 
accounts  of  the  defendants  *  *  *  as  provided  in  the 
interlocutory  judgment."  That  referee's  decision  and  report 
disallowed  to  the  defendants  the  salaries  which  they  had 
received  as  officers  of  the  corporation,  aggregating  $5,600,  and 
directed  them  to  pay  that  simi  over  to  the  plaintiffs;  and  also 
disallowed  to  the  defendants  any  compensation  whatever  for 
their  services,  although  he  found  as  above  stated  in  effect  that 
their  services  had  been  very  valuable.  Upon  the  accounting 
before  him,  defendants  claimed  not  only  to  be  allowed  to 
retain  those  salaries,  but  also  to  be  awarded  $10,000  as  addi- 
tional compensation  for  their  services.  At  the  conclusion  of 
the  trial  before  the  last  referee,  the  parties  stipulated  to  leave 
to  him  the  determination  of  the  value  of  those  services,  that  is, 
without  bringing  in  any  expert  testimony,  if  he  should  deter- 
mine as  matter  of  law  that  defendants  were  entitled  to  any 
compensation.  His  opinion  indicates  that  he  refused  to  allow 
either  defendant  any  compensation  because  he  concluded  that 
each  fell  within  the  condemnation  of  the  long  line  of  authorities, 
many  of  which  he  cited,  to  the  effect  that,  where  an  attorney 
has  acted  in  any  substantial  manner  against  the  interests  of 
his  client  and  to  promote  his  own  personal  interest,  he  is 
entitled  to  no  compensation,  although  his  services  may  really 
have  be^n  of  great  value  to  the  cUent.  The  foundation  of  this 
doctrine  doubtless  is  the  ancient  maxim  that  one  cannot  serve 
two  masters.  The  referee  held  even  that  the  rule  went  so  far 
as  to  deny  to  Pickard  compensation  for  his  initial  services. 
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meaning  as  I  understand  those  rendered  prior  to  his  refusal 
to  turn  the  stock  over  to  plaintiffs  upon  their  demand.  He 
based  this  conclusion  upon  an  extract  which  he  quoted  from 
Trist  V.  Child  (88  U.  S.  441),  viz.:  "  We  have  said  that  for 
professional  services  in  this  connection  a  just  compensation 
may  be  recovered.  But  where  they  are  blended  and  confused 
with  those  which  are  forbidden,  the  whole  is  a  unit  and  indi- 
visible. That  which  is  bad  destroys  that  which  is  good,  and 
they  perish  together."  I  cannot  agree  that  the  rule  of  that 
extract  appUes  to  this  case,  as  I  can  perceive  no  difficulty  in 
separating  the  services  of  the  defendants  prior  to  their  refusal 
of  plaintiffs'  written  demand  from  those  after  that  date. 
Obviously  they  were  not  so  "  blended  and  confused  "  as  that 
the  "  bad  "  (those  following  the  refusal)  destroy  "  that  which 
is  good  "  (those  before),  "  and  they  perish  together."  There 
can,  I  conclude  upon  both  records,  be  no  doubt  that  both 
defendants  took  the  Rogers  stock  in  their  individual  names 
originally  and  assumed  the  control  of  the  corporation,  which 
the  ownership  of  that  stock  nominally  gave,  with  the  full 
knowledge  and  consent  of  the  plaintiffs. 

Respondents'  counsel  calls  attention  to  the  fact  that  in  the 
above  recited  waiver,  which  defendant  Pickard  drew,  pnly 
the  name  of  defendant  Mason  as  a  proposed  purchaser  is 
given,  and  not  at  all  that  of  Pickard.  He  urges  that  omission 
as  evidence  that  Pickard,  the  lawyer,  was  acting  in  bad  faith 
towards  his  clients,  at  least  leaving  them  to  suppose  that  he 
had  no  personal  interest  in  the  matter,  but  to  aid  them  had 
procured  Mason,  who  was  not  a  lawyer,  to  finance  the  matter 
so  as  to  give  the  plaintiffs  a  chance  to  save  their  investment. 
However  that  may  be,  it  is  certain  that  right  away  thereafter, 
when  the  stock  was  actually  transferred,  the  plaintiffs  became 
advised  that  some  of  it  was  transferred  to  Pickard  personally. 
Had  it  all  been  transferred  to  Mason  alone,  and  Pickard  really 
had  no  personal  interest  in  that  stock,  plaintiffs  would  have 
been  without  any  remedy,  as  it  is  only  because  some  of  it  was 
transferred  to  Pickard  personally  that  they  succeeded  in 
obtaining  the  interlocutory  judgment. 

While,  no  doubt,  the  general  rule  is  as  stated  by  the  learned 
referee  in  his  opinion,  where  bad  faith  on  the  part  of  the 
App.  Div.— Vol.  CXCVII        22 
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attorney  throughout  the  transaction  is  proven;  yet  I  think 
that  that  drastic  rule  should  not  be  applied  here.  The  finding 
of  Referee  Williams,  sustained  on  the  prior  appeal,  to  the  effect 
that  the  original  taking  by  Pickard  of  a  part  of  the  stock  in 
his  own  name  was  effected  with  the  knowledge  and  consent  of 
the  plaintiffs,  was  binding  upon  the  last  referee  on  the  account- 
ing. He  was  acting  under  the  warrant  and  limitations  of 
that  judgment,  and  was  bound  to  deal  with  the  case  upon  the 
basis  of  the  findings  upon  which  that  judgm^it  rested.  Upon 
that  basis  I  think  that  the  case  before  him  was  one  where  the 
maxim  "  He  who  asks  equity  must  do  equity  "  applied.  The 
plaintiffs  are  asking  the  equity  that  the  acts  of  the  defendants 
performed  with  their  consent  shall  be  deemed  acts  for  their 
benefit,  and  they  should,  as  a  condition  of  being  granted 
that  equity,  be  required  to  concede  to  the  defendants  the 
equity  of  allowing  them  the  fair  value  of  their  work  which  thus 
will  be  made  to  inure  to  the  very  great  advantage  of  the  plain- 
tiffs. When  the  defendants  took  hold  of  the  matter,  the 
investment  of  the  plaintiffs  in  the  corporation  was  practically 
a  dead  loss,  as  the  corporation  was  substantially  bankrupt. 
Defendants'  efforts  which  deservedly  have  received  the  com- 
mendation of  both  referees  saved  the  property  and  made 
plaintiffs'  original  shares  worth  about  $200  each  from  a  mere 
nominal  value.  Common  justice  would  seem  to  require  that, 
if  plaintiffs  are  permitted  to  treat  defendants  as  merely  their 
agents  and  so  to  avaU  themselves  of  the  fruits  of  their  labors, 
they,  the  plaintiffs,  should  be  required  to  pay  them  the  fair 
value  of  their  services.  It  seems  to  me,  moreover,  that  that  is 
the  real  intent  of  "the  interlocutory  judgment  in  its  provision 
that  defendants  are  to  be  allowed  not  only  the  purchase  price 
which  they  paid  for  the  stock,  but  "  other  proper  charges." 
It  is  not  apparent  what  else  could  have  been  meant  by  that 
phrase.  The  decision  of  the  referee  allowing  the  defendants 
nothing  at  all  for  their  very  valuable  services  offends  one's 
natural  sense  of  equity  and  justice.  Of  course,  we  are  bound 
here  by  the  interlocutory  judgment  which,  having  been  affirmed 
upon  the  prior  appeal,  is  not  before  us  for  review;  and  perhaps 
it  may  be  inept  for  me  to  say  that  the  record  is  such  that, 
had  Referee  Williams  decided  contrariwise  to  what  he  did 
upon  the  vital  issue  whether  or  not  the  defendants  originally 
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purchased  with  the  full  consent  of  the  plaintiffs  that  the 
purchase  should  be  for  defendants'  sole  benefit,  his  decision 
would  have  been  sustained  upon  appeal.  Indeed,  it  may  be 
noted  that  upon  that  trial  the  evidence  showed  and  the  referee 
found  that  in  the  inception  of  the  matter  the  plaintiffs  even 
asked  Pickard  to  become  personally  interested  in  the  purchase 
of  the  Rogers  stock,  but  that  he  then  refused.  It  also  estab- 
lished that  in  the  preliminary  agreement  of  January  10,  1916, 
authorizing  or  inviting  Mason  to  purchase,  the  plaintiffs 
declared  that  they  "  are  anxious  to  induce  the  piu'chase  "  of 
the  Rogers  stock  "  by  some  satisfactory  person,"  and  agreed 
that  if  Mason  purchased  he  should  have  full  control  of  the 
corporation  and  its  business.  It  is  not  apparent  why  such  an 
agreement  between  the  very  parties  should  not  have  fully 
expressed  their  real  meaning.  However  all  this  may  be,  I 
am  convinced  that  defendants  should  be  allowed  a  fair  com- 
pensation for  their  services  up  to  the  time  of  the  written  demand 
upon  them,  and  for  a  reasonable  time  thereafter  for  them  to 
have  complied  with  it. 

Respondents'  counsel  contends  that  presumptively  at  the 
most  the  fair  value  of  defendants'  services  did  not  exceed  the 
salaries  which  they,  in  effect,  paid  themselves,  and  that  the 
claim  of  $10,000  additional  is  extreme.  That  may  be  true  in 
both  respects.  It  is  to  be  regretted  that  the  learned  referee 
did  not  fix  the  value  of  those  services,  especially  as  all  parties 
had  exhibited  such  confidence  in  him  as  to  stipulate  that  he 
might  determine  that  value  upon  his  own  judgment  without 
the  aid  of  expert  testimony.  Had  he  done  so  we  might 
modify  by  allowing  the  defendants  the  amoxmts  so  determined 
by  him. 

Under  all  the  circmnstances  I  think  that  we  may  well  give 
to  the  plaintiffs  the  option  of  having  defendants'  compensation 
fixed  here  at  the  amoimt  of  their  salaries. 

I  advise,  therefore,  that  the  judgment  appealed  from  be 
reversed  and  a  new  trial  of  the  accounting  issues  granted 
before  the  court  at  Special  Term,  or  a  new  referee  to  be  there 
appointed,  with  costs  to  abide  the  event,  unless  plaintiffs 
shall  stipulate  to  permit  that  judgment  to  be  modified  so  as 
to  allow  defendants  to  retain  the  salaries  which  they  have 
received,  and  that,  in  the  event  of  such  stipulation  being  made 
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within  twenty  days,  the  judgment  as  so  modified  be  aflEirmed, 
without  costs, 

Blackmar,  p.  J.,  Rich,  Putnam  and  Jaycox,  JJ.,  concur. 

Judgment  reversed  and  new  trial  of  the  accoxmting  issues 
granted  before  the  court  at  Special  Term,  or  a  new  referee  to 
be  there  appointed,  with  costs  to  abide  the  event,  unless 
plaintiffs  shall  stipulate  to  permit  that  judgment  to  be  modified 
so  a&  to  allow  defendants  to  retain  the  salaries  which  they 
have  received,  and  that,  in  the  event  of  such  stipulation  being 
made  within  twenty  days,  the  judgment  as  so  modified  is 
unanimously  aflirmed,  without  costs. 


-Thomas  A.  McKennell,  Respondent,  v.  John  Barton 
Payne,  Director  General  of  Railroads,  as  Agent  under 
Section  206  of  the  Transportation  Act  of  1920,*  Defendant, 
Impleaded  with  Anna  Ahearn  McDermott,  Individually 
and  as  Administratrix,  etc.,  of  Edward  Ahearn,  Deceased, 
Appellant. 

Second  Department,  May  20,  1^1. 

Attorney  and  client  —  action  to  foreclose  attorney's  lien  arising 
under  New  Jersey  statute  for  contingent  fee  in  negligence  action 
—  defendant  upon  settlement  of  negligence  action  conclusively 
presumed  to  have  retained  sufficient- to  cover  attorney's  fee  — 
Jurisdiction  acquired  of  non-resident  client,  against  whom  no 
personal  claim  made  by  service  by  publication  —  action  one  in 
rem. 

A  defendant  in  a  negligence  action  who  settles  with  the  plaintiff  therein  is 
conclusively  presumed  to  have  retained  in  its  actual  possession  enough 
of  the  settlement  fund  to  meet  and  discharge  a  statutory  lien  of  the 
plaintiff's  attorney  for  a  contingent  fee. 

In  an  action  to  foreclose  an  attorney's  lien  arising  under  a  New  Jersey 
statute  in  which  it  must  be  presumed  that  in  the  settlement  by  his  client 
of  a  claim  against  a  third  party  said  third  party  retained  sufficient  money 
to  cover  the  attorney's  contingent  fee,  and  that  said  fund  is  within  this 
State,  and  in  which  it  appears  that  the  party  holding  the  same  was  served 

♦See  41  U.  S.  Stat,  at  Large,  461,  §  206;  Pres.  Proc.  March  11,  1920, 
and  May  14,  1920;  41  U.  S.  Stat,  at  Large,  1789;  Id.  1794.—  [Rep. 
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I)ersoiially  within  this  State,  jurisdiction  is  acquired  of  the  client,  a  non- 
resident, against  whom  no  personal  claim  is  made,  by  service  of  the 
summons  by  publication. 
The.  action  is  one  affecting  specific  personal  property  within  the  jurisdiction 
and  control  of  the  court  and  is,  therefore,  an  action  in  rem. 

Appeal  by  the  defendant,  Anna  Aheam  McDennott, 
individually  and  as  adnainistratrix,  from  an  order  of  the 
Supreme  Court,  made  at  the  Westchester  Special  Term  and 
entered  in  the  office  of  tjie  clerk  of  the  county  of  Westchester 
on  the  9th  day  of  March,  1921,  denying  defendant's  motion 
to  vacate  and  set  aside  a  prior  ex  parte  order,  directing  the 
service  of  the  summons  herein  upon  her  by  publication,  she 
being  a  resident  of  the  State  of  New  Jersey,  and  to  declare  such 
attempted  service  to  be  null  and  void. 

Peter  C.  Mann,  for  the  appellant. 

Sydney  A.  Syme,  for  the  respondent. 

Mills,  J. : 

This  action  was  brought  by  the  plaintiff,  a  New  York 
lawyer,  to  foreclose  his  alleged  hen  upon  the  settlement  by 
the  defendant,  the  United  States  Director  General,  operating 
the  Lehigh  Valley  railroad,  of  the  cause  of  action  of  the  said 
appellant  as  administratrix,  etc.,  to  recover  damages  for  the 
death  of  her  husband,  killed  in  Jersey  City  while  in  the  service 
of  defendant's  predecessor  in  the  operation  of  said  railroad, 
his  death  being  alleged  to  have  been  caused  by  the  negUgence 
of  defendant's  said  predecessor  in  that  operation.  The  com- 
plaint in  this  action,  in  addition  to  the  above-recited  facts, 
further  alleges,  (a)  that  the  said  McDermott  as  such  adminis- 
tratrix retained  the  plaintiff  to  take  and  prosecute  legal  pro- 
ceedings against  the  Director  General  to  recover  such  damages, 
and  agreed  to  pay  the  plaintiflf  for  his  such  services  one-third 
of  any  amoimt  that  might  be  recovered  by  settlement  or  verdict 
or  judgment;  (b)  that  under  that  retainer  plaintiff  brought  in 
her  name  as  such  administratrix  an  action  against  said  Director 
General  in  the  United  States  District  Court  for  the  District 
of  New  Jersey  to  recover  the  sum  of  $100,000,  and  that  the 
said  Director  General  appeared  in  said  action  and  made  and 
filed  his  answer  therein;  (c)  that  thereafter,  on  or  about  May 
1,  1920,  he  settled  said  action  wdth  her  by  paying  her  the  sum 
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of  $15,000  without  plaintiff's  knowledge  or  consent;  (d)  that 
at  all  said  times  there  was  in  force  in  New  Jersey  a  statute  giv- 
ing the  plaintiff  a  lien  upon  said  cause  of  action  and  any  settle- 
ment thereof  for  his  services,  such  statute  being  set  forth  in  full 
and  being  in  all  substantial  respects  like  the  corresponding  New 
York  statute;*  (e)  that  defendant  McDermott  has  refused 
to  pay  plaintiff,  and  that  she  has  no  property,  real  or  personal, 
in  this  State,  and  is  without  means  and  is  a  non-resident;  and 
(f)  that  she  has  or  claims  some  interest  in  the  fund  of  $5,000 
which  the  plaintiff  claims  the  other  defendant  holds  subject 
to  his  said  lien.  Judgment,  therefore,  is  demanded  in  the 
complaint  that  plaintiff  has  such  lien  and  that  the  defendant 
McDermott  be  foreclosed  of  all  right  or  interest  in  the  sum 
thereof,  and  that  the  other  defendant  be  decreed  to  pay  the 
amount  thereof,  $5,000,  over  to  the  plaintiff.  No  personal 
judgment,  however,  against  the  appellant  is  asked. 

The  moving  aflfidavits,  upon  which  the  original  order  for 
service  by  pubUcation  was  made,  served  only  to  emphasize 
the  fact  that  the  appellant  is  a  resident  of  New  Jersey,  and  has 
been  such  continuously  for  the  last  twenty-five  years,  and 
cannot  be  served  personally  within  this  State.  Summons 
and  complaint  herein  were  duly  served  upon  the  other  def^id- 
ant  personally  within  this  State  on  February  14,  1921, 

The  contentions  of  the  appellant  here  are,  and  at  the  Special 
Term  upon  the  motion  to  vacate  were,  (a)  that  this  court 
has  no  jurisdiction  of  the  action,  as  the  cause  thereof  arose 
entirely  in  New  Jersey  and  the  settlement  was  made  there; 
and  (b)  that  it  has  no  jurisdiction  over  the  appellant  and 
could  acquire  none  by  service  by  publication.  The  latter  point 
appears  to  be  the  real  one  involved. 

The  law  of  the  matter  was,  quite  recently  (March,  1921), 
clearly  expressed  by  the  Court  of  Appeals  in  its  decision  and 
opinion  (written  by  Hiscock,  Ch.  J.)  in  Hanna  v.  Stedman  (230 
N.  Y.  326).  In  that  case  a  fraternal  beneficiary  association, 
having  at  all  times  its  principal  office  in  this  State,  was  by  the 
recent  death  of  one  of  its  members  indebted  to  someone  in 
the  sum  of  $1,000,  the  stipulated  benefit.    Under  the  circum- 

♦See  N.  J.  Laws  of  1914,  p.  410;  chap.  201;  Comp.  Stat.  N.  J.  Supp. 
1911-1915,  p.  898,  §  6;  Judiciary  Law,  §  475.— [Rep. 
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stances  there  were  two  claimants,  or  sets  of  claimants.  The 
member,  at  his  death,  was  a  citizen  of  Maryland,  and  his  widow 
had  died  after  him,  a  resident  also  of  that  State,  and  her 
estate  was  being  administered  there.  Her  representatives, 
who  resided  there  and  were  appointed  by  the  proper  Maryland 
court,  constituted  one  set  of  claimants;  and  a  son,  who  was  a 
resident  of  this  State,  was  a  rival  claimant.  The  association 
thereupon  brought  an  action  in  this  State  in  the  nature  of  an 
interpleader,  making  all  of  the  claimants  parties,  but  served 
the  Maryland  defendants  by  pubUcation  only.  They  did  not 
appear  in  the  action  and  judgment  therein  went  in  favor  of  the 
son,  and  the  association  paid  the  amoimt  over  to  him  accord- 
ingly. Thereafter  the  Maryland  representatives  of  the  widow's 
estate  brought  action  in  the  Maryland  court  against  the  associa- 
tion, which  pleaded  the  New  York  judgment  in  bar;  but 
the  Maryland  court  held  that  that  judgment  was  no  bar  to 
the  Maryland  people  as  the  service  upon  them  by  publication 
had  coitferred  no  jurisdiction  upon  the  New  York  court 
against  them.  Later  action  in  this  State  was  commenced 
upon  the  Maryland  judgment  in  favor  of  the  claimants  there, 
and  the  association  in  that  action  pleaded  the  New  York 
judgment  in  bar.  Therefore,  the  question  was  clearly  pre- 
sented for  our  courts  to  determine  whether  or  not  the  New 
York  court  in  the  original  action  had  obtained  jurisdiction 
over  the  Maryland  people.  Our  Court  of  Appeals  unani- 
mously held  that  it  had  not;  in  other  words,  that  the  order  for 
service  by  publication  upon  the  Maryland  people  was  a 
nuUity;  and  it  reversed  the  judgment  of  the  lower  courts  in 
favor  of  the  defendant  association  and  gave  judgment  to  the 
plaintiff  therein  for  the  full  amount.  The  opinion  declares 
that,  had  the  original  action  of  interpleader  been  one  "  in  rem 
or  one  affecting  specific  personal  property,'*  there  could  have 
properly  been  such  service  by  publication;  but  that  in  fact 
and  law  the  action  was  not  of  that  character  but  was  merely 
one  to  establish  a  personal  claim,  that  is,  a  mere  debt.  The 
opinion  (at  p.  335)  defines  an  action  in  rem  thus:  "An  action 
or  proceeding  in  rem  has  for  its  subject  specific  property  which 
is  within  the  jurisdiction  and  control  of  the  court  to  which 
application  for  relief  is  made.  The  action  proceeds  against 
such  specific  property  and  its  object  is  to  have  the  court  define 
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the  rights  therein  of  various  and  conflicting  claimants.  Juris- 
dictional control  of  the  property  affords  the  basis  for  service 
beyond  its  jurisdiction  upon  those  who  may  be  interested  in 
its  disposition.  The  result  of  such  an  action  is  a  judgment 
which  operates  upon  the  property  and  which  has  no  element 
of  personal  claim  or  personal  liabiUty." 

Upon  the  argument,  being  at  least  in  a  general  way  advised 
of  this  definition  or  rule,  I  was  much  impressed  that  that  test 
would  negative  this  action  for  the  reason  that  the  alleged 
fund,  viz.,  the  $15,000  of  the  settlement,  was  by  the  complaint 
alleged  to  have  been  actually  paid  over  to  the  appellant,  and, 
therefore,  of  necessity  could  not  be  in  the  possession  of  the 
other  defendant  when  the  action  was  commenced;  and  that, 
therefore,  the  action  should  be  deemed  one  in  equity  to  charge 
the  Director  General  with  the  amount  of  plaintiff's  lien, 
upon  the  theory  that  he,  in  violation  of  plaintiff's  right,  had 
paid  the  entire  fimd  over  to  the  defendant  McDermott;  and 
that,  therefore,  the  action  was  really  one  to  enforce  against 
the  Director  General  a  personal  liability.  This  means  that 
I  was  disposed  to  regard  the  case  as  practically  like  the  Hanna 
Case  {supra).  However,  I  find  that,  as  claimed  by  the  lelarned 
counsel  for  respondent  here,  it  has  been  held  clearly  by  our 
courts  in  this  State  that  under  such  circumstances  and  in 
such  an  action  the  defendant  company  (here  the  Director 
General)  must  conclusively  be  presumed  to  have  retained  in 
its  actual  possession  enough  of  the  settlement  fund  to  meet 
and  discharge  the  lien.  {Sargent  v.  McLeodj  209  N.  Y.  360, 
365;  Oishei  v.  Pennsylvania  Railroad  Co.,  117  App.  Div.  110, 
114;  affd.,  without  opinion,  191  N.  Y.  544.)  The  latter  case 
w^as  precisely  like  this,  except  that,  while  the  accident  happened 
in  the  State  of  New  Jersey,  the  original  action  was  brought  in 
this  State,  and  presumptively  the  settlement  made  therein. 
I  cannot  conceive  that  that  makes  any  difference.  This 
action  as  brought  is  clearly  one  in  rem,  and  no  personal  judg- 
ment against  the  appellant  is  asked.  It  seems  to  me  that,  if 
it  must  be  conclusively  presumed  that  the  defendant,  the 
Director  General,  has  actually  retained  and  still  has  in  his 
possession  the  identical  $5,000  upon  which  the  plaintiff  claims 
a  lien,  plaintiff  may  maintain  his  action  in  this  State  to  fore- 
close his  lien  upon  that  fund  as  "  one  affecting  specific  per- 
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sonaJ  property,'*  "  which  is  within  the  jurisdiction  and  con- 
trol of  the  court,"  as  being  in  the  actual  possession  of  the 
defendant,  the  Director  General;  and  that  by  personal  service 
upon  him  such  property  is  brought  within  the  jurisdiction  and 
control  of  this  court.  It  seems  to  me  that  it  can  make  no 
diflference  that  the  right  to  the  hen  herein  arises  under  the 
New  Jersey  statute  instead  of  \mder  our  own,  the  two  being 
substantially  the  same.  The  controlling  point  is  that  the  fund 
upon  which  the  hen  is  asserted  appears  in  the  eye  of  the  law  to 
be  here,  although  in  fact  we  well  know  that  it  is  not.  This 
appears  to  be  a  case  where  the  doctrine  or  convenience  of  a 
l^al  fiction  still  survives. 

Of  course,  in  this  case  the  question  of  the  reasonableness  of 
the  amount  claimed  by  plaintiff  against  an  estate  has  not  yet 
arisen. 

Therefore,  I  advise  that  the  order  appealed  from  be  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Blackmar,  p.  J.,  Putnam,  Kelly  and  Jaycox,  JJ.,  concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


LiONDALE  Mercantile  jCo.,  Inc.,  Respondent,  v.  Henry  B. 
Gerber,  Appellant. 

First  Department,  May  27,  1921. 

Sales  —  action  to  recover  on  acceptance  of  time  draft  given  for 
purchase  of  goods  to  be  delivered  —  evidence  ezamihed  —  question 
for  Jury  as  to  breach  of  contract  and  waiver  —  contract  construed 
not  to  require  buyer  to  caU  for  goods  at  seUer's  place  of  business  — 
seller  could  not  dispose  of  part  of  goods  before  draft  due  and 
recover  as  for  full  performance  —  exception  to  refusal  to  dismiss 
complaint  at  close  of  plaintiff's  case  not  available  on  appeal 
where  motion  not  renewed  at  close  of  evidence. 

In  an  action  to  recover  upon  the  acceptance  by  the  defendant  of  a  time 
draft  which  recited  that  the  obligation  of  the  acceptor  arose  out  of  the 
purchase  of  goods  from  the  plaintiff,  in  which  it  appeared  that  the  con- 
tract for  the  purchase  of  the  goods  provided  for  "  Delivery  at  New  York: 
When  called  for,"  and  that  the  price  was  "  f.  o.  .b.  New  York,"  evidence 
examined,  and  held,  that  a  question  of  fact  was  presented  as  to  whether  the 
defendant  refused  to  take  the  goods  and  if  so  whether  that  refusal  was 
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not  waived  and  whether  when  he  demanded  the  delivery  of  a  part  of  the 
gooas  he  consented  that  delivery  might  be  deferred  until  it  would  be 
convenient  for  the  plaintiff  to  make  it,  and  whether  the  plaintiff's  failure 
to  make  the  dehvery  was  not  owing  to  the  defendant's  refusal  to  comply 
with  plaintiff's  unwarranted  demand  for  cash  payment  to  apply  on  the 
contract. 

It  was  error  to  direct  a  verdict  for  the  plaintiff  on  the  theory  that  there 
was  no  obligation  on  the  part  of  the  plaintiff  to  deliver  any  of  the  goods 
until  the  defendant  called  at  its  place  of  business,  and  was  prepared  to 
receive  dehvery  thereof,  for  the  reasonable  construction  of  the  contract 
is  that  the  defendant  had  the  option  to  designate  the  place  of  delivery 
within  the  city,  whether  to  himself  at  his  place  of  business  or  to  a  carrier 
for  transportation  elsewhere,  or  otherwise,  and  the  words  "  When  ealled 
for  "  were  intended  to  obligate  the  seller  to  hold  the  goods  tiU  the  defend- 
ant desired  delivery  thereof  and  gave  it  notice  of  the  place,  and  the 
defendant  was  not  obliged  to  call  for  the  goods  at  the  plaintiff's  place 
of  business. 

The  action  being  between  the  parties  to  the  acceptance  and  the  acceptance 
having  been  expressly  predicated  on  the  contract,  the  case  is  the  same 
yi  principle  as  an  action  by  a  seller  for  the  purchase  price  of  goods,  and 
it  seems  that  the  plaintiff,  did  not  have  the  right  to  dispose  of  part  of  the 
goods  sold  to  the  defendant  before  the  draft  became  due  and  recover  on 
-  the  contract  as  for  full  performance  of  its  obligations  thereunder. 

However,  while  the  defendant  moved  for  a  dismissal  of  the  complaint  at 
the  close  of  the  plaintiff's  case  and  excepted  to  a  denial  of  his  motion, 
he  did  not  renew  the  motion  at  the  close  of  the  evidence  and,  therefore, 
the  exception  is  no  longer  available  and  cannot  be  made  the  basis  of  a 
decision  by  the  Appellate  Division.  ^ 

Appeal  by  the  defendant,  Henry  B.  Gerber,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  coxmty  of  New  York  on  the  8th 
day  of  Januai^,  1921,  on  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  12th  day  of  January,  1921,  denying  the  defend- 
ant's motion  to  set  aside  the  verdict  and  for  a  new  trial  made 
upon  the  minutes. 

Morris  Grossman,  attorney,  [Leopold  Klinger  of  counsel], 
for  the  appellant. 

Henry  Swartz,  for  the  respondent. 

Laughlin,  J.: 

The  recovery  was  upon  the  acceptance  by  the  defendant  at 
the  city  of  New  York  of  a  time  draft,  referred  to  as  a  trade 
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acceptance,  drawn  at  the  same  place  by  the  plaintifif  on  the 
9th  of  April,  1920.  By  the  acceptance  the  defendant  promised 
to  pay  to  the  order  of  the  plaintiff  on  the  11th  day  of  July, 
1920,  $4,460.95.  It  was  recited  in  the  draft  that  the  obli- 
gation of  the  acceptor  arose  out  of  the  purchase  of  goods 
from  the  drawer.  The  answer  put  in  issue  the  material 
allegations  of  the  complaint  and  for  a  first  defense  alleged  that 
the  acceptance  was  given  in  advance  as  part  performance 
of  a  proposed  contract  by  which  plaintiff  agreed  to  sell  to  the 
defendant  and  he  agreed  to  buy  of  it  ten  cases  of  voile  to  be 
delivered  when  called  for,  and  that  on  the  21st  of  June,  1920, 
he  called  for  and  demanded  delivery  of  one  case  of  the  goods 
and  delivery  thereof  was  refused,  and  that  plaintiff  failed  to 
tender  delivery  of  the  goods  and  defendant  elected  to  rescind 
the  contract  and  notified  the  plaintiff  of  such  election,  and 
that,  therefore,  the  acceptance  was  without  consideration  and 
void.  The  second  defense  repeats,  by  reference,  the  allega- 
tions of  the  first  and  further  alleges  that  by  the  terms  of  the 
contract  the  defendant's  liability,  if  any,  was  limited  to  $1,000. 
The  answer  also  contains  a  coimterclaim  in  which  the  allega- 
tions of  the  first  defense  are  repeated,  by  reference,  and  it  is 
alleged  that  the  defendant  deposited  with  the  plaintiff  $1,000 
as  security  for  the  performance  of  the  agreement  by  him  and 
to  be  forfeited  in  the  event  that  he  failed  to  accept  the  goods, 
and  that  he  was  at  all  times  ready,  willing  and  able  to  accept 
and  pay  for  the  goods  and  would  have  done  so  if  the  plaintiff 
had  tendered  performance,  and  that  the  return  of  the  amoxmt 
so  deposited  as  security  has  been  demanded  and  refused,  and 
judgment  is  dentianded  therefor  and  for  the  dismissal  of  the  com- 
plaint. The  reply  to  the  coimterclaim  admits  that  the  accept- 
ance was  to  be  payment  in  part  for  the  ten  cases  of  goods 
and  that  the  defendant  requested  the  delivery  of  one  case  on 
the  twenty-second  of  June,  and  puts  in  issue  the  other  all^a- 
tions  of  the  counterclaim;  and  for  a  defense  to  the  counterclaim 
it  is  alleged  in  the  reply  that  the  original  contract  was  modified 
by  providing  that  the  defendant  should  deliver  in  advance  a 
trade  acceptance  covering  all  the  goods,  and  that  this  was 
done,  and  that  thereafter  the  defendant  repudiated  the  agree- 
ment and  refused  to  pay  according  to  his  acceptance  and 
subsiequently  requested  the  plaintiff  to  deliver  part  of  the 
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goods,  which  the  plaintiff  agreed  to  do  as  soon  as  it  con- 
veniently could,  and  that  it  tendered  delivery  thereof  on  the 
ninth  of  July,  but  that  acceptance  of  delivery  was  refused, 
and  that  the  plaintiff  has  been  ready  and  willing  at  all  times 
to  perform  the  agreement  as  modified  and  offered  so  to  do, 
but  the  defendant  repudiated  it. 

The  agreement  for  the  sale  of  the  goods  was  made  in  writing 
on  the  24th  day  of  March,  1920.  It  recites  that  the  defendant 
placed  the  order  for  the  goods  with  the  plaintiff,  and  with 
respect  to  delivery  it  provides  as  follows:  "  Delivery  at 
New  York:  When  called  for."  Below  this  line  of  the  con- 
tract were  three  headings,  "  Pieces,"  "  Description,"  "  Price  per 
yard,"  and  below  the  latter  and  between  it  and  the  price  per 
yard  was  the  following:  *'  f.  o.  b.  New  York."  It  was  shown 
that  the  contract  was  on  "  a  form,"  but  it  does  not  appear 
whether  it  was  a  printed  or  typewritten  or  written  form,  or 
what  part  was  filled  in  to  make  this  contract.  It  provides 
that  the  plaintiff  was  to  receive  at  once  the  defendant's  check 
for  $1,000  "  as  security  on  this  transaction  which  amount 
is  to  be  forfeited  "  by  the  defendant  if  he  failed  to  accept  the 
goods.  It  also  provided  that  the  goods  were  to  be  billed  to 
the  defendant  and  that  payment  of  the  bill  was  to  be  guaranteed 
by  a  bank.  It  further  provides  that  if  the  delivery  of  any  of 
the  goods  was  deferred  at  the  request  of  the  buyer,  dehvery 
thereof  might  be  made  at  the  seller's  option  after  the  expira- 
tion of  the  specified  time,  and  that  shipments  within  two 
weeks  after  the  specified  date  for  delivery  should  constitute 
good  dehvery,  and  that  "  All  goods  are  sold  at  New  York, 
at  mill,  at  finishing  works,  according  to  point  of  origin," 
and  that  ''  delivery  of  the  merchandise  to  a  transportation 
carrier  constitutes  a  delivery,"  and  that  if  the  transportation 
company  for  any  reason  refuses  to  accept  the  merchandise, 
the  seller  has  the  pri\dlege  of  at  once  charging  the  goods  to 
the  buyer  and  holding  them  subject  to  his  order,  and  the 
buyer  was  requested  carefully  to  examine  and  test  all  goods 
before  using  them  as  no  allowance  would  be  made  after  the 
goods  were  cut.  On  the  sixth  of  April  the  plaintiff  wrote  the 
defendant  stating  that  at  his  request  it  inclosed  a  biU  covering 
merchandise  that  it  was  holding  for  him  and  that  it  would 
be  pleased  to  hear  from  him  with  trade  acceptance  properly 
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signed.  There  is  in  the  record  an  invoice  dated  "  March  29, 
as  May  1,  1920/'  which  was  inclosed  with  the  letter.  It 
specifies  by  number  ten  cases  and  the  yardage  in  each.  On 
the  ninth  of  April  the  plaintiff  wrote  the  defendant  waiving, 
as  had  been  agreed  verbally,  the  provision  that  the  bill  was 
to  be  guaranteed  by  a  bank  and  agreeing  instead  to  hold  his 
check  for  $1,000  given  as  security  which  he  was  to  forfeit 
in  the  event  that  he  did  not  take  the  goods,  and  agreeing  "  to 
release  $3,000  worth  of  merchandise  at  one  time  against 
trade  acceptance  "  which,  it  is  recited,  the  defendant  was 
giving  the  plaintiff  "  for  this  entire  transaction,''  and  agreeing 
to  hold  the  balance  of  the  shipment  \mtil  the  payment  of  the 
first  $3,000,  and  then  to  make  a  further  shipment  of  $3,000 
and  to  tepeat  that  **  until  the  entire  transaction  has  been 
disposed  of."  It  will  be  noted  that  the  acceptance  bears  the 
same  date  as  this  letter.  On  the  twenty-first  of  Jime  the 
defendant  wrote  the  plaintiff  to  ship  to  the  Elk  Textile  Co., 
Inc.,  at  a  specified  address  for  his  account  one  case  of  the 
goods  he  had  on  order  with  it  and  to  charge  and  mail  the 
bill  to  him.  On  the  twenty-eighth  of  June  he  wrote  the 
plaintiff  again  drawing  its  attention  to  his  former  letter  and 
to  the  fact  that  he  had  received  no  reply  thereto  and  that 
the  goods  had  not  been  shipped  and  requesting  dehvery  at  once, 
and  to  charge  and  mail  the  invoice  to  him.  On  the  thirtieth 
of  June  the  plaintiff  wrote  to  the  defendant  referring  to  his 
letter  of  June  twenty-eighth  and  stating  that  it  had  explained 
the  situation  quite  fully  to  him  over  the  telephone  and  that 
it  was  "  laboring  under  great  difficulties  in  making  dehvery  of 
the  merchandise  at  present,"  but  that  it  probably  would  be  in 
^  position  to  do  something  for  him  in  a  few  days.  On  the 
ei^th  of  July,  which  was  three  days  before  the  draft  became 
due,  the  defendant  wrote  the  plaintiff  that  owing  to  its  failure 
to  dehver  the  case  of  goods  his  customer  had  canceled  the 
order  and  that,  therefore,  he  was  compelled  to  cancel  his 
order  wdth  the  plaintiff,  and  he  thereby  gave  it  notice  of  such 
cancellation,  and  requested  the  return  of  the  deposit.  The 
plaintiff  next  day  notified  defendant  that  his  customer  had 
refused  a  tender  of  deliver}^  of  the  case  of  goods,  and  on  the 
thirteenth  of  July  it  wrote  him  refusing  to  accept  the  cancella- 
tion of  the  order  and  stating  that  it  had  explained  tojiim  its 
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difficulty  in  making  deKveries  and  that  it  would  deliver  at 
the  first  opportune  time  and  that  this  agreement  was  agreeable 
to  him  and  that  it  had  made  the  shipment  to  his  customer 
and  had  tendered  the  delivery  of  the  goods  on  July  ninth, 
and  deUvery  was  refused,  as  it  had  notified  him,  and  that 
under  the  circumstances  it  could  not  accept  his  cancellation 
and  would  expect  him  to  "  take  care  of  this  transaction/' 

The  plaintifif  showed  that  it  indorsed  the  acceptance  in 
blank  and  caused  it  to  be  presented  for  payment  on  July 
eleventh  and  to  be  protested  for  non-payment.  The  plaintiff's 
vice-president  and  manager  testified  that  he  thereafter  asked 
the  defendant  why  he  did  not  pay  the  acceptance,  and  the 
defendant  repHed,  in  substance,  that  he  had  told  him  before 
he  would  not  pay  it  and  that  he  did  not  take  the  goods  and 
that  he  would  not  take  them;  that  at  the  time  the  contract 
was  made  the  plaintiff  had  the  goods  in  storage,  and  that  it 
took  the  goods  from  the  storehouse  early  in  July  and  some  of 
them  were  taken  out  before  that  date;  that  the  invoice,  to  which 
reference  has  been  made,  represented  the  identical  goods  which 
were  sold  to  the  defendant  and  which  were  to  be  delivered  to 
him;  that  after  receiving  the  defendant's  request  for  the  delivery 
of  one  case  of  the  goods  on  June  twenty-first,  he  endeavored 
to  communicate  with  the  defendant  by  telephone  and  called 
at  his  office,  but  it  was  closed,  and  that  he  then  wrote  the 
defendant  to  come  and  see  him,  and  that  after  receiving  the 
defendant's  second  letter  requesting  deUvery  of  the  one  case 
of  goods  the  plaintiff  on  the  ninth  of  July  sent  the  case  of 
goods  by  hand  truck  to  the  defendant's  customer  who  refused 
to  receive  it;  but  he  said  that  this  was  at  the  request  of  the 
defendant,  made  early  in  July,  who  said  that  he  could  not 
get  a  truckman  and  that  he  at  that  time  offered  to  give  the 
defendant  a  deUvery  order  on  the  storage  house  for  the  case 
of  goods;  that  when  these  requests  for  the  delivery  of  the  one 
case  of  goods  were  made,  the  plaintiff  had  the  ten  cases  on 
hand,  either  in  its  place  of  business  or  in  storage.  An  invoice  • 
of  six  cases  of  this  quality  of  goods,  including  one  of  the  cases 
sold  to  the  defendant,  purporting  to  be  a  sale  of  the  goods  by 
the  plaintiff  to  another  firm  on  the  29th  of  April,  1920,  was 
received  in  evidence,  and  it  was  shown  by  uncontroverted 
evidence  that  the  goods  were  dehvered  according  to  that 

Oigitized  by  VjOOQIC 


LioNDALE  Mercantile  Co.,  Inc.,  v.  Gerbea.        351 

App.  Div.  345]  First  Department,  May,  1921. 

invoice  the  latter  part  of  March  or  early  in  April.  The  plaintiff 
objected  to  that  evidence  showing  a  sale  and  delivery  to 
another  of  one  of  the  cases  of  goods  sold  to  defendant  on  the 
ground  that  there  was  no  defense  predicated  on  a  sale  of  part 
of  the  goods  by  the  plaintiff  to  another  pleaded;  but  on  the 
defendant's  contention  that  it  was  admissible  under  its  defense 
that  the  plaintiff  breached  the  contract  and  failed  to  deliver 
or  tender  deUvery  of  the  goods  thereunder  the  court  overruled 
the  objection.  It  was  also  shown  that  the  plaintiff  retained 
the  other  goods  sold  to  defendant  and  covered  by  the  invoice 
\mtil  about  three  months  before  the  trial  when  the  plaintiff 
was  in  liquidation  and  the  goods  evidently  were  sold  although 
definite  proof  of  such  sale  was  excluded  on  plaintiff's  objection. 
The  plaintiff  claimed  that  this  evidence  was  inadmissible  since 
the  defendant  did  not  counterclaim  for  damages,  but  the 
defendant  claimed  it  showed  that  the  plaintiff  accepted  the 
defendant's  attempted  cancellation,  and  that  otherwise  it 
would  have  been  the  duty  of.  the  plaintiff  to  hold  the  goods 
or  to  tender  delivery  thereof  to  the  defendant  and  to  rely 
upon  the  three  trade  acceptances,  the  other  two  being  like  the 
one  sued  upon,  covering  the  purchase  price  of  all  the  goods, 
and  that  where,  as  here,  the  plaintiff  sues  upon  a  trade 
acceptance  representing  the  purchase  price  of  part  of  the 
goods,  it  was  its  duty  to  remain  able  to  deUver  the  merchandise. 
The  defendant  also  claimed  that  the  plaintiff  having  sold  part 
of  the  goods  before  the  draft  fell  due  was  unable  to  perform 
the  contract,  and,  therefore,  could  not  recover  on  the 
acceptance. 

The  vice-president  and  manager  of  the  plaintiff  testified 
that  early  in  June  the  defendant  told  him  that  he  could  not 
take  and  pay  for  the  goods,  and  that  as  a  result  of  negotiations 
th^  plaintiff  offered  to  allow  a  deduction  from  the  purchase 
price  of  two  and  one-half  cents,  which  represented  its  profits, 
and  that  defendant  endeavored  but  was  imable  to  obtain 
the  money  to  pay  therefor,  and  then  stated  that  he  would 
not  take  the  goods,  and  that  after  that  the  plaintiff  received 
the  defendant's  order  to  deliver  the  one  case  of  goods,  and 
that  although  plaintiff  wrote  defendant  on  June  twenty-sixth 
and  twenty-eighth  asking  him  to  call  with  respect  thereto, 
he  failed  so  to  do,  and  then  they  had  a  conversation  over  the 
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telephone,  as  already  stated,  and  in  that  conversation  there 
was  no  reference  to  the  prior  interview  or  negotiations  between 
them,  and  that  defendant  requested  the  delivery  of  the  goods 
then  or  as  soon  as  plaintiff  could  deliver  them,  and  that  at 
the  time  the  plaintiff  tendered  delivery  of  the  one  case  it 
considered  the  original  contract  in  force.  The  witness  further 
testified  that  at  the  time  the  contract  was  made  the  plaintiff 
had  twenty  or  twenty-five  cases  of  the  same  kind  of  goods 
and  that  one  of  the  cases  invoiced  to  the  defendant  was  sold 
to  another  through  error,  but  that  the  plaintiff  then  retain^ 
on  hand  and  in  storage  some  twenty  cases  of  the  same  kind 
of  goods  and  that  the  reason  he  did  not  dehver  the  case  of 
goods  before  July  ninth  was  "  I  didn't  have  to  dehver  it." 

The  defendant  testified  that  during  the  negotiations  and 
at  the  time  the  contract  was  signed  there  was  a  conversation 
between  him  and  the  plaintiff's  representative  Halperin  with 
regard  to  "  deUvery  when  called  for,"  and  that  he  said  that 
March  was  no  time  for  the  deUvery  of  voiles  and  that  he 
wanted  the  goods  sometime  between  May  and  July,  and  that 
Halperin  replied,  "  All  right,  you  can  have  them  dated  as  May 
1st,  and  have  them  dehvered  to  you  any  time,"  and  that  he 
asked  if  Halperin  would  have  that  put  on  the  order,  to  which 
Halperin  replied,  "  Yes,  you  can  have  them  dehvered  to  you  any 
time  between  May  1st  and  July,  any  time  you  call  for  them." 
This  testimony  was  stricken  out  on  plaintiff's  motion  as 
varying  the  terms  of  the  contract  and  the  defendant  excepted. 
The  defendant  testified  that  he  called  for  the  goods  by  request- 
ing by  letter  as  shown  the  deUvery  of  part  of  them.  He  denied 
that  he  had  the  conversation  with  Halperin  early  in  June, 
as  the  latter  testified,  or  that  he  asked  to  be  reUeved  of  the 
contract,  and  further  testified  that  after  receiving  the  plain- 
tiff's request  of  June  twenty-sixth  to  call,  he  telephoned  and 
talked  with  Halperin  and  asked  what  was  desired,  and  Halperin 
answered  that  he  wished  to  see  him  about  the  goods  that  he 
had  ordered,  and  he  being  unable  to  leave  the  office  Halperin 
came  over  to  see  him,  and  he  informed  Halperin  that  he  had 
sold  all  the  goods  to  this  customer  and  that  the  customer 
wanted  one  case  then  for  samples,  and  that  Halperin  refused 
to  dehver  the  goods  without  the  payment  of  more  money; 
that  he  then  drew  Halperin's  attention  to  the  contract  by 
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which  he  was  to  receive  credit  to  the  «ct«it  of  $3,000  on  the 
acceptances,  which  arrangement  was  based  on  a  financial 
statement  he  had  rendered  to  the  plaintiff  showing  that  he 
had  in  cash  and  merchandise  $28,000,  and  also  his  attention 
to  the  fact  that  his  deposit  of  $1,000  would  more  than  cover 
the  one  case  of  goods,  and  insisted  on  the  ddivery  of  the 
goods  without  a  cash  payment,  but  Halperin  said  he  would 
not  ship  the  goods  and  that  he  showed  Halperin  the  contract 
with  his'  customer  by  which  he  was  to  receive  a  profit  of  one 
and  one-half  per  cent  over  the  purchase  price.  The  defendant 
also  showed  that  before  he  canceled  the  contract  the  plaintiff 
had  opened  several  of  the  cases  of  goods  sold  to  him  and 
removed  goods  therefrom,  and  that  the  cases  of  his  goods 
which  plaintiff  had  at  the  time  he  canceled  the  contract  which 
had  been  opened  did  not  contain  the  yardage  called  for  by 
the  invoices  and  that  on  the  seventh  of  July  his  customer 
canceled  the  order  for  the  purchase  from  him  of  thes6  goods 
on  account  of  the  non-delivery  of  the  case  he  had  directed 
the  plaintiff  to  deliver. 

It  thus  appears  that  on  the  conflicting  testimony  a  question 
of  fact  was  presented  as  to  whether  the  defendant  early  in 
June  refused  to  take  the  goods  and  if  so  whether  that  refusal 
was  not  waived  and  whether  when  he  dananded  the  delivery 
of  one  case  of  goods  the  latter  part  of  June  he  consented  that 
the  delivery  might  be  deferred  imtil  it  would  be  convenient 
for  the  plaintiff  to  make  it,  and  whether  the  plaintiff^s  failure 
to  make  the  delivery  was  not  owing  to  defendant's  refusal 
to  comply  with  its  unwarranted  demand  for  a  cash  payment  to 
apply  on  the  contract. 

At  the  close  of  the  evidence  the  court  directed  a  verdict 
for  the  plaintiff  for  the  amount  of  the  acceptance  less  the 
$1,000  deposited  by  the  defendant  as  security,  and  dismissed 
the  coimterclaim.  The  defendant  excepted  and  asked  leave 
to  go  to  the  jury  on  all  the  questions  of  fact  and  particularly 
as  to  the  meaning  of  the  words,  "  When  called  for,''  with 
respect  to  the  delivery  of  the  goods,  and  as  to  what  was  intended 
as  to  the  forfeiture  of  the  deposit.  The  request  was  denied 
and  the  defendant  excepted,  and  his  motion  for  a  new  trial 
was  also  denied. 

App.  Div.—  Vol.  CXCVII.        23 
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The  verdict  was  directed  on  the  theory  that  there  was  no 
obligation  on  the  part  of  the  plaintiff  to  deliver  any  of  the 
goods  until  the  defendant  called  at  its  place  of  business  and 
was  there  prepared  to  receive  deUvery  thereof.  I  am  of 
opinion  that  the  court  erred  in  so  ruling.  The  place  of  business 
of  both  parties  was  in  the  city  of  New  York.  If  it  had  been 
intended  that  delivery  was  to  be  made  at  plaintiff's  place  of 
business  or  at  the  warehouse  in  which  the  goods  were  stored, 
I  think  that  would  have  been  shown  more  definitely-  by  the 
contract.  The  terms  used  in  the  contract  are  those  commonly 
employed  where  the  seller  is  to  deliver  the  goods  when  ordered 
by  the  purchaser.  The  deUvery  was  necessarily  to  be  made 
by  the  seller;  the  contract  provides  that  it  was  to  be  made  at 
New  York  "  When  called  for,"  and  also  that  the  goods  wer6 
to  be  deUvered  "  f.  o.  b.  New  York."  The  latter  provision 
would  be  wholly  unnecessary  and  inappropriate  imless  it  was 
intended  that  the  seller  was  to  do  carting  at  its  own  expense 
incident  to  the  delivery  of  the  goods,  for  it  expressly  pro- 
vided that  delivery  was  to  be  made  at  New  Y6rk  where  the 
places  of  business  of  both  parties  were  and,  therefore,  the 
abbreviations  "f.  o.  b."  could  not  have  been  here  used,  as 
it  sometimes  is,  where  the  buyer  and  the  seller  are  at  different 
points,  to  fix  the  purchase  price  by  indicating  that  the  pur- 
chaser is  to  pay  the  frei^t.  {MiUer  &  Sons  Co.  v.  Sergeant 
Co.,  191  App.  Div.  814,  818;  MaddaUmi  Olive  Oil  Co.,  Inc., 
V.  Aquino,  Id.  51,  55.)  The  reasonable  construction  of  these 
provisions  with  respect  to  the  place  of  deUvery  is,  I  think,  that 
the  buyer  had  the  option  to  designate  the  place  of  delivery 
within  the  city,  whether  to  himself  at  his  place  of  business 
or  to  a  carrier  for  transportation  elsewhere  or  otherwise,  and 
the  words  "  When  called  for  "  were  intended  to  obUgate  the 
seller  to  hold  the  goods  until  the  defendant  desired  delivery 
thereof  and  gave  it  notice  of  the  place  he  desired  delivery 
to  be  made.  Doubtless  if  defendant  did  not  call  for  the  goods 
within  a  reasonable  time  the  plaintiff  could  have  tendered 
delivery  and  could  have  sued  for  and  recovered  the  purchase 
price  provided  it  held  the  goods  subject  to  the  order  of  the 
defendant. 

The  construction  that  defendant  was  not  required  to  call 
for  and  take  the  goods  is  further  borne  out  by  the  provisions 
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of  the  contract  referring  to  delivery  to  a  transportation  carrier 
and  prescribing  the  rights  of  the  seller  in  the  event  that  such 
carrier  should  for  any  reason  refuse  to  accept  the  goods. 
If  this  construction  may  not  be  given  as  a  matter  of  law,  it 
surely  may  not  be  held  a«  a  matter  of  law,  as  the  trial  court 
ruled,  that  there  was  no  obligation  on  the  part  of  the  seller 
with  respect  to  delivery  until  the  defendant  came  prepared 
to  take  and  receive  the  goods,  and  the  parol  evidence  received 
and  stricken  out  was  admissible  to  aid  in  the  construction  of 
these  provisions. 

There  is,  I  think,  another  serious  obstacle  to  the  plaintiff's 
right  to  recover.  The  action  being  between  the  parties  to 
the  acceptance  and  the  acceptance  having  been  expressly 
predicated  on  the  contract,  the  case  does  not  differ  in  principle 
from  an  action  by  the  seller  for  the  purchase  price  of  the 
goods;  and  viewed  in  that  hght  I  am  unable  to  see  any  theory 
on  which  the  plaintiff  could  dispose  of  part  of  the  goods  sold 
to  the  defendant  before  the  draft  became  due  and  recover  on 
the  contract  as  for  full  performance  of  its  obligations  there- 
under. The  defendant,  however,  failed  to  move  for  a  dis- 
missal at  the  close  of  the  evidence,  and  although  he  moved 
for  a  dismissal  at  the  close  of  the  plaintiff's  case  and  excepted 
to  the  denial  of  his  motion,  having  failed  to  renew  it  at  the 
close  of  the  evidence,  the  exception  is  no  longer  available 
and  may  not  be  made  the  basis  of  decision  by  an  appellate 
court.  {Hopkins  v.  Clark,  158  N.  Y.  299;  Clements  v.  Beaky 
53  App.  Div.  416.)  This  point,  therefore,  is  not  presented 
for  decision. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

Clarke,  P.  J.,  Smith,  Page  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 
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The  People  of  the  State  of  New  York  ex  rd.  The  City 
OF  New  York,  Respondent,  v.  Queens  County  Water 
Company,  Appellant. 

Second  Department,  June  3,  1921. 

Mandamus  —  application  by  city  of  New  York  for  peremptory 
mandamus  to  compel  extension  of  water  system  for  fire  protec- 
tion —  writ  denied  where  city's  liability  for  compensation  doubtful 
—  altematiTC  writ  directed. 

An  application  by  the  city  of  New  York  for  a  peremptory  writ  of  mandamus 
to  compel  the  defendant  to  install  certain  fire  hydrants  and  to  extend 
its  line  in  compliance  with  executive  orders  of  the  municipal  commissioner 
of  water  supply  was  improperly  granted,  since  under  the  terms  of  the 
Greater  New  York  charter,  the  power  of  the  commissioner  alone  to 
contract  and  the  obligation  to  pay  for  the  new  stj-uctural  additions  are 
in  doubt,  and,  therefore,  an  alternative  writ  should  have  been  directed. 

Mills,  J.,  dissents. 

Appeal  by  the  defendant,  the  Queens  County  Water 
Company,  from  an  order  of  the  Supreme  Court,. made  at  the 
Kings  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Queens  on  the  3d  day  of  December,  1920, 
granting  relator's  application  for  the  issuance  of  a  peremptory 
writ  of  mandamus  to  compel  the  Queens  County  Water 
Company  to  install  forthwith  at  its  own  expense  twenty-three 
new  fire  hydrants  (also  a  new  six-inch  main  in  Bay  Seventeenth 
street,  for  a  distance  of  100  feet)  in  the  fifth  ward  of  the 
borough  of  Queens  (Rockaway  Peninsula)  in  and  along  such 
public  streets,  mentioned  in  said  order. 

Henry  deForest  BaldmUy  for  the  appellant. 

Elliot  S.  Benedict  [John  P.  O^Brien,  Corporation  Counsel, 
John  F,  O^Brien  and  Robert  J.  Culhane  with  him  on  the  brief], 
for  the  respondent. 

Per  Cuhiam: 

Considering  the  peculiar  situation  of  the  parties,  the  majority 
of  the  court  are  of  the  view  that  a  peremptory  writ  should 
not  at  first  be  issued.  A  serious  difficulty  has  arisen  as  to 
compensation.  Therefore,  before  the  respondent  should  be 
coerced  into  obedience  of  these  '*  executive  orders  "  of  the 
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municipal  commissioner  of  water  supply,  defendant  should 
have  a  hearing  regarding  such  "  executive  orders,''  and  how 
far  they  commit  the  city  for  con^^pensatipn  for  such  new 
hydrants,  and  for  the  additional  outlays  involved  in  such  a 
water  supply  for  fire  extinguishing  purposes.  Where  Uabihty 
for  compensation  is  plain,  so  that  the  service  may  be  fairly 
recompensed,  such  a  peremptory  writ  may  be  a  proper  remedy 
of  the  municipaUty.  But  \mder  the  terms  of  the  charter 
of  Greater  New  York,  the  power  of  the  commissioner  alone 
to  contract,  and  the  obligation  to  pay  for  the  new  structural 
additions,  appear  in  doubt.  Accordingly,  instead  of  a  peremp- 
tory writ,  an  alternative  writ  of  mandamus  will  be  directed. 

Blackmab,  p.  J.,  Putnam,  Kelly  and  Jay  cox,  JJ.,  concur; 
Mills,  J.,  votes  to  aflRrm  upon  the  ground  that  the  company 
has  ample  remedy  under  the  statute,  and  a  just  pubUc  policy 
requires  that  the  execution  of  the  order  shall  not  await  the 
determination  of  the  question  of  the  fairness  of  the  rate. 

Order  modified  so  as  to  direct  an  alternative  writ  of 
mandamus.     Settle  order  on  notice. 


Samuel  Falk,  an  Infant,  by  Habry  Falk,  His  Guardian  ad 
Litem,  Respondent,  v,  Roy  H.  MacMasters  and  James  A. 
Corcoran,  Trading  under  the  Firm  Name  and  Style  of 
R.  H.  MacMasters  &  Company,  Appellants. 

Second  Department,  June  10,  1921. 

Pleadings  —  action  by  infant  to  recover  money  deposited  for  stock 
margin  —  demurrer  to  answer  brought  on  by  motion  for  Judgment 
on  pleadings  properly  denied  If  any  portion  of  answer  is  sufficient 
—  denial  of  knowledge  or  information  as  to  plaintiff's  infancy 
sufficient  against  demurrer  —  effect  of  confession  and  avoidance 
as  to  denial  —  frivolous  denial  not  demurrable  —  defense  that 
plaintiff  falsely  represented  his  age  is  available  —  defense  that 
complaint  does  not  state  facts  sufficient  to  constitute  cause  of 
action  cannot  be  taken  by  answer. 

A  demurrer  to  an  answer  and  to  separate  defenses  which  is  brought  on  by 
a  motion  for  judgment  on  the  pleadings  cannot  be  sustained  if  any  portion 
of  the  answer  is  sufficient. 
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In  an  action  by  an  infant  to  recover  money  deposited  for  stock  mai:g:in  a 
denial  of  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
allegations  of  plaintiff's  infancy  and  the  appointment  of  his  guardian 
ad  litem  are  both  sufficient  to  withstand  an  attack  by  demurrer. 

The  defendant's  denial  of  plaintiff's  infancy  was  not  waived  by  the  subse- 
quent defense  that  the  plaintiff  falsely  misrepresented  his  age,  even  if 
such  denial  admitted  in  effect  that  the  plaintiff  was  not  of  age. 

If  a  denial  is  frivolous  the  proper  remedy  of  the  plaintiff  is  to  move  to 
starike  it  out  and  not  to  demur  thereto.  ^ 

In  an  action  by  an  infant  to  recover  money  paid  by  him  to  stockbrokers 
for  marginal  purposes  a  defense  based  on  the  false  and  fraudulent  repre- 
sentations by  the  infant  that  he  was  more  than  twenty-one  years  of  age 
is  valid,  since  an  infant  is  responsible  for  his  torts. 

The  defense  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  cannot  be  taken  by  answer. 

Appeal  by  the  defendants,  Roy  H.  MacMasters  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  Kings  on  the  23d  day  of  March,  1921,  granting  plaintiff's 
motion  for  judgment  on  the  pleadings. 

Theodore  F.  von  Dorn,  for  the  appellants, 

Benjamin  Berinstein,  for  the  respondent. 

Jaycox,  J.: 

The  court  at  Special  Term  granted  a  motion  made  by  the 
plaintiff  for  judgment  on  the  pleadings.  The  pleadings  consist 
of  the  complaint,  an  answer  and  a  demmrer  to  the  answer. 

The  action  is  brought  to  recover  moneys  deposited  by  the 
plaintiff  with  the  defendants  to  margin  certain  stock  trans- 
actions conducted  by  the  defendants,  as  brokers  for  the 
plaintiff,  upon  the  ground  that  at  the  time  of  the  deposit 
and  of  the  transactions  the  plaintiff  was  and  still  is  an  infant. 

The  answer  denies  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  of  the  plaintiff's  infancy 
and  the  appointment  of  his  guardian  ad  litem.  For  a  further 
answer  the  defendants  allege  that  they  were  induced  to'  act 
as  brokers  for  the  plaintiff  and  to  accept  his  deposit  and 
disburse  it  under  his  directions  by  false  and  fraudulent  repre- 
sentations made  by  the  plaintiff  that  he  was  more  than 
twenty-one  years  of  age.  The  answer  further  alleges  as  a 
separate  and  distinct  defense  that  the  complaint  does  not 
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state  facts  sufficient  to  constitute  a  cause  of  action.  It  also 
alleges  for  a  second  separate  and  distinct  defense  and  for  a 
setoff  and  counterclaim  that  the  plaintiff  falsely  and  fraud- 
ulently represented  himself  to  be  more  than  twenty-one  years 
of  age  and  deposited  various  moneys  with  the  defendants  as 
margin  to  apply  to  stock  purchases  made  by  the  defendants 
under  his  direction  and  that,  acting  under  his  direction,  the 
defendants  expended  and  paid  out  $570.89  over  and  above  the 
amount  deposited  by  the  plaintiff  with  them  and  prays  for 
judgment  for  this  amount. 

The  plaintiff  demurred  to  the  so-called  further  answer  and 
to  the  first  separate  and  distinct  defense  on  the  ground  that 
they  are  insufficient  in  law  on  the  face  thereof.  The  plaintiff 
also  demurred  to  the  defendants'  so-called  separate  and 
distinct  defense  and  setoff  and  counterclaim  on  the  ground 
that  the  facts  stated  are  not  sufficient  to  constitute  a  counter- 
claim and  as  insufficient  in  law  on  the  face  thereof.  The 
plaintiff  did  not  bring  his  demmrer  on  as  a  motion  and  thus 
test  the  sufficiency  of  it  as  applied  to  any  portion, of  the 
defendants'  answer.  On  the  contrary,  his  motion  was  for 
judgment  and,  if  any  portion  of  the  defendants'  answer  was 
sufficient,  the  motion  should  have  been  denied. 

The  denial  of  the  plaintiff's  infancy  and  of  the  appointment 
(rf  a  guardian  are  both  sufficient  to  withstand  an  attack  by 
demurrer.  The  Code  of  Civil  Procedure,  section  500,  expressly 
authorizes  a  denial  of  any  knowledge  or  information  sufficient 
to  form  a  beUef  as  to  any  material  allegation  of  the  com- 
plaint. The  plaintiff  seeks  to  avoid  this  provision  of  the 
Code  of  Civil  Procedure  as  to  the  denial  of  the  plaintiff's 
infancy  upon  the  groimd  that  the  defendants  state  in  their 
further  answer  and  also  in  their  counterclaim  that  the  plain- 
tiff falsely  and  fraudulently  represented  that  he  was  more 
than  twenty-one  years  of  age,  the  contention  of  the  plaintiff 
being  that  this  is  an  admission  that  the  plaintiff  was  under 
twenty-one  years  of  age  at  the  time  of  these  transactions.  I 
think  the  answer  cannot  be  thus  construed.  My  attention 
has  been  called  to  no  case  holding  that  where  a  fact  is  suffi- 
ciently denied  in  one  division  of  the  answer  to  put  the  plaintiff 
to  his  proof,  he  can  treat  the  denial  as  waived  or  proof  dis- 
pensed with  by  reason  of  even  an  express  admission  of  the  fact 
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contained  in  a  separate  defense  introducing  an  avoidance. 
In  fact,  I  think  the  authorities  are  to  the  contrary,  and  the 
defendants'  denial  is  unaffected  by  a  subsequent  admission 
contained  in  a  defense  containing  an  avoidance.  {Trey  & 
Rutland  R.  R.  Co.  v.  Kerr,  17  Barb.  581.)  It  was  held  in 
Goodwin  v.  Wertheimer  (99  N*.  Y.  149)  that  a  defendant  may 
put  his  defense  upon  distinct  and  even  inconsistent  groimds. 

The  plaintiff  says  that  the  denial  of  information  su£5icient 
to  form  a  behef  as  to  the  appointment  of  the  guardian  ad 
litem  of  the  plaintiff  is  frivolous.  In  that  he  may  be  correct, 
but  the  trouble  with  that  assertion  at  this  time  is  that  he 
did  not  move  to  strike  out  that  denial  as  frivolous.  The 
plaintiff  should  have  moved  to  strike  out  the  frivolous  defense 
and  then  the  party  moved  against  would  have  had  an  oppor- 
tunity to  prove  that  the  defense  presumptively  frivolous  was, 
in  fact,  true.  The  plaintiff  has,  therefore,  mistaken  his  remedy 
in  demurring  to  these  denials,  and  the  motion  for  judgment, 
so  far  as  based  upon  them,  was  improperly  granted.  {Harley 
V.  Plant,  210  N.  Y.  405,  411.) 

The  plaintiff  further  claims  that  the  allegations  of  false 
and  fraudulent  representations  as  to  the  plaintiff's  age  con- 
stitute no  defense  to  the  plaintiff's  cause  of  action.  The 
cases,  however,  cited  by  the  plaintiff  do  not  sustain  this 
contention.  In  all  of  the  cases  cited  by  the  plaintiff  the 
party  alleging  the  'false  representation  as  to  age  has  been 
seeking  to  recover  from  the  infant  defendant  on  a  contract, 
and  it  has  been  held  that  if  an  infant  were  hable  imder  such 
conditions  the  entire  defense  of  infancy  would  be  emasculated. 
It  is  also  held  in  these  and  other  cases  that  infancy  cannot 
be  used  both  as  a  sword  and  shield  —  that  an  infant  is  hable 
for  his  torts.  In  this  case  the  defense  is  based  upon  a  claim 
that  the  plaintiff,  by  his  false  and  fraudulent  representations, 
induced  the  defendants  to  accept  and  disburse  his  moneys 
and  after  his  moneys  had  been  disbursed  in  accordance  with 
his  direction,  upon  a  plea  of  infancy  he  seeks  to  recover  the 
sum  from  the  persons  whom  he  deceived.  I  find  nothing  in 
the  cases  cited  to  support  a  claim  that  such  a  defense  cannot 
be  introduced. 

New  York  Building  Loan  Company  v.  Fisher  (23  App.  Div. 

V)  was  an  action  to  foreclose  a  mortgage  made  by  an  infant. 
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The  action  being  to  enforce  a  contract  by  the  infant,  the 
infant's  false  representations  as  to  age  were  held  to  give  no 
validity  to  the  contract.    Studwell  v.  Shapter  (54  N.  Y.  249) 
and  International  Text  Book  Co.  v.  Connelly  (206  id.  188)  are 
also  actions  brought  upon  a  contract  against  an  infant  defend- 
ant wherein  it  is  alleged  that  the  defendant  made  false  repre- 
sentations as  to  his  age  to  induce  the  plaintiff  to  enter  into 
the  contract.    Mordecai  v.  Pearl  (63  Hun,  553)  holds  that  an 
infant  who  deposited  money  with  stockbrokers  as  a  margin, 
upon  the  credit  of  which  he  engaged  in  stock  speculations 
which  resulted  in  a  loss,  may  recover  his  deposit  in  full.    There 
is,  however,  in  this  case  no  claim  of  any  false  representations 
by  the  plaintiff.    In  Heath  v.  Mahoney  (7  Hun,   100)  the 
plaintiff's  stockbrokers  sought  to  recover  damages  which  they 
claimed  to  have  suffered  by  reason  of  false  and  fraudulent 
representations  made  by  the  infant  defendant.    The  infant 
defendant  deposited  with  them  $500  in  cash  and  two  United 
States  bonds  of  S500  each.    The  defendant's  representations 
consisted  of  stating  that  the  defendant  was  the  owner  of  these 
bonds,  although  registered  in  the  name  of  his  mother,  who 
subsequently  reclaimed  them.    The  trial  court  permitted  the 
plaintiffs  to  recover  the  total  amount  of  their  losses  by  reason 
of  the  transactions  had  with  the  defendant.    Upon  appeal 
the  court  held  that  the  only  damages  the  plaintiffs  were 
entitled  to  recover  was  the  amoimt  suffered  by  reason  of  the 
false  representations  made  by  the  defendant  as  to  the  owner- 
ship of  the  two  United  States  bonds.    The  judgment  of  the 
court  below  was,  therefore,  reversed  and  a  new  trial  ordered. 
This  seems  to  be  a  distinct  holding  that  an  infant  is  Uable 
for  losses  arising  by  reason  of  his  false  representations.    A 
number  of  other  cases  may  be  cited  holding  practically  the 
same   thing.     (Shenkein  v.  Fuhrman,   80  Misc.   Rep.    179; 
Lown  V.  Spooriy  158  App.'Div.  900;  Gaunt  v.  Taylor^  15  N.  Y. 
Supp.  589;  Bergman  v.  Neidhardt,  37  Misc.  Rep.  804;  Hewitt 
V.  Warren,  10  Hun,  560.)     In  the  last  case  cited  it  is  said:  "  If 
a  party  has  been  induced  to  purchase  property  from  an  infant, 
by  the  infant's  fraud  and  misrepresentation,  it  would  seem  that 
he  might,  on  discovering  the  fraud,  disaffirm  the  contract, 
return,  or  offer  to  return  the  property,  and  thus  put  the  infant 
in  the  position  of  a  mere  wrong-doer,  unjustly  keeping  what  he 
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had  fraudulently  obtained.  And  it  would  seem  that  the  infant 
would  then  be  Uable  in  damages  for  tort."  In  this  case  there 
is  nothing  to  return.  The  plaintiff  seeks  to  recover  upon 
a  contract  which  the  defendants  say  was  procured  by  fraud 
and  misrepresentation.  There  is  no  reason  either  in  law  or 
good  conscience  why  this  defense  should  not  be  interposed  and, 
if  estabhshed,  why  it  should  not  prevent  the  plaintiff's  recovery. 

The  defense  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  cannot  be  taken  by  answer. 
If  the  complaint  is  deficient  in  its  allegations,  that  defect 
appears  on  the  face  of  the  complaint  and  should  be  taken 
by  demurrer.  (See  Code  Civ.  Proc.  §§  488,  498,  499.)  This, 
however,  did  not  benefit  the  plaintiff  upon  this  motion,  as 
the  answer  raised  issues  necessitating  the  trial.  The  plaintiff's 
motion,  therefore,  should  have  been  denied. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  for  judgment  denied, 
with  ten  dollars  costs. 

Blackmar,  p.  J.,  Mills,  Rich  and  Putnam,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  for  judgment  denied,,  with  ten  dollars  costs. 


George  B.  Hewlett,  Appellant,  v.  Eugene  Van  Voorhis 
and  Charles  Van  Voorhis,  as  Executors,  etc.,  of  John 
Van  Voorhis,  Deceased,  Respondents,  Impleaded  with 
Cyril  J.  Curran  and  Others,  Defendants. 

First  Department,  June  3,  1921. 

Executon  and  adminlstratoni  —  actions  .against  —  costs  may  be 
awarded  by  AppeUate  Division  on  reversal  of  judgment  in  favor  of 
executors  —  Code  of  Civil  Procedure,  §§  1836  and  1836 »  applied—^ 
action  unreasonably  defended  —  waiver  by  executors  of  certificate 
of  facts  by  not  presenting  defense  on  original  settlement  of  order 
awarding  costs. 

The  Appellate  Division  on  the  reversal  of  a  judgment  against  executors 
in  cases  where  such  court  has  the  power  to  reverse  a  judgment  and  make 
new  findings  and  direct  the  entry  of  a  judgment  in  favor  of  the  other 
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party,  takes  the  place  of  the  trial  court  and  may  decide  whether  or  not 
the  executors  unreasonably  resisted  or  neglected  to  pay  plaintifTs  claim, 
and  whether  or  not  they  should  be  compelled  to  pay  the  costs  of  the 
trial  individually  as  provided  in  sections  1835  and  1836  of  the  Code  of 
Civil  Procedure. 

Said  sections  of  the  Code  do  not  apply  to  or  preclude  an  award  of  costs 
against  executors  on  an  appeal. 

Executors  unreasonably  defend  a  claim  based  on  a  judgment,  where  it 
appears  that  their  defense  was  not  on  the  merits  but  solely  on  the  theory 
that  the  plaintiff  lost  the  benefit  of  a  judgment  recovered  by  default 
against  aU  of  the  defendants  on  a  joint  liability,  upon  such  judgment 
being  opened  as  to  one  of  the  defendants  and  the  complaint  dismissed  as 
against  him,  and  that  thereupon  the  judgment  became  void  and  unen- 
foroible  as  against  the  other  defendants. 

The  executors  by  not  presenting  the  aforesaid  defense  on  the  original 
settlement  of  th&  order  by  the  Appellate  Division  awardiog  costs  waived 
any  point  with  respect  to  whether  a  formal  certificate  of  the  facts  by  the 
Appellate  Division  is  required  but  did  not  waive  the  point  that  such 
certificate  must  be  procured  from  the  trial  justice. 

Motion  for  resettlement  of  order. 

John  Van  Voorhis'  Sons,  for  respondents,  for  the  motion. 

Charles  H.  Stoddard^  for  appellant,  opposed. 

Peb  Curiam: 

On  the  trial  the  complaint  was  dismissed,  with  costs,  but  on 
appeal  by  plaintiff  this  court  reversed  the  judgment  and  granted 
final  judgment  in  favor  of  the  plaintiff  against  the  defendants, 
who  are  executors,  with  costs  of  the  appeal  and  of  the  trial.  (See 
196  App.  Div.  322.)  On  the  original  settlement  of  the  order  both 
parties  presented  proposed  orders  so  providing  for  the  costs; 
and  no  point  was  raised  with  respect  to  our  awards  of  costs. 
The  executors  have  now  moved  for  a  resettlement  of  the  order 
by  striking  out  the  awards  of  costs,  on  the  grounds  that  the 
payment  of  plaintiff's  claim  was  not  unreasonably  resisted  or 
n^ected  by  them,  and  that  no  certificate  was  obtained  from 
the  justice  who  presided  at  the  trial  authorizing  such  awards 
of  costs,  as  provided  in  sections  1835  and  1836  of  the  Code 
of  Civil  Procedure.  The  trial  court,  having  decided  that  the 
plaintiff  was  not  entitled  to  recover,  could  not  have  made  such 
a  certificate  on  the  trial.  The  sections  of  the  Code  to  which 
reference  has  been  made  do  not  apply  to  or  preclude  an  award 
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of  costs  against  executors  on  an  appeal.  {Hunt  v.  Connor, 
17  Abb.  Pr.  466;  MaUm  v.  Abbey,  141  N.  Y.  179.)  The 
costs  were  awarded  against  the  executors  in  their  representative 
capacities  and  not  personally.  In  such  case  it  has  been  held 
that  the  executors  are  not  aggrieved  and  may  not  appeal. 
{Meltzer  v.  DoU,  91  N.  Y.  365.)  That  decision  and  Demarest 
V.  Smith  (143  App.  Div.  104)  were  not  intended  to  deprive 
the  plaintifif  of  the  right  to  costs  either  against  the  personal- 
representatives  personally  or  in  their  representative  capacities 
when  it  became  necessary  for  the  plaintiff  to  bring  the  action, 
but  in  either  case  the  certificate  is  required.  In  the  instances 
in  which  the  Appellate  Division  is  authorized  to  reverse  a 
judgment  and  make  new  findings  and  direct  the  entry  of  a 
judgment  in  favor  of  the  other  party  (Code  Civ.  Proc.  §  1317; 
General  Rules  of  Practice,  rule  34),  we  are  of  opinion  that 
it  takes  the  place  of  the  trial  court;  and  that  on  such  reversal 
in  the  case  at  bar  it  was  for  this  court  to  decide  whether  or 
not  the  executors  unreasonably  resisted  or  n^ected  to  pay 
plaintiff's  claim,  and  whether  or  not  they  should  be  compelled 
to  pay  the  costs  of  the  trial  individually.  Our  opinion  shows 
that  they  did  unreasonably  defend  against  the  claim.  Their 
defense  was  not  on  the  merits,  but  solely  on  the  theory  that 
the  plaintiff  lost  the  benefit  of  a  judgment  recovered  by 
default  against  all  of  the  defendants  on  a  joint  liabihty,  upon 
such  judgment  being  opened  as  to  one  of  the  defendants  and 
the  complaint  being  dismissed  as  against  him,  and  that  there- 
upon the  judgment  became  void  and  unenforcible  as  against 
the  other  defendants.  On  these  grounds,  therefore,  we  deny 
the  motion  and  hold  that  the  executors,  by  not  presenting  the 
point  on  the  original  settlement  of  the  order,  waived  any 
point  with  respect  to  whether  a  formal  certificate  by  this 
court  is  required,  but  did  not  waive  the  point  that  such 
certificate  must  be  procured  from  the  trial  justice. 

Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merreli> 
and  Greenbaum,  JJ. 

Motion  for  resettlement  denied. 
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In  the  Matter  of  Edward  J.  Rose,  an  Attorney. 

Second  Department,  June  17,  1921. 

Attorney  and  elient  —  suspension  of  attorney  for  failure  to  pay 
over  money  to  client. 

Attorney  at  law  suspended  from  practice  for  six  months  where  it  appears 
that  he  retained  money  received  in  settlement  of  an  action  instituted  by 
him  in  favor  of  his  client  and  that  the  only  claim  o^  right  to  do  so  was 
that  he  was  entitled  to  a  part  of  said  money  as  a  counsel  fee. 

Disciplinary  proceedings  instituted  by  the  Brooklyn  Bar 
Association. 

Mortimer  W.  ByerSy  for  the  motion. 

Edward  J,  Rose,  in  person,  opposed. 

Manning,  J.: 

This  is  a  disciplinary  proceeding  instituted  by  the  Brookl3m 
Bar  Association  against  the  respondent,  who  is  a  practicing 
lawyer  with  an  office  in  the  borough  of  Brooklyn.  He  was 
admitted  to  the  bar  in  the  year  1912,  and  since  that  time  has 
practiced  his  profession  in  the  borough  of  Brooklyn,  He 
was  charged  by  the  Bar  Association  with  having  been  "  guilty 
of  fraud,  deceit,  malpractice  and  of  conduct  prejudicial  to 
the  administration  of  justice  as  defined  in  Section  88  of  the 
Judiciary  Law*  of  the  State  of  New  York,"  as  follows: 

"  a.  During  the  month  of  June  of  1919,  the  respondent 
was  the  attorney  for  one  John  Kerstein,  a  resident  of  Springfield, 
Mass.,  and  brought  an  action  in  the  Municipal  Court  of  the 
City  of  New  York,  on  his  behalf  to  recover  damages  for 
injuries  sustained  by  the  automobile  of  the  said  John  Kerstein. 

"  b.  That  during  the  said  month  of  June,  1919,  the 
respondent  settled  the  said  action  with  the  (Consent  of  his 
client  for  the  sum  of  $175.00.     *     *     * 

"  d.  That  although  frequently  requested  to  deUver  to  the 
said  John  Kerstein  so  much  of  the  said  $175.00  as  the  respondent 
was  not  entitled  to  retain  in  payment  of  his  services  as  attorney, 
the  respondent  has  wholly  failed,  refused  and  neglected  to  pay 
any  part  of  the  said  sum  to  the  said  John  Kerstein.'' 

*  See  Judiciary  Law,  §  88,  subd.  2,  as  amd.  by  Laws  of  1913,  chap.  720. 
~lR«p. 
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The  charges  against  the  respondent  were  duly  referred  to 
Hon.  Edward  B.  Thomas,  as  official  referee,  who  with  pains- 
taking care  has  written  a  very  complete  report  regarding  the 
charges  made  against  the  respondent;  and  has  also  stated 
very  fully  the  excuses  offered  by  the  respondent  for  his  allied 
dereliction  of  duty. 

It  was  the  contention  of  the  respondent  upon  the  hearing 
before  the  learned  official  referee  that  the  reason  why  the 
money  was  not  paid  to  his  client  was  that  the  cUent  refused 
to  carry  out  an  agreement  which  the  respondent  said  the 
client  made  with  him,  in  reference  to  the  amount  of  the 
respondent's  chargfe.  The  substance  of  the  respondent's 
claim  was  that  out  of  the  $175  so  collected  by  him,  he  was 
justified  in  retaining  the  sum  of  $100,  which  he  said  was  the 
agreed  compensation  that  he  was  to  receive  under  the 
arrangement  made  with  his  client. 

Concerning  this  alleged  Agreement,  the  learned  referee  says: 
"  His  claim  for  $100  is  not  without  some  plausibiUty,  and  had 
he  done  nothing  more  than  insist  upon  the  retention  of  that 
sum  under  a  claim  of  right,  the  present  proceeding  would 
not  be  justified.  There  is  evidence  presented  by  the  petitioner 
tending  to  show  that  he  agreed  to  do  the  work  for  a  less  sum, 
but  in  view  of  some  correspondence  such  evidence  is  not 
probative  of  misconduct  on  the  part  of  Rose,  nor  in  itself 
does  it  indicate  unprofessional  conduct."  And  the  referee 
further  says:  "  Rose's  fault,  as  I  now  consider  it,  is  not  that 
he  retained  $100,  but  rather  that  he  impounded  the  entire 
$175,  and  devoted  it  to  his  own  use  without  due  effort  to 
allow  his  client  to  have  any  part  of  it."  The  referee  further 
says:  "  If  in  the  case  of  the  respondent  it  can  be  inferred  that 
he  was  unconscious  of  the  inherent  gravity  and  quality  of 
his  act  it  is  sufficient  to  note  that  his  moral  and  mental 
perceptions  should  be  so  acute  that  he  could  feel  and  know 
the  real  nature  of  the  transgression.  Otherwise  he  is  not 
qualified  to  be  trusted  with  the  powera  and  duties  that  belong 
to  the  office  of  attorney  of  courts  of  justice.  It  is  the  failure 
of  the  respondent  to  appreciate  this  true  aspect  of  the  affair 
that  has  led  him  into  his  present  difficulty,  and  brought  the 
train  of  events  so  embarrassing  to  him  and  his  client." 

The  learned  referee  also  found  that  notwithstanding  the 
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respondent's  claim  to  have  sent  $100  of  this  money  to  his 
client,  the  fact  was  that  he  'did  not  send  any  money.  The 
respondent  himself  admitted  that  he  feared  to  send  the 
money,  as  such  a  fact  might  be  used  against  him  in  the  present 
proceeding.  But  he  did,  however,  pay  $75  during  the  pendency 
of  the  proceedings,  and  with  the  approval  of  the  official  referee. 
The  respondent  gave  various  excuses  for  not  having  paid  the 
money  over  prior  to  the  time  that  the  Bar  Association  took 
action,  and  as  to  this  the  official  referee  says:  "  All  this  delay 
was  not  mere  neglect,  nor  mere  inertia,  nor  mere  passivity, 
nor  the  result  of  absence,  preoccupation,  or  forgetfulness  in 
the  absorption  of  other  business.  Much  less  was  it  a  bold, 
straightforward,  honest  assertion  of  right  to  have  a  full  and 
complete  settlement  before  making  any  payment,  an  attitude 
pronounced,  made  kno^Mi  to  the  chent,  maintained  bravely 
and  imcompromisingly  before  the  Bar  Association,  before  the 
court  and  in  this  proceeding.  Respondent  found  it  convenient 
to  use  the  money  for  a  time  and  let  its  final  payment  await 
his  ability  or  convenience  to  pay,  indifferent  to  his  troubled 
cUents,  to  his  breach  of  duty,  to  the  accusation  it  merited, 
and  the  conclusion  of  grave  fault  it  compelled.''  The  referee 
concludes  his  report  as  follows:  "  I  consider  that  the  court 
should  consult  as  to  the  punishment  that  would  teach  respond- 
ent and  others  similarly  inclined  that  a  client's  money  is  not 
the  attorney's  property  for  any  period  of  time,  and  that 
while  an  attorney  is  in  no  peril  for  demanding  full  compensation 
there  must  be  no  shadow  upon  his  good  faith."  The  evidence 
taken  before  the  referee  fully  justifies  the  condemnation  by  him. 

While  the  offense  of  this  respondent  is  most  serious,  we 
hesitate,  in  view  of  the  referee's  report,  to  recommend  disbar- 
ment. We  think,  however,  that  a  suspension  from  practice 
is  the  proper  disposition  to  be  made  of  this  matter. 

The  report  of  the  official  referee  is,  therefore,  confirmed  and 
the  respondent  is  suspended  from  practice  for  the  period  of 
six  months  from  the  date  of  the  entry  of  the  order  herein. 

Blackmar,  p.  J.,  Mills,  Rich  and  Kelly,  JJ.,  concur. 

Motion  to  confirm  report  of  official  referee  granted.  The 
respondent  is  suspended  from  practice  for  a  period  of  six 
months  from  the  date  of  entry  of  the  order  herein. 
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Charles  P.  Lennox,  Respondent,  v.  Douglas  E.  Lennox 
and  Others,  Defendants. 

Samuel  J.  Mashkowitz,  Purchaser,  Appellant. 

Second  Department,  June  24,  1921. 

Partition  —  failure  to  secure  order  desiffnating  person  on  whom 
service  of  summons  should  be  made  for  infant  defendant  —  order 
procured  after  sale  with  consent  of  purchaser  —  approval  of 
sale  by  referee  on  rehearing — defect  cured  —  new  interlocutory 
judgment  and  sale  not  required — purchaser  not  entitled  to 
return  of  deposit. 

Defect  in  an  action  for  partition  arising  from  the  failure  to  procure  an 
order  designating  a  person  on  whom  the  summons  might  be  served  in 
behalf  of  an  infant  defendant  is  cured  where,  after  the  sale  of  the  prop- 
erty,  with  the  consent  of  the  purchaser  and  due  notice  to  all  the  parties, 
an  order  is  procured  making  the  proper  designation  and  the  summons 
is  served  on  the  designated  party  who  is  subsequently  appointed  guardian 
ad  litem  and  on  a  rehearing  before  the  referee  the  guardian  testiJ&es  that 
it  is  for  the  best  interests  of  the  infant  that  the  sale  be  confirmed  and  the 
court  thereafter  makes  an  order  confirming  the  sale. 

It  was  not  necessary,  under  the  circumstances  of  this  case,  for  the  court 
to  enter  a  new  interlocutory  judgment  and  direct  a  new  sale. 

A  good  and  marketable  title  passed  under  the  sale  after  said  defect  was 
cured,  and  the  purchaser  was  not  entitled  to  have  his  deposit  on  the 
purchase  price  returned  to  him. 

Appeal  by  Samuel  J.  Mashkowitz  from  an  order  of  the 
County  Court  of  Queens  county,  entered  in  the  ofl5ce  of  the 
clerk  of  the  county  of  Queens  on  the  14th  day  of  December, 

1920,  denying  appellant's  motion  to  compel  the  plaintiff  and 
the  referee  herein  to  pay  and  return  to  him  $960  heretofore 
paid  by  him  as  a  deposit  on  the  purchase  of  certain  real 
property  sold  in  the  above-entitled  action,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  27th  day  of  April, 

1921,  directing  the  appellant  to  pay  over  the  remainder  of 
the  purchase  price  upon  receiving  from  the  referee  a  deed  to 
the  premises  described  in  the  complaint  and  final  judgment 
herein,  duly  executed  in  statutory  form. 

Morris  Meyers  [Albert  J.  Rifkind  with  him  on  the  brief],  for 
the  appellant. 

Howard  T.  Hewlett^  for  the  respondents 
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Mills,  J.: 

This  is  an  appeal  by  a  purchaser  at  a  partition  sale  of  certain 
real  estate  situated  in  the  borough  of  Queens,  from  two  certain 
orders  made  by  the  County  Court  of  Queens  county,  the  one 
on  December  14,  1920,  which  denied  the  motion  of  said 
purchaser  for  the  retiuii  to  him  of  the  deposit  of  ten  per  cent 
made  by  him  upon  said  piu'chase  at  the  time  of  the  sale  and 
for  other  rehef,  and  the  other  'made  April  25,  1921,  which 
granted  the  plaintiff's  motion  to  compel  the  purchaser  to 
complete  his  said  purchase. 

The  facts  being  imdisputed  are  the  following:  The  action 
is  the  ordinary  one  for  the  partition  of  real  property. 
Interlocutory  judgment  of  partition  and  sale  was  made  July  17, 
1920.  After  due  advertisement  the  referee,  on  September  4, 
1920,  sold  the  premises  at  public  sale  to  the  appellant,  who 
then,  according  to  the  terms  of  the  sale,  paid  down  ten  per 
cent  of  the  purchase  price,  amounting  to  $960.  He  employed 
the  Title  Guarantee  and  Trust  Company  to  search  the  title, 
and  they  rejected  it  upon  the  ground  that  an  infant  defendant 
under  the  age  of  fourteen  years,  who  had  a  small  interest 
in  the  property,  had  not  been  properly  served  with  a  summons, 
in  that  no  order  had  been  made  designating  a  person  upon 
whom  service  of  the  summons  should  be  made  in  her  behalf, 
as  required  by  section  426  of  the  Code  of  Civil  Procedure. 
This  objection  being  made  in  behalf  of  the  appellant,  the 
plaintiff's  attomejrs  proceeded  forthwith  to  correct  that  defect 
by  having  such  order  then  made,  and  service  of  the  summons 
in  behalf  of  that  defendant  made  upon  the  person  designated 
in  that  order.  Thereafter,  upon  due  appUcation,  that  person 
was,  by  order  duly  made,  appointed  guardian  ad  litem  over 
said  infant  defendant;  and  he  duly  qualified  as  such  and 
interposed  the  usual  infant's  answer  submitting  her  rights 
to  the  protection  of  the  court.  Thereafter  the  court  made 
an  order  referring  the  matter  back  to  the  referee  who,  upon 
due  notice  to  all  parties,  held  a  further  hearing  at  which  the 
guardian  testified  that  he  had  fully  examined  the  proceedings 
and  the  entire  matter,  and  was  convinced  that  the  best  interests 
of  the  infant  required  that  the  said  sale  should  stand  and 
be  consummated.  The  referee  reported  to  that  effect,  and  the 
App.  Div.—  Vol.  CXCVIL        24 
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court  thereafter,  on  December  7,  1920,  upon  due  notice  to 
all  parties,  made  an  order  accordingly  confirming  the  sale. 
The  Title  Guarantee  and  Trust  Company  thereupon  signified 
its  willingness  to  pass  the  title  as  thus  corrected.  Apparently 
at  first  the  appellant's  attorneys  were  disposed  to  accept  the 
title  and  complete  the  purchase  as  indicated  by  their  letter 
of  December  11,  1920.  Later,  perhaps  from  abundant 
caution,  they  took  the  opposite  view,  and  the  orders  appealed 
from  resulted. 

The  appellant's  contention  here  is  that  the  interlocutory 
judgment  when  entered  and  the  sale  when  made  were  ineffective 
as  to  that  infant  defendant,  and  that  the  court  could  not 
subsequently  make  them  effective,  but  could  proceed  only  by 
entering  a  new  interlocutory  judgment  under  which  a  new 
sale  could  be  had.  The  contrary  to  this  appears  to  have 
been  expressly  held  by  our  former  General  Term  in  Rice  v. 
Barrett  (35  Him,  366).  While  that  decision  was  reversed  by 
the  Court  of  Appeals  (99  N.  Y.  403),  the  reversal  was  solely 
upon  the  ground  that  there  had  been  a  long  delay  in  taking 
the  proceedings  to  cure  the  defect,  and  that  those  proceedings 
had  not  been  taken,  as  evidently  they  were  here,  with  the 
acquiescence  of  the  purchaser.  Here  it  is  plain  that  the 
plaintiff  proceeded  at  once  to  cure  the  defect.  The  cases 
cited  by  the  learned  counsel  for  the  appellant  rest  upon  the 
naked  proposition  that  the  failure  to  comply  with  the  said 
requirement  of  section  426  prevented  the  court  from  having 
jurisdiction  over  the  infant  defendant.  Neither  of  them  dealt 
with  the  effect  of  any  such  attempt  to  cure  the  defect. 

I  advise,  therefore,  that  the  orders  appealed  from  be  each 
affirmed,  with  ten  dollars  costs  and  disbursements. 

Blackmak,  p.  J.,  Rich,  Kelly  and  Manning,  JJ.,  concur. 

Orders  of  the  Coimty  Court  of  Queens  county  affirmed,  with 
ten  dollars  costs  and  disbursements. 
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Andrew  Wagner,  as  Administrator,  etc.,  of  Paul  Wagner^ 
Deceased,  Appellant,  v.  Motor  Truck  Renting  Corpora- 
tion, Defendant,  Impleaded  with  Hagerty  Motor 
Trucking  Company  and  Rodgers  &  Hagerty,  Inc., 
Respondents. 

Second  Department,  June  24,  1921. 

Master  and  servant  —  owner  of  motor  trucki  hired  by  general  con- 
tractor to  cart  dirt  at  given  rate  per  truck  per  day  was  independent 
contractor  and  responsible  for  negligence  of  driver  of  truck  rented 
from  third  party  —  general  contractor  not  responsible  —  fact  that 
trucks  bore  name  of  general  contractor  immaterial. 

A  motor  tnickiDg  company  which  was  engaged  by  a  general  contractor  to 
cart  dirt  at  a  given  rate  per  day  for  each  truck  was  an  independent  con* 
tractor  and  is  responsible  for  the  negligence  of  a  driver  of  a  truck  hired 
by  it  with  driver  from  a  third  party  over  which  driver  it  had  general 
control  at  the  time  of  the  accident,  but  the  general  contractor  is  not 
responsible  for  such  negligence. 

The  fact  that  the  motor  trucks  bore  the  name  of  the  general  contractor 
and  that  the  drivers  thereof  wore  badges  marked  with  the  initials  of  the 
general  contractor  does  not  make  it  liable  for  the  negligence  of  a  driver, 
since  the  general  contractor  was  engaged  in  constructing  an  army  base 
for  the  United  States  government  which  permitted  only  the  employees 
of  the  contractor  and  its  subcontractors  to  be  admitted  to  the  place 
where  the  work  was  going  on. 

Appeal  by  the  plaintiff,  Andrew  Wagner,  as  administrator, 
etc.,  from  that  part  of  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant  Hagerty  Motor  Trucking  Company, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
21st  day  of  December,  1920,  upon  the  verdict  of  a  jury,  and 
from  that  part  of  said  judgment  entered  upon  an  order  setting 
aside  a  verdict  in  favor  of  plaintiff  and  against  the  defendant 
Rodgers  &  Hagerty,  Inc.,  for  $15,000,  and  also  from  that 
part  of  an  order  entered  in  said  clerk's  office  on  the  9th  day 
of  December,  1920,  directing  that  a  general  verdict  be  entered 
in  favor  of  the  defendant  Hagerty  Motor  Trucking  Company, 
and  from  that  part  of  said  order  setting  aside  a  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant  Rodgers  &  Hagerty, 
Inc.,  and  dismissing  plaintiff's  complaint. 
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George  F.  Hickey,  for  the  appellant. 

Lcmis  Cohn,  for  the  respondent  Hagerty  Motor  Trucking 
Company. 

Walter  L.  Glenney  [Berirand  L.  Petiigrew  with  him  on  the 
brief],  for  the  respondent  Rodgers  &  Hagerty,  Inc. 

Jaycox,  J.: 

The  Turner  Construction  Company  was  engaged  in  the 
erection  of  an  army  supply  base  in  the  borough  of  Brookljm. 
This  work  was  done  under  a  contract  with  the  United  States 
government.  The  respondent  Rodgers  &  Hagerty,  Inc.,  was 
doing  the  work  of  excavation  under  a  subcontract  with  the 
Turner  Construction  Company.  The  Hagerty  Motor  Trucking 
Company,  Inc.,  had  an  agreement  with  Rodgers  &  Hagerty, 
Inc.,  whereby  it  (the  Hagerty  Motor  Trucking  Company, 
Inc.)  agreed  to  furnish  trucks  for  the  disposition  of  excavated 
material  at  thirty  dollars  each  per  day  —  ten  hours  to  con- 
stitute a  day's  work,  overtime  to  be  paid  at  the  rate  of  three 
dollars  an  hour.  Rodgers  &  Hagerty,  Inc.,  had  no  trucks 
and  did  not  attempt  to  dispose  of  any  of  the  material  in  any 
way  except  by  means  of  the  trucks  furnished  by  the  Hagerty 
Motor  Trucking  Company,  Inc.  The  Hagerty  Motor  Trucking 
Company,  Inc.,  did  not  have  sufficient  trucks  to  take  care  of 
all  of  the  material  excavated.  It,  in  turn,  hired  trucks  with 
drivers  from  the  Motor  Truck  Renting  Corporation,  and  one 
of  the  trucks  thus  rented  ran  over  and  killed  the  plaintiff's 
intestate.  The  jury  has  foimd  that  the  driver  of  this  truck 
was  guilty  of  negUgence  and  that  the  plaintiff's  intestate 
was  free  from  contributory  negUgence. 

The  question  as  to  whose  servant  the  driver  of  the  truck 
was  at  the  time  of  the  happening  of  the  accident  must  neces- 
sarily be  determined  in  this  action.  Upon  the  first  trial  of 
the  action  the  court  dismissed  the  complaint  as  against  the 
Hagerty  Motor  Trucking  Company,  Inc.,  and  the  Motor  Truck 
Renting  Corporation,  and  the  jury  rendered  a  verdict  against 
Rodgers  &  Hagerty,  Inc.  The  plaintiff  appealed  from  the  dis- 
missal of  the  complaint  as  against  the  Hagerty  Motor  Trucking 
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Company,  Inc.,  but  did  not  appeal  from  the  dismissal  of  the 
complaint  as  to  the  Motor  Truck  Renting  Corporation. 
Rodgers  &  Hagerty,  Inc.,  appealed  from  the  judgment  against 
it.  The  judgment  against  Rodgers  &  Hagerty,  Inc.,  was 
reversed,  as  was  also  the  dismissal  of  the  complaint  against 
the  Hagerty  Motor  Trucking  Company,  Inc.  {Wcigner  v. 
Rodgers  &  Hagerty,  Inc.,  193  App.  Div.  912.)  Upon  the 
retrial  the  court  submitted  to  the  jury  the  following  questions 
and  took  a  special  verdict  thereon:  "  Q.  Was  there  negligence 
on  the  part  of  Delahanty,  the  driver  of  the  automobile  truck?  " 
"  Q.  Was  there  any  negligence  on  the  part  of  the  deceased 
that  contributed  to  the  accident?  "  "  Q.  Whose  servant  was 
Delahanty,  the  driver  of  the  automobile  truck,  at  the  time  of 
the  accident?  "  The  jury  answered  the  first  question  in  the 
affirmative,  the  second  in  the  negative,  and  the  third,  "  Rodgers 
&  Hagerty,  Inc.,''  and  rendered  a  general  verdict  against  that 
defendant  for  the  sum  of  $15,000. 

The  court,  upon  the  motion  of  the  defendant  Rodgers  & 
Hagerty,  Inc.,  set  aside  the  general  verdict  and  dismissed  the 
complaint.  Judgment  was  thereupon  entered  by  order  of  the 
court  in  favor  of  the  Hagerty  Motor  Trucking  Company,  Inc., 
in  accordance  with  the  special  verdict,  and  in  favor  of  Rodgers 
&  Hagerty,  Inc.,  dismissing  the  plaintiff's  complaint,  with 
costs  in  both  instances. 

The  jury  having  found  that  the  driver  of  "the  automobile 
truck  was  guilty  of  negUgence  which  caused  the  plaintiff's 
intestate's  death,  and  that  such  intestate  was  free  from 
contributory  negligence,  it  seems  to  me  clear  that  the  plaintiff 
is  entitled  to  recover  from  one  of  the  defendants.  The  court 
has  held,  correctly  I  think,  that  the  Motor  Truck  Renting 
Corporation  was  not  in  control  of  the  driver  at  the  time  of 
the  happening  of  the  accident  so  as  to  be  responsible  for  his 
negligence.  Therefore,  if  the  general  employer  of  the  driver  — 
the  Motor  Truck  Renting  Corporation  —  did  not  control  the 
driver  at  the  time  of  the  happening  of  the  accident,  the  question 
naturally  arises,  who  did  control  him?  This  question  ia 
answered  by  determining  in  whose  work  the  driver  w^ 
engaged. 

In  Matter  of  Schweitzer  v.  Thompson  &  Norria  Co.  (229 
N.  Y.  97)  Judge  Crane,  m  the  prevailing  opinion,  said:  "  It 
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is  well  settled  that  one  may  be  in  the  general  service  of  another 
and  nevertheless  with  respect  to  particular  work  may  be 
transferred  with  his  own  consent  or  acquiescence  to  the 
service  of  a  third  person  so  that  he  becomes  the  servant  of 
that  person  with  all  the  legal  consequences  of  the  new  relation. 
{Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215,  220.)  Difficulty 
frequently  arises  in  determining  when  this  transfer  of  relation- 
ship takes  place.  The  rule  was  stated  in  this  court  in  Hartdl  v. 
Simmsan  &  Sm  Co.  (218  N.  Y.  345,  349)  to  be  the  following: 
'  A  servant  in  the  general  employment  of  one  person,  who  is 
temporarily  loaned  to  another  person  to  do  the  latter's  work, 
becomes,  for  the  time  being,  the  servant  of  the  borrower,  who 
is  liable  for  his  negligence.  But  if  the  general  employer  enters 
into  a  contract  to  do  the  work  of  another,  as  an  independent 
contractor,  his  servants  do  not  become  the  servants  of  the 
person  with  whom  he  thus  contracts,  and  the  latter  is  not 
liable  for  their  negligence.'  The  cases  of  Kellogg  v.  Church 
Charitj/  Foundation  of  Long  Island  (203  N.  Y.  191)  and 
Schmedes  v.  Deffaa  (153  App.  Div.  819;  214  N.  Y.  675)  were 
cited  as  illustrations  of  the  distinction." 

In  this  case  it  is  clear  that  the  driver  of  the  truck  was  not 
engaged  in  the  work  of  his  general  employer,  but  that  he  was 
doing  the  work  of  either  the  Hagerty  Motor  Trucking  Com- 
pany, Inc.,  or  Rodgers  &  Hagerty,  Inc.  Rodgers  &  Hagerty, 
Inc.,  had  no  trucks  and  did  no  part  of  the  removal  of  the 
excavated  material.  The  Hagerty  Motor  Trucking  Company, 
Inc.,  on  the  other  hand,  removed  all  of  this  material  and  for 
this  purpose  furnished  whatever  number  of  trucks  was 
necessary.  The  amount  of  the  work  it  was  to  do  was  deter- 
mined by  the  amount  of  material  excavated.  The  number 
of  trucks  it  was  to  supply  was  fixed  in  the  same  way;  the 
number  was  to  be  adequate  to  remove  the  excavated  material. 
The  Hagerty  Motor  Trucking  Company,  Inc.,  under  this 
arrangement  became  an  independent  contractor.  It  was 
required  to  remove  all  of  the  excavated  material  and  its  pay 
depended  upon  the  number  of  trucks  engaged  in  that  work 
each  day.  That  the  trucks  bore  the  name  of  Rodgers  & 
Hagerty,  Inc.,  that  the  drivers  wore  badges  marked  R  &  H, 
in  no  wise  affects  this  conclusion.  At  the  time  this  coimtry 
was  engaged  in  the  great  World  War  and  the  work  being  done 
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in  the  construction  of  this  army  base  necessarily  could  not  be 
thrown  open  to  the  general  public.  The  government,  therefore, 
permitted  only  the  employees  of  the  contractor  and  its  sub- 
contractors to  be  admitted  to  the  inclosure;  therefore,  it  was 
necessary  that  the  truck?  bear  the  name  of  Rodgers  &  Hagerty, 
Inc.,  and  the  drivers  wear  the  badges  of  the  same  corporation. 
The  government  paid  on  the  cost  plus  plan.  Therefore,  it 
had  employees  who  kept  records  of  the  number  of  trucks 
employed  in  the  work.  Rodgers  &  Hagerty,  Inc.,  being  paid 
under  this  plan,  was  desirous  of  seeing  that  it  was  paid  for 
all  the  trucks  engaged  in  the  work,  and  as  it  paid  for  the 
trucks  by  the  same  method  it  was  also  desirous  of  seeing  that 
it  was  charged  for  no  more  trucks  than  it  received  pay  for. 
This  explains  the  employment  by  Rodgers  &  Hagerty,  Inc., 
of  men  known  as  '*  chasers,"  and  shows  the  reason  why  that 
company  was  interested  in  seeing  that  each  truck  did  a  day's 
work. 

On  the  prior  appeal  we  held  that  the  finding  that  the  driver 
Delahanty  was  in  the  special  employ  of  Rodgers  A  Hagerty, 
Inc.,  was  contrary  to  the  evidence.  The  evidence  in  that 
respect  has  not  been  materially  changed  upon  the  new  trial 
and  the  finding  of  the  jury  is  still  opposed  to  the  weight  of 
the  testimony.  If  I  am  correct  in  my  conclusion  that  the 
Hagerty  Motor  Trucking  Company  was  An  independent 
contractor,  then  the  verdict  of  the  jury  in  favor  of  that 
defendant  is  also  contrary  to  the  evidence.  Of  the  adjudicated 
cases,  Schmedes  v.  Deffaa  (supra)  affords  the  closest  pa»allel 
to  this  case.  There  the  defendant  was  the  keeper  of  a  Uvery 
stable.  He  received  an  order  from*  an  imdertaker  to  furnish 
a  number  of  horses  and  carriages  to  attend  fimerals.  He  did 
not  have  sufficient  horses  and  carriages  for  the  purpose,  so 
he  applied  to  another  livery  stable  keeper,  who  sent  an 
additional  carriage  with  a  driver.  This  driver  reported  to 
the  undertaker,  who  directed  him  to  go  to  the  house  where 
the  funeral  was  to  be  and  then  to  proceed  with  the  funeral 
party  to  the  cemetery.  This  carriage  was  in  an  accident, 
which  gave  rise  to  the  action  in  question.  It  was  held  in  the 
Appellate  Division  that  the  defendant  was  not  liable  upon 
the  ground  that  he  had  no  control  over  the  driver  and  had  no 
authority  to  employ  or  discharge  him.     From  this  decision 
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Justices  Laughlin  and  Miller  dissented,  and  the  Court  of 
Appeals  reversed  the  decision  of  the  Appellate  Division  upon 
the  opinion  of  Justice  Miller  (214  N.  Y.  675).  Justice 
Miller  in  the  course  of  his  opinion  said  (153  App.  Div.  822) : 
''  As  between  the  undertaker  and  the  defendant,  the  latter  was 
an  independent  contractor,  and  the  driver,  though  subject 
to  the  former's  instructions  as  to  where  he  should  go,  was 
doing  the  latter's  work  and  was  for  the  time  being  imder  his 
control,  precisely  as  though  in  his  general  employment.  As 
between  the  general  employer  and  the  defendant,  the  driver 
was  merely  loaned  by  the  former  to  the  latter."  A  closer 
analogy  to  the  present  case  cannot  be  imagined.  Rodgers  & 
Hagerty,  Inc.,  was  the  general  contractor  and  occupied  a 
position  similar  to  that  of  the  imdertaker  in  the  case  cited. 
As  in  that  case,  it  sublet  all  its  work  of  a  particular  character, 
the  removal  of  the  excavated  material,  by  arranging  with  the 
Hagerty  Motor  Trucking  Company,  Inc.,  for  its  removal. 
The  Hagerty  Motor  Trucking  Company,  Inc.,  therefore, 
occupied  a  position  similar  to  that  of  the  first  Uvery  stable 
keeper  —  the  defendant  in  the  cited  case.  Not  having  suffi- 
cient trucks,  it  obtained  additional  trucks  from  the  Motor 
Truck  Renting  Corporation,  and  this  corporation's  position 
was  the  same  as  that  of  the  livery  stable  keeper  who  furnished 
the  additional  carriage  and  driver.  The  driver  of  the  truck 
concerned  in  this  accident  was,  therefore,  the  servant  of  the 
Hagerty  Motor  Trucking  Company,  Inc.,  because  he  was 
engaged  in  doing  its  work.  Rodgers  &  Hagerty,  Inc.,  was 
not  responsible  for  his  neglect,  as  he  was  not  doing  its  work  — 
it  having  arranged  with  the  Hagerty  Motor  Trucking  Company, 
Inc.,  to  do  all  of  that  work.  Under  this  arrangement  the 
Hagerty  Motor  Trucking  Company,  Inc.,  became  an 
independent  contractor. 

The  judgment  and  order  dismissing  the  complaint  as  to 
Rodgers  &  Hagerty,  Inc.,  should  be  aflSrmed,  with  costs.  The 
special  verdict  of  the  jury  in  favor  of  the  Hagerty  Motor 
Trucking  Company  was  contrary  to  the  evidence,  and  Ihe 
judgment  thereon  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Blackmar,  p.  J.,  Mills,  Rich  and  Putnam,  JJ.,  concur. 
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Judgment  and  order  dismissing  the  complaint  as  to  Rodgers 
&  Hagerty,  Inc.,  imanimously  aflSrmed,  with  costs.  The 
special  verdict  of  the  jury  in  favor  of  the  Hagerty  Motor 
Trucking  Company  was  contrary  to  the  evidence,  and  the 
judgment  thereon  is  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 


Maey    F,    Kelly,    Plaintiff,    v.    Frederick    J,    Schramm, 

Defendant. 

Second  Department,  June  24,  1921. 

Mortgages  —  foreclosure  —  personal  senrice  without  State  on  non- 
resident defendant  —  certificate  of  Secretary  of  State  as  to 
notary's  power  to  act  not  attached  to  affidavit  of  service  —  new 
affidavit  with  certificate  filed  nunc  pro  tunc  after  sale  —  judgment 
of  foreclosure  valid  —  purchaser  has  good  title. 

A  purohaser  under  a  foreclosure  sale  acquires  good  title  to  the  land,  though 
the  affidavit  of  the  service  of  the  summons'  on  the  defendant,  who  was 
a  non-resident  of  the  State  at  the  time,  did  not  have  attached  thereto  the 
certificate  of  the  Secretary  of  State  as  to  the  notary's  power  to  act, 
where  it  appears  that  after  the  sale  the  person  making  the  service  executed 
another  affidavit  to  which  a .  proper  certificate  was  attached  and  an 
order  was  made  permitting  the  filing  of  the  last  affidavit  together  with 
the  certificate  referred  to,  nunc  pro  tunc,  as  of  the  date  of  the  filing  of  the 
original  affidavit  of  service,  and  that  said  non-resident  defendant  has 
never  claimed  that  she  was  not  personally  served,  or  that  the  service 
was  in  any  way  defective  or  irregular. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Mortimer  M.  Menken,  for  the  plaintiff. 

Henry  Koch,  for  the  defendant. 

Manning,  J.: 

The  question  which  the  parties  to  this  controversy  seek  a 
determination  of,  is  the  vahdity  of  a  judgment  of  foreclosure 
and  sale,  rendered  in  an  action  in  the  Supreme  Coiu't,  Queens 
county,  as  to  a  defendant  served  without  the  State  of  New 
York. 
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The  plaintiff  has  derived  title  to  the  real  property  affected 
by  the  judgment  in  foreclosure^  and  has  contracted  to  sell 
such  property  to  the  defendant. 

The  defendant  has  rejected  the  title  upon  the  ground  that 
an  affidavit  of  service  of  the  summons  and  complaint  made 
upon  one  Emma  M.  Partello,  by  Ralph  E.  Flesher,  a  deputy 
sheriff  of  McLean  coimty,  111.,  on  March  24,  1916,  is  defective, 
for  the  reason  that  no  authentication  certificate  was  thereto 
attached,  as  required  by  section  844  of  the  Code  of  Civil 
Procedure. 

It  concededly  appears  that  service  of  the  summons  and 
complaint  upon  Emma  M.  Partello  was  made  personally  by 
the  deputy  sheriff  on  the  24th  day  of  March,  1916;  that  he 
verified  his  affida^dt  of  service  on  the  24th  day  of  March,  1916, 
but  failed  to  have  attached  thereto  the  certificate  of  the 
Secretary  of  State  of  the  State  of  Illinois  as  to  the  notary's 
power  to  act.  (See  Real  Prop.  Law,  §  299;  Id.  §  311,  as.amd. 
by  Laws  of  1913,  chap.  209.)  Afterwards,  however,  on  the 
22d  day  of  November,  1920,  he  reswore  to  another  affidavit  of 
service,  and  to  this  a  proper  certificate  from  the  Secretary  of 
State  was  attached;  and  thereafter,  on  December  2,  1920,  an 
order  was  made  at  Special  Term,  allowing  the  filing  of  the  last 
affidavit  together  with  the  certificate  referred  to,  nunc  pro  tunc 
as  of  March  31,  1916,  the  date  of  the  filing  of  the  original 
affidavit  of  service. 

The  defendant  claims  that  the  affidavit  of  service  filed  in 
the  foreclosure  suit  hereinbefore  mentioned  is  no  affidavit  at 
all,  for  the  reason  that  it  was  not  in  such  form  as  to  constitute 
it  proof.  He  says  that  the  word  "  proof  "  is  synonymous  with 
the  word  "  evidence,"  and  cannot  be  held  to  be  statem^its 
not  admissible  as  evidence.  He  also  argues  that  the  word 
"  affidavit  "  as  used  in  section  443  of  the  Code  of  Civil  Pro- 
cedure means  an  affidavit  which  amounts  to  evidence  which 
is  proof. 

He  argues  that  svbstituted  service  may  only  be  made  as 
provided  by  statute,  and  service  cannot  be  deemed  complete 
until  all  the  things  required  be  done.  He  states  that  the 
statute  (Code  Civ.  Proc.  §  443,  subds.  4,  5)  requires  among 
other  things  necessary  to  complete  the  service,  the  filing  of 
proof  of  such  service;   that  no  such  proof  was  filed  imtil  long 
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after  the  sale  in  foreclosure  and  the  delivery  of  the  referee's 
dee4-  Such  an  omission,  he  claims,  is  a  jurisdictional  defect, 
and  that  the  court  cannot  acquire  jurisdiction  nunc  pro  tunc. 

I  am  inclined  to  the  belief  that  the  defendant's  position  here 
is  extremely  technical.  Sections  721,  722  and  723  of  the 
Code  expressly  provide  for  such  a  situation,  722  especially, 
which  reads  as  follows:  "  Each  of  the  omissions,  imperfections, 
defects,  and  variances,  specified  in  the  last  section-,  and  any 
other  of  like  naturey  not  being  against  the  right  and  justice  of 
the  mattery  and  not  altering  the  issue  between  the  parties,  or 
the  trial,  must,  when  necessary,  be  supplied,  and  the  proceeding 
amended,  by  the  court  wherein  the  judgment  is  rendered, 
or  by  an  appellate  court."  Section  721  of  the  Code  provides 
that  no  judgment  of  a  court  of  record  shall  be  impaired  or 
affected  "  3.  For  an  imperfect  or  insufficient  return  of  a 
sheriff  or  other  oflScer;  or  because  an  officer  has  not  subscribed 
a  return,  actually  made  by  him." 

The  decisions  of  our  courts  have  uniformly  been  such  as 
to  emphasize  these  principles  wherever  the  question  has 
arisen,  either  before  or  since  the  Code  provisions.  As  was 
said  by  Parker,  Ch.  J.,  in  Stuyvesant  v.  Weil  (167  N.  Y.  421, 
426),  in  a  case  where  substantial  amendment  in  changing  the 
'name  of  an  owner  of  property  after  the  judgment  was  allowed: 
"  We  have  not  alluded  to  the  decisions  of  the  several  Special 
and  General  Terms  which  the  Appellate  Division  felt  called 
upon  to  follow.  Their  foundations  were  laid  long  before 
sections  721  and  723  of  the  Code  came  into  existence  as 
marking  features  of  a  distinct  legislative  policy  to  stop  the 
sacrifice  of  things  of  real  substance  upon  the  altar  of  mere 
technicality,  and  hence  a  discussion  of  them  can  serve  no 
useful  purpose." 

The  plaintiff  claims  that  the  court  had  jurisdiction  to 
render  judgment  of  foreclosure  and  sale. 

Section  438  of  the  Code  as  it  existed  at  the  time  of  the 
service  of  the  process  in  this  case  reads  as  follows: 

''  §  438.  Cases  in  which  service  of  summons  by  publication^ 
et  cetera^  may  be  ordered.  An  order  directing  the  service  of 
a  summons  upon  a  defendant,  by  publication,  may  be  made 
in  either  of  the  following  cases:    *    *     * 

"  5.  Where   the  complaint   demands  judgment,   that  the 
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defendant  be  excluded  from  a  vested,  or  contingent  interest 
in  or  lien  upon,  specific  real  or  personal  property  within  the 
State;  or  that  such  an  interest  or  lien  in  favor  of  either  parly 
be  enforced,  regulated,  defined,  or  limited;  or  otherwise 
affecting  the  title  to  such  property."  (See  Laws  of  1914, 
chap.  346.) 

Section  443  of  the  Code  then  provided: 

"  §  443.  Service  without  the  State,     *     *     * 

"  3.  In  the  cases  specified  in  subdivision  five  of  section  four 
hundred  and  thirty-eight  the  summons  may  be  served  without 
an  order,  upon  a  defendant  without  the  State  in  the  same 
manner  as  if  such  service  were  made  within  the  State,  except 
that  a  copy  of  the  complaint  shall  be  annexed  to  and  served 
with  the  summons. 

"  4.  Service  without  the  State  is  complete  ten  days  after 
proof  thereof  is  filed. 

"  5.  When  the  summons  is  served  personally  without  the 
State  the  aflSdavit  of  service  must  show  that  the  person  making 
it  is  a  resident  of  the  State  of  New  York,  or  a  sheriff,  under 
sheriflf,  deputy  sheriff  or  constable  of  the  county  or  other 
political  subdivision  in  which  the  service  is  made,  or  an  oflBicer 
authorized  by  the  laws  of  this  State  io  take  acknowledgments 
of  deeds  to  be  recorded  in  this  State. 

"  6.  A  judgment  shall  be  conclusive  upon  a  defendant  on 
whom  the  summcms  is  personally  served  without  the  State, 
with  respect  to  the  property  which  is  the  subject  of  the  action, 
or  which  is  attached  therein,  to  the  same  extent  as  if  the 
service  upon  him  were  made  within  the  State."  (See  Laws  of 
1914,  chap.  346.) 

The  plaintiff  claims  that  all  of  the  provisions  of  this  statute 
were  complied  with.  He  says  that  the  action  is  one  of  those 
specified  in  subdivision  5  of  section  438,  and  as  to  the  defendant 
Emma  M.  Partello  demanded  judgment  excluding  her  from 
her  interest  in  the  mortgaged  property,  the  subject-matter 
of  the  action.  Secondlyj  that  a  copy  of  the  complaint  was 
annexed  to  the  summons,  and  the  summons  and  complaint 
were  personally  served  on  said  Emma  M.  Partello  at  Normal, 
McLean  County,  111.,  by  a  deputy  sheriff  of  said  county; 
that  his  affidavit  of  service  was  filed,  and  that  the  service 
upon  her  became  complete  ten  days  after  such  filing,  which 
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was  March  31,  1916;  and  that  after  the  additional  twenty 
days  had  expired  the  usual  proceeding  for  the  entry  of  judgment 
of  foreclosure  and  sale  took  place. 

The  record  shows  that  the  defendant  Emma  M.  Partello 
at  the  time  of  the  service  of  the  summons  and  complaint  was 
in  possession  of  the  premises  affected.  Upon  delivery  of  the 
deed  to  the  plaintiff,  she  altered  into  possession  of  the  premises, 
and  for  a  period  of  nearly  five  years,  last  past,  she  has  been 
in  quiet,  peaceful  and  xmdisturbed  possession  thereof.  No 
objection  has  ever  been  raised  by  Enama  M.  Partello,  and  no 
attempt  has  been  made  by  her  to  regain  possession  of  the 
premises,  and  she  has  apparently  acquiesced  in  the  judgment 
and  relinquished  possession  of  the  property  in  favor  of  the 
plaintiff.  No  claim  has  been  made  by  Enama  M.  Partello 
or  on  her  behalf  that  she  was  not  personally  served,  or  that 
the  service  was  in  any  way  defective  or  irregular.  She  has 
-never  appeared  or  served  any  pleading  in  the  action  or 
attempted  to  do  so.  And  the  plaintiff,  summarizing  the 
situation,  claims  that  the  objection  of  the  defendant  to  the 
title  is  without  merit.  The  claim  of  the  plaintiff  is  that  the 
one  essential  fact  upon  which  the  jurisdiction  of  the  court 
to  render  judgment  depended,  was  the  personal  service  of  the 
summons  and  complaint  upon  the  defendant  Emma  M. 
Partello,  whereby  she  had  actual  notice  of  the  conamencement 
of  the  action,  of  the  claim  that  was  made  against  her,  and  of 
the  judgment  demanded. 

I  think  the  claim  of  the  plaintiff  is  justified  by  the  facts 
and  also  by  the  force  of  previous  decisions.  (See  Maples  v. 
Mackey,  89  N.  Y.  146;  White  v.  Bogart,  73  id.  256;  Stuyvesant  v. 
Weil,  167  id.  421;  Lindsley  v.  Van  CcyrUandt,  67  Him,  145; 
Mishkind'Feiriberg  Realty  Co.  v.  Sidorsky,  189  N.  Y.  402.) 

Judgment  is,  therefore,  rendered  for  the  plaintiff  as  requested 
and  prayed  for  in  the  submission,  with  costs. 

Blackmar,  p.  J.,  Mills,  Rich  and  Kelly,  JJ.,  concur. 

Judgment  for  plaintiff  on  agreed  statement  of  facts,  with 
costs. 
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Catherine   Martin,   Respondent,   v.   Metropolitan   Life 
Insurance  Company,  Appellant. 

First  Department,  July  1,  1921. 

Workmen's  Compensation  Law  —  injury  arisincr  out  of  and  in  course 
of  employment  —  tracer  in  defendant's  employ  injured  by  ne^li- 
fence  of  elevator  operator,  also  in  defendant's  employ,  while  on 
her  way  to  street  durincr  her  luncheon  hour  for  personal  puri>ose 
-—remedy  under  Workmen's  Compensation  Law  and  not  by 
action  for  negligence. 

The  plaintiff,  who  was  employed  by  the  defendant  in  its  tracing  department, 
sustained  an  injury  arising  out  of  and  in  the  course  of  her  emplo3rment, 
within  the  meaning  of  the  Workmen's  Compensation  Law,  and  cannot 
recover  in  an  action  for  negligence,  where  it  appears  that  during  her 
luncheon  hour  she  went  down  on  one  of  defendant's  passenger  elevators, 
from  the  floor  on  which  she  worked,  on  a  personal  errand,  and  was 
injured  by  reason  of  the  operator's  negligence  as  she  was  about  to  leave 
the  elevator,  for  the  employer  not  only  contracted  to  furnish  her  a  safe 
entrance,  but  a  safe  exit  whenever  she  had  occasion  or  had  the  right  to 
leave  the  premises,  whether  for  further  work  on  behalf  of  her  employer 
or  for  her  own  purposes. 

Page,  J.,  dissents,  with  opinion. 

Appeal  by  the  defendant,  Metropolitaji  Life  Insurance 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  30th  day  of  October,  1920,  upon  the  verdict 
of  a  jury  for  $55,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  1st  day  of  November,  1920,  denying 
defendant's  motion  to  set  aside  the  verdict  and  for  a  new 
trial  made  upon  the  minutes. 

Frank  Verner  Johnson  of  coimsel  [WUliam  J.  TvUy,  E. 
Clyde  Sherwood  and  Harry  C.  Bates  with  him  on  the  brief; 
Benjamin  C.  Loder,  attorney],  for  the  appellant. 

Moses  Feliensiein  of  counsel  [Harold  R.  Medina  with  him 
on  the  brief;  Joseph  Jeromer,  attorney],  for  the  respondent. 

Smith,  J.: 

The  action  is  for  negligence.  The  plaintiff  was  employed 
by  the  defendant  in  its  tracing  department  on  the  eleventh 
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floor  of  its  building,  No.  1  Madison  avenue,  New  York  city. 
This  is  a  large  building  occupying  the  entire  block,  owned 
by  defendant,  and  occupied  both  by  the  defendant  and  by 
tenants.  Elevator  service  is  maintained  in  the  building  for 
the  use  of  employees  and  others,  and  it  was  in  connection 
with  the  use  of  one  of  these  elevators  that  the  plaintiff  was  . 
injured. 

It  seems  to  have  been  assumed  upon  the  trial  that  the 
defendant  was  included  among  the  employers  who  were  con- 
templated by  the  Workmen's  Compensation  Law,  and  that  it 
employed  more  than  four  people,  who  were  thus  engaged  in 
a  hazardous  employment  within  the  protection  of  the  act, 
and  defendant  thus  employing  more  than  four  people  in  a 
hazardous  employment,  all  of  the  employees  are  brought 
within  the  protection  of  the  act.  (Krinsky  v.  Ward,  193 
App.  Div.  557;  Matter  of  Europe  v.  Addison  Amusements,  231 
N.  Y.  106.) 

The  main  question  argued  is  as  to  whether  this  injury 
happened  while  in  the  defendant's  employ  and  arising  out  of 
such  employment.  The  work  of  the  plaintiff  was  upon  the 
eleventh  floor.  Upon  the  twelfth  floor  there  was  a  limcheon 
furnished  free  to  all  the  employees.  There  was  no  elevator 
service  between  the  eleventh  and  twelfth  floors.  The 
employees  were  given  thirty-five  minutes  to  prociu'e  their 
limcheon,  either  within  the  building  or  without,  or,  for  such 
use  as  they  might  make  of  the  time  if  they  did  not  care  to 
procure  luncheon.  Upon  the  day  in  question  the  plaintiff 
went  front  the  eleventh  to  the  twelfth  floor,  procured  her 
luncheon,  came  back  to  the  elev^ith  floor,  went  to  her  desk 
and  got  her  pocketbook  and  started  down  the  elevator.  The 
exact  purpose  for  which  she  came  down  perhaps  is  not  clear. 
There  is  some  evidence  that  her  purpose  was  a  personal  one, 
in  order  to  get  a  birthday  present  for  her  sister,  whose  birthday 
was  the  succeeding  day.  This,  however,  I  do  not  deem  to 
be  very  material,  in  view  of  the  construction  which  I  have 
placed  upon  the  statute  in  question.  While  the  statute 
requires  that  in  order  to  come  within  the  act  the  injury  must 
arise  out  of  and  in  the  course  of  the  employment,  it  necessarily 
covers  any  act  done  as  incidental  to  that  employment.  (See 
§  10;  Id.  §  3,  subd.  7,  as  amd.  by  Laws  of  1917,  chap.  706.) 
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In  this  case  with  the  service  performed  upon  the  eleventh  floor, 
the  defendant  was  required,  incident  to  the  employment,  to 
furnish  elevator  service  which  would  make  a  safe  entrance 
and  a  safe  exit  to  her  place  of  employment.  The  fact  that 
this  elevator  was  used  by  other  people  and  by  tenants,  or  the 
pubUc,  does  not  matter,  as  long  as  it  is  furnished  by  the 
defendant,  and  as  long  as  it  is  necessary  to  the  performance 
of  the  plaintiff's  work.  The  plaintiff  was  coming  down  the 
elevator  and  by  reason  of  the  n^Ugence  of  the  operator  of 
the  elevator,  as  she  was  about  to  get  out,  the  elevator  started 
up  and  caused  her  injuries,  for  which  she  complains.  It 
cannot  matter  if  the  plaintiff  was  coming  from  the  building 
for  an  individual  or  personal  purpose;  when  she  leaves  the 
building  at  night  and  goes  to  her  home  that  is  for  a  personal 
purpose.  The  defendant  is  bound  to  furnish  a  safe  entrance 
and  a  safe  exit  at  any  time  that  her  service  is  not  required. 
In  fact,  if  the  employment  be  not  deemed  to  extend  over  the 
noon  recess,  the  defendant  coiild  require  the  plaintiff  to  leave 
the  building.  That  safe  entrance  and  safe  exit  which  the 
defendant  is  required  to  furnish  in  addition  to  this  employ- 
ment is  a  safe  exit  at  any  time  for  any  purpose  when  the 
plaintiff's  time  is  not  demanded  under  her  contract  in  the 
defendant's  building.  This  case  is  clearly  distinguishable 
from  Pierson  v.  Interborough  Rapid  Transit  Co.  (184  App.  Div, 
678;  affd.,  227  N.  Y.  666),  because  thfi.t  was  not  a  necessary 
exit,  but  one  which  Pierson  was  at  hberty  to  choose  or  not,  as 
he  might  elect.  It  was  there  held  that  in  his  choice  of  the  use 
of  the  elevated  railroad  for  a  personal  purpose  he  was  not 
continuing  in  the  employment.  The  same  distinction  exists  in 
Matter  of  Kowakk  v.  New  York  Consolidated  R.  R.  Co.  (229 
N.  Y.  489).  There  is  no  case  holding  that  where  by  reason  of 
the  necessities  of  the  situation  the  defendant  is  required  to 
furnish  access  and  exit,  that  such  access  and  exit  are  not 
necessarily  incidental  to  the  work  performed,  and  an  injury 
occurring  in  connection  therewith  is  not  an  injury  which 
is  covered  by  the  Workmen's  CJompensation  Law.  The  case 
of  Ross  V.  John  Hancock  Mutual  Life  Ins.  Co.  (222  Mass. 
560)  is  distinguishable  because  the  elevator  was  not  there 
being  used  as  an  exit  from  the  building,  but  was  being  used 
for  the  purpose  of  going  from  one  floor  to  another  in  the 
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building  to  accomplish  an  individual  purpose,  and  not  in  the 
business  of  the  defendant.  That  case  would  seem  to  be  in 
hannony  with  Matter  of  DiSahno  v.  Menihan  Co.,  decided 
by  our  Court  of  Appeals  (225  N.  Y.  123). 

In  the  Kawakk  Case  (229  N.  Y.  489)  the  rule  is  stated: 
"  It  is  a  general  rule  that  if  an  anployee  is  injured  oii  the 
premises  of  the  employer  in  going,  with  reasonable  dispatch 
and  method,  to  or  from  actual  performance  of  the  specific 
duties  of  the  employment  by  a  way  provided  by  the  employer 
or  reasonably  used  by  the  employee,  compensation  must  be 
awarded.  The  going  to  and  from  the  actual  work  and  the  risk 
involved  in  it  are  reasonably  incidental  to  the  employment." 

Id  the  Pierson  Case  (184  App.  Div.  678;  affd.,  227  N.  Y. 
666),  upon  which  the  plaintiff  relies,  Mr.  Justice  Shearn  said: 
"  Fiu'thermore,  it  seems  right  that  a  motorman  or  guard  who 
has  been  taken  to  the  end  of  the  line  and  is  compelled  to  lay 
oflf  for  two  hours  or  so  before  the  next  run  should  be  pro- 
tected by  the  act  in  the  case  of  an  injury  sustained  while  in 
the  precincts  of  the  company  awaiting  his  next  tour  of  duty. 
There  would,  of  course,  be  no  question  but  that  a  motorman 
who  had  thus  gone  to  the  end  of  his  line  and  who  was  provided 
a  waiting  place  a  few  stations  removed  and  who  rode  on  the 
train  to  that  waiting  place  and  was  injured  on  the  way  would 
be  said  to  have  sustained  an  injury  growing  out  of  and  in 
the  course  of  his  employment." 

In  White  v.  Slattery  Co.  (236  Mass.  28)  the  employee  was 
going  out  of  the  building  to  get  some  theatre  tickets,  using 
an  elevator  provided  for  the  employees.  The  opinion  of  the 
coiu-t  in  part  reads:  "The  only  reasonable  inference  of 
which  these  facts  and  the  evidence  are  susceptible  is  that 
the  injury  to  the  plaintiff  arose  out  of  and  in  the  course  of 
her  employment.  When  she  entered  the  store  on  her  way 
to  work  and  pursued  the  proper  course  to  the  place  of  her 
labors,  while  in  the  performance  of  her  duties  as  an  employee 
and  imtil  she  left  the  store  by  the  ordinary  means  of  exit, 
she  was  engaged  in  the  pursuit  of  her  employment,  entitled 
to  the  protection  and  subject  to  the  limitations  of  the  Work- 
men's Compensation  Act."  And  further:  "  The  plaintiff  was 
leaxdng  the  store  of  her  employer  with  the  purpose  of  doing 
App.  Div.— Vol.  CXCVII.        25 
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an  errand  on  her  own  account  having  no  relation  to  her 
employment.  That  fact  is  of  no  consequence  under  these 
circumstances.  She  was  doing  it  on  her  own  time  and  not 
on  her  employer's  time.  She  was  in  this  particular  in  the 
same  condition  she  would  have  been  in  leaving  the  store  at 
the  end  of  her  labor  for  the  day.  She  had  a  right  under 
the  terms  of  her  employment  to  go  out  at  the  lunch  hour  on 
her  own  affairs.  She  was  as  much  within  the  scope  of  her 
employment  as  were  any  of  the  employees  in  the  cases  cited 
where  they  have  been  held  within  the  protection  of  the  act." 
(See  hatter's  Case,  130  N.  E.  Rep.  [Mass.]  637.) 

It  seems  to  be  conceded  that  if  the  plaintiff  had  been  going 
to  her  work  and  had  been  injured  in  this  elevator,  she  would 
come  within  the  Workmen's  Compensation  Law  and  I  do  not 
understand  the  plaintiff's  counsel  to  contend  if  she  were  leaving 
her  employment  at  the  end  of  the  day  that  she  would  not  be 
within  the  Workmen's  Compensation  Law.  The  distinction 
upon  which  he  insists  is  that  she  was  leaving  at  this  particular 
time  on  a  personal  errand.  But  within  the  White  case  in 
Massachusetts,  that  distinction  is  held  not  to  alter  the  rule 
of  law,  and  this  holding  is  well  supported  by  soimd  reason, 
because  the  employer  not  only  contracted  to  furnish  her  a 
safe  entrance,  but  a  safe  exit  whenever  she  had  occasion,  or 
had  the  right  to  leave  the  premises,  whether  for  further  work 
on  behalf  of  her  employer  or  for  her  own  purposes. 

In  my  judgment  the  plaintiff  is  covered  by  the  Workmen's 
Compensation  Law  and  cannot  recover  in  an  action  for 
negligence. 

The  judgment  is,  therefore,  reversed,  with  costs,  and  the 
complaint  dismissed,  with  costs. 

Clarke,  P.  J.,  Laughlin  and  Merrell,  JJ.,  concur; 
Page,  J.,  dissents. 

Page,  J.  (dissenting): 

I  cannot  concur  with  the  view  of  the  majority  of  the  court 
that  the  plaintiff  has  a  right  to  compensation  for  her  injuries 
under  the  provisions  of  the  Workmen's  Compensation  Law, 
and,  therefore,  this  judgment  must  be  reversed.  The  plaintiff 
was  employed  in  the  principal  office  of  the  defendant  at  No. 
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1  Madison  avenue  in  the  city  of  New  York,  a  building  Which 
it  owned  and  operated.  This  building  was  largely  occupied 
by  the  company  for  its  oflSces;  portions  of  it,  however,  were 
leased  to  tenants.  It  was  conceded  that  the  defendant  had 
complied  with  the  provisions  of  the  Workmen's  Compensation 
Law,  and  had  secured  compensation  to  its  employees  as 
prescribed  therein,  and  that  its  employees,  including  this 
plaintiff,  were  subject  to  the  provisions  of  that  statute.  The 
sole  question,  therefore,  to  be  determined  is  whether  the 
plaintiff's  injuries  arose  out  of  and  in  the  course  of  her  employ- 
ment. (See  §  10;  Id.  §  3,  subd.  7,  as  amd.  by  Laws  of  1917, 
chap.  705.)  The  facts  of  the  case  in  regard  to  the  injury  are 
as  follows: 

The  plaintiff  was  employed  on  the  eleventh  floor  of  the 
building.  Her  working  hours  were  from  nine  o'clock  in  the 
morning  until  four-thirty  in  the  afternoon  with  thirty-five 
minutes  for  luncheon,  rest  and  recreation.  The  plaintiff's 
time  for  luncheon  was  from  eleven-forty-five  until  twelve- 
twenty.  The  defendant  served  lunch  to  its  employees  on 
the.  twelfth  floor.  A  stairway  led  from  the  eleventh  floor, 
where  plaintiff  was  employed,  to  the  twelfth  floor.  On  January 
23,  1920,  the  plaintiff,  having  finished  her  luncheon,  came 
down  the  stairway  from  the  lunch  room  on  the  twelfth  floor 
at  a  little  after  twelve  o'clock  to  the  room  in  which  she  worked, 
got  some  money  from  her  desk,  and  took  one  of  the  regular 
passenger  elevators  to  the  ground  floor,  for  the  purpose  of 
purchasing  a  gift  for  her  sister  at  a  nearby  store.  When  the 
elevator  came  to  a  stop  at  the  ground  floor  and  the  doors 
were  opened  by  the  operator  the  plaintiff  was  the  first  to 
leave  the  car,  and  as  she  was  in  the  act  of  stepping  out,  the 
elevator  suddenly  started  upward,  the  plaintiff's  head  came 
into  contact  with  the  top  of  the  dooi:  frame,  and  she  fell  out 
and  down  to  the  bottom  of  the  shaft,  suffering  severe  injuries. 

"  The  words  '  arising  out  of  and  in  the  course  of  the  employ- 
ment '  have  a  clear  and  definite  meaning  and  an  award  can 
be  made  under  the  statute  only  when  the  injuries  arise  out 
of  6o^."  {Matter  of  Clark  v.  Vaarhees,  231  N.  Y.  14;  Matter 
of  SchuUz  V.  Champion  Welding  &  Mfg.  Co.,  230  id.  309.) 

"  The  words  '  arising  out  of  and  in  the  course  of  employ- 
ment '  are  conjunctive,  and  relief  can  be  had  under  the  act  only 
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when  the  accident  arose  both  '  out  of  '  and  '  in  the  course  of  * 
employment.  The  injury  must  be  received  (1)  while  the 
workman  is  doing  the  duty  he  is  employed  to  perform,  and 
also  (2)  as  a  natiu-al  incident  of  the  work.  It  must  be  one 
of  the  risks  connected  with  the  employment,  flowing  therefrom 
as  a  natural  consequence  and  directly  connected  with  the 
work."  (MaUer  of  Heitz  v.  Ruppert,  218  N.  Y.  148,  151; 
Matter  of  Daly  v.  Bales  &  Roberts,  224  id.  126.) 

The  Supreme  Court  of  Massachusetts  has  said  in  relation 
to  the  same  phraseologj'  contained  in  the  Workmen's  Com- 
pensation Act  of  that  State:  "  The  relief  is  so  new  that  the 
tendency  may  be  to  inquire  only  as  to  the  employment  and 
the  injury  and  to  assume  that  these  two  factors  constitute 
groimd  for  compensation.  But  the  essential  connecting  link 
of  direct  causal  connection  between  the  personal  injury  and 
the  employment  must  be  established  before  tha  act  becomes 
operative.  The  personal  injury  must  be  the  result  of  the 
emplojnnent  and  flow  from  it  as  the  inducing  proximate 
cause  *  ♦  *  The  direct  connection  between  the  personal 
injury  as  a  result  and  the  employment  as  its  proximate  c^use 
must  be  proved  by  facts  before  the  right  to'  compensation 
springs  into  being."     (Madden's  Case,  222  Mass.  487,  495.) 

When  the  plaintiff  returned  from  lunch,  took  her  money, 
left  the  room  where  she  was  employed,  and  started  for  the 
store,  she  was  not  doing  anything  she  was  employed  to  do, 
nor  was  it  anything  incident  to  or  connected  with  the  employ- 
ment. She  was  engaged  in  her  own  personal  affairs,  and  upon 
business  of  her  own.  The  fact  that  the  elevator  she  used 
may  have  been  one  that  she  would  have  used  in  coming  to  or 
returning  home  from  her  work,  does  not  render  the  employer 
liable  under  the  act,  for  she  was  not  using  it  for  that  purpose, 
nor  for  the  purpose  o£  going  from  the  building  to  perform 
some  work  incident  to,  and  as  a  part  of,  her  duty  as  an 
employee.  The  fact  that  injury  happened  in  the  employer's 
building,  in  a  portion  of  which  the  plaintiff  worked,  does  not 
bring  her  within  the  act  unless  she  was  at  the  time  engaged 
in  her  employment  and  the  injury  arose  out  of  the  employment. 

In  Urban  v.  Topping  Brothers  (184  App.  Div.  633)  the 
employee  had  quit  work  at  five-thirty-five,  his  quitting  time 
being  five-thirty,  and  had  gone  to  the  door;   but  remem- 
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bering  that  some  of  his  companions  with  whom  he  usually 
went  home  were  still  in  the  building  he  turned  back  and 
thrust  his  head  into  the  shaft  of  the  freight  elevator,  and 
called  down  to  them,  and  was  crushed  by  a  descending  car. 
The  court  held  that  the  injury  did  not  arise  out  of  his  employ- 
ment. In  Pierson  v.  Interharough  Rapid  Transit  Co.  (184 
App.  Div.  678;  affd.,  227  N.  Y.  666)  a  guard  in  the  employ 
of  the  defendant  was  injured  during  a  two-hour  period  off 
duty,  by  the  collision  of  the  train  in  which  he  was  riding 
with  another  of  the  defendant's  trains,  while  he  was  on  his 
way  from  a  terminal,  where  he  had  just  finished  his  tour  of 
duty,  to  his  dentist's.  This  court  held  that  the  injury  did 
not  arise  out  of  or  in  the  course  of  his  employment.  In 
Matter  of  Kowalek  v.  New  York  Consolidated  R,  R.  Co.  (229 
N.  Y.  489)  an  employee  who  had  finished  his  work  for  the 
day  went  out  upon  the  station  platform  with  the  intention  of 
taking  a  passenger  train  to  his  home,  the  company  permitting 
its  employees  to  do  so  without  charge;  and  he  was  killed. 
The  Court  of  Appeals  held  that  the  injury  did  not  arise  out 
of  or  in  the  course  of  his  employment.  The  decedent  did 
not  stand  on  the  platform  as  an  employee  but  as  a  prospective 
passenger.  "  The  danger  to  which  he  was  there  exposed 
existed  as  to  all  persons  who  exercised  the  common  privilege 
of  going  there  for  the  purpose  of  being  transported.  It  was 
neither  connected  with  nor  increased  by  the  hazards  of  the 
actual  duties  of  the  employment."     (p.  493.) 

In  Matter  of  DiSalvio  v.  Menihan  Co.  (225  N.  Y.  123)  the 
employee,  who  was  working  in  a  factory,  had  finished  the 
work  assigned  him  and  while  waiting  for  other  work  to  arrive 
walked  across  the  room  to  say  good-bye  to  another  workman 
who  had  been  drafted,  and  was  about  to  leave  to  join  the 
army.  While  talking  to  his  friend  he  was  injured.  The 
Court  of  Appeals  held  that  the  case  was  not  one  for  compen- 
sation, saying:  "  This  act  did  not  enable  him  either  directly 
or  indirectly,  in  any  tangible  sense,  the  better  to  perform  his 
work,  discharge  his  duties  or  carry  forward  the  interests  of 
his  employer.  It  was  not  a  natural  incident  to  the  work 
for  which  he  was  hired.  *  *  *  It  was  simply  and  solely 
the  expression  of  a  private  desire  and  the  consummation  of  a 
personal  purpose." 
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The  case  of  Ross  v.  John  Hancock  Mutual  Life  Ins.  Co.  (222 
Mass.  560;  cited  with  approval,  229  N.  Y.  494)  is  quite 
similar  to  the  instant  case.  An  ^nployee  of  the  defendant, 
working  on  the  tenth  floor,  during  the  lunch  period  entered 
the  elevator  for  the  purpose  of  delivering  a  Christmas  present 
to  another  employee  on  the  ninth  floor.  While  she  was  in 
the  act  of  getting  off,  the  elevator  started  and  she  was  fatally 
injured.  The  elevator  was  owned  and  operated  by  the  defend- 
ant and  the  building  was  occupied  also  by  others  as  tenants. 
The  court  held  the  action  maintainable,  saying:  "  Plainly  the 
fact  that  the  plaintiff's  intestate  was  in  the  general  employ 
of  the  defendant  is  not  decisive.  In  this  building,  occupied 
by  many  tenants,  she  might  ride  in  the  elevator  in  pursuance 
of  her  work  for  the  defendant,  or  she  might  ride  entirely  on 
her  own  business  as  a  passenger  *  *  *,  Outside  of  her 
working  hours,  however,  she  had  the  same  right  to  use  the 
elevator  as  any  of  the  general  public.  During  the  luncheon 
period  her  time  was  her  own."     (p.  561.) 

From  these  decisions  it  follows,  in  my  opinion,  that  we 
should  hold  that  at  the  time  that  the  injury  happened  to  this 
plaintiff  she  was  on  the  elevator,  not  as  an  employee  of  the 
defendant,  but  as  one  having  the  same  rights  as  the  general 
public,  and  the  dangers  to  which  she  was  thus  exposed  did 
not  arise  out  of  nor  were  they  incidental  to  her  employment, 
but  were  such  as  were  common  to  all  passengers  on  elevators; 
that  she  was  not  engaged  at  the  time  of  the  injury  in  the 
work  of  her  employment,  and  the  injury  did  not  arise  out  of 
her  employment.  Therefore,  she  was  not  within  the  Work- 
men's Compensation  Law  and  could  maintain  the  action. 

The  verdict  of  the  jury  as  to  the  defendant's  negligence 
and  the  plaintiff's  freedom  from  contributory  negligence  was 
fully  warranted. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 
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The  Equitable  Trust  Company  of  New  York,  Successor 
by  Merger  to  the  Van  Norden  Trust  Company,  as  Trustee 
under  a  Certain  Deed  of  Trust  Dated  March  11,  1907, 
between  Athol  Morton  Miller  and  The  Van  Norden 
Trust  Company,  Respondent,  v.  Annie  E.  Miller,  Appel- 
lant, Impleaded  with  United  States  Trust  Company  of 
New  York,  as  Executor,  etc.,  of  Andreas  M.  Miller, 
Deceased,  and  Others,  Defendants. 

First  Department,  July  1,  1921. 

Truttt  —  trust  to  pay  interest  **  as  and  when  received  "  to  bene- 
floiary  and  on  his  death  to  third  person  —  interest  accrued  but 
not  matured  on  death  of  first  beneficiary  goes  to  his  estate  — 
construction  that  accrued  interest  payable  to  second  beneficiary 
would  make  instrument  void  under  provisions  of  Personal  Property 
Law,  i  16,  against  accumulations  —  construction  rendering  instru- 
ment valid  rather  than  void  preferred. 

Under  a  trust  agreement  placing  certain  municipal  bonds  in  trust  fcr  the 
benefit  of  the  father  of  the  settlor  during  his  life  and  upon  his  death  for 
the  benefit  of  the  mother  of  the  settlor,  which  directed  the  trustee  to 
collect  the  interest  and  pay  the  same  "  as  and  when  received  "  to  the 
father  of  the  settlor  during  his  life,  and  on  the  death  of  the  father  to  the 
mother,  all  interest,  which  had  accrued  on  the  death  of  the  father,  though 
not  matured  at  that  time,  passes  to  the  father's  estate. 

To  construe  the  trust  agreement  to  require  the  pa3rment  to  the  mother  of 
interest  accrued  at  the  time  of  the  death  of  the  father,  but  not  then 
matured,  would  make  the  trust  instrument  void,  inasmuch  as  it  would 
provide  for  an  accumulation  prohibited  by  section  16  of  the  Personal 
Property  Law*^ 

Since  the  provisions  of  the  trust  instrument  are  capable  of  two  constructions, 
the  court  will  adopt  the  construction  which  renders  the  trust  legal  and 
operative,  rather  than  the  one  which  will  render  it  void. 

Lauqhlin,  J.,  dissents,  with  opinion. 

Appeal  by  the  defendant,  Annie  E.  Miller,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  23d  day 
of  November,  1920,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  directing  that 
plaintiff  pay  to  the  United  States  Trust  Company  of  New 
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York,  as  executor  of  the  last  will  and  testament  of  Andreas 
M.  Miller,  deceased,  the  sum  of  $7,871.54,  out  of  the  balance 
of  income  remaining  in  its  hands  as  shown  on  its  accounting 
and  that  plaintiff  is  entitled  to  reimburse  itself  as  trustee 
for  the  amount  of  such  pajrment  out  of  any  income  subse- 
quently accruing  on  said  trust  fund. 

Stephen  0.  Lockwood  of  counsel  [Lockwood  &  Lockwood, 
attorneys],  for  the  appellant. 

Franklin  P.  Ferguson  of  counsel  [Arthur  A.  GammeU  with 
him  on  the  brief;  Murray,  Prentice  &  Aldrich,  attorneys], 
for  the  respondent. 

DOWLING,  J.: 

On  or  about  the  11th  day  of  March,  1907,  Athol  Morton 
Miller,  then  residing  in  the  city  of  Duluth,  State  of  Minnesota, 
made  and  entered  into  a  certain  agreement  or  deed  of  trust 
with  the  Van  Norden  Trust  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State  of  New 
York;  having  its  office  and  principal  place  of  business  iji  the 
city  and  county  of  New  York,  whereby  he  transferred, 
assigned  and  set  over  unto  the  Van  Norden  Trust  Company, 
its  successors  and  assigns,  certain  personal  property  more 
particularly  described  in  said  deed  of  trust,  to  have  and  to 
hold  the  same  for  the  uses  and  purposes  expressed  in  said 
deed  of  trust,  and  to  collect  and  receive  the  interest,  income 
and  profit  of  said  trust  fund,  and  to  pay  said  interest,  income 
and  profit  as  and  when  received  to  Andreas  M.  Miller,  father 
of  said  Athol  Morton  Miller,  during  his  life,  and  upon  his 
death,  to  Annie  E.  Miller,  mother  of  said  Athol  Morton 
Miller,  during  her  life,  and  upon  the  death  of  the  survivor, 
to  assign,  transfer  and  pay  over  the  principal  of  said  trust 
to  said  Athol  Morton  Miller,  if  he  was  then  living,  and  if  he 
should  not  be  living,  then  as  otherwise  provided  and  set 
forth  in  said  agreement. 

The  Van  Norden  Trust  Company  duly  accepted  the  trust 
and  received  securities  and  personal  property  comprising  the 
principal  of  said  trust  fund  of  the  face  value  of  $408,000.  •  It 
continued  to  perform  the  duties  of  trustee  until  September 
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25,  1910,  when  its  name  was  duly  changed  by  order  of  the 
Supreme  Court,  New  York  coimty,  to  the  Madison  Trust 
Company. 

The  Madison  Trust  Company  continued  to  perform  the 
duties  of  trustee  imder  said  deed  of  trust  until  June  1,  1911, 
when  it  was  duly  merged  into  the  Equitable  Trust  Company 
of  New  York,  under  and  pursuant  to  the  Banking  Law  of  the 
State  of  New  York,  and  the  Equitable  Trust  Company  of 
New  York  has  since  continued  to  perform  the  duties  of  trustee 
imder  said  deed  of  trust. 

The  bonds  which  constituted  the  principal  of  the  fund 
under  said  agreement  were  given  outright  by  Andreas  M. 
Miller  to  his  son,  Athol  Morton  Miller,  who  transferred  and 
delivered  the  same  to  the  Van  Norden  Trust  Company. 

Subsequently  Andreas  M.  Miller  executed  and  deUvered 
three  certain  voluntary  trust  agreements  with  the  United 
States  Trust  Company  of  New  York,  one  of  securities  of  the 
par  value  of  $700,000  for  the  benefit  of  his  daughter,  Maren 
Louise  Miller  Fellowes;  the  second  of  securities  of  the  par 
value  of  $336,373.32  for  the  benefit  of  his  son,  Athol  Morton 
Miller,  or  his  issue;  and  the  third  of  securities  of  the  par 
value  of  $600,000  for  his  own  benefit  for  life  with  remainder 
on  his  death  to  the  city  of  Duluth,  Minn.,  to  establish  a 
hospital  and  dispensary.  The  securities  placed  in  trust  under 
these  agreements  constituted  the  larger  part  of  his  possessions. 

Said  son  and  daughter  were  the  only  children  of  said 
Andreas  M.  Miller.  Andreas  M.  Miller  and  his  wife,  Annie 
E.  Miller,  were,  at  the  time  of  the  execution  of  said  agreement 
with  the  Van  Norden  Trust  Company,  hving  apart,  he  living 
in  the  city  of  New  York  and  she  in  the  city  of  Duluth,  Minn. 

The  purpose  of  said  Andreas  M.  Miller  in  the  creation  of 
those  trusts  was  to  dispose  of  the  greater  part  of  his  property 
in  such  a  manner  as  to  provide  for  his  children  and  to  provide 
as  well  for  the  support  of  himself  and  his  wife.  At  the  time 
the  deed  of  trust  to  the  Van  Norden  Trust  Company  was 
made  he  declared  that  it  was  a  trust  practically  for  his  wife; 
that  he  wanted  the  income  reserved  for  himself  while  he 
lived,  but  that  on  his  death  he  wanted  everything  to  go  to 
her  that  he  personally  did  not  get;  that  he  wanted  the  income 
to  go  to  himself  during  life  because  he  thought  it  was  safer; 
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but  when  he  was  through  with  it  he  wanted  it  to  go  to  the 
people  for  whom  it  was  intended. 

The  income  of  the  said  several  trusts  with  the  United 
States  Trust  Company  of  New  York  was  payable  to  the  bene- 
ficiaries therein  named,  and  the  income  of  the  bonds  transferred 
to  the  Van  Norden  Trust  Company  under  said  agreement 
was  directed  to  be  paid  to  Andreas  M.  Miller,  as  and  when 
received,  during  his  life,  and  to  be  paid  to  Annie  E.  Miller 
as  and  when  received  thereafter  during  her  life,  should  she 
survive  him. 

The  trust  agreement  made  with  the  Van  Norden  Trust 
Company  contains  no  power  of  sale  or  disposition  and  con- 
tains only  the  power  to  reinvest  in  the  event  of  maturity 
and  payment  of  the  principal  of  the  bonds  passing  to  the 
trustee  under  said  agreement;  and  then  only  to  invest  in 
securities  of  the  same  character  and  description,  i.  e.,  municipal 
bonds  of  hke  character.  All  of  the  said  bonds  provided  for 
payment  of  semi-annual  interest  payments,  except  one  issue 
which  provided  for  annual  payments  thereof. 

During  his  lifetime  Andreas  M.  Miller  provided  for  the 
tnaintenance  and  support  of  his  wife. 

The  trustee  under  the  trust  agreement  dated  March  11, 
1907,  held  all  the  said  bonds  during  the  lifetime  of  Andreas 
M.  Miller,  except  only  $25,000  of  the  Kansas  City  Judgment 
four  and  one-halves  which  were  paid  off  in  July,  1915,  and  the 
proceeds  invested  in  the  purchase  of  Dayton,  0.,  Water  Works 
four  and  one-half  per  cent  bonds  bearing  interest  payable 
semi-annually,  and  managed  the  trust  fund  and  received  the 
income  therefrom  and  paid  over  the  same  as  and  when  received 
to  Andreas  M.  Miller  during  his  lifetime  in  accordance  with 
the  provisions  of  the  deed  of  trust. 

Andreas  M.  Miller  died  on  May  22,  1917,  leaving  a  last 
will  and  testament  which  was  admitted  to  probate  by  the 
Surrogate's  Court,  county  of  New  York,  on  the  25th  day  of 
July,  1917,  and  letters  testamentary  were  issued  thereon  to 
the  United  States  Trust  Company  of  New  York,  which  duly 
qualified  and  is  now  acting  as  such.  By  his  will  he  gave  to 
his  daughter  all  of  his  property,  which  was  of  the  value  of 
about  $70,000  exclusive  of  the  amoimt  claimed  in  this  action. 

Sometime  prior  to  his  death  Andreas  M.  Miller  wrote  a 
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letter  addressed  to  his  wife  and  placed  it  in  the  hands  of  Hon. 

P.  Henry  Dugro  with  instructions  to  ddiver  it  to  his  wife 

after  his  death.    The  letter  is  as  follows: 

"  Dear  Annie. —  This  is  intended  to  reach  you  after  my 

demise  and  it  will  then  be  proper  for  you  to  advise  the  Equi* 

table  Trust  Company,  No.  37  Wall  St.,  New  York  City,  to 

thereafter  remit  the  interest  and  income  '  account  the  Miller 

Trust  of  March  11,  1907,'  as  and  when  collected,  to  your 

address.  ..  ^ 

"  Yours, 

"  A.  M.  MILLER." 

This  letter  was  delivered  to  Annie  E.  Miller  after  her 
husband's  death. 

On  June  fourth  Mrs.  Miller  wrote  the  plaintiff  from  Duluth 
requesting  compliance  on  its  part  with  the  provisions  of  the 
trust  agreement  and  on  June  eighth  Mr.  Babcock,  trust 
oflScer  of  the  plaintiff,  wrote  her  inclosing  a  check  for  $534.60, 
"  being  net  income  due  you  as  b«ieficiary  of  the  trust," 
excusing  the  delay  in  sending  the  same  as  caused  by  a  mis* 
understanding  on  the  part  of  its  bookkeeper,  and  adding, 
"  We  will,  in  the  future,  make  the  payment  of  the  income  to 
you  as  collected." 

On  July  seventh  Mrs.  Miller  telegraphed  the  plaintiff, 
"  Why  is  money  not  sent?  "  and  on  the  ninth  of  the  same  month 
Mr.  Snyder,  assistant  secretary  of  plaintiff,  wrote  her 
acknowledging  the  receipt  of  the  telegram  and  informing  her 
that  the  income  due  her  had  been  forwarded  to  her  on  July 
sixth. 

The  remittance  made  on  July  sixth  amounted  to  $8,959.50, 
and,  together  with  the  previous  remittance  of  $534.60,  made 
up  the  total  amount  of  income  received  for  the  six  months, 
January  to  July,  after  the  deduction  of  the  trustee's  stipulated 
compensation.  Five  hundred  and  forty  dollars  of  the  income 
for  the  period  was  received  June  first  and  the  remaining 
$9,050  JiUy  first.  No  part  thereof  matured  during  the  lifetime 
of  Andreas  M.  Miller. 

Subsequent  to  these  two  payments,  made  in  compliance 
with  the  literal  provisions  of  the  trust  agreement,  and  under 
date  of  July  twenty-seventh,  the  United  States  Trust  Com- 
pany, as  executor  of  the  will  of  Andreas  M.  Miller,  wrote 
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the  plaintiff  asking  infonnation  as  to  the  amount  of  income 
which  accrued  on  the  trust  prior  to  Mr,  Miller's  death,  and 
on  the  following  day  the  plaintiff  wrote  Mrs.  Miller:  "  We 
are  now  advised  by  counsel  that  the  interest  on  the  various 
securities  held  under  the  deed  of  trust  from  the  date  of  the 
last  collection  of  interest  to  the  date  of  Mr.  Miller's  death, 
viz:  May  22,  1917,  is  rightfully  due  and  payable  to  the 
Elxecutors,"  etc.,  adding  that  on  June  7,  1917,  they  paid  her 
$534.60  and  on  July  6,  1917,  $8,959.50,  or  a  total  of  $9,494.10, 
of  which  amoimt  $7,826.42  was  due  the  executors  of  the  estate 
of  her  husband  and  requested  her  to  forward  to  them  her  check 
for  that  amount. 

Thereafter  on  November  15,  1917,  the  plaintiff'  brought 
this  action  for  an  accounting  setting  forth  the  payments 
made  to  Andreas  M,  Miller  in  his  lifetime,  and  to  his  widow 
after  his  death,  and  praying  judgment  that  the  accounts  be 
taken,  passed  upon  and  judicially  settled,  and  the  plaintiff 
directed  to  hold  the  principal  of  said  trust  as  formerly,  and 
pay  the  income  to  the  life  beneficiary. 

The  defendant,  Annie  E.  Miller,  answered  admitting  all  the 
allegations  of  the  complaint  and  joined  in  the  prayer  of  the 
plaintiff  for  judgment. 

Of  the  income  received  subsequent  to  July,  1917,  the 
plaintiff  as  shown  by  its  second  amended  and  supplemental 
complaint,  omitted  to  pay  to  Mrs.  Miller  the  sum  of  $8,903.75, 
and  in  its  said  complaint  alleges  that  both  Annie  E.  Miller 
and  the  United  States  Trust  Company  '*  claim  that  the 
income  accrued  on  said  trust  fund  to  May  22,  1917,  but 
not  received  until  after  that  date  should  be  paid  to  him/' 

The  defendant,  Mrs.  Miller,  denied  that  allegation,  and 
allied  that  this  income  had  been  paid  to  her  by  the  plaintiff 
as  provided  in  the  trust  agreement,  and  that  there  was  no 
income  which  accrued  on  said  trust  fund  to  May  22,  1917, 
in  the  hands  of  the  plaintiff  and  alleged  tbit  she  was  entitled 
under  the  terms  of  the  tnist  agreement  to  the  income  paid 
her  in  Jime  and  July,  1917,  and  that  plaintiff  has  refused  to 
pay  to  her  income  received  by  it  since  July,  1917,  which 
should  have  been  paid  over  to  her  as  and  when  received. 

The  learned  court  at  Special  Term  found  that  the  payments 
of  June  7  and  July  6,  1917,  were  voluntarily  made  by  plaintiff 

Digitized  by  VjOOQIC 


Equitable  Trust  Co.  v.  Miller.  397 

App.  Div.  391]  First  Department,  July,  1921. 

to  Annie  E.  Miller^  with  full  knowledge  of  the  facts,  as  and 
in  compliance  with  its  obligation  set  forth  in  tli^  trust  agree- 
ment; and  further  that  the  plaintiff  has  withheld  from  the 
defendant  the  interest  and  income  down  to  January  1,  1918, 
amoimting  to  $7,316.10,  and  out  of  the  interest  and  income 
down  to  July  1,  1918,  the  sum  of  $515.52,  together  making  up 
the  sum  of  $7,826.42,  being  the  amoimt  claimed  by  the  United 
States  Trust  Company  of  New  York,  as  executor  of  Andreas 
M.  Miller,  and  claims  the  right  to  withhold  from  said  Annie 
E.  Miller,  from  interest  and  income  accruing  and  recdved 
subsequent  to  July,  1917,  an  amount  equal  to  the  amount 
of  the  accrued  income  down  to  the  date  of  the  death  of 
Andreas  M.  Miller,  and  out  of  subsequent  accruing  income 
was  retained  the  further  sum  of  $1,077.33,  making  in  all  the 
sum  of  $8,903.75. 

The  court  held,  as  conclusions  of  law: 

"  I.  That  the  Equitable  Trust  Company  of  New  York, 
the  plaintiff  herein,  as  trustee  under  said  deed  of  trust,  in 
good  faith  and  believing  that  she  was  entitled  thereto,  paid 
over  to  the  defendant  Annie  E.  Miller  the  sum  of  Sev«i 
thousand  eight  hundred  seventy-one  54/100  dollars  ($7,871.64) 
as  appears  in  Schedule  C-2  of  the  account  filed  herein,  said 
payment  being  the  amoimt  of  interest  and  income  accrued 
on  said  trust  fimd  to  May  22, 1917,  less  the  amount  of  trustee's 
commissions  thereon. 

"  II.  That  the  United  States  Trust  Company  of  New 
York,  as  executor  of  the  last  will  and  testament  of  Andreas 
M.  Miller,  deceased,  was  and  is  entitled  to  receive  said  sum 
of  Seven  thousand  eight  hundred  seventy-one  54/100  dollars 
($7,871.54)  being  the  amount  of  interest  and  iQC(»ne  accrued 
on  said  trust  fund  to  May  23,  1917,  less  the  amount  of  the 
trustee's  commissions  thereon,  with  interest  from  July  6,  1917. 

"  III.  That  the  defendant  Annie  E.  Miller  was  not  entitled 
to  receive  said  sum  of  Seven  thousand  eight  hundred  seventy- 
one  .54/100  doUars  ($7,871.54). 

"  IV.  That  the  plaintiff  herein.  The  Equitable  Trust  Com- 
pany of  New  York,  as  trustee,  is  entitled  to  reimburse  itself 
as  trustee  for  the  amount  of  said  payment  due  to  the  United 
States  Trust  Company  of  New  York,  as  executor  of  the  last 
will  and  testament  of  Andreas  M.  Miller,  deceased,  in  the 
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Slim  of  Seven  thousand  eight  hundred  seventy-one  54/100 
dollars  ($7,871.54)  out  of  any  income  subsequently  accruing 
on  said  trust  fund  and  payable  to  the  defendant  Annie  E. 
Miner. 

"V.  That  the  plaintiff,  The  Equitable  Trust  Company  of 
New  York,  as  trustee,  should,  out  of  the  balance  of  income 
remaining  in  its  hands  as  shown  by  said  account,  pay  to  the 
United  States  Trust  Company  of  New  York,  as  executor  of 
the  last  will  and  testament  of  Andreas  M.  Miller,  deceased, 
the  sum  of  Seven  thousand  eight  himdred  seventy-one  54/100 
dollars  ($7,871.54)  and  should  pay  the  balance  of  said  income 
to  Annie  E.  Miller,  the  present  life  beneficiary  of  said  trust 
fund." 

"  VIII.  That  the  defendant  Annie  E.  Miller  is  entitled  to 
receive  only  the  income  accruing  on  said  trust  fund  and 
received  by  the  plaintiff  from  and  after  May  22,  1917,  the 
date  of  death  of  said  Andreas  M.  Miller,  excepting,  however, 
such  amounts  thereof  as  may  be  necessary  to  reimburse  the 
plaintiff  for  any  paym^it  made  to  the  United  States  Trust 
Company  of  New  York  as  executor  as  aforesaid." 

The  aggregate  amount  paid  over  to  Annie  E.  Miller  on 
June  7  and  July  6,  1917,  amounted  to  $9,494.10,  representing 
six  months  interest,  amounting  to  $540,  paid  June  first  on 
Dayton  Water  Works  bonds  and  six  months  interest,  amoimting 
to  $9,050,  on  other  municipal  bonds,  less  the  trustee's  com- 
mission of  one  per  cent. 

The  question  is  whether  $7,871.54  (or  so  much  of  said 
$9,494.10  as  represents  interest  accrued  to  May  22,  19.17, 
the  date  of  the  death  of  Andreas  M.  Miller)  is  payable  imder 
the  terms  of  the  trust  to  the  estate  of  Andreas  M.  MiDer, 
or  whether  it  was  properly  paid  to  Annie  E.  Miller,  as  succeed- 
ing beneficiary  for  life. 

The  respondent  contends  that  the  directions  to  the  trustee 
are  only  capable  of  three  possible  constructions: 

A.  A  direction  that  the  interest  be  apportioned  between 
the  two  life  tenants  according  to  the  usual  rule  of  law. 

B.  A  direction  ambiguous  as  to  whether  the  testator  intended 
that  the  entire  interest  maturing  after  the  death  of  the  first 
life  tenant  should  be  paid  by  the  trustee  to  the  second  Ufe 
tenant. 
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C.  An  unambiguous  direction  amounting  to  an  express 
stipulation  that  the  entire  interest  maturing  after  the  death 
of  the  first  life  tenant  should  be  paid  by  the  trustee  to  the 
second  life  tenant. 

It  further  contends  that  on  principle  and  on  authority 
the  estate  of  the  first  life  tenant  is  clearly  entitled  to  the 
interest  accrued  at  the  time  of  his  death  imder  any  one  of  the 
three  possible  constructions. 

The  appellant  contends  that  the  ^;hole  scheme  of  Andreas  M. 
Miller,  and  the  circumstances  surrounding  its  execution  and 
mode  of  operation,  show  that  his  dominant  purpose  was  to 
divide  his  property  into  four  parts,  intended  to  provide  a 
continuous  income  measured  to  the  respective  needs,  present 
and  future,  of  himself  and  each  member  of  his  family  having 
claims  upon  his  boimty,  or  entitled  to  ^proper  provisicm  for 
support  and  maintenance  and  that  each  should  have  and 
enjoy  the  income  of  the  allotted  share  continuously  from  the 
time  of  division  by  creation  of  the  trusts.  This  scheme  and 
purpose,  it  is  urged,  preclude  the  idea  of  intention  that  there 
should  be  an  accumulation  of  income  imder  either  of  the 
trust  agreements,  and,  if  carried  out  according  to  his  declared, 
intention,  no  accumulation  imder  either  thereof  was  possible. 
Therefore,  it  follows  that  the  interest  collected  during  Mr. 
Miller's  life  was  to  be  paid  to  him;  that  received  after  his 
death  was,  as  and  when  received,  to  be  paid  to  Mrs.  Miller. 

Taking  up  first  a  possible  construction  of  the  trust  agreement 
that  it  directs  that  the  entire  interest  maturing  after  the 
death  of  the  first  life  tenant  should  be  paid  by  the  trustee  to 
the  second  life  tenant,  this  would  amount  to  an  accumulation 
prohibited  by  the  statute  of  this  State  (Pers.  Prop.  Law,  §  16, 
as  amd.  by  Laws  of  1915,  chap.  670).  In  United  States 
Trust  Co.  V.  Tobias  (21  Abb.  N.  C.  392)  it  was  held  that 
income  derived  from  personal  property  should  be  apportioned 
as  of  the  date  of  the  death  of  the  life  tenant  and  that  her 
executors  were  entitled  to  such  portion  as  accrued  up  to  that 
time,  citing  with  approval  Perry  on  Trusts  (Vol.  2  [2d  ed.],  p. 
102),  where  it  was  laid  down  that  "interest  money  upon  notes, 
bonds,  mortgages  and  similar  securities  accrues  from  day  to  day, 
although  it  is  not  payable  until  a  fixed  day.  It  is,  therefore, 
apportionable  and  trustees  must  pay  the  proportion  accruing 
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during  the  life  of  the  tenant  for  life  to  his  representatives.'' 
In  Matter  of  Lamb  (182  App.  Div.  180;  affd.,  without  opinion, 
224  N.  Y.  577)  it  was  held  that  an  express  direction  to  the 
trustee  to  pay  the  principal  "  together  with  all  interest  and 
income  earned  and  accrued  and  unpaid  "  upon  the  death  of 
the  life  tenant  to  the  remaindermen  was  an  attempted  direction 
to  accumulate  and  was  void.  The  language  of  the  'direction 
to  the  trustee  in  that  case  was  to  "  collect  and  receive  the 
interest  and  income  *  *  *  and  pay  over  the  same  in  semi- 
annual instalments,  to  *  *  *  Sarah  *  *  *  for  and  during 
her  natural  life,  and  upon  her  decease  to  pay  over  the  principal 
of  said  Trust  Fund,  together  with  all  interest  and  income 
earned  and  accrued  and  unpaid,  to  my  brothers  Henry  Elmer 
Gibb  and  Lewis  Mills  Gibb,  share  and  share  alike,  whereupon 
said  Trust  shall  cease  and  determine."  Mrs,  Sarah  M.  Gibb 
died  December  27,  1916. 

It  was  foimd  that  the  trust  fund  had  been  loaned  on  interest, 
payable  semi-annually,  to  a  firm,  as  authorized  by  the  testator, 
and  that  interest  amoimting  to  $4,846.15  was  due  and  payable 
to  the  trustees  January  31,  1917  (said  date  being  the  next  date 
of  the  maturity  of  the  semi-annual  interest  payments  following 
the  death  of  the  life  tenant). 

The  court  "held  that  so  much  of  the  $4,846.15  as  had  accrued 
at  the  date  of  the  death  of  the  life  tenant  should  be  paid  to 
her  estate,  irrespective  of  the  express  direction  to  the  contrary. 
The  Appellate  Division  stated  the  question  as  to  the  statute 
against  accumulations  as  follows  (at  p.  188) :  "  The  will 
directs  that  the  trustees  shall  pay  the  principal '  together  with 
all  interest  and  income  earned  and  accrued  and  unpaid  '  to 
testator's  brothers.  Does  that  direct  an  accumulation?  The 
loan  to  the  Loeser  Company  was  on  an  arrangement,  as  shown 
by  the  practice,  that  the  interest  should  be  paid  at  the  end 
of  each  six  months.  Even  if  interest  is  deemed  to  accrue 
from  day  to  day,  it  is  not  collectible  daily.  The  trustees 
could  not  have  collected  it  before  Mrs.  Gibb  died.  But  that 
is  not  the  test.  The  interest  was  an  incident  of  the  principal 
and  had  no  unrelated  and  independent  status.  Each  unit  of 
principal  grows  through  continuing  time  and  is  owned  by 
the  person  who  owns  the  principal.  Who  o\\Tied  the  principal 
so  increasing?    The  trustees  did.     But  their  title 
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was  only  to  support  the  trust  to  pay  to  Mrs.  Gibb.  How 
could  they  take  title  to  pay  her  and  yet  pay  to  somebody 
else?^  It  is  answered  that  they  could  do  so  because  the  will 
so  directs.  If  so,  the  will  gives  the  trustees  tilie  to  the  princi- 
pal, among  other  things,  for  the  purpose  of  earning  money 
thereon  during  a  precedent  estate,  to  pay  to  the  remainder- 
men. Now,  the  learned  counsel  for  the  respondent,  with  his 
usual  helpful,  fair  presentation,  says  that  such  thing  could 
not  be  done  if  the  trustees  had  received  the  money,  and  that 
the  case  would  then  fall  withm  Matter  of  Keogh  (112  App.  Div. 
414).  But  in  principle  is  there  a  distinction?  The  trustee 
has  title  to  the  interest  because  he  has  title  to  the  principal, 
and  his  tenure  is  not  affected  because  it  had  not  been  paid 
into  his  hand,  or  because,  according  to  the  terms  of  the  loan, 
the  sum  is  not  yet  collectible.  The  statute  is  not  that  the 
takers  of  an  estate  shall  not  accumulate  by  hoarding  in  their 
hands,  but  the  law  forbids  accumulations,  however  effected, 
except  in  case  of  minorities.  Income  may  accumulate  by  the 
connivance,  neglect  of  the  creditor  or  by  convention  between 
him  and  the  debtor.  For  instance,  Loeser  &  Co.  paid  the 
interest  every  six  months;  it  might  have  been  every  year, 
or  every  two  years,  or  at  some  longer  period.  If,  now,  a 
testator  may  direct  that  uncollected  income  to  one  person 
upon  her  death  may  be  shifted  to  another,  then  the  statute 
may  be  evaded.  There  cannot  be  a  valid  trust  to  pay  one 
income  accumulated  in  whatsoever  way  it  happened  when 
minorities  are  involved.  So,  if  the  testator  meant  to  direct 
in  effect  that,  if  at  Mrs.  Gibb's  death  the  trust  fimd  had 
earned  interest  or  income  that  was  accrued,  and  the  trustees 
had  not  reduced  it  to  possession,  it  should  follow  the  principal 
into  the  hands  of  the  remaindermen,  he  violated  the  statute, 
because,  as  I  have  stated,  there  is  an  accumulation  of  income 
resulting  merely  from  the  fact  that  by  agreement  with  the 
debtor  the  income  was  allowed  to  accumulate." 

Taking  up  the  second  possible  construction  of  the  trust 
agreement,  that  the  direction  is  ambiguous  as  to  whether  the 
testator  intended  that  the  entire  interest  maturing  after  the 
death  of  the  first  life  tenant  should  be  paid  by  the  trustee 
to  the  second  life  tenant,  it  is  .wqU  settled  that  where  the 
App.  Div.— Vol.  CXCVli.        26 
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provisions  of  an  instrument  are  capable  of  two  constructions, 
the  court  will  adopt  that  which  will  render  the  trust  legal 
and  operative,  rather  than  one  which  will  render  it  void, 
{Arthur  v.  Arthur,  3  App.  Div.  375.)  This  brings  us,  therefore, 
to  the  first  construction  suggested,  viz.,  that  the  direction  to 
the  trustee  is,  in  intent  and  effect,  one  that  the  interest  be 
apportioned  between  the  two  life  tenants  according  to  the 
usual  rule  of  law.  The  respondent  contends  that  this  is  the 
only  logical  construction  of  the  words  used;  that  a  trustee 
can  only  pay  over  income  when  received  or  at  periodic  intervals, 
and  that  the  eflFect  of  specifying  that  payments  shall  be  made 
"  when  received  "  is  that  payment  shall  be  made  as  soon  as 
possible;  that  under  the  usual  New  York  rvlfi  applicable  to 
such  interest  payments,  the  estate  of  the  life  tenant  is  entitled 
to  income  accrued  at  the  time  of  his  death,  and  there  is  no 
reason  to  assume  that  a  direction  to  pay  income  to  the  life 
tenant  as  soon  as  possible  shows  an  intention  that  the  estate 
of  the  life  tenant  shall  be  deprived  of  income  accrued  at  the 
time  of  his  death.  The  quotation  heretofore  made  from  the 
case  of  United  States  Trust  Co.  v.  Tobias  (21  Abb.  N.  C. 
392)  shows  that  it  was  there  held  that  a  direction  to  pay 
income  to  the  life  tenant  for  and  during  the  natural  life  entitled 
her  estate  to  income  accrued  at  the  time  of  her  death  on 
personal  property,  including  municipal  bonds  as  in  the  present 
case.  In  Matter  of  Fithian  (103  Misc.  Rep.  568)  it  was  said 
(at  p.  570) :  "In  the  absence  of  any  expression  or  intimation 
in  the  will  to  the  contrary,  the  interest  must  be  apportioned 
according  to  the  contention  of  the  trustee.  It  is  beUeved 
that  the  rule  on  this  subject  known  to  have  been  apphcable 
at  conamon  law  to  the  indebtedness  of  individuals  and  private 
corporations  has  been  in  modem  thought  extended,  as  in 
reason  it  should  be,  to  the  obligations  of  quasi  pubUc 
corporations.    Clear  authority  on  this  question  is  wanting." 

Section  2674  of  the  Code  of  Civil  Procedure  provides:  "  All 
rents  reserved  on  any  lease  made  after  Jime  seventh,  eighteen 
hundred  and  seventy-five,  and  all  annuities,  dividends  and  other 
payments  of  every  description  made  payable  or  becoming  due 
at  fixed  periods  under  any  instrument  executed  after  such  date, 
or,  being  a  last  will  and  testament  that  takes  effect  after  such 
date,  shall  be  apportioned  so  that  on  the  death  of  any  person 
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interested  in  such  rents,  annuities,  dividends  or  other  such  pay- 
ments, or  in  the  estate  or  fund  from  or  in  respect  to  which  the 
same  issues  or  is  derived,  or  on  the  determination  by  any  other 
means  of  the  interest  of  any  such  person,  he,  or  his  executors, 
administrators  or  assigns,  shall  be  entitled  to  a  proportion 
of  such  rents,  annuities,  dividends  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  the 
commencement  or  last  period  of  payment  thereof,  as  the  case 
may  be,  including  the  day  of  the  death  of  such  person,  or 
of  the  determination  of  his  or  her  interest,  after  making 
allowance  and  deductions  on  account  of  charges  on  such  rents, 
annuities,  dividends  and  other  payments.  ♦  *  *  This 
section  shall  not  apply  to  any  case  in  which  it  shall  be 
expressly  stipulated  that  no  apportionment  be  made,  or 
to  any  sums  made  payable  in  policies  of  insurance  of  any 
description.'^ 

This  section  was  imder  consideration  in  Matter  of  Young 
(23  Misc.  Rep.  223).  There  the  will  of  Thomas  Cornell 
contained  a  direction  "  to  pay  over  unto  my  said  beloved 
wife  Catharine  Ann  for  her  own  sole  use,  benefit  and  disposition, 
during  the  period  of  said  '  two  lives '  if  she  shall  live  so  long, 
or  if  not,  during  her  natural  life,  ninety  (90%)  per  cent  of  the 
net  income  of  my  said  estate  in  lieu  of  dower  or  of  any  rights 
she  may  have  in  any  or  to  any  part  of  my  estate  except  as 
herein  provided,  the  remaining  ten  (10%)  per  cent  to  revert  to 
my  estate."  Mrs.  Catharine  Ann  Cornell  died  May  15,  1897. 
In  an  accounting  by  the  trustees,  one  of  the  questions  involved 
was  whether  the  estate  of  Catharine  was  entitled  to  interest 
earned  but  not  due  or  collected  by  the  trustee  at  the  time 
of  the  death.  The  court  quoted  section  2720  of  the  Code 
(now  section  2674)  in  its  entirety  and  concluded  that  the 
earned  income  belonged  to  the  estate  of  the  life  tenant,  and 
gave  the  following  direction  (p.  227) :  "  Then  compute  the 
amount  of  income  (not  including  any  dividends  on  stocks 
owned  by  the  estate)  which  was  earned,  but  not  collected  by 
the  trustee  on  May  15,  1897,  less  10  per  cent  thereof.  Deduct 
from  that  such  proportion  for  the  expenses  of  the  estate  for 
the  ten  months  less  two-twelfths  of  taxes  paid,  as  this  income 
b6ars  to  the  remaining  income  for  the  ten  months,  less  10 
per  cent  thereof,  and  the  remainder  thus  found  will  be  the 
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income  due  Mrs.  Cornell's  estate,  and  shall  be  at  once  paid 
to  Nellie  L.  Carpenter,  executrix  of  Catharine  Ann  Cornell's 
will,  in  full  for  her  interest  in  the  estate  of  Thomas  Cornell." 

The  court  in  discussing  the  effect  of  the  Code  section  said 
(p.  228) :  "  There  seems  to  be  no  reported  case  construing 
section  2720  of  the  Code  of  Civil  Procedure  in  which  the 
facts  are  similar  to  the  one  at  bar.  I  have  given  the  subject 
careful  examination,  and  the  conclusions  here  arrived  at  are 
in  accordance  with  the  plain  reading  of  the  section.  Some  of 
its  provisions  are  opposed  to  the  principles  of  the  common 
law.  (2  Perry  on  Trusts,  §  556;  Clapp  v.  Astar,  2  Edwards 
Ch.  379;  Kearney  v.  Cruikshank,  117  N.  Y.  95.)  It  seems 
framed  to  fully  meet  a  case  similar  to  the  one  before  me.  Its 
provisions  are  clear,  and  I  have  construed  it  accordingly. 
Some  of  the  income  of  this  estate  is  also  apportionable  under 
the  provisions  of  the  common  law,  aside  from  section  2720, 
such  as  interest  on  bonds  and  mortgages,  and  other  securities. 
( U.  S.  Trust  Co.  V.  Tdxias,  21  Abb.  N.  C.  393.)" 

I  am  of  the  opinion  that  the  learned  court  was  right  in 
holding  that,  in  the  absence  of  any  express  stipulation  to 
the  contrary,  the  estate  of  the  life  tenant  of  a  trust  to  pay 
income  is  ^ititled  to  interest  on  municipal  bonds,  accrued  but 
not  yet  payable,  at  the  time  of  the  life  tenant's  death.  I 
conclude  that  the  judgment  should,  therefore,  be  affirmed, 
with  costs  to  all  parties  appearing  on  this  appeal,  payable 
out  of  the  trust  estate. 

Clarke,  P.  J.,  Merrell  and  Greenbaum,  JJ.,  concur; 
Laughlin,  J.,  dissents. 

Laughlin,  J.  (dissenting): 

By  the  trust  agreement  the  settlor  of  the  trust  assigned  and 
transferred  to  the  trustee  specified  bonds  of  the  aggregate 
par  value  of  $408,000,  upon  all  but  one  class  of  which  interest 
at  specified  rates  became  due  and  payable  semi-annually  on 
January  first  and  July  first  and  upon  one  class  of  which, 
aggr^ating  $70,000,  interest  became  due  and  payable  annually 
on  the  first  of  July.  In  the  trust  agreement  immediately 
following  the  enumeration  of  the  bonds  the  trustee  was  directed 
collect  the  interest  and  to  pay  the  same  "  as  and  when 
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received ''  to  the  father  of  the  settlor  during  his  life  and  upon 
his  death  to  the  mother  of  the  settlor,  if  surviving,  during 
her  life.    The  father  of  the  settlor  died  on  the  22d  of  May, 
1917,  and  the  mother  of  the  settlor  survived  him.    The  point 
presented  for  decision  is  whether  there  must  be  an  apportion- 
ment between  the  mother  of  the  settlor  and  the  personal 
representative  of  the  father  of  the  interest  which  accrued 
on  these  bonds  between  the  1st  day  of  January  and  the  1st 
day  of  July,  1917,  or  whether  the  construction  of  the  trust 
agreement  recognized  and  acted  upon  by  the  trustee  in  the 
first  instance,  to  the  effect  that  the  mother  of  the  settlor  is 
entitled  to  all  of  such  interest,  was  the  proper  construction. 
I  am  unable  to  agree  with  the  views  expressed  by  Mr.  Justice 
DowLiNG  that  the  construction  so  heretofore  given  and  acted 
upon  by  the  trustee  would  be  in  violation  of  section  16  of  the 
Personal  Property  Law  (as  amd.  by  Laws  of  1915,  chap.  670) 
and  void  as  constituting  an  accimiulation  of  income  forbidden 
by  subdivision  3  of  said  section.    Technically  speaking  it  is 
true,  as  stated  in  United  States  Trust  Co.  v.  Tobias  (21  Abb. 
N.  C.  392)  and  Matter  of  Lamb  (182  App.  Div.  180),  that  income 
from  personal  property  accumulates  from  day  to  day,  and, 
therefore,  in  the  absence  of  a  direction  to  the  contrary  in  a 
will,  deed  or  other  instrument  creating  a  trust,  there  should 
be  an  apportionment  of  such  income  as  of  the  date  'of  the 
death  of  the  life  beneficiary  thereof.    I  do  not  imderstand, 
however,  that  either  the  statute  or  the  general  rule  to  which 
reference  has  been  made  precludes  the  settlor  of  a  trust  from 
giving  to  one  life  beneficiary  xmder  circumstances  such  as 
are  here  presented  the  interest  that  falls  due  and  becomes 
payable  on  specified  securities  during  the  life  of  such  bene- 
ficiary, and  to  another  the  interest  falling  due  and  becoming 
payable  thereon  after  the  death  of  the  first  beneficiary,  even 
though  it  represents  income  accruing  in  part  but  not  becoming 
due  or  payable  during  the  life  of  the  former  beneficiary.    There 
is  in  such  case  no  direction  for  the  xmlawful  accumulation 
of  income.    I  know  of  no  decision  in  which  it  has  been  held 
that  there  can  be  a  direction  for  the  accumulation  of  income 
in  violation  of  the  statute  before  the  income  has  become 
due  and  payable.    If  there  were  any  doubt  on  that  point  I 
think  it  has  been  removed  by  the  Legislature  itself  by;  recog:- 
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nizing  in  section  2674  of  the  Code  of  Civil  Procedure,  in  effect 
that  the  person  creating  a  trust  may  prpvide  that  there  shall 
be  no  apportionment  in  such  cases.  The  section  after  pre- 
scribing the  general  rule  for  apportionment,  which  would  be 
applicable  were  it  not  for  the  provisions  of  the  deed  of  trust 
by  which  the  settlor  only  gave  the  first  life  beneficiary  the 
interest  falling  due  and  payable  during  the  life  of  such 
beneficiary,  expressly  provides  that  the  provisions  of  the 
section  "  shall  not  apply  to  any  case  in  which  it  shall  be 
expressly  stipulated  that  no  apportionment  be  made,  or  to 
any  sums  made  payable  in  policies  of  insurance  of  any  descrip- 
tion/' It  is  not  necessary  to  bring  the  case  within  the 
exception  prescribed  in  that  section  that  the  precise  phrase- 
ology of  the  section  should  be  .followed;  it  is  sufficient,  I  think, 
if  it  plainly  appears  that  the  settlor  or  testator  intended 
that  there  should  not  be  any  apportionment;  and  in  the  case 
at  bar  such  intent  is  manifest,  for  the  corpus  of  the  trust 
consisted  of  municipal  bonds,  the  interest  upon  which  he 
expected  would  be  promptly  paid,  and  for  that  reason  no 
significance  is  to  be  attached  to  the  direction  that  the 
beneficiary  was  to  have  the  interest  when  received  by  the 
trustee,  bck;ause  in  the  circumstances  he  recognized  no  interval 
between  the  date  the  interest  became  due  and  the  time  it 
would-be  paid  to  the  trustee.  He  was  not  providing  for  the 
estate  of  the  life  beneficiary.  His  only  concern  was  for  the 
life  beneficiary,  and  on  that  theory  he  gave  the  first  beneficiary 
only  the  interest  falling  due  and  payable  during  his  life.  I, 
therefore,  vote  for  reversal. 

Judgment  affirmed,  with  costs  to  all  parties  appearing  on 
this  appeal  payable  out  of  the  trust  estate. 
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The  People  of  the  State  of  New  York  ex  rel.  Wells  & 
Newton  Company  op  New  York,  Respondent,  v. 
Charles  L.  Craig,  as  Comptroller  of  the  City  of  New  York, 
and  Others,  Appellants. 

First  Department,  July  1,  1921. 

Mandamus  —  writ  issues  only  where  clear  leffal  riffht  appears  — 
failure  to  present  claim  to  comptroller  as  reqtiired  by  Greater 
New  York  Charter,  §  261,  bar  to  application  for  writ  —  failure  of 
relator  to  establish  clear,  legal  right  to  writ  —  failure  to  have 
amount  of  claim  audited  —  audit  of  claim  by  comptroller  under 
Greater  New  York  Charter,  §  149. 

A  writ  of  mandamus  issues  only  in  that  class  of  cases  where  a  clear  legal 
right  is  made  to  appear  and  there  is  no  other  adequate  and  legal  means 
of  obtaining  it. 

The  failure  to  comply  with  section  261  of  the  Greater  New  York  charter, 
providing  in  effect  that  no  action  or  special  proceeding  shall  be  main- 
tained against  the  city  of  New  York  unless  it  shall  appear  that  at  least 
thirty  days  have  elapsed  since  the  claim  was  presented  to  the  comptroller 
and  that  he  has  neglected  or  refused  to  make  an  adjustment  or  payment 
thereof  for  thirty  days  after  such  adjustment,  is  a  bar  to  an  application 
by  a  contractor  with  the  board  of  education  of  the  city  of  New  York, 
for  a  peremptory  writ  of  mandamus  requiring  the  comptroller  of  the 
city  of  New  York  to  execute  a  warrant  for  a  balance  alleg^  to  be  due 
the  relator. 

The  relator  failed  to  establish  a  clear  legal  right  to  the  writ  demanded 
for  the  reason  that  the  amount  of  the  claim  asserted  by  it  has  never  been 
fixed,  determined  and  audited  by  any  competent  public  authority.  This 
appears  from  the  fact  that  the  auditor  of  the  board  of  education  in  his 
report  to  the  board  did  not  approve  all  the  claim  at  a  fixed  sum,  that 
the  board  of  education  and  the  board  of  estimate  and  apportionment 
expressly  left  open  the  question -of  how  much  was  actually  due  and  that 
the  board  of  aldermen  in  approving  and  concurring  in  the  resolution  of 
the  board  of  estimate  and  apportionment  also  left  open  the  question  of 
the  amount  due  to  the  relator. 

The  amount  to  which  the  relator  is  entitled  still  remains  to  be  determined 
by  the  proper  auditing  officer  who,  under  the  circumstances,  is  the  comp- 
troller of  the  city  of  New  York  under  the  provisions  of  section  149  of  the 
Greater  New  York  charter. 

The  fact  that  the  comptroller  voted  in  the  affirmative  on  the  resolution  of 
the  board  of  estimate  and  apportionment  does  not  estop  him  in  any 
way  from  asserting  his  right  to  audit  the  relator's  claim,  for  the  reason 
that  the  resolution  for  which  he  voted  did  not  fix  the  amount  of  said 
claim  nor  audit  the  same. 
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Appeal  by  the  defendants,  Charles  L.  Craig  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  11th  day  of  March,  1921,  granting 
relator's  motion  for  a  peremptory  writ  of  mandamus. 

Willard  S.  Allen  of  counsel  [John  F.  O'Brien,  Arthur  J.  W. 
Hilly,  Samuel  J.  Resnick  and  Harold  Taylor  with  him  on 
the  brief;  John  P.  O'Brien,  Corporation  Counsel],  for  the 
appellants. 

Thomas  F.  Conway  of  coxmsel  [Joseph  A.  Kellogg  and 
Thomas  E.  O'Brien  with  him  on  the  brief;  J.  Power  Donellan, 
attorney],  for  the  respondent. 

DOWLING,  J.: 

The  facts  upon  which  this  proceeding  is  based  are  undisputed. 
On  October  25,  1915,  the  relator  entered  into  a  contract  with 
the  board  of  education  through  its  building  committee,  for 
the  installation  of  the  heating  and  ventilating  apparatus  in 
the  Evander  Childs  High  School,  in  the  borough  of  The  Bronx. 
The  contract  provided  that  the  work  of  installation  of  the 
heating  and  ventilating  apparatus  should  be  completed  within 
120  days  for  the  total  sum  of  $74,770,  but  because  of  various 
faults  and  defaults  of  the  city  contractors,  by  reason  of  which 
the  city  failed  to  have  the  construction  of  the  building  in 
which  the  said  heating  and  ventilating  apparatus  were,  by  the 
terms  of  the  said  contract  to  be  installed,  ready  for  the  installa- 
tion of  such  apparatus  in  either  a  practicable  or  economical 
manner,  and  because  of  the  interference  with  the  orderly  prog- 
ress of  the  said  relator's  work  covered  by  said  contract,  the  said 
relator  suffered  great  and  continuing  and  increasing  damages  in 
progressing  the  said  work,  imtil  June,  1918,  or  prior  thereto, 
when  the  damages  had  become  so  great  and  defaults  of  said 
city  so  serious  that  the  contractor  quit  work  thereunder  and 
refused  to.be  further  boimd  by  the  provisions  of  said  contract 
and  refused  to  go  on  with  the  work  covered  thereby  imless 
and  until  the  city  should  enter  into  a  binding  agreement 
with  the  said  contractor  to  pay  it  its  claim  then  and  theretofore 
asserted  for  extra  expenses  incidental  to  the  carrying  out  of 
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the  said  contract  in  the  previous  prosecution  of  the  work 
thereunder  and  in  completion  of  the  further  work  covered 
thereby.  At  this  time  the  relator  had  completed  about  two- 
thirds  of  the  contract  and  performed  work  of  the  value  of 
$50,823,  which  svmi  had  been  paid  to  it.  On  July  3,  1918,  a 
letter  was  written  by  the  vice-president  of  the  board  of  educa- 
tion to  relator's  attorney  relative  to  the  adjustment  of 
relator's  contract,  in  which  he^declined  to  recommend  a  form 
of  supplementary -agreement  submitted  by  the  attorney,  for 
the  reason  that  "  the  Board  of  Education  is  so  placed  that 
any  agreed  state  of  facts  translated  into  terms  of  money 
might  vitiate  or  impair  the  Board's  future  action  in  connection 
with  the  recovery  of  its  losses  from  the  sureties  of  defaulting 
construction  contractors.  However,  I  may  say  that  no  matter 
how  tenacious  the  Board  of  Education  may  be  in  the  full 
protection  of  its  rights,  no  disposition  exists  on  our  part  to 
treat  the  situation  other  than  with  a  spirit  of  fairness  towards 
your  clients.  There  appears  to  be  no  question  raised  as  to 
the  solvency  of  your  clients  or  of  the  Board  of  Education, 
therefore  we  may  consider  that  both  parties  are  responsible  for 
their  acts  and  futiu^e  agreements."  He  thereupon  proceeded 
to  give  the  outlines  of  the  resolution  thereinafter  set  forth, 
and  this  proposal  was  accepted  by  the  relator  which  wrote 
that  it  "  will  resume  the  work  to  be  completed  under  the 
contract,  leaving  the  settlement  of  its  claims  for  breach  of 
contract  or  other  claims  to  be  settled  inthe  manner  or  methods 
set  forth  above."  Thereupon  the  board  of  education  at  its 
meeting  on  July  3,  1918,  adopted  the  following  resolution : 

"  Whereas,  on  October  25,  1915,  the  Board  of  Education 
entered  into  a  contract  with  Wells  &  Newton  Co.  for  the 
installation  of  heating  and  ventilating  apparatus  at  the  Evander 
Childs  High  School,  the  amount  of  said  contract  was  S74,770, 
upon  which  there  has  been  earned  and  paid  the  smn  of  $50,823, 
leaving  a  balance  of  work  in  a  state  of  performance  or  being 
performed,  amounting  to  $23,947,  and 

"  Whereas,  the  completion  of  the  work  required  imder 
the  aforesaid  contract  has  been  delayed  by  reason  of  the 
failure  of  the  original  construction  contractor  to  perform  the 
work  required  under  his  contract,  the  original  construction 
contractor  has  been  declared  in  default  and  his  contract  void 
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in  the  interests  of  the  Board.  The  completion  of  the  con- 
struction work  has  been  relet  on  three  occasions  owing  to 
default  in  the  case  of  two,  and 

"  Whereas,  the  interests  of  the  Board  of  Education  demand 
that  the  work  of  construction  and  completion  of  the  Evander 
Childs  High  School  be  carried  forward  without  further  delay^ 
therefore  be  it 

"  Resolvedy  that  the  work  called  for  in  the  above  mentioned 
contraction  with  the  Wells  &  Newton  Co.  of  New  York  be 
continued  under  the  terms  of*  the  present  contract  until 
completion,  and 

''  Resolved,  that  the  Board  of  Education  acknowledges  that 
by  reason  of  such  continuation  of  the  performance  of  the 
contract,  the  contractors  will  have  a  claim  for  extra  expense, 
the  amount  of  which  is  not  definable  at  this  time,  the  said 
extra  expense  arising  out  of  delays  on  the  part  of  other  con- 
tractors and  the  enhanced  prices  of  labor  and  materials  due 
to  present  day  extraordinary  conditions;  and 

"  Resolved,  that  the  Board  of  Education,  upon  the  com- 
pletion of  the  work  required  to  be  performed  imder  the 
existing  contract,  will  entertain  a  claim  in  detail  and  settle 
the  same  by  either  one  of  the  following  methods: 

"  1.  By  agreement, 

2.  By  arbitration,  or 

3.  By  judicial  decision  on  an  agreed  state  of  facts,  and 

"  Resolved,  that  the  work  called  for  imder  the  contract  be 
proceeded  with  without  delay  under  the  direction  of  the 
Superintendent  of  School  Buildings." 

Therefupon  the  relator  resumed  work,  and  diligently  prose- 
cuted the  same  to  completion  and  the  same  was  fully  completed 
in  or  about  the  month  of  May,  1920.  Because  of  said  faults 
and  defaults  of  the  said  city  and  board  it  was  impossible 
to  sooner  complete  the  same.  It  was  in  reliance  on  said 
resolution  and  because  thereof,  and  solely  because  thereof, 
that  the  relator  resimied  and  completed  said  work. 

Upon  completion  of  the  work  the  contractor  submitted  a 
claim  showing  the  reasonable  value  of  the  work  as  done  as 
$136,913.93,  being  the  actual  cost  plus  ten  per  cent  profit. 
Supporting  affidavits  and  schedules  were  filed  with  the  board 
of   education,    which   requested    from   relator   and   received 
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directly    from    trade   and    contractors'    associations    further 
affidavits  and  statements  in  support  of  the  claim. 

On  July  12,  1920,  the  board  of  education  issued  its  certificate 
as  follows: 

'*  On  behalf  of  the  Board  of  Education,  School  District 
of  the  City  of  New  York,  it  is  hereby  certified  that  the  contract 
of  Wells  &  Newton  Co.  of  N.  Y.  For  Item  1,  Installing 
Heating  and  Ventilating  Apparatus  Work  on  Pubhc  School 
Evander  Childs  H.  S.  situated  at  East  184  Street  and 
Creston  Avenue  Borough  of  The  Bronx  dated  the  25  day  of 
October  1915  has  been  fully  performed  and  the  work  finished, 
complete  and  perfect  in  every  respect  and  to  the  satisfaction 
of  said  Board,  and  accepted  July  12,  1920. 

"  It  is  further  certified  that  having  given  due  consideration 
to  the  time  limit  of  the  contract  an  allowance  of  1128  days 
is  made  for  delays  beyond  the  control  of  the  contractor)  as 
provided  in  clause  J  of  the  contract;  also  that  the  last  payment 
under  said  contract  is  now  due,  and  that  all  damages  and 
allowances  which  should  be  paid  or  made  by  the  contractor 
have  been  deducted  from  the  said  payment,  leaving  the  sum 

of  Nine  thousand  and  ninety  seven  $ Dollars  due  thereon. 

"  Dated,  New  York,  Jvly  12,  1920. 

"BOARD  OF  EDUCATION 
"  School  District  of  City  of  New  York 
By  John  A.  Ferguson,  Chm. 
"  Acting  Chairman,  Conmiittee  on 
"  Buildmgs  &  Sites." 

Subjoined  to  this  certificate  and  a  part  thereof  is  a  certificate 
by  the  relator  as  follows: 

"  Certificate  of  Relator  that  there  is  no  claim  or  demand  for 
extra  work  or  otherwise  made  with  Board  of  Education. 
"  We  do  hereby  certify  that  there  is  no  claim  or  demand 
for  extra  work  or  otherwise,  xmder  or  in  connection  with  the 
contract  of  Wells  &  Newton  Co.,  of  N.  Y.,  made  with  the 
Board  of  Education,  School  District  of  the  City  of  New  York, 
for  Item  1,  Installing  Heating  &  Ventilating  Apparatus  on 
Public  School  Evander  Childs  HS  situated  at  East  184  Street 
and  Creston  Avenue  Borough  of  The  Bronx  dated  the  25th 
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day  of  October  1915.  We  do  further  certify  that  the  last 
payment  under  said  contract,  to  wit,  the  sum  of  Nine  thousand 

and  ninety  seven dollars  will  be  in  full  of  every  claim 

or  demand  whatever  in  the  premises,  except  as  per  our  bills 
and  schedules  rendered  for  work  done  and  materials  furnished 
in  conformity  with  Resolution  of  the  Board  of  Education, 
dated  July  3,  1918. 

"WELLS  &  NEWTON  CO,  OF  N.  Y., 

"  Contractor. 
"  By  F.  J.  Fee,  iVes." 

To  this  in  turn  was  subjoined  the  Certificate  of  the  auditor 
of  the  board  of  education  that  "  the  above  certificate  is  in 
conformity  with  the  by-laws,  rules  and  regulations  of  the 
Board  of  Education,  School  District  of  The  City  of  New  York." 

These  certificates  were  duly  filed  in  the  office  of  the  comp- 
troller of  the  city  of  New  York  on  or  about  July  13,  1920,  and 
thereafter  the  comptroller  delivered  to  the  relator  a  warrant 
for  the  sum  of  $9,097  as  a  further  payment  in  addition 
to  payments  theretofore  made  on  accoimt  of  the  work  of 
said  relator  covered  by  said  contract  for  the  installation  of 
the  heating  and  ventilating  apparatus  in  said  high  school, 
the  aggregate  payments  made  on  said  account,  including  said 
last  payment,  being  $74,770. 

On  July  22,  1920,  the  auditor  of  the  board  of  education, 
after  having  received  this  claim  and-  the  schedules  of  cost, 
supported  by  affidavits  of  expert  accoimtants,  transmitted 
the  entire  facts,  figures  and  claim  in  a  report  to  the  president 
of  the  board  of  education  and  chairman  of  the  committee  on 
salaries,  finance  and  supplies. 

The  auditor's  report,  among  other  things,  contains  the 
following: 

"  This  Bureau  is  without  any  evidence  which  we  can  use 
to  offset  or  deny  the  claim,  nor  does  it  appear  that  it  was 
the  original  intention  of  the  Board  of  Education  to  do  other 
than  meet  the  situation  in  a  fair  and  reasonable  way. 

"  I  would  suggest  that  the  settlement  of  this  claim  is  a 
matter  for  your  determination,  either  by  an  allowance  in  full 
or  by  some  method  of  compromise,  which  might  be  agreed 
upon  and  acceptable  to  all  parties  concerned. 
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"  Whatever  may  be  the  smn  of  settlement  or  allowance  or 
agreement  your  Committee  sees  fit  to  make,  I  think  it  will 
be  necessary  to  submit  to  the  Board  of  Estimate  and  Appor- . 
tionment  a  special  estunate  imder  the  provisions  of  Subdivision 
8  of  Section  877  of  the  Education  Law." 

In  conformity  with  the  suggestion  contained  in  this  report 
of  its  auditor,  the  bbard  of  education  on  July  30,  1920,  passed 
the  following  resolution : 

"  Resolvedy  that,  in  pursuance  of  the  provisions  of  Section 
877,  subdivision  8,  of  the  State  Education  Law,  the  Board  of 
Estimate  and  Apportionment  be,  and  it  is  hereby,  requested 
to  appropriate  the  sum  of  $62,143.93,  such  appropriation  or 
so  much  thereof  as  may  be  required  to  be  used  for  the  purpose 
of  making  payment  to  the  Wells  &  Newton  Company  of 
New  York  of  the  amoimt  foimd  to  be  due  and  resulting  from 
work  performed  at  the  Evander  Childs  High  School,  Borough 
of  the  Bronx,  in  accordance  with  the  terms  and  stipulations 
contained  in  preambles  and  resolutions  adopted  by  the  Board 
of  Education  on  July  3, 1918,  the  said  preambles  and  resolutions 
continuing  in  performance  a  contract  for  the  work  of  installing 
heating  and  ventilating  apparatus  at  the  above  named  school 
building,  entered  into  between  the  Wells  and  Newton  Company 
of  New  York,  and  the  Board  of  Education  on  October  25, 1915." 

The  secretary  of  the  board  of  education  transmitted  a 
copy  of  this  resolution  to  the  board  of  estimate  and  apportion- 
ment on  July  31,  1920,  together  with  a  copy  of  the  report  of 
its  auditor  before  referred  to,  and  the  board  of  estimate  and 
apportionment  on  August  6,  1920,  passed  the  following 
resolution: 

"Whereas,  the  Board  of  Education  in  a  communication 
dated  July  31,  1920,  made  requisition  upon  the  Board  of 
Estimate  and  Apportionment  for  an  appropriation,  under 
the  provisions  of  section  877,  subdivision  8,  of  the  State 
Education  Law,  of  sixty-two  thousand  one  hundred  and 
forty-three  dollars  and  ninety-three  cents  ($62,143.93),  such 
appropriation,  or  so  much  thereof  as  may  be  required,  to  be 
used  for  the  purpose  of  making  payment  to  the  Wells  & 
Newton  Company  of  New  York  of  the  amount  found  to  be 
due  and  resulting  from  work  at  the  Evander  Childs  High 
School,  Borough  of  the  Bronx,  in  performance  of  a  contract 
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for  the  work  of  installing  heating  and  ventilating  apparatus 
at  said  named  school  building;  therefore,  be  it 

"  Resiolvedj  that  the  Board  of  Estimate  and  Apportionment, 
pursuant  to  the  provisions  of  subdivision  8  of  section  877  of 
the  State  Education  Law,  as  amended  by  chapter  786,  Laws 
of  1917,  and  predicated  upon  the  requisition  of  the  Board  of 
Education  dated  July  31,  1920,  hereinabove  referred  to,  does 
hereby  appropriate,  subject  to  the  approval  of  the  Board 
of  Aldermen,  the  sirni  of  sixty-two  thousand  one  hundred  and 
forty-three  dollars  and  ninety-three  cents  ($62,143.93),  and 
when  the  approval  of  the  Board  of  Aldermen  shall  have  been 
obtained  therefor  the  Comptroller  be  and  he  hereby  is 
authorized  to  issue  special  revenue  bonds  in  an  amount  not 
exceediug  sixty-two  thousand  one  hundred  and  forty-three 
dollars  and  ninety-three  cents  ($62,143.93);  said  special 
revenue  bonds  to  be  issued  in  accordance  with  the  provisions 
of  section  187  of  the  Greater  New  York  Charter*  and  the 
proceeds  to  the  amoxmt  of  the  par  value  or  as  much  thereof 
as  shall  be  required,  to  be  used  to  pay  whatever  claim  may 
be  found  in  favor  of  the  Wells  &  Newton  Company  under  the 
provisions  of  law  relating  to  the  audit  and  payment  of  salaries 
and  other  claims  by  the  Department  of  Finance;  and  such 
amount  as  may  thus  be  paid,  not  exceeding  the  amount  herein 
authorized,  shall  be  included  as  a  separate  item  in  the  annual 
estimate  of  the  Board  of  Education  for  the  year  1921  in  accord- 
ance with  the  requirements  of  section  877,  subsection  B,  of 
the  State  Education  Law  as  amended,  f  " 

All  the  votes  at  the  meeting  (16)  were  cast  in  favor  of  this 
resolution,  including  the  mayor  and  comptroller.  A  certified 
copy  of  the  resolution  was  sent  to  the  board  of  aldermen  on 
August  12, 1920,  and  the  board  of  aldermen  on  August  17, 1920, 
adopted  a  resolution  as  follows:  "  Resolved,  that  the  Board  of 
Aldermen  hereby  approves  of  and  concurs  in  the  following 
resolution  adopted  by  the  Board  of  Estimate  and  Apportion- 
ment at  a  stated  meeting  held  August  6,  1920,"  which  resolu- 
tion then  incorporated  therein  in  hcec  verba  the  above-quoted 

*  See  Laws  of  1901,  chap.  466,  §  187,  as  amd.  by  Laws  of  1910,  chap. 
683.— [Rep. 

t  See  Education  Law,  §  877,  subd.  1,  If  b,  as  added  by  Laws  of  1917, 
chap.  786.-—  [Rep. 
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resolution  theretoforQ  adopted  by  the  board  of  estimate  and 
apportionment. 

The  resolutions  of  the  board  of  estimate  and  the  board 
of  aldermen  were  duly  approved  by  the  mayor  on  August  19, 
1920.  On  August  24,  1920,  a  payment  voucher  and  final 
certificate  were  filed  in  the  comptroller's  office  which  showed 
the  sum  of  $62,143.93  due  the  relator,  referred  to  the  above- 
mentioned  resolutions  of  the  board  of  education  and  of  the 
board  of  estimate  and  apportionment  and  of  the  board  of 
aldermen  and  the  approval  of  the  mayor,  and  had  attached 
thereto  the  relator's  statement  of  cost  and  various  supporting 
affidavits,  schedules  and  letters.  It  also  contained  a  certificate 
of  the  examiner  of  the  board  of  education  to  the  effect  that  the 
prices  were  reasonable  and  just  and  that  the  calculations  and 
extensions  were  correct,  and  a  certificate  of  the  auditor  of 
the  board  of  education  and  its  chief  clerk,  certifying  to  the 
examination  and  audit  of  the  bill  of  the  relator  in  the  amoimt 
of  $62,143.93  and  that  the  bill  "  is  chargeable  to  the  fimds 
of  the  Board  of  Education  *  ♦  ♦  and  it  is  further  certified 
that  the  annexed  bill  is  in  conformity  with  the  State  Education 
Law  and  the  by-laws  and  regulations  of  the  Board  of 
Education," 

This  proof  of  full  performance,  completion  and  acceptance, 
and  the  final  certificate  and  payment  voucher,  showing  the 
same,  were  duly  filed  in  the  office  of  the  comptroller  on  or 
prior  to  August  24,  1920, 

The  comptroller  and  the  mayor  refused  thereafter,  although 
frequent  demand  was  made  upon  them,  to  deliver  a  duly 
executed  warrant  to  the  relator  for  the  said  $62,143.93  or 
any  part  thereof,  but  refused  to  assign  any  grounds  or  reason 
for  withholding  said  payment  and  the  relator  has  never  been 
paid  any  portion  thereof,  although  the  heating  and  ventilating 
apparatus  installed  by  it  are  and  for  many  months  last  past 
have  been  in  use  by  the  city  of  New  York  and  the  board  of 
education  for  school  purposes,  such  use  having  begun  prior 
to  August  24,  1920. 

The  answering  affidavit  of  the  comptroller  of  the  city  of 
New  York  does  not  dispute  any  of  the  facts  set  forth  in  the 
moving  affidavit.  It  sets  forth  in  full  the  provisions  of  section 
J  of  the  original  contract  between  the  relator  and  the  board 
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of  education,  also  that  no  claim  had  been  presented  to  the 
comptroller  by  the  relator  as  required  by  section  261  of  the 
Greater  New  York  charter;  that  no  new  contract  had  been 
made  between  the  parties  which  .complied  with  the  provisions 
of  section  419  of  the  charter;  that  if  this  was  not  a  new  contract, 
then  it  was  an  attempt  to  pay  the  relator  a  sum  in  excess  of 
the  contract  price  for  its  work  and  was  violative  of  article  3, 
section  28,  of  the  Constitution  of  the  State  of  New  York; 
and  finally  that  if  relator  has  a  valid  claim,  enforcible  despite 
the  provisions  of  section  J  of  the  contract,  such  claim  cannot 
be  adjusted  by  the  board  of  education,  but  must  be  presented 
for  allowance  and  audit  to  the  comptroller,  in  accordance 
with  the  provisions  of  section  149  of  the  Greater  New  York 
charter,  and  if  such  claim  be  not  allowed,  the  relator  must 
then,  if  it  desires  to  press  the  claim,  proceed  against  the  city 
in  an  action  at  law.  The  comptroller's  affidavit  concludes  by 
saying:  "  By  reason  of  the  matters  heretofore  set  forth  in  its 
affidavit,  your  deponent,  as  the  Comptroller  of  The  City  of 
New  York,  has  refused  to  pay  the  vouchers  transmitted  to 
him,  as  such  Comptroller,  by  the  Board  of  Education,  because 
said  vouchers  cannot  be  legally  allowed  and  paid  by  your 
deponent  imless  and  xmtil  a  claim  be  presented  and  examined 
into  and  allowed  by  your  deponent  in  the  manner  set  forth 
and  provided  imder  sections  149  and  261  of  the  Greater  New 
York  Charter.'' 

The  order  appealed  from  directed  the  issuance  of  a  peremp- 
tory writ  of  mandamus  requiring  the  comptroller  of  the  city 
of  New  York  to  execute  a  warrant  of  the  city  of  New  York 
for  the  sum  of  $62,143.93,  with  interest  thereon  at  six  per  cent 
from  September  23,  1920,  to  date  of  delivery  of  said  warrant, 
and  upon  countersignature  of  said  warrant  by  the  mayor 
of  the  city  of  New  York,  to  deliver  the  same  to  the  relator, 
and  also  requiring  the  mayor  of  the  city  of  New  York  to 
countersign  said  warrant  before  delivery  thereof  by  the  said 
comptroller  to  the  relator,  in  payment  of  the  balance  of 
relator's  claim  against  the  city  of  New  York  for  the  installation 
by  it  of  the  heating  and  ventilating  apparatus  in  Evander 
Childs  High  School  in  the  borough  of  The  Bronx. 

The  general  rule  is  well  settled  that  the  writ  of  mandamus 
issues  only  in  that  class  of  cases  where  a  clear  legal  right  is 
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made  to  appear  and  there  is  no  other  adequate  and  legal 
means  of  obtaining  it.  {People  ex  rel.  McMackin  v.  Board 
of  Police,  107  N.  Y.  235;  People  ex  rel.  McCabe  v.  MaMhies, 
179  id.  242.)  The  relator  contends  that  it  has  brought  itself 
within  this  rule  and  that  its  right  to  payment  by  the  city 
of  the  amoimt  for  which  the  warrant  was  directed  to  be 
executed,  namely,  $62,143.93,  with  interest,  is  clear.  It  con- 
tends that,  the  amount  in  question  having  already  been  foiuid 
due  as  the  result  of  an  audit  by  the  board  of  education,  which 
fixed  the  amoimt  of  the  claim,  and  such  fixation  having  been 
ratified  by  the  action  of  the  board  of  estimate  and  apportion- 
ment and  the  board  of  aldermen,  no  further  audit  is  required, 
nor  has  the  comptroller  any  power  to  settle  and  adjust  the 
claim  of  the  relator. 

At  the  outset  the  objection  is  raised  that  this  proceeding 
cannot  be  maintained  because  the  provisions  of  section  261 
of  the  Greater  New  York  charter  (Laws  of  1901,  chap.  466,  as 
amd.  by  Laws  of  1912,  chap.  452)  have  not  been  compUed 
with.    That  section  reads  as  follows: 

"  §  261.  No  action  or  special  proceeding,  for  any  cause 
whatever,  shall  be  prosecuted  or  maintained  against  the 
dty  of  New  York,  unless  it  shall  appear  by  and  as  an 
allegation  in  the  complaint  or  necessary  moving  papers  that 
at  least  thirty  days  have  elapsed  since  the  demand,  claim 
or  claims  upon  which  such  action  or  special  proceeding  is 
founded  were  presented  to  the  comptroller  of  said  city  for 
adjustment,  and  that  he  has  neglected  or  refused  to  make 
an  adjustment  or  payment  thereof  for  thirty  days  after  such 
presentment;    *    *    *." 

Concededly,  no  such  claim  ever  has  been  presented  by 
the  relator  in  compliance  with  this  section.  The  relator 
contends  that  this  does  not  apply  to  a  mandamus  proceeding 
against  officials  of  the  city  but  only  in  an  action  or  special 
proceeding  against  the  city  itself,  and  that  as  no  rehef  against 
the  city  is  prayed  for  and  none  is  granted  under  the  order 
from  which  the  present  appeal  is  taken,  that  section  is 
inapplicable.  Further,  that  the  very  purpose  of  resorting  to 
mandamus  was  to  avoid  the  delay  of  filing  the  claim  and 
waiting  for  action  thereon  by  the  comptroller.  But  that, 
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in  my  opinion,  does  not  naeet  the  objection.  The  city  of 
New  York  is  a  party  defendant  in  this  proceeding  and  the 
effect  of  the  writ  of  mandamus  issued  herein  against  its  mayor 
and  comptroller  is  to  require  the  payment  by  the  city  of  the 
amoimt  claimed.  It  is  the  city  which  is  the  real  party  in 
interest  herein  and  the  acts  of  its  officials  required  to  be  done 
directly  affect  it.  It  is  an  unexpended  balance  of  the  proceeds 
of  revenue  bonds  authorized  to  be  issued,  which  balance  is 
still  in  the  city  treasury,  which  is  sought  to  be  applied  to  the 
payment  of  the  relator's  claim  and  the  allegation  in  the 
moving  affidavit  is  that  unless  such  balance  is  applied  to 
the  payment  of  the  relator's  claim  it  may  be  applied  by  the 
city  to  the  payment  of  other  obligations  owing  by  it. 

The  purpose  of  this  section  of  the  charter  was  a  most 
salutary  one,  providing  the  city's  chief  financial  officer  with 
an  opportunity  of  investigating  all  claims  sought  to  be  enforced 
against  the  city,  giving  him  a  reasonable  time  for  his  investi- 
gation and  thus  preventing  imposition  and  fraud. 

Nor  do  I  beUeve  that  the  votes  cast  by  the  mayor  and 
comptroller  at  the  meeting  of  the  board  of  estimate  and 
apportionment  at  which  action  was  taken  upon  the  requisition 
of  the  board  of  edijcation  in  any  way  estop  them  or  the  city 
from  urging  this  section  of  the  charter  for  the  reason,  as 
will  be  shown  later  in  this  opinion,  that  the  amount  of  relator's 
claim  was  not  definitely  fixed  by  any  action  then  or  theretofore 
taken. 

My  conclusion,  therefore,  is  that  section  261  of  the  charter 
is  a  bar  to  the  present  application. 

But  there  is  a  further  objection  to  the  granting  of  the  writ 
herein  which  goes  to  the  very  substance  of  the  controversy 
between  the  parties.  The  city  contends  that  the  agreement 
between  relator  and  the  board  of  education  relied  upon  by 
the  former  may  be  claimed  to  constitute  either  a  new  contract 
between  the  parties  for  the  completion  of  the  work  which 
the  relator  had  agreed  to  perform  but  had  abandoned,  in 
which  event  such  contract  was  illegal  and  void,  firsly  because 
there  was  no  good  or  valuable  consideration  therefor;  second^ 
because  it  was  not  made  in  accordance  with  the  provisions  of 
section  419  of  the  Greater  New  York  charter  (as  amd.  by  Laws 
of  1910,  chap.  554) ;  third,  because  it  was  not  made  in  accord- 
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ance  with  the  provisions  of  subdivision  8  of  section  875  of  the 
Education  Law,  as  added  by  chapter  786  of  the  Laws  of  1917. 
If,  on  the  other  hand,  it  is  not  a  new  contract  but  is  a  modifi- 
cation of  the  original  contract  between  the  parties,  then,  it  is 
claimed  by  the  city,  that  this  constitutes  an  attanpt  to  pay  the 
contractor  a  simi  in  excess  of  the  contract  price  as  additional 
compensation  for  the  work  which  it  had  agreed  to  perform 
and,  therefore,  is  violative  of  article  3,  section  28,  of  the  Con- 
stitution of  the  State  of  New  York.  As  I  view  the  argument 
made  by  the  learned  co\msel  for  the  relator,  however,  this 
new  agreement  is  regarded  by  them  as  a  modification  solely 
of  the  original  contract  and  not  as  a  new  and  independent 
contract  between  the  parties. 

The  fundamental  objection  to  the  relator's  right  to  the 
writ  of  mandamus  is  the  fact  that  it  has  failed  to  establish 
a  clear  legal  right  to  the  writ  demanded  and  this  for  the 
reason  that  the  amount  of  the  claim  asserted  by  it  has  never 
been  fixed,  determined  and  audited  by  any  competent  pubUc 
authority.  This  appears  from  the  following  facts:  First f 
The  auditor  of  the  board  of  education  in  his  report  to  the 
board,  which  was  the  basis  for  its  action,  did  not  approve 
the  fixation  of  the  amount  of  the  claim  at  $136,913.93,  but 
said: 

"  This  Board  is  without  any  evidence  which  we  can  use 
to  pfifset  or  deny  the  claim,  nor  does  it  appear  that  it  was 
the  original  intention  of  the  Board  of  Education  to  do  other 
than  meet  the  situation  in  a  fair  and  reasonable  way. 

"  I  would  suggest  that  the  settlement  of  this  claim  is  a 
matter  for  your  determination,  either  by  an  allowance  in 
full  or  by  some  method  of  compromise,  which  might  be  agreed 
upon  and  acceptable  to  all  parties  concerned." 

"  Whatever  may  be  the  sum  of  settlement  or  allowance 
or  agreement  your  Committee  sees  fit  to  make,  I  think  it 
will  be  necessary  to  submit  to  the  Board  of  Estimate  and 
Apportionment  a  special  estimate  under  the  provisions  of 
Subdivision  8  of  Section  877  of  the  Education  Law." 

It  will  be  seen  that  this  report  of  the  auditor  did  not  approve 
nor  recommend  its  payment  in  full. 

SecoTid.  The  board  of  education,  upon  receipt  of  this  report, 
passed  the  resolution  requesting  the  board  of  estimate  and 
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apportionment  to  appropriate  the  sum  of  $62,143.93,  "  such 
appropriation  or  so  much  thereof  as  may  he  required  to  be  used 
for  the  purpose  of  making  payment  to  the  Wells  &  Newton 
Company  of  New  York  o/  the,  amxmnt  found  to  be  due  and 
resulting  from  work  performed  at  the  Evander  Childs  High 
School,  Borough  of  the  Bronx,  in  accordance  with  the  terms 
and  stipulations  contained  in  preambles  and  resolutions 
adopted  by  the  Board  of  Education  on  July  3,  1918,  the  said 
preambles  and  resolutions  continuing  in  performance  a  con- 
tract for  the  work  of  installing  heating  and  ventilating 
apparatus  at  the  above  named  school  building,  entered  into 
between  the  Wells  and  Newton  Company  of  New  York  and 
the  Board  of  Education  on  October  25,  1915/' 

It  will  be  seen  that  this  resolution  of  the  board  of  education 
so  far  from  fixing  the  amount  due  to  the  relator  expressly 
left  open  the  question  of  how  much  was  actually  due,  and 
while  it  requests  the  appropriation  of  a  fixed  sum  it  did  not 
request  that  all  of  it  be  paid  to  the  relator,  but  on  the  contrary 
provided  that  so  much  thereof  as  might  be  required  be  used 
for  the  purpose  of  making  payment  of  the  amount  found  to 
be  due.  This  action  of  the  board  of  education,  therefore, 
far  from  being  an  audit  of  the  relator's  claim  still  left  the 
question  of  the  actual  amount  due  open  for  futiu^  fixation 
in  the  manner  provided  by  law. 

Third.  The  board  of  estimate  and  apportionment,  when 
it  favorably  acted  upon  the  request  of  the  board  of  education 
for  the  issuance  of  special  revenue  bonds  in  the  amount  of 
$62,143.93,  provided  "  said  special  revenue  bonds  to  be  issued 
in  accordance  with  the  provisions  of  section  187  of  the  Greater 
New  York  Charter  and  the  proceeds  to  the  amount  of  the 
par  value  or  as  much  thereof  as  shall  be  required,  to  be  used 
to  pay  whatever  claim  may  be  fownd  in  favor  of  the  Wells  & 
Newton  Company  under  the  provisions  of  law  relating  to  the 
audit  and  payment  of  salaries  and  other  claims  by  the  Depart- 
ment of  Finance;  and  sMch  amount  as  may  thus  be  paid,  not 
exceeding  the  amount  herein  authorized,  shall  be  included 
as  a  separate  item  in  the  annual  estimate  of  the  Board  of 
Education  for  the  year  1921  in  accordance  with  the  require- 
ments of  section  877,  subsection  B,  of  the  State  Education 
Law  as  amended." 
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Thus  the  board  of  estimate  and  apportionment,  far  from 
fixing  the  amomit  due  to  relator  under  its  contract,  expressly 
left  open  the  question  of  the  amount  to  be  paid  and  provided 
specifically  that  whatever  was  found  due  should  first  be. 
determined  under  the  provisions  of  law  relating  to  the  audit 
and  payment  of  salaries  and  other  claims  by  the  department 
of  finance. 

Fourth.  When  the  board  of  aldermen  approved  and  con- 
curred in  the  resolution  of  the  board  of  estimate  and  appor- 
tionment, it  did  so  in  the  exact  language  of  the  resolution 
©f  the  latter  board  and  thus  again  left  open  the  question  of 
the  amoimt  due  to  the  relator  to  be  determined  and  fixed  by 
the  proper  public  oflBcials, 

It  thus  appears  that  the  relator's  claim  has  never,  in  fact, 
been  audited,  fixed  and  determined  at  any  amount  by  any 
public  official  or  board.  The  amount  to  which  it  is  entitled, 
if  any,  still  remains  to  be  determined  by  the  proper  auditing 
officer  who,  under  the  facts  hereinbefore  set  forth,  it  seems 
to  me  is  clearly  the  comptroller  of  the  city  of  New  York  under 
the  provisions  of  section  149  of  the  Greater  New  York  charter 
(as  amd.  by  Laws  of  1917,  chap.  401). 

The  learned  coimsel  for  the  relator  contends  that  in  the 
present  matter  the  comptroller  is  but  a  ministerial  officer 
charged  with  the  duty  of  drawing  a  warrant  against  the  siun 
appropriated  for  the  specific  purpose  of  making  payment  to 
the  relator  of  the  amount  found  to  be  due;  but  there  never 
yet  has  been  any  amount  found  to  be  due  to  relator  and, 
therefore,  this  contention  is  without  force. 

Nor  does  the  fact  that  the  comptroller  voted  in  the  aflfirma- 
tive  on  the  resolution  of  the  board  of  estimate  and  apportion- 
ment hereinbefore  quoted  estop  him  in  any  way  from  asserting 
his  right  to  audit  the  relator's  claim  herein  for  the  reason 
that  the  resolution  for  which  he  voted  did  not  fix  the  amount 
of  the  relator's  claim  nor  audit  the  same,  but  on  the  contrary 
left  the  audit  thereof  to  the  ordinary  legal  procedure  which 
would  have  involved  the  reference  of  the  claim  in  due  course 
to  him  for  audit.  This  action  would  have  given  him  the 
right  to  examine  the  claim  and  obtain  such  information  in 
addition  to  that  taidered  by  the  relator  as  would  have  enabled 
him  to  determine  whether  or  not  the  claim  was  a  proper  one 
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and  to  exercise  his  power  of  audit  accordingly.  The  relator 
has  never  complied  with  any  of  the  requirements  of  law  to 
compel  or  warrant  the  audit  of  its  claim  by  the  comptroller. 
It  follows,  therefore,  that  the  relator  having  failed  to  estab- 
lish a  clear  legal  right  to  the  payment  in  question  is  not 
entitled  to  a  writ  of  mandamus  and  that  the  order  appealed 
from  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  for  a  mandamus  denied,  with  fifty 
dollars  costs. 

Clarke,  P.  J.,  Smith,  Page  and  Greenbaum,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  fifty  dollars  costs. 


The  New  York  Trust  Company,  Plaintiff,  v.  Portland 
Railway  Company  and  Portland  Railway,  Light  and 
Power  Company,  Defendants. 

First  Department,  July  1,  1921. 

Mortgages  —  sinking  fund  provision  of  railroad  mortgage  or  deed 
of  trust  construed  — ''  after  "  defined  —  "  bonds  outstanding  *' 
defined  —  practical  construction  of  agreement  by  parties  recog- 
nized by  court. 

The  sinkmg  fund  provigion  in  a  railroad  mortgage  or  deed  of  trust  executed 
by  the  defendant  to  the  plaintiff  as  trustee,  after  providing  for  the  payment 
of  specified  amounts  annually  based  upon  the  issue  of  a  certain  amount 
of  first  and  refunding  bonds,  provided  as  follows:  "  On  the  first  day  of 
November  in  any  year  if  a  greater  amount  of  the  first  and  refunding 
bonds  than  five  million  nine  hundred  and  eighty-two  thousand  dollars 
face  value  issued  hereunder  shall  be  outstanding  the  annual  sinking  fund 
payments  due  from  November  1st,  1907,  to  November  1st,  1909,  inclusive, 
shall  be  increased  by  a  sum  equal  to  five-twelfths  of  one  per  cent,  of  the 
amount  of  hands  outstanding  [italics  by  court]  in  excess  of  S5,9S2,000 
and  the  annual  sinking  fund  payments  due  from  November  1st,  1910, 
to  November  1st,  1919,  inclusive,  shall  be  increased  by  a  sum  equal  to 
two-thirds  of  one  per  cent,  of  such  excess  and  the  annual  sinking  fund 
pa3anents  due  after  November  Istj  1920  [italics  by  court],  shall  be  increased 
by  a  sum  equal  to  one  per  cent,  of  such  excess." 

Held,  that  the  word  *'  after "  was  intended  to  mean  ''  on  and  after " 
November  1,  1920,  and  that  the  defendant  was  obligated  tq.  make  a 
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payment  to  the  sinking  fund  on  said  date  calculated  on  the  basis  of  one 
per  cent; 

That  the  words  *'  bonds  outstanding  "  include  those  in  the  sinking  fund, 
and,  therefore,  ail  Sonds  purchased  with  sinking  fund  moneys  forming 
part  of  said  fund  should  be  included  in  calculating  the  amount  to  be  paid 
by  the  defendants  to  the  plaintiff  as  trustee. 

The  practical  construction  by  the  defendants  of  the  sinking  fund  provision 
for  a  period  of  thirteen  years  should  be  considered  by  the  court  in  con- 
struing said  provision. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Sherwood  E.  Hall  of  counsel  [Hombhywery  Miller  &  Garrison, 
attorneys],  for  the  plaintiff. 

Walter  K.  Earle  of  counsel  [Joseph  S.  Clark  with  him  on 
the  brief;  Sherman  &  Sterling^  attorneys],  for  the  defendants. 

Greenbaum,  J.: 

The  controversy  involves  the  construction  of  a  railroad 
mortgage  or  deed  of  trust  executed  by  the  defendant  Portland 
Railway  Company  to  the  plaintiff  as  trustee  and  particularly 
of  that  portion  of  the  instrument  which  deals  with  provisions 
thereof  requiring  stated  sinking  fund  payments  to  be  made 
by  the  mortgagor. 

The  defendant  Portland  Railway  Company,  incorporated 
in  1905  imder  the  laws  of  the  State  of  Oregon,  was  the  owner 
of  a  street  railway  system  in  the  city  of  Portland,  Ore.  On 
April  30,  1908,  it  conveyed  all  of  its  properties  and  franchises 
to  the  defendant  the  Portland  Railway,  Light  and  Power 
Company. 

The  aggregate  amount  of  bonds  authorised  under  the 
mortgage  was  $10,000,000  and  it  was  contemplated  that  the 
initial  issue  should  be  limited  to  $5,982,000. 

After  the  initial  issue  of  upwards  of  $5,000,000  of  bonds, 
there  were  issued  additional  bonds  aggregating  $2,541,000, 
thus  making  a  total  issue  of  the  first  refimding  bonds  prior  to 
November  1,  1920,  in  the  principal  smn  of  $8,523,000,  of  which 
on  November  1,  1920,  $988,000  in  amount  were  in  the  sinking 
fund. 

It    appears    from    the    submission    that    "  shortly    before 


Digitized  by 


Google 


424     New  York  Trust  Co.  v.  Portland  Railway  Co. 

First  Department,  July,  1921.  [Vol.  197 

November  1,  1920,  the  question  arose  between  the  parties 
as  to  the  amount  of  the  payment  into  the  sinking  fund  which 
would  be  due  on  that  date."  The  defendants  claimed  that 
only  $60,000  was  payable  on  that  day  and  that  no  additional 
payment  would  then  be  due,  and  further  that  the  bonds  held 
in  the  sinking  fund  should  not  be  included  in  calculating  the 
amoimts  due  upon  the  specified  percentages.  On  October  28, 
1920,  the  defendant  Portland  Railway  Company  paid  to  the 
plaintiff  as  said  trustee  the  smn  of  $60,000  on  account  of  the 
sinking  fund  in  accordance  with  the  provisions  of  section  1 
of  article  4  of  the  said  mortgage.  This  payment  was  made 
and  received  without  prejudice  either  to  the  rights  of  the 
plaintiff  to  claim  and  demand  additional  payment  or  to  the 
rights  of  the  defendants  to  a  restatement  of  the  account  and 
a  claim  to  a  refund  because  of  previous  overpayments  through 
not  deducting  sinking  fund  bonds  in  calculating  the  percentage. 

It  also  appears  from  the  submission  that  on  November  19, 
1920,  plaintiff  demanded  of  the  defendants  "  the  further  sum 
of  $25,410  as  an  additional  payment  to  the  sinking  fund  due 
to  it  as  of  November  1,  1920,  together  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  over  and  above  the 
pajmaent  of  $60,000  which  had  been  previously  paid.  The 
pajmaent  of  the  $25,410  was  demanded  as  being  one  per  cent.- 
of  the  total  bonds  issued  on  November  1,  1920,  in  excess  of 
$5,982,000  including  the  sinking  fund  bonds  previously 
purchased; "  that  the  defendants  declined  to  pay  the  sum 
of  $25,410  so  demanded,  "  upon  the  grounds  as  set  forth  in 
said  refusal  that,  (1)  the  only  payment  required  by  said 
sinking  fund  on  November  1, 1920,  was  the  said  sum  of  $60,000, 
which  they  had  previously  paid,  and  (2)  if  any  excess  payment 
would  be  due  under  the  mortgage  it  would  not  be  the  sum  of 
$25,410,  but  would  be  1%  upon  the  total  amount  of  bonds 
issued  and  still  outstanding  in  excess  of  $5,982,000,  not 
mcluding  the  bonds  purchased  and  paid  for  with  sinking 
fund  moneys." 

It  also  appears  that  cash  payments  have  been  made  up  to 
November  1, 1920,  to  the  plaintiff  as  trustee  in  annual  amoimts, 
which  in  each  instance  equalled  the  fixed  sum  plus  the 
percentage  on  all  bonds  then  issued  in  excess  of  $5,982,000. 
In  other  words,  there  was  no  question  whatever  raised  until 
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November  1,  1920,  that  it  was  the  duty  of  the  defendants  to 
make  these  payments  as  just  stated. 

Two  questions  are  presented:  (1)  Whether  the  sinking  fimd 
payment  due  on  November  1,  1920,  was  limited  by  the  terms 
of  the  mortgage  to  $60,000,  and  (2)  whether  the  annual  pay- 
ments to  the  sinking  fund  based  upon  a  percentage  of  the 
amount  of  outstanding  bonds  in  excess  of  the  initial  issue  of 
bonds  include  bonds  held  in  the  sinking  fund. 

The  controversy  involves  an  interpretation  of  what  is 
known  as  the  "  sinking  fund  provision,"  known  as  article  4, 
section  1,  of  the  trust  mortgage,  which  in  part  reads  as  follows: 

"  Section  1.  The  railway  company  covenants  and  agrees 
to  pay  in  cash  to  the  trustee  for  and  on  accoimt  of  a  sinking 
fund  for  the  retirement  of  the  first  and  refimding  bonds,  on 
or  before  the  first  day  of  November,  1907,  not  less  than 
twenty-five  thousand  dollars  and  thereafter  to  pay  annually 
on  the  first  day  of  November  in  each  year,  until  and  including 
the  first  day  of  November,  1909,  not  less  than  twenty-five 
thousand  dollars  and  to  pay  on  the  first  day  of  November,  1910, 
not  less  than  forty  thousand  dollars  and  thereafter  on  the 
first  day  of  November  in  each  year  until  and  including  the 
year  1919  to  pay  not  less  than  forty  thousand  dollars  and  on 
the  first  day  of  November,  1920,  to  pay  not  less  than  sixty 
thousand  dollars  and  thereafter  on  the  first  day  of  November 
in  each  year  until  the  maturity  or  final  payment  of  all  the  first 
and  refunding  bonds  issued  hereunder  to  pay  not  less  than 
sixty  thousand  dollars. 

"  The  above  specified  amounts  are  based  upon  the  issue 
of  five  million  nine  himdred  and  eighty-two  thousand  dollars 
face  value  of  first  and  refunding  bonds.  On  the  first  day  of 
November  in  any  year  if  a  greater  amount  of  the  first  and 
refunding  bonds  than  five  million  nine  hundred  and  eighty-two 
thousand  dollars  face  value  issued  hereunder  shall  be  out- 
standing the  annual  sinking  fund  payments  due  from  November 
1st,  1907,  to  November  1st,  1909,  inclusive,  shall  be  increased 
by  a  sum  equal  to  five-twelfths  of  one  per  cent,  of  the  amoimt 
of  bonds  outstanding  [italics  oiurs]  in  excess  of  $5,982,000  and 
the  annual  sinking  fund  payments  due  from  November  1st, 
1910,  to  November  1st,  1919,  inclusive,  shall  be  increased  by 
a  sum  equal  to  two-thirds  of  one  per  cent,  of  such  excess  and 


Digitized  by 


Google 


426    New  York  Trust  Co,  v.  Portland  Railway  Co. 


First  Department  July,  1921.  [Vol.  197 

the  annual  sinking  fund  paymaits  due  after  November  Ist, 
19S0  [italics  ours],  shall  be  increased  by  a  sum  equal  to  one 
per  cent,  of  such  excess. 

"  The  trustees  shall  from  time  to  time,  by  private  purchase 
from  brokers,  or  otherwise,  invest  the  moneys  in  the  sinking 
fimd  in  the  purchase  of  first  and  refunding  bonds  at  such 
prices  as  the  railway  company  shall  deem  reasonable,  not 
exceeding  the  face  value  of  said  bonds,  plus  five  per  cent, 
premium  and  accrued  interest.  *  *  *  All  bonds  so  pur- 
chased or  drawn  for  the  sinking  fund  shall  be  retained  without 
cancellation  as  a  part  of  the  sinking  fund  and  the  interest  on 
such  bonds  shall  be  paid  by  the  railway  company  as  it  shall 
become  due,  in  addition  to  the  annual  payments  for  the 
sinking  fund  herein  required;  and  such  interest,  when  and 
as  paid,  shall  be  held  and  invested  in  like  manner  as  the  other 
moneys  in  said  sinking  fund.     *     *     *  " 

The  italicized  words  in  the  foregoing  excerpt  are  responsible 
for  the  controversy  between  the  parties. 

The  first  ground  upon  which  the  defendants  relied  in  refusing 
to  pay  plaintiff's  demand  is  based  upon  the  following  words 
in  the  provision  above  quoted  in  which  the  word  "  after  *' 
has  been  italicized:  ''  And  the  annual  sinking  fund  payments 
due  after  [italics  ours]  November  1st,  1920,  shall  be  increased 
by  a  sum  equal  to  one  per  cent,  of  such  excess."  The  defendants 
argue  that  the  word  "  after,"  before  the  words  *'  November  1st, 
1920,"  indicates  that  no  payment  was  to  be  made  to  the  sinking 
fund  on  that  date. 

Removed  from  its  context,  there  is  plausibility  in  arguing 
that  the  word  "after"  excludes  November  1,  1920.  But 
the  phrase  immediately  preceding  the  one  relied  upon  speaks 
of  "  annual  sinking  fund  payments  "  due  from  November  1, 
1910,  to  November  1,  1919,  inclusive,  shall  be  increased  by 
a  sum  equal  to  two-thirds  of  one  per  cent  of  such  excess  (i.  e., 
the  amount  above  $5,982,000),  thus  indicating  that  after 
November  1,  1919,  a  new  annual  percentage  rate  was  to 
prevail,  to  wit,  one  per  cent.  We  have  thus  an  apparent 
ambiguity  in  the  use  of  the  word  "  after,"  if  the  strict  con- 
struction which  defendant  urges  is  to  be  given  to  it.  Such 
a  definition  of  "  after  "  seems  to  be  an  apparent  contradiction 
to  the  schane  of  annual  payments  outlined  in  the  sinking 
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fund  paragraph.  No  reason  appears  why  a  year's  payment 
should  be  arbitrarily  eliminated  from  a  plan  apparently  provid- 
ing for  an  unbroken  continuity  of  annual  payments. 

The  word  "  after,"  according  to  lexicographers  and  courts, 
has  a  very  elastic  meaning  and  should  be  determined  from  its 
context.  In  CmneUy  v.  O'Brien  (166  N.  Y.  408)  the  court 
in  construing  a  will  said:  "  The  adverbs  of  time,  therefore, 
such  as  wheUj  then,  after^  from  and  after ^  etc.,  in  a  devise  of 
a  remainder  limited  upon  a  life  estate,  are  construed  to  relate 
merely  to  the  time  of  the  enjoyment  of  the  estate  and  not  to 
the  time  of  its  vesting  in  interest." 

In  Bouvier's  Law  Dictionary  (Vol.  1  [Rawle's  Rev.],  p.  113), 
"after  "  is  thus  defined:  "  There  is  no  invariable  sense,  how- 
ever, to  be  attached  to  the  word,  but  like  '  from,'  '  succeeding,' 
*  subsequent '  and  similar  words,  where  it  is  not  expressly 
declared  to  be  exclusive  or  inclusive,  is  susceptible  of  different 
significations  and  is  used  in  different  senses,  as  it  will  in  the 
particular  case  effectuate  the  intention  of  the  parties.  Its  true 
meaning  must  be  collected  from  its  context  and  subject-matter 
in  any  particular  case." 

In  Sands  v.  Lyons  (18  Conn.  27)  the  court  said:  "The 
word  '  after '  which  is  used  in  the  devise  we  are  considering, 
like  '  from,'  '  succeeding,'  '  subsequent '  and  similar  words, 
where  it  is  not  expressly  declared  to  be  exclusive  or  inclusive 
is  susceptible  of  different  significations  and  is  used  in  different 
senses,  and  with  an  exclusive  or  inclusive  meaning,  according 
to  the  subject .  to  which  it  is  applied.  *  *  *  Its  true 
meaning,  therefore,  in  a  particular  case,  must  be  collected 
from  its  context  and  subject-matter,  which  are  the  only 
means  by  which  the  intention  is  ascertained." 

The  idea  which  nms  through  the  sinking  fimd  provisions  is 
that  the  payments  were  to  be  made  annually.  It  is  evident 
that  the  intention  of  the  parties  to  the  instrument  was  that 
November  first  should  be  included  and  not  excluded.  The 
word  "  after  "  was  clearly  intended  to  mean  "  on  and  after  " 
November  1,  1920. 

We  are  of  opinion  that  the  defendants  were  obligated  to 
make  a  payment  to  the  sinking  fund  on  November  1,  1920, 
calculated  on  the  basis  of  one  per  cent. 

The  remaining  question  calls  for  an  interpretation  of  the 
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tenn  ''bonds  outstanding"  as  used  in  the  sinking  fund 
article.  The  defendants  claim  that  the  words  "  bonds  out- 
standing "  include  only  bonds  outstanding  in  the  hands  of 
the  pubUc  and  not  those  which  have  found  their  way  into  the 
sinking  fund.  In  support  of  this  contention  defendants  lay 
stress  upon  the  opening  portion  of  article  4,  which  reads  as 
follows:  "  The  railway  company  covenants  and  agrees  to  pay 
in  cash  to  the  trustee  for  and  on  account  of  a  sinking  fimd  for 
the  retirement  [italics  ours]  of  the  first  and  refunding  bonds," 
etc.  It  13  argued  that  the  word  "  retirement "  means  what 
it  says,  that  is,  that  the  bonds  were  to  be  retired  and  having 
been  retired  that  they  may  no  longer  be  deemed  outstanding. 
That  is  to  say,  we  are  to  assume  that  the  moment  a  bond  is 
purchased  by  the  trustee  for  the  sinking  fimd  it  becomes 
extinct,  dead,  a  mere  piece  of  waste  paper,  valuable  perhaps 
only  as  evidence  that  it  once  existed,  but  which  has  been 
fully  discharged.  This  reasoning  is  more  subtle  than  con- 
vincing in  view  of  the  dictionary  meaning  of  the  word 
"  outstanding,"  the  obvious  purpose  of  the  sinking  fund  and 
the  clear  intention  of  the  parties  contrary  to  defendants' 
contention  gathered  from  various  portions  of  article  4. 

The  Oxford  Dictionary  defines  '*  outstanding  "  as  follows: 
"  that  stands  over  or  continues  in  existence,  that  remains 
undetermined,  unsettled  or  impaid." 

The  Century  Dictionary  defines  "  outstanding  "  thus:  "  To 
stand  over;  remain  untouched,  unimpaired,  unsettled,  uncol- 
lected, unpaid  or  otherwise  undetermined;  as  outstanding 
contracts." 

Its  precise  meaning,  however,  must  depend  upon  the  cir- 
cumstances under  which  it  is  used.  So  far  as  the  general 
public  is  concerned,  the  bonds  which  came  into  the  sinking 
fund  may  be  deemed  as  retired  and,  therefore,  not  outstanding, 
since  they  are  not  available  for  purchase.  But  so  far  as  the 
sinking  fund  is  concerned,  which  was  created  for  the  greater 
security  of  the  bondholders,  the  bonds  have  not  ceased  to 
exist,  as  will  appear  from  the  following  extract  from  article  4 
above  quoted:  ''All  bonds  so  purchased  or  drawn  for  the 
sinking  fund  shall  be  retained  without  cancellation  as  a  part 
of  the  sinking  fimd,  and  the  interest  on  such  bonds  shall  be 
paid  by  the  railway  company  as  it  shall  become  due,  in  addition 
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to  the  annual  payments  for  the  sinking  fund  .herein  required; 
and  such  interest,  when  and  as  paid,  shall  be  held  and  invested 
in  like  manner  as  the  other  moneys  in  said  sinking  fund." 

Here  we  have  an  unequivocal  declaration  that  the  bonds 
in  the  sinking  fund  shall  be  retained  without  cancellation  and 
that  interest  thereon  shall  be  paid  by  the  defendants.  It  is 
highly  improbable  that  a  bond  is  to  be  regarded  as  retired  within 
the  meaning  given  to  that  by  defendants  wh^i  it  is  not  to 
be  canceled  and  when  interest  is  to  paid  thereon. 

A  similar  situation  to  that  here  presented  was  considered 
in  Columbia  G.  &  E.  Co.  v.  Knickerbocker  Trust  Co.  (152 
App.  Div.  5,  9,  10)  in  which  the  court  in  construing  the  words 
"  then  outstanding  "  used  the  following  language,  which  is 
quite  apropos  to  the  case  under  review:  "  In  our  opinion  the 
proper  construction  of  the  disputed  phrase,  and  the  only  one 
which  will  fully  carry  out  the  intention  of  the  parties  when 
the  mortgage  was  executed,  is  to  hold  that  the  stipulated 
annual  percentages  should  be  calculated  upon  the  whole  issue 
of  bonds  intended  to  be  secured  thereby,  including  such  as 
may  have  been  purchased  and  retired  by  the  trustee  with  the 
percentages  already  paid  to  it.  This  amounts  to  treating  the 
bonds  so  purchased  and  retired  as  still  '  outstanding '  as 
between  the  plaintiff  and  the  trustee.  In  other  words,  for 
the  purpose  of  the  sinking  fund  the  bonds  purchased  should 
be  treated  as  investments  by  the  trustee  of  the  accumulated 
and  paid  percentages.  In  fact,  section  1  of  article  3  expressly 
refers  to  the  act  of  the  trustee  in  purchasing  such  bonds  as 
an  investment.  For  any  other  purpose  than  for  determining 
the  simi  upon  which  the  percentage  is  to  be  calculated,  the 
bonds  so  purchased  are  to  be  redeemed.  This  construction 
gains  some  support  from  the  circumstances  that  it  is  not 
provided  as  to  bonds  purchased  by  the  trustee  with  the  sinking 
fund  payments  that  they  shall  be  '  canceled,'  but  only  that 
they  shall  be  *  redeemed.'  " 

There  are  further  reasons  why  the  defendants'  contention 
may  not  prevail.  The  submission  states  that  "  on  October 
19th,  1905,  Mr.  F.  I.  Fuller,  then  the  president  of  the  defendant, 
Portland  Railway  Company,  wrote  a  letter  to  Messrs. 
Redmond  &  Co.,  Bankers,  who  had  agreed  to  imderwrite  and 
float  the  contemplated  initial  issue  of  $5,982,000  oL^he  said 
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issue  of  first  refunding  bonds,  a  copy  of  which  is  thereto 
attached  and  marked  exhibit '  E.'  "  The  letter  exhibit  "  E  " 
contains  the  following  statement:  ''  A  sinking  fund  has  been 
created  under  th^  terms  of  the  mortgage  whereby  the  company 
pays  to  the  trustee  sums  not  less  than  $25,000  a  year.  *  ♦  * 
These  sxmis  are  to  be  invested  by  the  trustee  in  the  first  and 
refimding  fives  if  purchasable  at  or  below  105  and  interest. 
If- not  obtainable  by  purchase  at  or  below  105  and  interest, 
bonds  are  to  be  drawn  by  lot  at  that  figure.  Bonds  so  pur- 
chased or  drawn  are  to  he  kept  alive  in  the  sinking  fund  and  the 
interest  thereon  added  to  the  annu^  amount  devoted  to  the 
retirement  of  the  hondsJ^     (Italics  ours.) 

Here  we  have  a  declaration  on  the  part  of  the  president 
of  the  defendant  company  at  the  time  when  the  bonds  were  to 
be  negotiated  that  the  bonds  so  purchased  are  "  to  be  kept 
alive  in  the  sinking  fund  "  and  that  the  "  retirement "  of  the 
bonds  simply  referred  to  a  retirement  which  removed  them 
from  sale  to  outsiders. 

The  submission  also  sets  forth  a  schedule  showing  the  dates 
and  amounts  pf  cash  payments  which  have  been  made  by  the 
Portland  Railway  Company  and  its  successor  to  the  trustee  on 
account  of  the  said  sinking  fund  commencing  on  November  1, 
1907,  to  October  28,  1920,  a  period  of  thirteen  years.  The 
payments  therein  referred  to,  except  one  on  October  28,  1920, 
are  the  fixed  sums  stipulated  together  with  the  additional 
sums  equal  to  the  specified  percentage  of  bonds  issued  in 
excess  of  $5,982,000  as  set  forth  in  article  4  of  the  trust  mort- 
gage. It  is  admitted  in  the  submission  that  "  no  question 
was  raised  by  the  company  or  by  any  party  of  the  liability 
of  the  company  to  include  bonds  in  the  sinking  fund  in  cal- 
culating the  amounts  due  to  the  sinking  fund  based  upon  the 
specified  percentages  imtil  shortly  before  November  1,  1920, 
and  until  shortly  before  November  1,  1920,  the  percentages 
have  been  calculated  and  the  amounts  of  the  payments  arrived 
at  by  treating  bonds  purchased  with  sinking  fund  moneys  and 
held  in  the  sinking  fund,  as  bonds  outstanding.'' 

We  have  thus  a  practical  construction  by  the  defendants 
themselves  for  a  period  of  thirteen  years  which  accords  with 
the  claim  of  the  plaintiff.  The  practical  construction  of  the 
parties  to  an  agreement  for  many  years  has  been  recognized 
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by  the  courts  as  a  valuable  factor  in  construing  ambiguous 
clauses  and  agreements.  {French  v.  Carhari,  1  N.  Y.  96; 
City  of  New  Forfc  v.  New  York  City  R.  Co.,  193  id.  543; 
Syms  V.  Mayor,  etc.*  105  id.  153.) 

We  think  sufficient  has  been  indicated  to  warrant  the 
conclusion  that  all  bonds  purchased  with  sinking  fimd  moneys 
and  forming  part  of  the  sinking  fimd  should  be  included  in 
calculating  the  amount  to  be  paid  by  the  defendants  to  the 
plaintiff  as  trustee. 

There  must  be  judgment  for  the  plaintiff  for  the  sum  of 
$25,410  with  interest  thereon  from  November  1,  1920,  at  the 
rate  of  six  per  cent. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concur. 

Judgment  ordered  for  plaintiff  for  $25,410,  with  interest 
from  November  1, 1920,  at  six  per  cent.    Settle  order  on  notice. 


In  the  Matter  of  the  Application  of  The  City  of  New  York, 
Appellant,  Respondent,  Relative  to  Acquiring  Title,  etc., 
to  the  Lands,  etc.,  Required  for  the  Opening  and  Extending 
of  Inwood  Hill  Park,  in  the  Borough  of  Manhattan,  City 
of  New  York,  etc. 

Inwood   Dock,   Warehouse   &  Markets  Co.,   Inc.,   and 
Others,  Respondents,  Appellants. 

First  Department,  July  1,  1921. 

Eminant  domftin  —  acquisition  of  property  by  city  of  Mew  York 
for  park  purposes  —  damages  —  determination  of  value  of  prop- 
erty—  consideration  of  adaptability  of  property  to  purposes  for 
which  it  could  most  profitably  be  used  —  damages  cannot  be 
based  upon  speculative  and  fanciful  plan  of  improvement  — 
reception  of  evidence  of  such  plan  not  prejudicial  where  ignored 
by  court  —  court  governed  by  same  rules  as  were  formerly  applied 
to  commissioners  in  condemnation  —  award  to  city  based  on 
testimony  of  experts  called  by  corporation  counsel. 

In  estimating  the  reasonable  market  value  of  property  taken  by  the  city 
of  New  York  for  park  purposes,  the  owner  is  entitled  to  have  considered 
the  adaptability  of  the  land  to  the  purposes  for  which  it  oould  most 
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profitably  be  used,  but  is  not  entitled  to  have  his  damages  based  upon 
a  plan  of  improvement  that  is  speculative  and  fanciful. 

But  the  reception  of  evidence,  as  to  a  speculative  and  fanciful  plan  for  the 
construction  of  apartment  houses  in  a  lonely  and  inaccessible  place, 
which  was  disregarded  by  the  court,  cannot  be  considered  prejudicial,  where 
it  does  not  appear  that  it  influenced  the  decision,  and  that  the  erroneous 
theory  was  adopted  by  the  court,  and  resulted  in  an  award  which  is  an 
injustice  to  one  party  or  the  other. 

The  mere  fact  that  the  court  did  not  accept  the  testimony  of  the  city's 
experts  as  to  value  does  not  show  that  it  was  influenced  by  the  fanciful 
and  speculative  plan  presented  by  the  claimants. 

The  court  in  these  proceedings  is  governed  by  the  same  rules  as  were  applied 
to  commissioners  in  condemnation  prior  to  the  adoption  of  the  amendment 
to  the  Constitution  and  the  resulting  legislation. 

Where  an  award  was  made  to  the  city  for  land  owned  by  it,  based  upon 
the  testimony  of  experts  called  by  the  corporation  counsel,  and  no  evidence 
to  the  contrary  was  offered,  the  city  cannot  complain  upon  the  ground 
that  the  court  did  not  disregard  said  testimony  and  make  awards  to  it 
on  the  same  basis  as  to  others. 

Cross-appeals  from  a  first  partial  and  separate  final  decree 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  22d  day  of  June,  1920,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term  in  condemnation  proceedings. 

L.  Howell  LaMotte  of  coimsel  [Joel  J,  Squier  with  him  on 
the  brief*;  John  P.  O^Brierif  Corporation  Counsel],  for  the 
City  of  New  York. 

Martin  Conboy  of  counsel  [Harry  B.  Chambers  with  him  on 
the  brief;  Griggs  y  Baldwin  &  Baldwin  and  Charles  C.  Lockwood, 
attorneys],  for  the  claimants. 

Page,  J.: 

The  city  of  New  York  instituted  proceedings  pursuant  to 
a  resolution  of  the  board  of  estimate  and  apportionment 
adopted  July  27,  1916,  for  the  purpose  of  acquiring  title  to 
the  property  situated  on  the  west  slope  of  Inwood  Hill  for  a 
park.  The  title  to  the  property  acquired  in  this  proceeding 
vested  in  the  city  of  New  York  on  December  15,  1917,  by 
vu'tue  of  a  resolution  of  the  board  of  estimate  and  apportion- 
ment. The  first  partial  and  separate  final  decree  embracing 
the  damage  parcels  involved  in  this  appeal  was  made  pursuant 
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to  a  resolution  of  the  board  of  estimate  adopted  on  April  16, 
1920.  Inwood  Hill  is  bounded  on  the  south  by  Dyckman 
street,  on  the  west  by  the  Hudson  river,  on  the  north  by  the 
Harlem  River  ship  canal,  and  on  the  east  by  the  Dyckman 
flats,  and  is  formed  by  two  ridges  which  are  separated  by  a 
deep  ravine  extending  south  from  the  ship  canal.  The  property 
acquired  in  this  proceeding  is  situated  on  the  west  slope  of  the 
westerly  ridge  and  extends  from  Dyckman  street  north  to 
the  ship  canal.  The  only  access  to  the  westerly  ridge  is  by 
way  of  the  lower  Bolton  road,  a  dirt  road  varying  in  width 
from  eighteen  to  twenty  feet,  which  runs  northerly  from 
Dyckman  street  near  the  right  of  way  of  the  New  York  Central 
and  Hudson  River  railroad  to  the  property  of  the  Inwood  Dock, 
Warehouse  &  Markets  Co.,  Inc.,  which  is  the  most  northerly 
property  taken  in  this  proceeding.  There  is  no  access  to  the 
property  by  way  of  any  of  the  streets  running  west  from 
Broadway  north  of  Dyckman  street. 

The  distance  between  the  westerly  and  easterly  boundaries 
of  the  property  acquired  averages  600  feet,  and  there  is  a 
rise  in  elevation  which  varies  from  125  to  180  feet  in  a  distance 
of  600  feet. 

Inwood  Hill  mairy  years  ago  was  used  for  residential 
purposes.  During  the  past  thirty  years  it  has  gradually  fallen 
into  disuse  for  that  purpose  and  is  now  used  for  institutions, 
so  far  as  any  use  is  made  of  it.  The  House  of  Mercy,  an 
institution  to  which  fallen  women  are  committed  by  the 
courts,  accommodating  108  inmates,  was  built  twenty  or 
thirty  years  ago.  In  1903  the  New  York  Magdalen  Home, 
now  known  as  Inwood  House,  purchased  property  and  erected 
a  large  building  which  accommodates  110  inmates,  to  which 
fallen  women  are  also  conmiitted  by  the  courts.  An  old 
building  located  on  Bolton  road  was  converted  into  a  home 
for  consumptives  and  is  known  as  the  House  of  Rest 
for  Consumptives. 

The  means  of  transit  are  the  subway  which  has  a  station 
at  Dyckman  street  distant  3,200  feet  from  the  entrance  of 
the  lower  Bolton  road,  and  the  Broadway  surface  road,  1,520 
feet  away.  The  distance  along  the  lower  Bolton  road  to 
the  property  of  the  Inwood  Dock,  Warehouse  &  Markets 
App.  Div.— Vol.  CXCVII.        28 
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Co.,  Inc.,  is  about  2,500  feet.  These  transit  facilities  have 
been  in  existence  since  1906,  in  which  year  the  subway  was 
extended  to  Dyckman  street.  No  additional  facilities  for 
travel  have  been  furnished  to  this  neighborhood  since  1906, 
nor  have  there  been  any  improvements  made  on  Inwood  hill 
in  the  past  thirty  or  forty  years  except  the  building  of  the 
institutions  above  mentioned.  Since  the  subway  was  opened 
in  1906  about  fifteen  per  cent  of  the  available  property  in  the 
neighborhood  and  within  easy  access  to  the  subway  station 
has  been  improved. 

While  the  claimants  separately  own  the  damage  parcels 
involved  in  this  appeal  and  they  appear  by  different  attorneys, 
they  united  for  the  purpose  of  presenting  a  plan  of  improve- 
ment which  involved  the  four  properties  owned  by  them  and 
seven  or  eight  other  parcels  owned  by  seven  or  eight  different 
owners. 

This  plan  of  improvement  was  prepared  by  a  landscape 
architect,  Mr.  Leavitt,  and  an  engineer,  Mr.  Wheeler.  It 
involved  the  construction,  regulating,  grading  and  paving 
of  two  streets,  with  sewer  systems,  which  would  run  through 
and  appropriate  parts  of  the  property  of  the  other  owners, 
who  had  not  signified  their  assent  to  the  scheme  and  yet  were 
to  be  saddled  with  a  goodly  portion  of  the  expense.  On 
these  streets  were  to  be  erected  large  and  handsome  apartment 
houses,  which  could  be  rented  at  twelve  dollars  per  room  per 
month,  thus  returning  a  handsome  revenue  to  the  owners. 

This  landscape  artist  and  engineer  must  have  received  their 
inspiration  from  reading  ''  The  Gilded  Age,"  for  their  idea 
savors  very  much  of  Colonel  Sellers'  plan  to  cut  up  a  Miss- 
issippi plantation  into  corner  lots  and  sell  them  at  the  prevailing 
prices  for  such  lots  on  Broadway,  New  York,  and  thus  realize 
millions.  The  fact  that  there  would  be  no  teimnts  for  the 
apartments  in  this  lonely  inaccessible  spot  did  not  trouble 
the  landscape  architect  and  the  claimants'  experts  any  more 
than  the  lack  of  purchasers  troubled  the  Colonel.  The  plan 
was  altogether  too  speculative  and  fanciful  to  merit  the 
slightest  consideration,  and  the  learned  justice  at  Special  Term 
treated  it  with  the  degree  of  respect  it  deserved  by  ignoring  it. 

In  estimating  the  reasonable  market  value  of  the  property 
at  the  time  it  is  acquired  in  proceedings  of  this  kind,  the 
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owner  is  entitled  to  have  considered  the  adaptability  of  the 
land  to  the  purposes  for  which  it  could  most  profitably  be 
used.  But  it  is  to  be  considered  only  so  far  as  the  public 
would  have  considered  it  if  the  land  had  been  offered  for  sale. 
What  the  owner  is  entitled  to  is  the  value  of  the  property 
taken,  and  that  is  what  it  is  fairly  believed  a  purchaser  in 
fair  market  conditions  would  have  given  for  it  in  fact;  what 
a  purchaser,  who  is  not  compelled  to  buy,  would  pay  imder 
ordinary  circumstances  to  a  seller  who  is  not  compelled  to  sell. 
(People  ex  rel  Brovm  v.  Purdy,  186  App.  Div.  54,  57;  aflfd.,  226 
N.  Y.  635.)  But  he  is  not  entitled  to  have  his  damages  based 
upon  a  plan  of  improvement  that  is  speculative  and  fanciful. 
(Matter  of  City  of  New  York  [BlackweWs  Island  Bridge],  118 
App.  Div.  274;  Matter  of  Bronx  Parkway  Commissiony  191 
id.  212;  People  ex  rel  Strong  v.  Hart,  216  N.  Y.  517;  New  York 
V.  Sage,  239  U.  S.  57.)  The  city  objected  to  the  reception  of 
the  evidence,  and  moved  to  strike  it  out  and  urges  its  exception 
to  the  rulings  of  the  court  as  reversible  error.  How  the 
reception  of  evidence  that  was  held  to  present  a  speculative 
and  fanciful  plan  and  was  disregarded  by  the  justice  who  tried 
the  case  can  be  considered  prejudicial  is  hard  to  comprehend. 
It  must  appear  that  it  has  influenced  the  decision,  that  the 
erroneous  theory  was  adopted  by  the  justice,  and  resulted  in 
an  award  which  is  an  injustice  to  one  party  or  the  other. 
(Matter  of  City  of  New  York  [Croton  River  Dam],  129  App.  Div. 
707,  710;  Silver  Creek  &  Dunkirk  R.  Co.  v.  Baker,  18  N.  Y. 
Supp.  331.)  The  mere  fact  that  the  court  did  not  accept  the 
testimony  of  the  city's  experts  as  to  value  does  not  show  that 
he  was  influenced  by  the  fanciful  and  speculative  plan  presented 
by  the  claimants.  The  court  in  these  proceedings  is  governed 
by  the  same  rules  as  were  applied  to  commissioners  in  con- 
demnation prior  to  the  adoption  of  the  amendment  to  the 
Constitution  and  the  resulting  legislation.  (See  Const.  [1913] 
art.  1,  §  7;  Laws  of  1915,  chap.  606,  addmg  to  Greater  N.  Y. 
Charter  [Laws  of  1901,  chap.  466],  chap.  17,  tit.  4,  as  amd.)  The 
court  views  the  property,  and  as  was  said  in  a  recent  case :  "  The 
commissioners,  of  course,  are  expected  to  consider  the  evidence. 
But  their  function  is  not  merely  to  pass  upon  the  credibility 
of  witnesses,  especially  experts  produced  by  the  parties,  or 
to  decide  which  set  of  such  expert  witnesses  reveals  itself  as 
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more  correct  in  estimate^  and  then  slavishly  adhere  to  that 
set.  The  commissioners  are  to  exercise  their  own  judgment, 
and  they  may  arrive  at  their  conclusion  in  disregard  of  the 
figures  of  any  or  all  experts.  They  are  '  untrammeled  by 
technical  rules  of  evidence  and  unrestricted  as  to  their  sources 
of  information.  *  *  *  They  shall  be  guided  by  their  own 
judgment  and  experience,  rather  than  by  the  opinions  of 
witnesses.' "  {Mailer  of  Bronx  Parkway  Commission,  192  App. 
Div.  412,  418.) 

•  The  city  owns  a  part  of  the  property  that  is  involved  in  this 
proceeding.  The  corporation  counsel  called  experts  who 
testified  to  the  value,  and  as  the  city  was  interested  both  as 
petitioner  and  claimant,  of  course  no  evidence  to  the  contrary 
was  oflfered;  and  the  learned  justice  made  the  award  in 
accordance  with  that  testimony.  The  city  now  complains 
that  he  did  not  disregard  that  testimony  and  make  awards 
to  it  on  the  same  basis  that  he  did  to  others.  The  learned 
justice  may  very  well  have  assumed  that  the  city  was  asking 
only  the  usable  value  of  the  property  to  it,  and  that  the 
testimony  produced  by  it  showed  the  true  value  at  which  its 
representatives  appraised  the  property.  It  may  be  of  course 
that  it  was  wilUng  to  have  a  value  lower  than  the  true  one 
placed  on  its  property  if  it  thereby  could  secure  a  lower 
valuation  than  the  true  one  on  the  property  of  others  and  thus 
recoup  the  city  for  the  loss  sustained  on  its  own  property. 
We,  however,  cannot  indulge  in  such  an  assumption.  We 
find  no  error  in  the  allowance  to  the  city  of  the  full  amount 
claimed  by  it  as  its  damage. 

We  do  not  find  that  the  court  proceeded  on  an  erroneous 
theory  or  that  the  awards  are  excessive.  The  judgment  will, 
therefore,  be  affirmed,  without  costs  to  any  of  the  parties. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Merrell,  JJ.,  concur. 

Decree  afiirmed,  without  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Empire 
'  Mortgage  Company,  Appellant,  v.  Jacob  A.  Cantor  and 
Others,  Respondents. 

First  Department,  July  1,  1921. 

Taxation  —  certiorari  to  review  assessments  on  parcel  of  real  estate 
in  city  of  New  York  —  assessments  invalid  —  basis  of  valuation 
of  tracts  subdivided  into  plots  in  undeveloped  section  unwarranted 
—  valuation  placed  on  property  by  disinterested  witnesses  adopted. 

In  a  certiorari  proceeding  instituted  to  review  assessments  for  the  purpose 
of  taxation  on  two  tracts,  constituting  one  parcel  of  real  estate  in  the 
city  of  New  York,  an  assessment  of  practically  fifty  per  cent  above  the 
cost  price  will  be  set  aside  as  excessive,  where  in  making  the  assessment 
no  consideration  was  given  to  the  sales  price  of  the  property  or  to  the 
fact  that  it  had  been  on  the  market  for  years  without  an  offer,  and  where 
it  appeared  that  there  had  been  no  increase  in  the  value  of  the  tracts 
since  1910,  and  that  the  property  was  on  a  side  hiU,  in  an  undeveloped 
section  of  the  city,  and  for  which  assessment  justification  is  sought  in 
speculative  valuations  based  upon  fanciful  development  and  in  the  sale 
of  a  plot  differently  situated. 

The  valuation  placed  on  the  parcels  by  witnesses  of  experience  and  without 
interest  in  the  matter  and  whose  individual  estimates  approximated  each 
other  should  be  adopted  as  the  valuation  for  the  assessment. 

Appeal  by  the  relator,  Empire  Mortgage  Company,  from, 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  coimty  of 
New  York  on  the  29th  day  of  October,  1920,  confirming  after 
a  trial  assessments  for  taxation  upon  real  property  and  dis- 
missing a  writ  of  certiorari. 

Hewy  De  Forest  Baldwin  of  counsel  [Franklin  Grady  with  him 
on  the  brief;  Lord,  Day  &  Lord,  attorneys],  for  the  appellant. 

William  H.  King  of  counsel  [Charles  E.  Lalanne  with  him 
on  the  brief;  John  P.  O'Brien,  CorporaMon  Counsel,  attorney], 
for  the  respondents. 

Page,  J.: 

This  is  a  certiorari  proceeding  instituted  to  review  assess- 
ments for  the  purposes  of  taxation  for  the  year  1918  on 
parcels  of  improved  and  unimproved  real  property  situated  in 
the  borough  of  Manhattan  consisting  of  fifteen  separately 


Digitized  by 


Google 


438    People  ex  rel.  Empire  Mortgage  Co.  v.  Cantor. 

Pirat  Department,  July,  1921.  [Vol.  197 

assessed  lots  lying  in  four  blocks  as  shown  on  the  tax  maps, 
but  all  comprised  within  two  tracts  which  have  generally 
been  referred  to  as  the  Billings  property  and  the  Hays  property. 
The  two  tracts  adjoin  and  constitute  one  parcel  except  as 
divided  by  streets.  With  the  exception  of  a  parcel  west  of 
Riverside  Drive  lying  far  below  that  thoroughfare,  the  property 
is  bounded  on  the  west  by  Riverside  Drive  and  on  the  east 
by  Broadway.  The  southern  boundary  is  approximately  280 
feet  north  of  a  line  extended  from  One  Hundred  and  Ninety- 
second  street  and  the  northerly  line  is  from  208  to  250  feet 
north  of  Corbin  place.  The  property  Ijning  between  Riverside 
Drive  and  Broadway,  with  the  exception  of  lot  646  in  block 
2180,  comprises  a  steep  rocky  ledge  on  top  of  which  is  some 
level  ground  that  has  been  utilized  for  buildings.  On  the 
Billings  property  there  is  the  Mansion  House  or  Tryon  Tower, 
together  with  a  swixmning  pool,  a  garage,  a  stable  which  was 
rented  for  $6,500  per  year,  the  lodge  which  rented  for  $420 
per  year,  and  a  stone  building  described  as  Libbey  Castle 
which  rented  for  $3,000  per  year.  On  the  Hays  j)roperty 
is  the  Abbey  Inn,  a  frame  building  rented  for  $2,500  per  year 
and  a  cottage  and  greenhouses  rented  for  $650  per  year,  and 
a  cottage  and  stable  on  the  west  side  of  Broadway  rented  at 
$300  per  year.  These  properties  were  bought  by  John  D. 
Rockefeller,  Jr.,  to  be  presented  to  the  city  for  a  park  in 
January,  1917.  He  paid  for  the  Billings  property  $750,000 
and  for  the  Hays  property  $500,000.  The  property  was 
assessed  for  taxation,  the  Billings  property  at  $1,276,000, 
and  the  Hays  property  at  $573,520,  a  total  of  $1,849,520. 
These  properties  had  been  on  the  market  for  a  number  of 
years  with  no  offers  for  the  Billings  property  and  an  offer 
of  $400,000  for  the  Hays  property.  An  employee  of  Mr. 
Joseph  P.  Day  testified  that  the  Billings  property  had  been 
placed  in  his  hands  for  sale,  that  he  had  tried  for  more  than 
a  year  to  sell  it,  sending  from  100  to  150  letters  to  men 
of  wealth,  trying  to  interest  them,  but  had  received  no  offers. 
He  appraised  the  property  for  Mr.  Billings  as  of  October  1, 
1917,  at  $740,391  and  he  did  not  think  the  property  had 
increased  in  value.  All  of  the  experts  agreed  that  there 
had  been  no  increase  in  the  value  of  these  properties  since 
1910.     The  city's  experts  testified  that  they  gave  no  con- 
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sideration  either  to  the  sales  price,  or  to  the  fact  that  the 
proi)erty  had  been  on  the  market  for  sale  for  a  number  of 
years  without  an  oflfer,  because  it  was  offered  as  a  tract 
whereas  it  should  have  been  offered  in  plots.  They  admitted 
that  lots  could  not  be  sold,  but  stated  that  plots  suitable  for 
the  erection  of  villas  or  high  class  apartments  could  have  been. 
The  lack  of  transportation  facilities  did  not  affect  their  judg- 
ment of  the  value  of  this  property  for  the  purpose  of  such  a 
development,  for  the  persoas  interested  could  run  bus  lines  even 
if  the  traction  companies  would  not  extend  their  lines.  That 
the  property  was  largely  on  a  side  hill  and  that  locations  for 
houses  would  have  to  be  blasted  out  leaving  a  precipitous  cliff 
in  the  rear  was  rather  an  advantage  because  you  could  train 
morning  glory  vines  over  the  rocks,  thus  giving  the  effect  of 
living  in  a  bower.  We  have  had  occasion  to  comment  on  these 
iridescent  dreams  as  a  substitute  for  present  value  in  the  case 
of  Matter  of  City  of  New  York  (Inwood  Hill  Park)  (197  App. 
Div.  431),  decided  herewith.  The  city  in  that  case  vigorously 
opposed  the  acceptance  of  such  a  basis  for  valuation  and  urged 
us  to  reverse  the  court  at  Special  Term,  although  the  justice 
had  dismissed  the  whole  plan  as  speculative  and  fanciful,  for 
fear  that  his  mind  might  unconsciously  have  been  influenced 
by  the  valuations  given.  Yet  in  this  proceeding  we  find  the 
city  attempting  to  bolster  up  an  excessive  valuation  with 
exactly  the  same  kind  of  evidence.  It  is  even  more  absurd 
in  this  case  than  in  the  Inwood  Hill  Park  case,  for  that  was  a 
proceeding  in  condemnation  in  which  the  owners  were  entitled 
to  receive  the  highest  usable  value  of  their  property  which 
was  being  taken  from  them  by  eminent  domain;  while  this 
is  an  assessment  for  the  purpose  of  annual  taxation.  If  the 
prophetic  vision  of  the  city's  witness  is  justified  by  time, 
then  the  city  can  adjust  its  valuations  for  those  years  upon 
the  conditions  as  they  then  exist.  Furthermore,  this  property 
is  less  accessible  to  transportation  faciUties  than  was  the 
Inwood  Hill  Park  plot. 

Justification  is  sought  for  these  valuations  in  the  sales  of 
the  Bennett  plot  to  the  south.  But  the  Bennett  property 
was  very  differently  situated.  It  was  within  a  few  minutes' 
walk  of  the  One  Hundred  and  Ninety-first  street  station  of  the 
subway,  and  directly  along  the  Une  of  Broadway,  with  cross 
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streets  running  through  it,  and  it  was  in  a  developed  neighbor- 
hood. There  is  no  basis  for  comparison  of  the  Bennett 
property  with  this  property.  It  might  be  remarked  in  passing 
that  the  sale  of  the  Bennett  property  was  conducted  by  Joseph 
P.  Day  as  appears  from  the  evidence  in  this  case.  It  also 
appears  that  Mr.  Billings  had  this  property  in  Mr.  Day's 
office  ior  sale.  If,  therefore,  this  property  could  have  been 
advantageously  sold  in  separate  lots,  as  was  the  Bennett 
property,  we  may  reasonably  infer  such  a  course  would  have 
been  followed. 

The  Court  of  Appeals  has  recently  had  occasion  to  con- 
sider the  argument  whether  a  tract  of  land  should  be  valued 
as  a  whole  or  "  upon  the  conjectured  outcome  of  a  proposed 
venture  in  subdividing  the  property  and  offering  it  for  sale 
in  lots.  The  true  rule  applicable  to  property  situated  like 
that  of  the  relator  was  correctly  stated  by  Mr.  Justice  Cullen 
in  Matter  of  Daly  v.  Smith  (18  App.  Div.  194,  197)  where  he 
said :  '  It  is  doubtless  true,  and  settled  by  authority,  that  the 
landowner  is  not  limited  in  compensation  to  the  use  which 
he  makes  of  his  property,  but  is  entitled  to  receive  its  greatest 
value  for  any  purpose.  But  still  it  is  the  market  value  of 
the  property  that  is  the  measmre  of  the  compensation.  When, 
therefore,  it  is  sought  to  show  that  a  tract  of  land  has  a  use 
for  a  particular  purpose,  it  must  also  be  shown  that  it  is 
marketable  for  that  purpose,  or  has  an  intrinsic  value.  *  *  * 
Nearly  any  tract  of  land  or  any  farm  can  be  cut  up  into  lots 
or  villa  sites.  The  question  is  not  whether  it  can  be  so  sub- 
divided, but  whether  purchasers  for  the  lots  can  be  found, 
and  also  how  speedily  found.  For  if  only  small  parts  can  be 
sold  at  intervals,  and  a  number  of  years  must  elapse  before 
the  whole  property  can  be  disposed  of,  it  is  apparent  that  it 
would  be  unfair  to  take  as  a  present  value  of  the  property  a 
sum  only  to  be  realized  after  a  long  lapse  of  time.'  The 
propriety  of  pursuing  the  course  adopted  by  the  assessors 
in  the  present  case,  therefore,  depended  upon  the  question 
whether  the  relator's  property  was  presently  marketable  if 
subdivided  according  to  their  assumption."  {People  ex  rel. 
Strang  v.  Hart,  216  N.  Y.  513,  517.) 

Contrasted  with  these  speculative  and  fanciful  valuations 
of  the  city's  experts  we  have  evidence  of  appraisals  made  for 
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seller  and  buyer  at  different  times,  made  not  for  the  purpose 
of  testimony,  but  to  advise  as  to  a  fair  market  price.  We 
have  a  purchaser,  who  is  not  compelled  to  buy,  and  a  seller 
who  is  not  compelled  to  sell,  agreeing  on  a  price.  We  have 
the  testimony  of  experts,  whose  business  is  not  appraising 
property  for  the  purpose  of  Utigation  but  who  are  engaged 
as  brokers  in  buying  and  selling  real  estate  and  are  famihar 
with  the  trend  of  the  values  of  real  estate  in  this  neighbor- 
hood. And  all  of  these  valuations  approximate  each  other 
within  a  few  thousand  dollars.  In  our  opinion  this  testimony 
shows  the  true  market  value  of  the  property  to-day  and  the 
valuation  put  upon  each  separately  assessed  lot  by  David 
Stewart  should  be  adopted  as  the  valuation  for  the  assessment 
of  the  property  for  the  purpose  of  taxation  for  the  year  1918. 
The  order  is,  therefore,  reversed,  with  ten  dollars  costs  and 
disbursements  to  appellant,  and  the  assessment  fixed  as  herein 
indicated,  with  costs  to  the  relator. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Merrell,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  assessment  fixed  as  indicated  in  opinion,  with  costs  to 
relator.     Settle  order  on  notice. 


John  Wanamaker,  New  York,  Respondent,  Appellant,  v. 
The  City  of  New  York,  Appellant,  Impleaded  with  Dock 
Contractor  Company,  Respondent. 

First  Department,  July  1,  1921. 

Municipal  corporations  -—  negligence  —  damages  caused  by  breaking 
of  sewer  in  city  of  New  York  constructed  in  compliance  with  plans 
of  Public  Service  Commission  —  contractor  not  liable  where 
insufficiency  of  sewer  directly  referable  to  faulty  plans  of  engineers 
of  Public  Serrice  Commission  or  improper  maintenance  by  city  — 
city  not  liable  for  negligence  of  Public  Service  Commission  or 
of  independent  contractors  under  it  —  city  having  accepted  and 
maintained  sewer  with  knowledge  of  defects  in  construction  is 
liable  for  resulting  damage. 

In  an  action  for  damages  brought  about  by  the  breaking  of  a  "  U  "  shaped 
portion  of  a  sewer  adjoining  plaintiff's  store  in  the  city  of  New  York  it 
appeared  that  the  sewer  was  constructed  by  the  defendant  contractor 
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in  exact  compliance  with  the  plans  of  the  Public  Service  Commission 
and  in  accordance  with  the  terms  of  the  contract;  that  the  sewer  was 
much  smaller  than  the  one  it  replaced  and  was  constructed  of  brick 
without  reinforcement  so  that  it  could  not  resist  a  great  deal  of  pressure; 
that  the  "  U  "  ran  into  a  space  where  about  seventy-five  men  were 
employed  by  the  plaintiff  and  in  which  were  the  boilers  for  the  heating 
plant  and  other  machinery,  rendering  a  break  dangerous  to  human  life; 
that  it  was  reasonable  to  apprehend  that  a  heavy  rainfall  or  clogging 
from  other  causes  would  subject  the  sewer  to  unusual  pressure  and  cause 
it  to  break  at  this  point,  and  that  the  chief  engineer  in  charge  of  sewers 
of  the  city  had  knowledge  of  the  reduced  capacity  of  the  new  sewer. 

Held,  that  any  insuflftciency  of  the  sewer  was  directly  referable  to  the  faulty 
plans  of  the  engineers  of  the  Public  Service  Commission  or  its  improper 
maintenance  by  the  city  for  which  the  contractor  cannot  be  held  liable; 

That  the  city  is  not  liable  for  the  negligence  of  the  PubUc  Service  Com* 
mission  or  of  independent  contractors  under  it  in  planning  and  constructing 
the  work; 

That  the  city  is  liable  for  the  resulting  damage  to  the  plaintiff,  since  it 
accepted  and  maintained  the  sewer  in  its  dangerous  condition  after 
having  knowledge  of  the  defects  in  construction. 

Appeal  by  the  plaintifif,  John  Wanamaker,  New  York,  from 
so  much  of  a  judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  2d  day  of 
February,  1920,  as  dismisses  the  complaint  as  against  the 
defendant  Dock  Contractor  Company. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  said  clerk's  office  on  the  same  day  on  the  verdict 
of  a  jury. 

Richard  Ely  of  counsel  [Hedges^  Ely  &  Frankel,  attorneys], 
for  the  respondent,  appellant. 

Joseph  F.  Caponigri  of  counsel  [Joseph  Beihilf  with  him  on 
the  brief;  John  P.  O'Brien,  Corporation  Counsel,  attorney], 
for  the  appellant,  City  of  New  York. 

John  P.  Moloney  of  counsel  [Stanton  &  Maloney,  attorneys], 
for  the  respondent  Dock  Contractor  Company. 

Page,  J.: 

The  Dock  Contractor  Company  had  a  contract  for  the 
construction  of  that  portion  of  the  new  Broadway  subway 
which  is  in  front  of  the  department  store  of  the  plaintiff.     In 
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connection  therewith  it  relocated  and  rebuilt  the  sewer  which, 
prior  to  the  construction  of  the  subway,  was  located  in  the 
center  of  Broadway.  In  accordance  with  the  plans  and 
specifications  prepared  by  the  engineers  of  the  Public  Service 
Commission,  which  were  submitted  to  the  chief  engineer  in 
charge  of  sewers  of  the  city  of  New  York,  this  sewer  was 
relocated  to  run  behind  the  wall  of  the  subway  close  to  the 
building  line  on  the  east  side  of  Broadway.  At  the  new 
building  of  the  plaintiff  it  curved  in  a  "  U  "  shape  into  the 
open  vault  space  adjoining  and  practically  a  part  of  the 
plaintiff's  sub-basement.  It  is  not  disputed  that  the  sewer 
was  constructed  by  the  Dock  Contractor  Company  in  exact 
compliance  with  the  plans  and  specifications  of  the  Public 
Service  Commission,  and  in  accordance  with  the  terms  of  its 
contract.  It  is  not  claimed  that  the  work  was  done  by  it  in 
a  negligent  manner.  Any  insufficiency  of  the  sewer  as  con- 
structed was  directly  referable  to  the  faulty  plang  of  the 
engineers  or  its  improper  maintenance  by  the  city,  for  which 
the  contractor  cannot  be  held  Uable.  (Gibney  v.  Rodgers  & 
Hagerty,  Inc.,  161  App.  Div.  286.)  The  court,  therefore, 
properly  directed  judgment  in  favor  of  the  defendant,  the 
Dock  Contractor  Company. 

About  six  months  after  the  sewer  was  built  a  heavy  rainfall 
began  at  about  two  o'clock  in  •the  afternoon,  and  at  two- 
thirty-five  p.  m.  the  "  U  "  shaped  portion  of  the  sewer  gave 
way  and  flooded  a  portion  of  the  sub-basement,  and  inflicted, 
damage,  which  the  jury  assessed  at  $12,556.36,  and  which 
is  not  claimed  to  be  excessive. 

The  city  is  not  liable  for  the  negligence  of  the  Public  Service 
Commission,  or  of  independent  contractors  under  it,  in  planning 
or  constructing  the  work.  {O^Brien  v.  City  of  New  York, 
182  App.  Div.  810,  814;  Schmidt  v.  City,  of  New  York,  179 
id.  667;  affd.,  228  N.  Y.  572;  Smyth  v.  City  of  New  York, 
203  id.  106;  Carpenter  v.  City  of  New  York,  115  App.  Div. 
552,  557.)  This  is  well  settled  and  was  stated  a  nmnber  of 
times  by  the  justice  in  the  course  of  the  trial  and  repeatedly 
impressed  upon  the  jmy  in  the  charge.  The  court  said  in 
the  charge:  "  But  I  want  you  to  get  this  clearly  in  mind,  and 
I  think  you  have  it  clearly  in  mind,  from  the  trend  of  the 
trial  and  the  remarks  of  coimsel  and  the  court  during  the 
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trial,  that  whatever  negligence  there  may  have  been  on  the 
part  of  the  Public  Service  Commission  the  city  is  not  respon- 
sible for.  They  are  an  independent  body  created  by  the 
Legislature,  and  the  city  is  not  responsible  for  the  negligence 
of  the  Public  Service  Commission.  The  city  is  responsible 
only  for  its  own  negligence." 

The  theory  of  the  liability  of  the  city  was  plainly  put 
before  the  jury  in  charging  a  request  of  plaintiff's  ooimsel: 
"  Mr.  Ely:  I  don't  think  this  is  very  different  from  what 
your  Honor  has  charged.  I  would  ask  your  Honor  to  charge 
that  it  was  the  duty  of  the  city  to  exercise  reasonable  care 
to  maintain  the  sewer  structures  which  it  used  in  a  proper 
and  safe  condition,  and  that  if  at,  or  after  the  date  when  the 
Pubhc  Service  Commission  surrendered  control  of  the  sewer, 
the  city  knew,  or  had  reasonable  cause  to  beheve  that  the 
structure  which  broke  was  not  constructed  of  materials  to 
resist  an  internal  pressure  which  might  reasonably  be  e?q>ected 
to  be  imposed  upon  it,  and  if  the  jury  beheve  that  such 
inadequate  structure  was  a  contributing  cause  of  the  accident, 
and  that  the  city  did  not  act  with  reasonable  diUgence  in 
correcting  the  condition  complained  of,-  after  notice  of  its 
existence,  the  city  is  hable.  The  Court:  In  such,  case  you 
may  find  the  city  guilty  of  negligence.  You  may.  The 
question  of  negligence  is  for  you,  if  all  the  facts  and  circum- 
stances warrant  it." 

The  negligence  of  the  Commission,  except  as  brought  home 
to  the  city  by  its  acceptance  and  continued  use  of  a  dangerous 
and  defective  structure,  was  wholly  irrelevant  to  the  plaintiff's 
case. 

The  city's  liabihty  arises  from  these  considerations: 

First  The  relocated  sewer  was  much  smaller  than  the 
sewer  which  it  replaced. 

Second.  The  sewer  was  constructed  of  brick  without  rein- 
forcement which  concededly,  when  placed  in  an  open  space 
such  as  this  vault,  would  not  resist  much  pressure. 

Third.  The  "  U  "  of  the  sewer  ran  into  a  space  that  was 
practically  a  part  of  the  plaintiff's  building,  where  about 
seventy-five  men  were  employed  and  in  which  were  the  boilers 
for  the  heating  plant  and  elevator  machinery  of  the  two  large 
buildings  operated  as  a  department  store.    Hence  abreak  in 
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the  sewer  at  this  place  was  dangerous  to  the  life  of  a  large 
number  of  people. 

Fourth.  As  constructed  it  was  reasonable  to  apprehend  that 
a  heavy  rainfall  or  a  clogging  from  other  causes  would  subject 
the  sewer  to  unusual  pressure  and  cause  it  to  break  at  this 
point. 

It  was  shown  that  in  advance  of  the  letting  of  the  contract 
the  plans  were  submitted  to  the  chief  engineer  in  charge  of 
sewers  of  the  city  for  his  suggestions  and  approval;  that  in 
1911  the  successor  of  the  first  engineer  called  attention  to 
the  reduced  capacity  of  the  new  sewer  and  suggested  that 
it  be  made  larger;  and  that  the  Public  Service  Commission 
suggested  that  he  take  the  matter  up  with  the  contractor, 
which  he  signified  his  intention  of  doing.  The  city,  through 
those  haviQg  charge  of  its  sewers,  had  knowledge  of  the  defects 
in  construction,  and  yet  it  accepted  the  sewer  and  maintained 
it  in  its  dangerous  condition.  Hence  the  city  was  liable  for 
resulting  damage.  {McCarthy  v.  City  of  Syracuse,  46  N.  Y. 
194;  Hines  v.  City  ofLockport,  50  id.  236;  Nims  v.  Mayor,  etc., 
of  City  of  Tray,  59  id.  500;  Vogel  v.  Mayor,  etc.,  92  id.  10; 
Schumacher  v.  City  of  New  York,  166  id.  103;  Rumetsch  v. 
Wanamaker,  New  York,  Inc.,  216  id.  379.) 

On  the  plaintiff's  appeal  the  judgment  is  affirmed,  with 
costs  to  the  respondent  Dock  Contractor  Company.  On 
the  city's  appeal,  the  judgment  is  affirmed,  with  costs  to  the 
plaintiff.- 

DowLiNG,  Smith  and  Greenbaum,  JJ.,  conciu-;  Clarke, 
P.  J.,  dissents. 

On  plaintiff's  appeal  judgment  affirmed,  with  costs  to 
respondent  Dock  Contractor  Company.  On  appeal  of 
defendant  The  City  of  New  York,  judgment  affirmed,  with 
costs  to  plaintiff. 
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William  A.  McDonnell,  Respondent,  v.  Berent  C.  Gerken 
and  Others,  Copartners  Doing  Business  under  the  Firm 
Name  of  Adler  &  Eckstein,  Appellants. 

First  Department,  July  1,  1921. 

Nuisance  —  action  to  recover  for  injuries  suffered  from  faulty 
operation  of  freight  elevator  upon  theory  that  it  was  of  dangerous 
construction  and  unlawfuUy  maintained  —  defendant  not  liable 
where  structure  was  lawfully  constructed  and  not  dangerous  for 
purpose  for  which  maintained  —  negligence  not  shown. 

The  complaint  should  have  been  dismissed  in  an  action  for  personal  injuries 
brought  on  the  theory  of  nuisance,  where  it  appeared  that  the  plaintiff 
was  injured  while  aboard  an  elevator  constructed  and  maintained  for 
use  as  a  freight  elevator  and  not  for  the  transportation  of  persons  and 
that  the  structure  was  wholly  within  the  defendant's  premises,  lawfully 
constructed  and  not  dangerous  when  used  for  the  purpose  for  which  it 
was  constructed  and  maintained. 

The  danger  of  injury  to  others  in  the  use  of  a  structure  must  be  apparent 
and  reasonably  to  be  apprehended  in  order  to  constitute  a  nuisance. 

If  injury  occurred  to  plaintiff  by  reason  of  the  careless  operation  of  the 
elevator,  his  redress  would  be  in  an  action  for  negligence  and  not  nuisance. 
But  the  plaintiff  failed  to  show  negligence  by  any  one  for  whose  act  any 
of  the  defendants  would  have  been  responsible. 

Appeal  by  the  defendants,  Berent  C.  Gerken  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  bounty  of 
New  York  on  the  16th  day  of  January,  1920,  on  the  verdict 
of  a  jury  for  $15,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  30th  day  of  January,  1920,  denying  defend- 
ants' motion  for  a  new  trial  made  upon  the  minutes. 

Walter  G.  Evans  of  counsel  [G.  Everett  Hunt,  attorney], 
for  the  appellant  Gerken. 

James  J.  Mahoney,  attorney  for  the  appellants  Adler  & 
Eckstein. 

Vincent  L.  LeSbell  of  counsel  [Valentine  Taylor  wdth  him 
on  the  brief;  Phillips,  Mahoney  &  Leibell,  attorneys],  for 
the  respondent. 
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Page,  J.: 

The  case  was  submitted  to  the  jury  on  the  theory  that 
the  freight  elevator  in  the  premises  was  of  an  obviously  danger- 
ous construction,  wrongfully  and  imlawfully  maintained. 

The  plaintiff  was  employed  by  the  subtenant  of  the  two 
upper  floors  of  a  building  owned  and  constructed  by  the  defend- 
ant Gerken  and  leased  to  the  defendants  Adler  and  Eckstein 
who  occupied  the  first  and  second  floors.  An  elevator  shaft 
of  brick  extended  from  the  ground  floor  to  the  roof  on  the 
west  side  of  the  front  of  the  building.  On  the  opposite  side 
was  a  stairway  leading  to  all  the  floors  of  the  building.  In 
the  wall  of  the  street  side  of  the  shaft  there  was  a  window 
on  each  floor;  the  casement  and  sashes  of  these  windows  were 
set  into  the  wall  so  that  the  window  panes  were  about  eight 
inches  from  the  surface  of  the  shaft  wall.  In  this  shaft  was 
a  freight  elevator,  the  floor  of  which  was  seven  feet,  five 
inches  by  five  feet,  eight  inches.  The  sides  of  the  elevator 
were  inclosed,  but  the  front  and  rear  were  open,  to  allow 
entrance  from  the  street  and  floors  of  the  building.  It  was 
started  and  stopped  by  a  cable  on  which  was  a  safety  clutch; 
when  the  clutch  was  closed  it  prevented  the  starting  of  the 
elevator.    There  was  no  one  employed  to  operate  the  car. 

On  the  day  in  question  the  plaintiff  brought  furs  that 
he  had  collected  from  the  customers  of  his  employer,  and 
with  the  .help  of  his  assistant  and  his  employer's  shipping 
clerk  loaded  them  on  the  elevator.  The  helper  ran  the 
elevator  to  the  third  floor,  and  the  plaintiff  rode  up  with  the 
load.  After  his  receipt  book  was  signed,  he  returned  to  the 
elevator  and  stood  looking  out  of  the  window  in  the  elevator 
shaft  while  the  furs  were  being  transferred  from  the  elevator. 
The  elevator  suddenly  started  up  and  the  plaintiff  was  caught 
between  the  top  of  the  window  opening  and  the  floor  of  the 
elevator  and  seriously  injured. 

It  is  not  disputed  that  the  defendant  Gerken  employed  a 
competent  architect  to  make  the  plans  and  superintend  the 
construction  of  the  building,  including  the  shaft;  that  those 
plans  were  approved  by  the  building  and  fire  departments 
of  the  city  of  New  York;  that  after  the  shaft  and  elevator 
were  constructed  they  were  inspected  and  tested  by  inspectors 
of  those  departments  and  found  to  comply  with  the  law  and 
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the  requirements  of  the  building  department;  and  that  they 
were  of  a  type  in  common  use  in  the  city  of  New  York.     « 

The  shaft  and  elevator  were  constructed  and  maintained 
for  use  as  a  freight  elevator  and  not  for  the  transportation 
of  persons;  in  fact,  a  notice  was  conspicuously  posted  in  the 
elevator:  "  For  freight  only.  Persons  riding  on  this  elevator 
do  so  at  their  own  risk.''  In  order  to  constitute  it  a  nuisance 
the  combination  of  the  elevator  and  shaft  must  be  inherently 
dangerous  when  used  for  the  purpose  for  which  it  was  con- 
structed and  maintained.  The  danger  of  injury  to  others 
in  its  use  must  be  apparent  and  reasonably  to  be  apprehended. 

There  was  no  danger  of  injury  to  any  person  in  the  com- 
bination of  the  recess  in  the  shaft  and  the  elevator.  The 
cable  to  operate  the  elevator  was  on  the  side  opposite  the 
window.  Therefore,  no  person  who  would  have  a  right,  or 
could  reasonably  be  expected  to  ride  on  the  elevator,  would 
have  occasion  to  be  on  the  side  toward  the  window.  The 
structure  was  wholly  within. the  defendants'  premises,  lawfully 
constructed  and  not  dangerous  when  used  for  the  purpose 
for  which  it  was  constructed  and  maintained.  If  injury 
occurred  to  the  plaintiff  by  reason  of  the  careless  operation 
of  the  elevator,  his  redress  would  be  in  an  action  for  negligence 
and  not  nuisance.  (Glover  v.  Holbrook,  Cabot  &  Rollins  Corp., 
189  App.  Div.  328.)  The  plaintiff  failed  to  show  negligence 
of  any  person  for  whose  act  any  of  the  defendants  would  have 
been  liable.    The  complaint  should  have  been  dismissed. 

The  judgment  and  order  should  be  reversed,  with  costs^ 
and  complaint  dismissed,  with  costs. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Mary  Rowe,  as  Administratrix,  etc.,  of  William  Rowe, 
Deceased,  by  Conrad  Hilbert,  as  Administrator,  etc.,  of 
Mary  Rowe,  Deceased. 

Mary  L.  Lott  and  Others,  Appellants;  Conrad  Hilbert  and 
Others,  Respondents. 

First  Department,  July  1,  1921. 

Izocutors  and  administrators  —  decree  of  Surrogate's  Court  adjudg- 
ing absentee  died  prior  to  issuance  of  letters  not  res  judicata 
as  to  date  of  death  and  binding  on  surrogate  of  another  county  — 
presumption  of  death  —  person  presumed  dead  seven  years  after 
being  last  heard  from  for  purpose  of  establishing  rights  in 
estate  —  evidence  —  insufficiency  of  proof  to  raise  presumption 
of  death  —  deposit  of  share  of  estate  to  credit  of  proceeding. 

A  decree  of  a  Surrogate's  Court  in  proceedings  to  have  an  administrator 
of  the  estate  of  an  absentee  appointed,  is  in  no  event  an  adjudication 
with  respect  to  the  time  of  the  death  of  the  absentee  and  binding  on  the 
surrogate  of  another  county,  in  a  proceeding  in  which  the  exact  date  is 
material,  since  the  dcUe  was  not  necessary  to  be  established  with  exactness 
and  all  the  surrogate  had  to  determine  was  that  the  absentee  was  pre- 
sumed to  be  dead  prior  to  the  issuance  of  letters  and  accordingly  fixed 
the  date  as  the  date  of  the  decree  authorizing  letters  to  issue. 

It  was  incumbent  on  the  administrator  of  the  absentee,  in  order  to  sub- 
stantiate his  claim  to  a  part  of  the  brother's  estate,  to  prove  as  a  fact 
that  the  absentee  survived  his  brother. 

The  surrogate  was  well  within  the  rules  of  presumption  of  death  when  he 
applied  the  period  of  seven  years  to  extend  from  certain  dates  which  the 
evidence  showed  were  the  last  time  any  mention  was  made  of  any  of  the 
absentee's  relatives  having  heard  from  him  and  where  the  letters 
undoubtedly  referred  to  information  received  some  years  before  their 
dates. 

The  evidence  did  not  show  a  diligent  and  systematic  search  to  ascertain 
whether  a  nephew  of  the  deceased,  who  left  his  home  many  years  before, 
was  alive,  and  it  was  correctly  held  that  enough  evidence  was  not  intro- 
duced to  raise  a  presumption  of  his  death,  and  it  was  proper  to  direct 
that  his  share  in  his  uncle's  estate  be  paid  to  the  chamberlain  of  the  city 
of  New  York  to  the  credit  of  the  proceeding. 

Appeal  by  Mary  L.  Lott  and  others  from  a  decree  of  the 
Surrogate's  Court  of  the  county  of  Bronx  dated  the  10th  day 
App.  Div.— Vol.  CXCVII.        29 
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of  December,  1919,  distributing  estate  per  capita  instead  of  per 
stirpes,  recognizing  decedent's  nephew  Michael  Lynch  surviv- 
ing him,  and  from  two  transfer  tax  orders  fixing  five  per  cent 
tax  instead  of  one  per  cent  on  Thomas  Rowe's  share. 

Philip  S.  Dean  of  coimsel  [George  W.  Ellis,  attorney],  for 
the  appellants,  children  and  administrator  of  Thomas  Rowe. 

John  Davis,  special  guardian  of  the  respondents  Catherine 
M.  Lynch  and  others. 

Sidney  Rossman,  attorney  [Julius  M.  Lowenstein  with  him 
on  the  brief],  for  the  respondents  Bridget  Langrick  and  others. 

Edward  R.  Koch,  special  guardian  for  unknown  persons. 

Henry  W.  linger  of  counsel  [linger  &  linger,  attomej^j, 
for  accountant  and  respondent  Conrad  Hilbert. 

Page,  J.: 

The  appeal  in  this  proceeding  from  the  decree  directing  the 
distribution  of  the  estate  of  William  Rowe,  deceased,  involves 
the  review  of  the  orders  fixing  the  transfer  tax  on  said  estate. 

Three  questions  are  presented  for  determination:  1.  Did 
Thomas  Rowe  die  before  or  after  his  brother  William  Rowe? 
2.  Is  Michael  Lynch,  a  nephew  of  William  Rowe,  ahve  or 
presimied  to  be  dead?  3.  Is  the  decree  of  the  Surrogate's 
Court,  New  York  coimty,  appointing  an  administrator  of  the 
estate  of  Thomas  Rowe  and  fixing  the  date  of  his  death  as 
February  2,  1917,  res  adjudicata  and  binding  on  the  surrogate 
of  Bronx  county? 

William  Rowe  was  bom  December  24,  1842,  and  died 
intestate  in  Bronx  coimty  July  22,  1915.  His  elder  sister, 
Mary  Lynch,  a  resident  of  Michigan,  died  before  him  leaving 
descendants,  and  his  yoimger  sister  Margaret  Sheridan  died 
without  issue  before  the  decedent.  His  yoimger  brother, 
Thomas  Rowe,  was  born  in  1844.  In  1874  while  employed  as 
a  laborer,  first  class,  in  the  department  of  yards  and  docks 
in  the  Brooklyn  Navy  Yard,  he  abandoned  his  wife  and  four 
children,  from  six  weeks  to  six  years  of  age,  without  disclosed 
cause,  and  without  making  any  provision  for  their  support. 
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and  has  never  since  then  conununicated  with  them  or  any 
of  them.  William  Rowe,  the  decedent,  took  care  of  the 
abandoned  family,  giving  money  for  their  support  and  interest- 
ing himself  in  their  welfare  like  a  father.  His  intimacy  with 
them  continued  until  the  day  of  his  death.  After  the  death 
of  William  Rowe,  the  children  of  Thomas  Rowe  instituted 
and  conducted  a  thorough  inquiry  and  search  for  him,  and 
not  only  failed  to  find  him,  but  failed  to  locate  him  anywhere, 
at  any  time,  since  his  abandonment  of  his  family  in  1874. 
Thereupon,  in  1916,  his  children  began  a  proceeding  before 
the  New  York  coimty  surrogate  to  establish  his  death  after 
that  of  his  brother  William  Rowe  and  for  the  appointment 
of  an  administrator  of  his  estate.  In  this  proceeding  it  was 
not  necessary  to  cite  any  one  as  all  the  children  joined  in  the 
petition.  (Code  Civ.  Proc.  §•  2590.)  The  proceeding  was 
referred  to  a  referee  before  whom  testimony  was  taken,  and 
he  made  his  report  finding  the  petitioners  entitled  to  a  decree 
adjudging  that  Thomas  Rowe,  brother  of  William  Rowe,  is 
dead  as  of  the  date  of  the  decree.  Surrogate  Fowler  approved 
and  confirmed  the  findings  and  conclusions  of  the  referee, 
and  entered  a  decree  thereon  fixing  the  date  of  the  death  of 
Thomas  Rowe  as  February  2,  1917;  and  in  accordance  with 
the  prayer  of  the  petition  directed  that  letters  of  administra- 
tion issue  to  the  Lawyers  Title  and  Trust  Company. 

Letters  of  administration  on  the  estate  of  William  Rowe 
were  issued  to  his  widow,  Mary  Rowe,  by  the  surrogate  of 
Bronx  county  on  August  10,  1916.  She  died  on  October 
25,  1916;  letters  of  administration  on  her  estate  were  issued 
to  her  brother  on  November  2,  1916;  and  a  proceeding  Was 
thereafter  commenced  for  the  judicial  settlement  of  her  account 
as  administratrix  of  the  estate  of  William  Rowe.  A  pro- 
ceeding was  thereupon  had  before  a  transfer  tax  appraiser, 
and  the  attorney,  for  the  children  and  the  administrator  of 
the  estate  of  Thomas  Rowe  appeared  and  offered  in  evidence 
a  complete  record  of  the  proceeding  in  the  New  York  coimty 
Surrogate's  Court  and  the  decree  fixing  the  date  of  the  death 
of  Thomas  Rowe  as  February  2,  1917;  and  he  contended  that 
this  decree  established  that  Thomas  Rowe  survived  William 
Rowe,  and  that  his  share  of  the  estate  should  be  paid  over 
to  his  administrator,  and  was  subject  to  a  tax  of  one  per  cent 
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and  entitled  to  an  exemption  of  $5,000.  The  appraiser 
assessed  the  tax  on  the  theory  that  Thomas  Rowe  predeceased 
William.  An  appeal  was  taken  to  the  surrogate,  who  affirmed 
the  findings  of  the  ajrpraiser. 

It  is  asserted  that  the  decree  of  the  Surrogate's  Court  of 
New  Yoric  county  fixing  the  date  of  the  death  of  Thomas 
Rowe  was  res  cdjudicata  and  binding  on  the  parties  to  this 
proceeding.  This  contention  is  supported  by  the  argument 
that  the  evidence  in  the  two  proceedings  was  identical;  that 
the  jurisdiction  of  the  Surrogate's  Court  of  New  York  county 
depended  upon  the  fact  of  the  death  of  Thomas  Rowe;  and, 
therefore,  the  adjudication  cannot  be  assailed  collaterally; 
and  the  head  note  to  O'Connor  v.  Huggins  (113  N.  Y.  511) 
is  quoted:  "  Although  Surrogates'  Courts  are  coiu1»  of  special 
and  limited  jurisdiction,  where  jurisdiction  to  act  exists  their 
orders  or  decrees  are  conclusive  until  they  are  revoked  or 
reversed  on  appeal.  *  *  *  That  conclusiveness,  in  the 
absence  of  fraud  or  collusion,  attaches  in  a  case  where  a  juris- 
dictional fact  is  in  question  and  it  appears  there  was  proof  with 
respect  to  its  existence,  upon  which  the  surrogate  decided." 

In  that  case  an  attack  was  made  upon  the  jurisdiction  of  the 
court,  to  grant  letters  of  administration,  where  the  adminis- 
trator had  after  proper  application  been  permitted  to  sell 
real  estate  of  the  decedent  to  pay  debts.  The  purchaser 
refused  to  take  title  and  an  action  was  brought  to  compel  a 
specific  performance  of  his  agreement.  The  defense  was  that 
the  Surrogate's  Court  did  not  have  jurisdiction  to  grant 
letters  because  the  decedent  had  no  personal  property  wilhin 
the  county  of  the  surrogate.  In  the  instant  case  the  juris- 
diction of  the  surrogate  to  grant  letters  is  not  involved;  the 
dale  of  the  death  of  Thomas  Rowe  was  not  necessary  to  be 
established,  and  all  that  the  surrogate  had  to  determine  was 
that  he  was  presumed  to  be  dead  prior  to  the  issuance  of 
letters;  and  the  surrogate  fixed  the  date  as  the  date  of  the 
decree  authorizing  letters  to  issue.  Letters  of  administration 
are  not  jjrima  fade  evidence  of  the  death  of  the  intestate; 
they  are  conclusive  evidence  of  the  authority  of  the  person 
to  whom  granted  and  are  sufficient  to  establish  the  repre- 
sentative character  of  the  party  who  assumes  to  sue  by  virtue 
thereof.     {CarroU  v.  CarroU,  60  N.  Y.  121,  123.)    The  decree 
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of  the  Surrogate's  Court  merely  decided  that  under  the  laws 
of  the  State  Thomas  Rowe  was  presumed  to  be  dead.  (Marks 
V.  Emigrant  Industrial  Savings  Banky  122  App.  Div.  661, 
663.)  In  no  event  was  it  an  adjudication  with  respect  to 
the  time  of  his  death,  and  it  was  incumbent  on  the  adminis- 
trator to  prove  as  a  fact  that  Thomas  survived  William,  in 
order  to  substantiate  his  claim  to  a  part  of  William's  estate. 
{Williams  v.  Post,  158  App.  Div.  818,  820;  Eckersley  v. 
Curran,  Id.  440,  442.)  In  the  case  under  consideration  it 
was  necessary  to  determine  the  time  when  the  presumption 
of  death  did  arige.  Although  the  evidence  was  the  same 
before  the  Bronx  county  surrogate  as  before  the  New  York 
county  surrogate,  the  exact  question  to  be  determined  was 
different.  All  the  New  York  coimty  surrogate  was  required 
to  decide  was  whether  Thomas  was  presumed  to  have  died 
some  time  before  letters  were  to  be  issued.  The  question 
to  be  determined  by  the  Bronx  county  surrogate  was  whether 
Thomas  died  before  July  22,  1915.  The  evidence  was  that 
the  last  time  any  mention  was  made  of  any  of  his  relatives 
having  heard  from  Thomas  was  in  December,  1894,  and 
January,  1895;  and  that  the  letters  of  those  dates  imdoubtedly 
referred  to  information  received  some  years  before  their  dates. 
The  surrogate  was  well  within  the  rules  of  presumption  of 
death  when  he  applied  the  period  of  seven  years  to  extend 
from  those  dates.  The  case  of  Matter  of  Wagener  (143  App. 
Div,  286),  in  which  this  court  laid  down  the  rules  as  to  the 
p]*esumption  of  death  arising  from  long-continued  and  unex- 
plained absence,  has  subsequently  been  referred  to  as  authori- 
tative. {Cerf  V.  Dienefy  148  App.  Div.  150;  Matter  of  Ben- 
jamin, 155  id.  233,  234.)  The  appellant  suggests  that  the 
authority  of  these  cases  is  impaired  by  the  fact  that  Cerf  v. 
Diener  was  reversed  by  the  Coiu-t  of  Appeals  (210  N.  Y. 
156).  That  case  was  a  submitted  controversy  pursuant  to 
section  1279  of  the  Code  of  Civil  Proceedure  and  the  Court  of 
Appeals  held  that  from  the  evidentiary  facts  submitted  differ- 
ent conclusions  might  be  drawn,  and  hence  a  case  was  not 
presented  for  the  determination  of  the  Appellate  Division 
within  the  provisions  relating  to  submitted  controversies;  and 
the  Court  of  Appeals,  therefore,  reversed  and  dismissed  the 
proceeding  without  prejudice  to  the  bringing  of  an  action. 
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In  the  instant  case  we  find  that  the  decision  of  the  surrogate 
is  supported  by  the  evidence. 

The  appraiser  also  held  that  there  was  a  presumption  that 
Michael  Lynch,  a  nephew  of  the  deceased,  died  before  William 
Rowe.  The  surrogate  reversed  this  finding  and  held  that 
the  evidence  was  insufiicient  to  raise  the  presumption  of  his 
death.  The  only  evidence  submitted  on  this  question  was 
an  affidavit  of  Margaret  M.  Lynch,  a  sister  of  Michael,  stating 
that  he  left  his  home  in  or  about  the  year  1887;  that  some 
years  afterward  several  letters  were  received  from  him  from 
somewhere  in  British  Columbia  and  thereafter  a  letter  from 
Mazatlan,  State  of  Sinaloa,  Mexico,  stating  that  he  intended 
to  go  into  the  mountains;  and  that  he  had  never  been  heard 
from  since;  that  at  the  time  of  the  last-mentioned  letter  the 
bubonic  plague  was  prevalent  in  that  portion  of  Mexico, 
and  that  the  Yaqui  Indians  were  in  revolt  and  were  murdering 
citizens  of  various  nationalities,  including  Americans;  that  she 
had  caused  inquiries  to  be  made  through  oflScers  of  the  United 
States  of  America,  both  in  British  Colmnbia  and  in  Mazatlan, 
but  had  been  imable  to  obtain  any  information  as  to  his 
whereabouts. 

The  letters  referred  to  as  having  been  received  from  Michael 
Lynch  were  not  produced  nor  was  the  date  of  their  receipt 
given.  Nor  was  it  shown  what  inquiries  were  made  of 
"  officers  of  the  United  States  "  or  who  these  officers  were, 
nor  were  the  replies  of  these  officers  produced.  This  failed 
to  show  diligent  and  systematic  search  to  ascertain  whether 
he  was  alive,  and  as  the  surrogate  correctly  held,  was  entirely 
insufficient  to  raise  a  presumption  of  death.  (Dunn  v.  Travis^ 
66  App.  Div.  317;  Matter  of  Wagener,  supra.)  It  is  significant 
that  the  learned  counsel  presented  most  circumstantial  and 
detailed  evidence  as  to  the  facts  which  tended  to  establish 
the  death  of  Thomas  Rowe,  but  contented  himself  with  this 
insufficient  statement  as  to  Michael.  It  is  safe  to  assinne 
that  nothing  further  could  be  presented  than  was.  The 
surrogate  has  directed  that  the  share  of  Michael  Lynch  be 
deposited  with  the  chamberlain  of  the  city  of  New  York 
to  the  credit  of  the  proceeding.  At  some  future  time  an 
application  can  be  made  for  the  payment  over  of  this  fxmd. 
At  that  time  further  evidence  can  be  produced.    The  rights 
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of  no  person  are,  therefore,  adversely  affected  by  this  dis- 
position of  the  matter  at  this  time. 

The  decree  and  orders  are  affirmed,  with  costs  to  all  parties 
appearing  and  filing  briefs  on  this  appeal  payable  out  of  the 
estate. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Grebnbaum,  JJ., 
concur. 

Decree  and  orders  affirmed,  with  costs  to  all  parties  appear- 
ing and  filing  briefs  on  this  appeal  payable  out  of  the  estate. 


Archibald  Charles  Heaphy,  Respondent,  Appellant,  v. 
Orro  M.  Eidlitz  and  Robert  J.  Eidlitz,  Appellants, 
Respondents. 

First  Department,  July  1,  1921. 

Pleadings  —  action  on  contract  of  employment  —  aUegationB  in 
complaint,  irrelevant  to  cause  of  action  aUeged,  properly  stricken 
out  —  distinct  alternative  causes  of  action  should  be  separately 
stated  and  numbered  —  complaint  to  contain  plain  and  concise 
statement  of  facts. 

In  an  action  on  a  contract  of  employment,  allegations  relating  to  a  prior 
contract  of  the  same  nature  are  irrelevant  and  immaterial  to  the  cause 
of  action  sought  to  be  alleged  and  were  properly  stricken  from  the 
complaint. 

Two  distinct  alternative  causes  of  action,  inconsistent  with  each  other, 
should  be  separately  stated  and  numbered.  Accordingly,  where  it  is 
alleged  in  a  complaint,  in  an  action  for  commissions  claimed  to  be  due 
the  plaintiff  on  net  profits,  that  the  defendant  refused  to  determine  the 
amount  of  net  profits  on  demand,  and  it  is  also  alleged  that  if  the  com- 
missions paid  to  plaintiff  represent  a  determination  of  the  net  profits 
then  such  determination  was  erroneous  and  unfair  and  included  erroneous 
charges  against  the  earnings  and  excluded  earnings,  two  causes  of  action 
are  pleaded  which  should  be  separately  stated  and  numbered. 

Section  481,  subdivision  2,  of  the  Code  of  Civil  Procedure  requires  a  com- 
plaint to  contain  a  plain  and  concise  statement  of  the  facts  constituting 
each  cause  of  action  without  unnecessary  repetition,  so  as  to  definitely 
inform  the  defendant,  that  he  may  intelligently  prepare  for  trial  and 
escape  surprise. 
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Appeal  by  the  plaintiff,  Archibald  Charles  Heaphy,  from 
so  much  of  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  ofl&ce  of  the  clerk  of 
the  coimty  of  New  York  on  the  5th  day  of  August,  1920, 
as  strikes  out  certam  paragraphs  of  the  amended  complaint. 

Appeal  by  the  defendants,  Otto  M.  Eidlitz  and  another, 
from  so  much  of  said  order  as  denies  in  part  defendants' 
motion  to  strike  out  certain  paragraphs  of  the  amended 
complaint  and  to  compel  the  plaintiff  to  make  said  complaint 
definite  and  certain  and  separately  state  and  number  the 
causes  of  action,  and  to  elect  one  of  three  inconsistent  forms 
of  alleging  the  first  four  causes  of  action  in  said  amended 
complaint. 

Charles  S.  NoyeSj  attorney  for  the  plaintiff. 

Cornelius  J.  Sullivan,  Jr.,  of  counsel  [Eidlitz  &  Htdse, 
attorneys],  for  the  defendants. 

Page,  J.: 

The  court  struck  out  the  4th,  5th,  6th,  7th  and  8th  para- 
graphs of  the  complaint  as  irrelevant  and  immaterial.  They 
relate  to  a  contract  of  employment  which  preceded  the  one 
involved  in  this  action.  The  plaintiff  appeals  from  this  portion 
of  the  order.  These  allegations  can  have  no  possible  relevancy 
to  the  cause,  of  action  sought  to  be  alleged.  The  plaintiff 
says  that  this  is  an  action  on  an  account,  but  it  is  not.  The 
order  in  so  far  as  appealed  from  by  plaintiff  should  be  affirmed, 
with  costs. 

In  disposing  of  a  demurrer  to  a  fonner  complaint,  the 
coiu't  pointed  out  that  a  determination  of  the  net  profits 
of  the  business  upon  which  plaintiff's  right  to  his  commission 
is  based  was  a  prerequisite  to  his  cause  of  action,  and  that 
the  complaint  must  allege  either  that  such  condition  has  been 
complied  with  or  that  it  has  been  waived  by  refusal  on  the 
part  of  the  defendant  to  make  such  determination  after 
demand  by  the  plaintiff.  In  speaking  of  the  provision  of 
the  contract  that  the  determination  of  the  net  profits  was  to 
be  made  by  the  employer  and  "  their  determination  to  be 
final  and  conclusive,"  the  court  said  that  such  a  provision 
was  not  contrary  to  public  policy,  and  that   "  The  courts. 
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of  course,  would  still  have  a  right  to  set  aside  and  disregard 
such  determination,  if  made  in  bad  faith."  The  plaintiff 
acting  on  this  suggestion  has  presented  in  the  amended  com- 
plaint now  before  us  by  alternative  pleading  all  of  these 
suggested  causes  of  action. 

The  complaint  separately  states  four  causes  of  action  based 
upon  the  right  to  recover  unpaid  profits  for  different  periods 
of  employment.  In  each  cause  of  action  it  is  stated  that  the 
plaintiff  had  requested  the  defendants  to  make  a  determination 
and  apportionment  of  the  net  profits  and  that  the  defendants 
refused,  and  have  failed  to  make  such  determination  and 
apportionment,  and  have  waived  the  right  to  make  such 
determination.  If  these  facts  are  proved  the  court  will 
ascertain  the  net  profits  of  the  business  and  make  such 
apportionment  as  the  contract  requires. 

The  plaintiff  also  alleges  that  if  such  determination  has 
been  made,  and  if  the  amounts  paid  to  him  are  claimed  to 
be  or  were  intended  to  be  a  determination  of  the  amount 
due  to  him  as  his  share  of  said  net  profits,  they  were  not 
stated  to  him  to  be  so  intended;  if  so  intended,  the  amounts 
represented  by  such  payments  were  imfair,  erroneous  and 
imjust,  and  were  not  in  accordance  with  the  facts,  and 
iQcluded  erroneous  charges  against  the  earnings,  and  omitted 
earnings  and  receipts  which,  should  properly  have  been  made 
the  basis  of  such  determination.  To  establish  this  cause  of 
action  the  plaintiff  will  have  to  prove  that  items  of  charge 
were  included,  and  that  items  of  credit  were  omitted  from 
the  calculation  and  determination,  either  by  mistake  or 
intentionally  in  bad  faith.  It  is  obvious  that  there  are  two 
distinct  alternative  causes  of  action,  which  are  inconsistent 
with  each  other. 

As  there  are  two  causes  of  action  set  forth  they  should 
be  separately  stated  and  numbered,  that  the  defendants  may 
plead  or  move  as  they  may  be  advised  with  regard  to  each. 
The  court  at  Special  Term  held  that  the  defendants  could 
easily  deny  both.  But  the  defendants  may  have  defenses  to 
one  that  they  have  not  to  the  other,  or  may  have  other  relief 
as  to  one  which  would  not  be  applicable  to  the  other.  In 
the  present  form  of  the  complaint,  the  defendants  cannot 
avail  themselves  of  these  different  pleadings  or  motions.     The 
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Code  of  Civil  Procedure  requires  the  complaint  to  contain  "  a 
plain  and  concise  statement  of  the  facts  constituting  each 
cause  of  action  without  unnecessary  repetition."  (§  481, 
subd.  2.)  The  purpose  of  this  is  that  the  defendant  may  be 
definitely  informed  of  the  facts  constituting  the  cause  of 
action,  not  alone  that  he  may  plead,  but  that  he  may  prepare 
intelligently  for  trial  and  not  be  subjected  to  siuprise  by  a 
claim  of  some  imforeseen  construction  put  upon  obscure  alle- 
gations of  pleading  at  the  trial.  {Glover  v.  HoJbrook,  Cabot 
&  Rollins  Corp.,  189  App.  Div.  328,  330;  Stabilimento  Metal- 
lurgico  Ligure  v.  Joseph,  Id.  173,  176  et  seq.) 

If  the  plaintiff  desires  to  state  only  one  cause  of  action 
he  should  elect  which  he  desires  to  state,  whether  it  be  that 
the  defendants  refused  after  demand  to  make  a  determination 
and  apportionment,  or  whether  the  determination  and  appor- 
tionment that  they  made  was  erroneous  and  fraudulent;  and 
he  should  omit  the  allegations  as  to  the  other.  If  he  desires 
to  set  up  both  causes  of  action  then  the  facts  constituting 
each  should  be  separately  stated  and  numbered.  (See  Code 
Civ.  Proc.  §  483.) 

As  it  will  be  necessary  for  the  plaintiff  to  serve  an  amended 
complaint  he  should  make  his  allegations  of  payments  more 
definite  and  certain.  In  the  24th  paragraph  of  the  complaint 
there  are  more  than  500  items  of  payments  stated  with  dates 
and  amounts  only.  All  but  34  of  them  are  clearly  payments 
on  account  of  salary,  about  which  there  is  no  controversy, 
and  have  no  proper  place  in  the  complaint.  These  merely 
serve  to  confuse  the  issues  tendered. 

The  order  will,  therefore,  be  modified  in  accordance  with 
this  opinion  and  as  modified  affirmed,  with  ten  dollars  costs 
and  disbursements  to  the  appellant. 

Clarke,  P.  J.,  Dowling,  Smith  and  Greenbaum,  JJ., 
concur. 

Order  modified  as  directed  in  opinion  and  as  so  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  appellant. 
Settle  order  on  notice. 
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RicHABD  Kennedy,  Appellant,  v.  The  Cunard  Steamship 
Company,  Limited,  Respondent. 

First  Departmenti  July  1,  1921. 

Ships  and  fthipping  —  action  to  recover  for  injury  to  longshoreman 
as  result  of  faU  through  hatchway  aboard  ship  while  employed 
as  stevedore  —  master  liable  for  failure  to  take  reasonable  pre- 
cautions —  foreman  not  fellow-servant  —  contributory  negligenoe 
question  for  Jury  —  no  assumption  of  risk  by  plaintiff  —  Work- 
men's Compensation  Law  inapplicable,  remedy  being  at  common 
law  —  maritime  law  as  to  contributory  negligence,  fellow-servant 
doctrine  and  measure  of  damages  applicable. 

In  an  action  by  a  longshoreman,  employed  in  stowing  a  cargo  upon  a 
vessel  in  navigable  waters,  to  recover  damages  for  injuries  suffered  by 
reason  of  a  fall  through  an  open  hatchway,  it  appeared  that  in  obedience 
to  the  foreman's  orders,  the  plaintiff  left  the  lower  hold,  where  he  had 
been  employed  all  day,  and  came  through  the  open  hatchway  to  the 
orlop  deck  above  where  he  had  been  directed  to  leave  his  coat;  that  the 
other  men  in  the  gang  passed  to  the  deck  above  just  ahead  of  the  plaintiff 
and  proceeded  to  close  down  the  hatches  as  they  had  been  directed  by 
the  foreman;  that  as  plaintiff  turned  toward  a  bulkhead  door,  the  hatch- 
way was  suddenly  closed  without  warning,  leaving  him  to  grope  in  the 
darkness  for  another  exit;  that  after  shouting  to  the  men  above  and 
receiving  no  answer  he  proceeded  to  the  bulkhead  door  cautiously, 
mindful  of  the  open  hatchway,  and  while  carefully  feeling  his  way  in  the 
darkness  he  suddenly  fell  and  suffered  injuries. 

HM,  on  all  the  evidence*  that  the  plaintiff  made  a  -prima  facie  case  and  the 
master  was  liable. 

A  duty  devolved  upon  the  master  to  take  reasonable  precautions  to  see 
that  all  the  men  had  come  up  and  not  to  close  the  hatches  until  all  had 
had  a  reasonable  opportunity  to  reach  the  upper  deck.  The  master  could 
perform  that  duty  through  another;  but  it  was  the  master's  duty  that 
the  other  was  performing  and  for  a  failure  to  discharge  it  the  master  was 
liable. 

Whether  the  plaintiff  was  chargeable  with  contributory  negligence  was 
clearly  a  question  of  fact  for  the  jury. 

The  risks  which  a  servant  assumes  are  either  such  as  are  incident  to  his 
employment,  after  the  master  has  discharged  his  duty  of  reasonable  care 
to  prevent  them,  or  such  as  are  quite  as  open  and  obvious  to  the  servant 
as  to  the  master. 

The  plaintiff  was  not  employed  to  work  in  the  ship  in  the  darkness,  and 
it  cannot  be  said  he  assumed  the  risk  of  falling  into  the  hatch,  when  ail 
light  had  been  cut  off  by  the  master's  negligent  act. 
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It  seems,  that  the  plaintiff  is  not  entitled  to  compensation  under  the  Work- 
men's Compensation  Law,  but  his  remedy  is  at  common  law  in  the  courts 
of  this  State  under  the  rules  of  those  courts.  But  the  rules  relating  to 
contributory  negligence,  acts  of  fellow-servants  and  the  measure  of 
recovery  must  be  determined  by  the  maritime  law. 

Appeal  by  the  plaintiflf,  Richard  Kennedy,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  tte  clerk  of  the  county  of  New  York  on  the 
21st  day  of  May,  1920,  upon  the  dismissal  of  the  complaint 
by  direction  of  the  court  at  the  close  of  the  case. 

Robert  Stewart,  for  the  appellant. 

ThaMeus  G.  Cowell  of  coimsel  [Lord,  Day  &  Lord,  attorneys], 
for  the  respondent. 

Page,  J.: 

Plaintiff  was  a  longshoreman,  and  on  September  23,  1916, 
was  working  for  the  defendant  in  loading  the  cargo  on  board 
the  steamship  Andania,  then  lying  in  the  North  river.  He 
was  working  in  the  lower  hold,  below  the  orlop  deck,  at  No. 
3  hatch.  This  hatch  and  those  directly  above  it  on  the 
upper  decks  were  all  of  the  same  size,  and  formed  the  opening 
into  compartment  No.  3  of  the  ship.  This  compartment  was 
divided  from  compartment  No.  4  by  a  water-tight  bulkhead 
extending  clear  across  the  ship  on  the  orlop  deck,  and  just 
aft  of  the  hatch,  leaving  a  space  of  only  two  or  three  feet 
between  the  bulkhead  and  the  hatch.  This  bulkhead  had  in 
it  a  door  opening  from  No.  4  to  No.  3  compartment  on  the 
right-hand  side  of  the  hatch  looking  forward.  The  hatch  was 
flush  with  the  deck  and  had  no  coaming  or  guard  around  it. 
To  go  from  his  work  in  the  lower  hold  to  the  dock  it  was 
necessary  for  the  plaintiflf  to  pass  forward  in  the  lower  hold, 
across  the  hatch  opening,  to  a  ladder  which  extended  up  from 
the  lower  hold  to  the  orlop  deck  through  a  small  manhole, 
and  on  reaching  the  orlop  deck  to  pass  this  open  hatch  to 
the  bulkhead  door,  and  enter  compartment  No.  4,  and  from 
there  pass  up  the  gangways  until  the  upper  deck  was  reached, 
and  thence  to  the  dock. 
Plaintiflf  had  worked  all  day  in  this  lower  hold,  all  the 
tches  being  open  clear  to  the  upper  deck,  and  the  men 
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working  by  the  daylight  coming  through  these  hatches.  At 
five  o'clock  the  foreman  called  out  for  the  men  below  on  the 
various  decks  to  come  up  and  put  on  their  hatches.  When 
plaintiff  and  his  fellow-workmen  went  to  work,  they  were 
told  to  leave  their  garments  on  the  orlop  deck.  Plaintiff 
left  his  coat  on  the  left  side  of  the  ship  a  little  forward  of  the 
hatch  on  that  deck.  He  was  the  last  man  of  the  gang  to 
quit  work  on  that  day.  The  other  men  passed  up  to  the 
decks  above,  and  the  first  man  up  began  to  put  the  hatch 
covers  on  the  hatch  of  the  upper  deck,  this  being  the  only 
one  on  which  the  covers  were  placed.  These  covers  were  in 
sections.  At  the  time  the  plaintiff  went  up  the  ladder  to  the 
orlop  deck  these  hatch  covers  were  partly  on,  but  there  was 
sufficient  Ught  for  him  to  see  his  coat.  He  walked  over  to 
the  left-hand  side  and  picked  up  his  coat.  As  he  turned  to 
go  to  the  bulkhead  door,  the  hatch  was  suddenly  closed, 
shutting  out  all  light  from  the  deck  the  plaintiff  was  on. 
Nothing  was  done  to  ascertain  whether  the  men  were  all  out, 
or  any  warning  given  before  this  was  done.  Plaintiff  shouted 
to  the  men  above.  Getting  no  answer  and  realizing  that  the 
men  were  leaving  the  ship  for  the  night,  he  then  endeavored 
to  make  his  way  to  the  bulkhead  door.  He  knew  that  he. 
would  have  to  pass  the  open  hatch,  so  he  proceeded  cautiously, 
shuffling  one  foot  ahead  of  the  other  carefully  feeling  his  way 
in  the  darkness,  trying  to  prevent  himself  from  stepping  into 
the  open  hatch.  He  suddenly  fell  into  it  and  received  injuries 
for  which  the  action  was  brought. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel 
moved  to  dismiss  on  the  ground  that  the  plaintiff  had  failed 
to  prove  facts  sufficient  to  constitute  a  cause  of  action,  also 
on  the  ground  that  the  evidence  proved  contributory  negligence, 
and  that  the  plaintiff  assumed  the  risk  and  that  if  there  was 
any  negligence  it  was  the  neghgence  of  a  fellow-servant  for 
which  the  master  was  not  responsible.  The  court  granted 
the  motion.    In  this  he  erred. 

The  danger  of  injury  to  a  man,  left  in  utter  darkness  in 
the  ship  with  its  open  hatchway,  was  obvious.  It  was  a 
duty  that  the  master  owed  to  the  employees,  to  take  reasonable 
precautions  to  see  that  all  the  men  had  come  up  from  the 
hold  and  not  to  close  down  the  hatches  \mtil  all  the  men  had 


Digitized  by 


Google 


462  Kennedy  v.  Cunard  Steamship  Co.,  Ltd. 

First  Department,  July,  1931.  [Vol.  197 

a  reasonable  opportunity  to  reach  the  upper  deck.  This  was 
a  duty  that  the  master  could  discharge  through  another; 
but  it  was  the  master's  duty  that  the  other  was  performing, 
and  for  a  failure  to  discharge  it  the  master  was  liable. 
{Corcoran  v.  HoJbrook,  59  N.  Y.  517;  McGovem  v.  Central 
Vermont  R.  R.  Co.,  123  id.  280,  288;  Eastland  v.  Clarke,  165 
id.  420,  429.)  The  foreman  in  this  case  directed  the  work  in 
the  three  aft  hatches;  the  men  took  their  orders  from  him  and 
appUed  to  him  for  tackle  and  other  appliances  used  in  their 
work;  it  was  he  who  gave  the  orders  to  close  the  hatches.  He 
Was  not  a  fellow-serv^ant  but  was  the  alter  ego  of  the  defendant. 
The  plaintiff  made  a  jrriTna  fade  case. 

Whether  the  plaintiff,  placed  in  the  situation  that  he  was 
by  the  closing  of  the  hatch,  and  failing  to  get  any  response 
to  hi^  outcries,  was  chargeable  with  contributory  negligence 
in  going  forward  in  the  manner  he  did  was  clearly  a  question 
of  fact  for  the  jiuy.  The  plaintiff  did  not  assume  the  risk, 
"It  is  now  the  settled  law  of  this  State  that  the  risks  which 
a  servant  assumes  are  either  such  as  are  incident  to  his  employ- 
ment, after  the  master  has  discharged  his  duty  of  reasonable 
care  to  prevent  them,  or  such  as  are  quite  as  open  and  obvious 
to  the  servant  as  the  master.''  {EasUand  v.  Clarke,  supra, 
427.)  The  plaintiff  was  not  employed  to  work  in  the  ship 
in  the  darkness.  The  risk  of  falling  into  the  open  hatch  in 
the  daytime,  when  engaged  in  the  work,  he  assumed.  But 
the  risk  of  falling  into  the  hatch,  when  all  light  had  been  cut 
off  by  the  master's  negligent  act,  he  did  not  assume.  It 
follows  that  the  judgment  will  have  to  be  reversed  and  a 
new  trial  granted. 

Involved  in  this  case  are  questions  of  great  importance 
which  have  not  been  determined  by  our  Court  of  Appeals  and 
are  presented  for  the  first  time  to  this  court  on  this  appeal. 
They  were  suggested  in  the  opening  of  coimsel  at  the  trial, 
but  as  the  case  was  tried  on  the  theory  of  common-law  liability 
and  so  disposed  of  by  the  trial  justice,  we  have  not  considered 
these  questions  in  disposing  of  the  case  before  us.  As,  however, 
we  have  ordered  a  new  trial,  and  these  questions  have  been 
presented  by  the  coimsel  for  the  plaintiff,  we  feel  it  incumbent 
on  us  to  give  them  careful  consideration  in  advance  of  that 
trial,  for  the  assistance  of  the  trial  court. 
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The  plaintiff  was  a  longshoreman  employed  in  stowing  a 
cargo  upon  a  vessel  engaged  in  foreign  commerce,  and  sustained 
injuries  upon  the  vessel  when  it  was  tied  to  a  dock  in  the 
harbor  of  New  York  city.  The  Workmen's  Compensation 
Law  (§  2,  group  10,  as  amid,  by  Laws  of  1916,  chap.  622;  since 
amd.  by  Laws  of  1917,  chap.  705,  and  re-enacted  by  Laws  of 
1918,  chap.  249)  classified  longshore  work,  including  the  load- 
ing or  unloading  of  cargoes  or  parts  of  cargoes,  as  among  the 
hazardous  employments  covered  by  the  act,  and  section  114 
provided:  ''The  provisions  of  this  chapter  shall  apply  to 
employers  and  employees  engaged  in  intrastate,  and  also  in 
interstate  or  foreign  commerce,  for  whom  a  rule  of  liability  or 
method  of  compensation  has  been  or  may  be  established  by  the 
Congress  of  the  United  States,  only  to  the  extent  that  their 
mutual  connection  with  intrastate  work  may  and  shall  be 
clearly  separable  and  distinguishable  from  interstate  or  foreign 
conamerce,  except  that  such  employer  and  his  employees 
working  only  in  this  State  may,  subject  to  the  approval  and 
in  the  manner  provided  by  the  Commission  and  so  far  as  not 
forbidden  by  an  act  of  Congress,  accept  and  become  bound 
by  the  provisions  of  this  chapter  in  like  manner  and  with 
the  same  effect  in  all  respects  as  provided  herein  for  other 
employers  and  their  employees." 

The  defendant  has  complied  with  the  requirements  of  the 
Workmen's  Compensation  Law  of  this  State,  and  the  Com- 
mission made  an  award  of  compensation  for  the  plaintiff's 
rnjuries,  which  was  being  paid.  The  Supreme  Court  of  the 
United  States  reversed  Mailer  of  Jensen  v.  Southern  Pacific 
Company  (215  N.  Y.  514),  holdmg  that  "  The  work  of  a 
stevedore  in  which  the  deceased  was  engaging  is  maritime 
in  its  nature;  his  employment  was  a  maritime  contract;  the 
injuries  which  he  received  were  Ukewise  maritime;  and  the 
rights  and  liabilities  of  the  parties  in  connection  therewith 
were  matter?  clearly  within  the  admiralty  jurisdiction.  *  *  * 
The  Legislature  exceeded  its  authority  in  attempting  to 
extend  the  statute  under  consideration  to  conditions  like 
those  here  disclosed.  So  applied,  it  conflicts  with  the  Consti- 
tution and  to  that  extent  is  invalid."  (Southern  Pacifi/^  Co.  v. 
Jensen,  244  U.  S.  205, 217.)  The  payment  of  the  compensation 
by  the  defendant  was  stopped  and  this  action  was  brought. 
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After  the  decision  in  the  Jensen  case  Congress  amended 
section  9  of  the  Judiciary  Act  of  1789  which  had  been  con- 
tinued by  the  United  States  Revised  Statutes,  sections  563  and 
711,  and  by  the  Judicial  Code,  sections  24  and  256,  and  which 
vested  in  the  Federal  courts  ''  exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction  *  *  * 
saving  to  suitors,  in  all  cases,  the  right  of  a  common  law  remedy, 
where  the  common  law  is  competent  to  give  it,''  by  adding 
to  subdivisions  3  of  sections  24  and  256  of  the  Judicial  Code, 
the  additional  saving  clauses,  ''  and  to  claimants  the  rights 
and  remedies  under  the  Workmen's  Compensation  Law  of  any 
State."  (See  1  U.  S.  Stat,  at  Large,  76,  77,  §  9;  U.  S.  R.  S. 
§  563,  subd.8;  Id.  §  711,  subd.  3;  Judicial  Code  [36  U.S.  Stat, 
at  Large,  1091],  §  24,  subd.  3,  as  amd.  by  40  id.  395,  chap.  97, 
§  1;  Judicial  Code  [36  U.  S.  Stat,  at  Large,  1160,  1161],  §  256, 
subd.  3,  as  amd.  by  40  id.  395,  chap.  97,  §  2.)  The  Court  of 
Appeals  assumed  that  Congress  acted  within  its  powers  and 
had  confided  to  the  States  the  power  to  enact  and  enforce 
Workmen's  Compensation  Acts  in  respect  to  injuries  received 
in  the  course  of  maritime  employment.  {Matter  of  Stewart  v. 
Knickerbocker  Ice  Co.,  226  N.  Y.  302.)  But  on  writ  of  error 
the  United  States  Supreme  Court  reversed  this  case,  holding 
the  attempted  amendment  unconstitutional,  as  a  delegation  of 
the  legislative  power  of  Congress,  and  as  defeating  the  purposes 
of  the  United  States  Constitution  respecting  the  harmony  and 
uniformity  of  the  maritime  law.  ( Knickerbocker  Ice  Co.  v. 
Stewart,  253  U.  S.  149.)  Therefore,  although  both  of  these 
cases  were  decided  by  a  closely  divided  court,  five  to  four, 
it  may  be  accepted  as  settled  that  this  plaintiff  is  not  entitled 
to  compensation  under  the  Workmen's  Compensation  Law 
{Matter  of  Doey  v.  Howland  Co.,  224  N.  Y.  30)  and  is  entitled 
to  enforce  whatever  other  remedy  he  has  for  the  injuries 
sustained. 

An  award  under  the  Workmen's  Compensation  Law  is  not 
made  on  the  theory  of  a  tort  committed;  compensation  is 
given  whether  the  injury  was  sustained  with  or  without 
negligence;  it  is  given  upon  the  theory  that  the  statute 
providing  for  the  award  is  read  into  and  becomes  a  part  of 
the  contract.  {Matter  of  Doey  v.  Howland  Co.,  supra,  36.) 
The  test,  therefore,  applied  in  the  above  cases  was  whether 
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the  contract  of  employment  wsts  of  a  maritime  nature,  the 
true  test  being  the  subject-matter  of  the  contract,  the  nature 
and  character  of  the  work  to  be  done.  But  as  the  maritime 
contracts  relate  to  a  subject  of  exclusive  Federal  jurisdiction 
a  State  statute  cannot  be  read  into  the  contract. 

In  torts  the  rule  is  different.  Jurisdiction  depends  solely 
on  the  place  where  the  tort  is  committed.  "  '  Every  species 
of  tort,  however  occurring,  and  whether  on  board  a  vessel 
or  not,  if  upon  the  high  seas  or  navigable  waters,  is  of  admiralty 
cognizance.'  "  {AUantic  Transport  Co.  v.  Imbrovekf  234  U.  S. 
52,  60.)  In  that  case  the  person  injured  was  a  stevedore,  and 
the  court  said:  '*  The  Ubellant  was  injured  on  a  ship,  lying 
in  navigable  waters,  and  while  he  was  engaged  in  the  perform- 
ance of  a  maritime  service.  We  entertain  no  doubt  that  the 
service  in  loading  and  stowing  a  ship's  cargo  is  of  this  character. 
Upon  its  proper  performance  depend  in  large  measure  the 
safe  carrying  of  the  cargo  and  the  safety  of  the  ship  itself; 
and  it  is  a  service  absolutely  necessary  to  enable  the  ship  to 
discharge  its  maritime  duty.  Formerly  the  work  was  done 
by  the  ship's  crew;  but,  owing  to  the  exigencies  of  increasing 
commerce  and  the  demand  for  rapidity  and  special  skiU,  it 
has  becon^e  a  specialized  service  devolving  upon  a  class  '  as 
clearly  identified  with  maritime  affairs  as  are  the  mariners.' " 
(Id.  61.)  In  the  instant  case  the  plaintiff  was  injured 
because  the  care  required  by  law  was  not  taken  to  protect 
him  from  injury  in  his  place  of  work.  It  was  a  tort  for  which 
a  right  of  action  was  given  at  common  law.  The  injury  was 
sustained  upon  a  vessel  upon  navigable  waters,  while  the 
plaintiff  was  engaged  in  a  maritime  service.  It  was,  therefore, 
a  maritime  tort,  to  redress  which  he  could  pursue  his  remedy, 
either  in  rem  against  the  vessel,  or  in  personam  against  the 
owner,  in  courts  having  maritime  jurisdiction. 

The  Appellate  Division  of  the  Second  Department  has 
stated  in  a  per  curiam  opinion  that  the  State  Supreme  Court 
cannot  try  an  action  for  injuries  sustained  by  reason  of  a 
maritime  tort;  that  it  is  a  matter  peculiarly  within  the  juris- 
diction of  the  admiralty  courts.  {Johnson  v.  Standard 
Transportation  Co.y  188  App.  Div.  934.)  If  this  is  a  correct 
statement  then  the  complaint  in  this  case  would  have  to  be 
App.  Div.  —  Vol.  CXCVII.        30 
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dismissed.  The  statement  was,  however,  obiter  dictum.  The 
action  had  been  tried  and  submitted  to  the  jury  as  a  common- 
law  action  for  damages  for  negligence.  The  jury  rendered  a 
verdict  for  the  defendant.  On  appeal  the  plaintiff  desired 
to  have  the  case  sent  back  to  be  tried  on  an  entirely  different 
theory.  The  court  very  properly  affirmed  the  judgment 
because  of  the  plaintiff's  election  of  remedies. 

The  question  of  the  liability  of  the  master  for  an  injury 
sustained  on  shipboard  by  reason  of  an  insufficient  appliance 
was  before  this  court.  (Simpson  v.  AUantic  Coast  Shipping 
Co.,  Inc.,  191  App.  Div.  844,  849.)  The  majority  of  the  court 
assumed  that  the  rule  of  damages  would  have  been  the  same 
under  the  maritime  law  as  that  applied  upon  the  trial  and 
affirmed  the  judgment  without  determining  the  question. 
We  can,  therefore,  consider  the  questions  presented  by  this 
appeal  unembarrassed  by  those  cases. 

Article  3,  section  2,  subdivision  1,  of  the  Constitution  of  the 
United  States  extends  the  judicial  power  of  the  United  States 
to  all  cases  of  admiralty  and  maritime  jurisdiction.  Article  1, 
section  8,  subdivision  18,  gives  Congress  the  power  to  make 
all  laws  necessary  for  the  execution  of  the  powers  granted. 
By  section  9  of  the  Judiciary  Act  of  1789  the  District  Courts 
of  the  United  States  were  given  '*  exclusive  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
*  *  *  saving  to  suitors,  in  all  cases,  the  right  of  a  common 
law  remedy,  where  the  common  law  is  competent  to  give  it." 
This  grant  was  continued  by  the  United  States  Revised  Stat- 
utes, sections  563  and  711,  and  by  the  Judicial  Code,  sections 
24  and  256.  There  have  been  numerous  decisions  construing 
this  section.  {Waring  v.  Clarke,  5  How.  [U.  S.]  441,  460; 
The  Moses  Tayl(/r,  4  Wall.  411;  The  Hine  v.  Trevor,  Id.  555; 
The  Belfast,  7  id.  624;  Leon  v.  Gakeran,  11  id.  185;  Steamboat 
Co.  V.  Chase,  16  id.  522;  The  Lottawanna,  21  id.  558;  The 
Glide,  167  U.  S.  606;  Chelentis  v.  Luckenbach  S.  S.  Co.,  247 
id.  372.)  These  cases  settle  the  law  to  be  that  actions 
in  rem,  whether  arising  under  the  general  maritime  law  or  to 
enforce  liens  given  by  the  United  States  or  local  State  statutes, 
must  be  prosecuted  in  admiralty  iq  the  United  States  courts, 
while  actions  in  personam,  arising  out  of  maritime  contracts 
or  torts,  may  be  brought  in  admiralty  or  on  the  law  side  of 
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the  United  States  court  or  in  a  State  court  having  an  appro- 
priate common-law  remedy.  It  is  the  right  sanctioned  by 
the  maritime  law  that  may  be  enforced  by  any  court  having 
jurisdiction  of  the  parties  or  the  res  by  the  common-law 
remedies  appropriate  thereto.  This  clause  gives  a  right  of 
election  of  a  forum  for  the  enforcement  of  the  maritime  right 
or  to  remedy  the  maritime  wrong  and  thereby  allows  election 
of  the  procedure,  whereby  the  matter  may  be  decided.  But 
the  complaining  party  has  no  right  of  election  to  determine 
whether  the  defendant's  liability  shall  be  measured  by  common- 
law  standards  rather  than  by  those  of  the  maritime  law. 
(Chelentis  v.  Luckenbach  S.  S.  Co.,  247  U.  S.  372,  383.)  The 
maritime  law  as  fixed  and  determined  by  the  acts  of  Congress 
and  the  general  maritfane  law  as  accepted  by  the  Federal 
courts  constitute  part  of  the  national  law  applicable  to  matters 
within  the  admiralty  and  maritime  jurisdiction.  The  rights 
and  liabilities  arising  out  of  maritime  contracts  or  nuuritime 
torts,  as  recognized  and  declared  by  the  maritime  law,  cannot 
be  changed  by  State  statute,  nor  by  substitution  of  a  common- 
law  right  or  liability. 

The  instant  case  is  an  action  for  damage  for  personal 
injuries,  for  which  there  exists  in  this  State  a  common-law 
remedy.  Therefore,  the  action  may  be  brought  in  our  Supreme 
Court,  the  rules  of  practice,  pleading  and  evidence  of  om* 
courts  apply,  and  the  cause  will  be  tried  in  conformity 
therewith;  but  the  rules  relating  to  contributory  negligence, 
acts  of  fellow-servants,  and  the  measure  of  recovery  must  be 
determined  by  the  maritime  law  and  not  by  the  common  law. 

In  maritime  law  contributory  negligence  of  the  injured 
party  does  not  defeat  a  recovery  but  goes  to  a  reduction,  or 
more  appropriately,  an  apportionment  of  the  damage.  The 
general  rule  of  the  common  law  exempting  the  master  from 
liability  for  injury  to  a  servant  by  a  fellow-servant  is  not  fully 
applied  by  the  maritime  law.  And  the  rules  applicable  to 
the  recovery,  whether  of  full  indemnity,  or  wages,  maintenance 
and  cure,  must  be  taken  into  consideration,  and  the  relief 
given  according  to  the  rules  of  maritime  rather  than  common 
law. 

If  the  case  is  retried  it  should  be  tried  with  reference  to  the 
rules  of  maritime  law  applicable  to  maritime  torts. 
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The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

DowLiNG,    Laughlin,    Merrell    and    Grkenbaum,    J  J., 
concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


Pease  Piano  Company,  Respondent,  v.  George  N.  Taylor, 

Appellant. 

First  Department)  July  1,  ld21. 

PleadingB  —  motion  for  Judirment  on  pleadingB  may  be  heard  before 
referee  appointed  to  hear  and  determine  issue  —  court  not  deprived 
of  Jurisdiction  to  entertain  motion  —  when  contract  may  be 
considered  on  motion  —  principal  and  agent  —  action  to  recover 
excess  of  drawing  account  over  and  above  commissions  earned  — 
complaint  not  stating  cause  of  action  —  failure  to  allege  express  or 
impUed  agreement  to  repay  excess  of  advances  over  commissions. 

A  motion  for  judgment  on  the  pleadings  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  can  be  heard 
before  a  referee  api>ointed  to  hear  and  determine  the  issues,  since  such 
a  referee  takes  the  place  of  the  court,  and,  in  the  trial  of  a  cause,  has 
substantially  all  the  powers  of  a  court. 

His  appointment,  however,  does  not  deprive  the  court  of  jurisdiction  to 
entertain  the  motion,  and  where  the  plaintiff  has  delayed  noticing  the 
cause  for  a  hearing  before  the  referee  for  more  than  fourteen  months, 
the  defendant  is  entitled  to  a  determination  on  his  motion  by  the  justice 
at  Special  Term. 

A  copy  of  a  contract  of  employment  annexed  to  plaintiff's  bill  of  particulars 
can  be  considered  on  the  motion  where  the  plaintiff  has  stated  the  contract 
to  be  the  instrument  upon  which  the  action  is  predicated  and  has  alleged 
the  legal  effect  thereof  in  the  complaint. 

A  complaint  in  an  action  to  recover  from  a  salesman  the  difference  between 
the  amount  paid  him  on  a  drawing  account  and  the  amount  of  com- 
missions earned  and  credited  to  him  on  such  account  will  be  dismissed 
where  it  fails  to  set  out  an  agreement,  express  or  implied,  to  repay  any 
excess  of  payments  on  the  drawing  account  over  commissions  earned. 

Appeal  by  the  defendant,  George  N.  Taylor,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
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and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  April,  1921,  denying  defendant's 
motion  for  judgment  on  the  pleadings. 

John  Ewen  of  counsel  [Wilder,  Ewen  &  Patterson,  attorneys], 
for  the  appellant. 

Bruce  Ellison  of  counsel  [WiUiam  B.  Ellison  with  h\m  on 
the  brief;  Ellison,  Ellison  &  Eraser,  attorneys],  for  the 
respondent. 

Page,  J.: 

The  motion  was  denied  on  the  groimd  that  it  should  have 
been  made  before  the  referee  appointed  to  hear  and  determine 
the  issue,  and  without  prejudice  to  a  renewal  of  the  motion 
before  the  referee. 

The  referee  was  appointed  by  an  order  dated  January  5, 
1920.  This  motion  was  made  on  March  22,  1921.  No 
notice  of  a  hearing  before  the  referee  has  been  served. 

The  purpose  of  section  547  of  the  Code  of  Civil  Procedure 
is  to  enable  a  litigant  at  any  time  after  issue  joined  and  before 
trial  to  move  for  judgment  on  the  pleadings,  as  he  could  upon 
the  trial.  A  motion  for  judgment  upon  the  groimd  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  could  be  made  before  the  referee  to  hear  and  determine 
upon  the  hearing  before  him.  Such  "  a  referee  takes  the 
place  of  the  court,  and,  in  the  trial  of  the  cause,  has  substan- 
tially all  the  powers  of  a  court  at  Special  Term  or  circuit." 
{Schuyler  v.  Smith,  51  N.  Y.  309,  317;  Coffin  v.  Reynolds, 
37  id.  640.)  His  appointment,  however,  does  not  deprive  the 
court  of  jurisdiction  to  entertain ,  the  motion.  If  after  a 
notice  of  hearing  had  been  served,  the  party  should  serve 
notice  of  a  motion  before  the  court  for  judgment  on  the 
pleadings,  the  court  might  very  properly  decline  to  entertain 
the  motion  and  remit  the  party  to  his  motion  before  the 
referee,  as  the  court  would  do  if  the  motion  were  made  after 
a  cause  was  on  the  day  calendar  for  trial.  In  such  a  case 
section  547  would  be  utilized  for  delay  and  not  for  a  speedy 
determination  of  the  case.  In  the  case  under  consideration 
the  plaintiff  has  delayed  noticing  the  cause  for  a  hearing 
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before  the  referee  for  more  than  foiirteen  months.  The 
defendant  is  not  required  to  bring  the  issues  to  trial.  Whether 
there  is  a  cause  of  action  alleged  against  him  the  defendant 
is  entitled  to  have  determined  by  the  court  without  waiting, 
for  a  longer  period  of  time,  for  the  plaintiff  to  bring  the  issues 
to  trial.  The  justice  at  Special  Term  should  have  heard  the 
motion.- 

The  action  is  brought  to  recover  from  a  salesman  the 
difference  between  the  amoimt  paid  him  on  a  drawing  accoimt 
and  the  amount  of  commissions  earned  and  credited  to  him* 
on  such  account.  The  complaint  does  not  allege  an  agreement 
to  repay  any  excess  of  advances  over  commissions  earned. 
Annexed  to  the  bill  of  particulars  served  by  the  plaintiff  is 
a  copy  of  the  contract  of  employment.  This  contract  can  be 
considered  on  the  motion.  As  the  plaintiff  has  stated  this  to 
be  the  contract  upon  which  the  action  is  predicated,  the 
legal  effect  of  which  is  alleged  in  the  complaint,  we  can  treat 
it  as  if  a  copy  were  annexed  to  the  complaint  and  referred  to 
and  made  a  part  thereof.  {Dineen  v.  May,  149  App.  Div. 
469,  471;  WHson  &  Co.,  Inc.,  v.  Hartford  Fire  Ins.  Co.,  190 
id.  506,  507;  affd.,  229  N.  Y.  612;  Andersm  Trading  Co.,  Ltd., 
v.  Brody,  193  App.  Div.  681,  682.) 

This  contract  so  far  as  pertinent  to  the  question  imder 
consideration  is  as  follows: 

*'  Compensation  will  be  based  upon  the  net  business  done 
by  me  at  the  following  rates:  [Schedule  of  rates]  payable  as 
follows: 

"A  drawing  account  of  $35.00  per  week  to  be  charged 
api,inst  commissions  earned  by  me;  and  a  quarterly  settlement 
of  any  commissions  standing  to  my  credit  on  the  first  day 
of  September,  December,  March,  and  June  of  each  year; 
but  it  is  expressly  understood  that  the  Pease  Piano  Company 
are  to  retain  to  offset  chargebacks,  20%  of  the  commissions 
earned  by  me  during  the  quarter  given  me  in  settlement. 

'*  It  is  further  imderstood  that  the  Pease  Piano  Company 
may  reduce  the  drawing  account  above  mentioned  should  I 
fail  to  earn  sufficient  commissions  during  the  quarter  to 
cover." 

There  is  no  agreement  to  pay  back  any  excess  of  payments 
on  the  drawing  account  over  commissions  earned.    The  sole 
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right  that  the  plaintiff  reserved  was  to  reduce  the  drawing 
account  should  the  defendant  fail  to  earn  sufficient  commissions 
during  any  quarter  to  cover  the  amount  paid.  There  is  no 
personal  liability  of  the  defendant  to  repay  the  simi,  and  the 
same  is  payable  out  of  commissions  and  not  otherwise. 

It  is  well  settled  that  without  an  agreement  express  or 
implied  to  repay  the  excess  of  a  drawing  accoimt  over  and 
above  commissions  earned,  the  employer  cannot  recover  such 
excess  from  the  employee.  {Northwestern  Mutual  Life  Ins. 
Co.  V.  Momey,  108  N.  Y.  118;  Wolfsheimer  v.  Frankel,  130 
App.  Div.  853,  856.) 

The  facts  alleged  in  the  complaint  with  the  contract  set 
forth  in  the  bill  of  particulars  are  insufficient  to  constitute 
a  cause  of  action.  The  order  will,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  for 
judgment  in  favor  of  the  defendant  dismissing  the  complaint 
granted,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Merrell,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


Charles  L.  Powell,  Respondent,  v.  C.  P.  Hugo  Schoellkopf, 

Appellant. 

Fourth  Department,  May  4,  192L 

Pleadings  —  extension  of  time  to  serve  answer  —  defendant  does 
not  have  absolute  right  —  court  wiU  not  grant  extension  where 
purpose  is  for  delay  —  court  may  modify  order  and  impose  con- 
ditions —  conditions  may  be  imposed  on  opening  default. 

The  provisions  of  the  Code  of  Civil  Procedure,  sections  542  and  781,  and 
of  the  General  Rules  of  Practice,  rule  24,  granting  extra  time  to  a  defendant 
in  which  to  plead  do  not  confer  absolute  rights  upon  him.  Those  rights 
are  granted  as  a  favor  to  prevent  an  injustice  being  done,  and  extra  time 
will  be  granted  only  upon  good  cause  shown. 

The  court  wilT  not  lend  its  authority  to  aid  the  defendant  in  his  manifest 
purpose  of  delaying  the  trial  of  the  action  beyond  the  term  when  it  oould 
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have  been  tried,  but  he  should  be  given  an  opportunity  to  defend  and  a 
fair  day  in  court,  and  being  in  default  and  in  court  asking  favors,  it  is 
proper  to  impose  as  a  condition  of  opening  the  default  and  permitting  him 
to  answer  that  he  will  not  seek  further  to  delay  the  plaintiff  in  his  remedy. 

The  justice  who  granted  the  order  extending  the  defendant's  time  to  answer 
had  the  power  to  modify  it  and  in  the  exercise  of  his  discretion  had  the 
right  to  annex  thereto  the  condition  that  the  defendant  should  not,  by 
obtaining  extensions  of  time  or  otherwise,  impede  plaintiff's  right  to  have 
the  action  tried  at  the  next  Trial  Term  and  that  the  attorney  for  the 
defendant  should  accept  service  of  notice  of  trial  for  that  term. 

In  opening  defendant.'s  default,  in  answering,  it  was  proper  to  impose  such 
reasonable  conditions  in  the  interest  of  justice  as  the  court  deemed  right. 

Appeal  by  the  defendant,  C.  P.  Hugo  Schoellkopf,  from  an 
order  of  the  Supreme  Court,  made  at  the  Ontario  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  coimty  of 
Ontario  on  the  22d  day  of  April,  1921,  modifying  an  order 
granted  on  the  24th  day  of  March,  1921,  so  that  the  defendant 
should  have  fifteen  days  to  answer,  upon  certain  terms  and 
conditions;  also  from  an  order  made  at  the  Erie  Special 
Term  and  entered  in  said  clerk's  office  on  the  same  day 
modifying  the  last-mentioned  order  on  certain  terms  and 
cpnditions,  and  also  from  an  order  made  at  the  Monroe 
Special  Term  and  entered  in  said  clerk's  office  on  the  19th  day 
of  April,  1921,  denying  defendant's  motion  for  a  modification 
of  said  last-mentioned  order. 

Shire  &  Jellinek  [Simon  Fleischmann  and  B.  Frank  Dake 
of  counsel],  for  the  appellant. 

William  W.  Armstrong,  for  the  respondent. 

Davis,  J.: 

On  March  4,  1921,  the  plaintiff  brought  this  action,  laying 
the  venue  in  Ontario  county,  where  he  resided.  The  complaint 
set  forth  a  cause  of  action  for  fraud  and  deceit  and  for  unlawful 
and  oppressive  acts  of  the  defendant  as  majority  stockholder 
of  a  corporation. 

In  brief,  the  claim  of  the  plaintiff  is  that  he,  with  two 
associates,  were  the  stockholders  in  a  large  corporation,  of 
which  he  was  president,  the  defendant  holding  a  minority  of 
the  stock;  that  the  other  stockholder  desired  to  retire,  and 
that  the  defendant,  aided  by  his  attorney,  conducted  certain 
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negotiations  whereby  the  defendant  obtained  control  of  the 
corporation,  and  deprived  the  plaintiff  of  the  use  and  income 
of  his  property,  and  ousted  him  from  his  position  of  president, 
with  the  consequent  loss  of  salary,  and  will  eventually  obtain 
title  to  the  plaintiff's  stock,  all  to  his  great  damage. 

The  defendant,  who  resides  in  Buffalo,  instead  of  pleading 
within  twenty  days,  upon  an  affidavit  made  by  his  attorney 
in  the  usual  form,  but  incorrectly  stating  that  the  next  term 
of  court  in  Ontario  county  would  be  held  June  6, 1921,  obtained 
from  a  justice  of  the  eighth  district  on  the  last  day  an  order 
ex  parte  extending  his  time  to  answer  for  twenty  dajrs,  and 
served  the  order  with  a  notice  of  appearance  on  the  plaintiff's 
attorney. 

The  plaintiff's  attorney,  believing  that  the  order  was  obtained 
for  the  purpose  of  delay,  went  before  the  same  justice  and 
applied  ex  parte  for  an  order  modifying  the  previous  order, 
showing  that  the  extension  granted  would  very  likely  result 
in  the  cause  passing  Ihe  term  of  court  appointed  to  be  held  in 
Ontario  county  on  May  second,  with  the  result  that  the  justice 
modified  the  order  giving  the  defendant  fifteen  days'  additional 
time  to  answer,  but  not  to  demur  or  otherwise  plead,  and 
upon  condition  that  the  defendant  should  not,  by  obtaining 
further  extensions  of  thne,  or  by  amendment  of  such  answer, 
or  otherwise,  impede  plaintiff's  right  to  have  such  action  tried 
at  the  next  Trial  Term  in  Ontario  coimty,  appointed  to  be 
held  May  second,  nor  in  any  manner  prevent  such  trial. 

On  April  seventh  the  defendant's  attorney,  being  perilously 
near  the  end  of  the  time  granted  by  the  last  order,  and  having 
failed  to  have  his  answer  prepared,  obtained  a  show-cause 
order  asking  for  additional  time,  and  on  a  hearing  before  the 
same  justice  obtained,  on  April  eleventh,  a  further  modification 
of  the  order,  which  provided  that  he  should  have  six  days' 
additional  time,  so  he  might  answer  on  April  fourteenth,  with 
the  same  conditions  imposed,  and  further  that  the  attorney 
should  accept  service  of  a  notice  of  trial  for  the  May  Trial 
Term. 

The  plaintiff  noticed  the  case  for  trial  and  placed  it  on  the 
calendar  of  the  Ontario  Trial  Term.  The  defendant  on  April 
fourteenth  (again  his  last  day  to  answer)  obtained  an  order 
to  show  cause  returnable  before  a  Special  Term  in  the  seventh 
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district,  whereby  he  sought  to  have  vacated  or  modified  the 
previous  orders  made,  and  opening  his  default  and  further 
extending  his  time  to  plead.  His  motion  was  denied  on 
April  fifteenth,  but  he  was  relieved  of  his  default  in  not 
answering  on  April  fourteenth,  upon  condition  that  he  serve 
his  answer  on  or  before  April  twentieth. 

This,  stated  as  briefly  as  possible,  comipletes  the  story  of 
the  attempts  of  the  defendant  to  delay  his  pleading,  except 
that  he  has  failed  to  serve  an  answer  and  applied  ex  parte 
on  April  eighteenth,  just  before  the  time  to  answer  again 
expired,  to  an  associate  justice  of  this  court,  and  obtained  a 
stay  pending  the  argument  of  this  appeal.  From  the  three 
orders  above  enumerated  the  defendant  appeals,  claiming  hfe 
has  been  deprived  of  his  legal  rights  to  demur;  that  he  has 
not  had  time  to  prepare  his  answer,  because  of  the  absence 
of  the  defendant  and  the  many  and  important  engagements 
of  his  counsel. 

On  the  other  hand,  it  is  claimed  on  the  part  of  the  plaintiff 
that  he  has  been  rendered  destitute  by  the  machinations 
of  the  defendant  and  those  acting  for  him;  that  the  cause  of 
action  is  simple,  and  an  answer  putting  in  issue  the  allegations 
of  the  complaint  could  be  readily  drawn;  and  that  the  con- 
ventional excuse  of  an  absent  client  is  not  very  persuasive 
here  because  the  attorney  for  the  defendant  was  present  and 
advising  at  all  the  interviews  between  the  parties  on  the 
occasions  involved  in  the  cause  of  action,  and  had  personal 
knowledge  of  all  the  transactions  between  the  parties,  and 
participated  with  defendant  in  the  division  of  plaintiff's 
property  obtained  by  the  fraud  and  deceit  alleged,  and  shortly 
after  became  a  director  of  the  corporation.  The  plaintiff's 
coimsel  asserts  in  an  affidavit,  and  it  is  not  denied,  that  as 
early  as  February  last  he  went  over  the  facts  in  this  litigation 
with  the  defendant's  attorney,  who  was  fully  aware  of  all  the 
facts  at  that  time,  when  an  effort  to  reach  some  settlement 
was  being  made. 

Probably  no  provisions  of  oiu*  present  Code  have  been 
oftener  resorted  to  by  those  who  wish  to  obtain  the  benefit 
of  the  law's  delays  and  thereby  vex,  oppress  and  discoiurage 
honest  suitors,  than  the  provisions  permitting  amendments 
as  of  coiu'se  and  extensions  of  time  by  order.     The  latter  have 
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too  often  been  improvidently  granted.  These  remedies  were 
wisely  provided,  so  that  those  who  in  exceptional  cases,  in 
good  faith,  were  unable  to  prepare  their  pleadings  within  the 
twenty  days  allowed  by  statute  (Code  Civ.  Proc.  §  520),  might 
be  afforded  relief  in  emergencies.  Where  there  is  good  faith 
and  comity  between  iattorneys,  stipulations  extending  time  are 
granted  for  the  asking,  if  there  be  a  willingness  on  the  other 
side  to  reach  a  speedy  trial  of  the  issues  in  difference  between 
the  parties. 

These  provisions  granting  extra  time  do  not  confer  absolute 
rights  on  a  delinquent  party.  They  are  granted  as  a  favor, 
to  prevent  an  injustice  being  done,  upon  good  cause  shown. 
(Code  Civ.  Proc.  §§  542,  781  et  seq.;  General  Rules  of  Practice, 
rule  24.)  They  imply  absolute  good  faith  on  those  who  seek 
their  beneficial  relief  and  a  wilhngness  to  aid  the  other  party 
in  obtaining  his  rights. 

In  all  cases  where  the  parties  are  seeking  it,  it  is  the  duty 
of  the  courts  to  afford  an  opportunity  for  a  speedy  adjudication 
of  the  differences  between  them, —  as  speedy  as  is  possible, 
considering  other  causes  also  pressing,  and  the  right  of  a  party 
to  become  prepared  for  trial,  and  to  have  his  fair  day  in  court. 
Particularly  is  this  true  in  cases  where  the  party  seeking 
relief  is  aged,  infirm  or  destitute,  and  obtaining  relief  in  his 
lifetime  is  imperative.  The  criticism  of  both  the  thoughtless 
and  the  thoughful  is  more  directed  to  the  delays  afforded 
by  our  judicial  system  than  to  any  or  all  other  imperfections. 
Time  must  always  be  an  element  in  reaching  just  decisions, 
but  the  courts  should  not  encourage  any  dilatory  practices 
on  the  part  of  litigants  and  their  attorneys. 

It  was  not  at  all  necessary  that  the  defendant  be  present, 
if  the  attorney  wished  to  demur  to  the  complaint.  A  demurrer 
is  a  simple  pleading,  readily  prepared.  It  required  no  state- 
ments of  the  facts,  and  the  client  could  give  no  advice  on  the 
law,  when  deciding  whether  or  not  the  complaint  was  demur- 
rable. In  fact,  when  making  his  first  application  for  an 
extension  of  time,  the  attorney  said  nothing  about  demurring. 
He  merely  said  he  had  been  unable,  owing  to  his  own  engage- 
ments and  the  absence  of  his  cUent  on  account  of  his  health, 
to  prepare  and  serve  an  answer,  and  that  from  conversations 
with  the  defendant  with  reference  to  the  facts  of  the  case. 
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he  believed  the  defendant  had  a  good  and  substantial  defense 
on  the  merits.  It  is  evident  that  the  desire  to  demur,  if  any 
ever  existed,  is  entirely  an  afterthought,  and  the  much  talk 
we  have  heard  on  the  subject  of  this  valuable  right  being  lost, 
is  for  effect. 

There  must  have  been  some  time  within  the  first  twenty 
days,  or  within  twenty-six  additional  days  granted  by  the 
several  orders,  when  an  answer  could  have  been  prepared 
in  consultation  with  the  client,  if  consultation  was  needed. 
It  seems  that  there  had  been  a  consultation  before  the  attorney 
applied  for  the  first  order,  and  the  defendant  was  in  Erie 
county  and  made  an  affidavit  on  April  thirteenth,  but,  if 
the  defendant  was  absent,  the  attorney,  being  familiar  with 
the  facts,  could  have  prepared  the  answer  and  sent  it  to  the 
defendant  for  verification,  and  he  would  need  to  be  far  distant 
not  to  receive  it  and  return  it  in  ample  season. 

As  for  the  manifold  engagements  of  counsel,  perhaps  all 
that  it  is  necessary  to  say  is  that,  if  but  a  small  fraction  of 
the  time  expended  in  making  and  arguing  the  numerous 
motions  and  preparing  this  appeal  had  been  utilized  in  preparing 
an  answer,  the  defendant  would  not  now  be  in  the  position 
he  finds  himself.  If  that  position  is  embarrassing  to  the 
defendant,  he  may  place  the  blame  on  the  dilatory  tactics 
employed  in  his  behalf,  which  a  simple  recital  of  the  facts 
portrays. 

It  is  too  obvious  that  the  main  purpose  of  all  concerned  on 
the  part  of  the  defendant  has  been  to  devise  some  method, 
protected  by  our  rules  of  practice,  of  getting  this  case  continued 
beyond  the  Ontario  May  term.  We  cannot  lend  the  authority 
of  the  court  to  such  manifest  purposes  of  delay.  The  defendant 
is  now  in  default,  the  stay  of  proceedings  not  extending  his 
time  {McGown  v.  Leavenworth,  2  E.  D.  Smith,  24,  31 ;  Nichols 
Practice,  938),  and  is  in  court  seeking  favors.  He  should  be 
given  an  opportunity  to  defend  and  a  fair  day  in  court,  but 
on  condition  that  he  will  not  seek  to  delay  the  plaintiff  in 
his  remedy. 

The  justice  who  granted  the  order  had  power  to  modify  it, 
and  in  the  exercise  of  reasonable  discretion  had  the  right  to 
annex  conditions  to  the  favor  sought  by  the  defendant,  so 
long  as  he  did  not  prohibit  any  legal  defense.     {Parmenter  v. 
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Roth,  9  Abb.  Pr.  [N.  S.]  386.)  The  defendant  could  have 
rejected  the  order  and  answered  immediately;  instead  he 
elected  to  take  the  extension  of  time,  but  has  sought  to  reject 
the  conditions.  By  failing  to  serve  his  answer,  he  has  taken 
the  benefit  of  the  orders,  and  cannot  now  be  heard  to  complain 
of  the  conditions  imposed  upon  him.  I  find  no  abuse  of 
discretion  on  the  part  of  the  justice  in  making  the  orders 
appealed  from;  rather  I  think  the  course  adopted  was  one 
which  would  prevent  unnecessary  delay  and  promote  the  ends 
of  justice. 

While  actions  cannot  be  tried  until  they  are  at  issue,  in 
opening  a  default  the  courts  may  impose  such  reasonable 
conditions  in  the  interests  of  justice  as  they  deem  fit.  One 
who  asks  an  order,  which  a  court  may  in  its  discretion  grant 
or  refuse,  must,  if  he  obtains  it,  submit  to  the  conditions  which 
the  court  imposes.  {Brownell  v.  Ruckman,  85  N.  Y.  648; 
Dembitz  v.  Orange  County  Traction  Co.,  No.  2,  147  App.  Div. 
588;  Matter  of  Prentice,  155  id.  480.) 

The  defendant  should  have  three  days  after  service  of  a 
copy  of  the  order  of  this  court  in  which  to  prepare  and  serve 
his  answer,  on  condition  that  he  submit  himself  to  the  juris- 
diction of  the  Ontario  May  Trial  Term,  without  question  on 
the  time  of  pleading  or  the  date  of  issue,  failing  which  he  may 
be  regarded  as  in  default  in  pleading.  The  Trial  Term  will 
have  authority  to  hear  the  defendant's  application  for  time 
for  preparation  and  to  fix  the  day  of  trial  in  its  discretion. 

The  orders  appealed  from  are  affirmed,  with  ten  dollars 
costs  on  each  order,  and  printing  disbursements,  and  with 
leave  to  defendant  to  answer  within  three  days  under  the 
condition  stated  in  the  opinion. 

All  concur;    Lambert,  J.,  not  sitting. 

Orders  affirmed,  with  ten  dollars  costs  on  each  order  and 
piinting  disbursements,  with  leave  to  the  defendant  to  answer 
within  three  days  after  service  of  a  copy  of  this  order  with 
notice  of  entry,  upon  condition  that  he  submit  himself  to  the 
jurisdiction  of  the  Ontario  May  Trial  Term,  without  question 
on  the  time  of  pleading  or  date  of  issue,  failing  which  he  may 
be  regarded  as  in  default  in  pleading. 
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Theodore  Michaels,  Respondent,  v.  Charles  Flach,  as 
Sole  Executor,  etc.,  of  Christopher  Kienzle,  Deceased, 
Appellant. 

Second  Department,  June  27,  1921. 

Ezecutoni  and  administrators  —  Supreme  Court  has  Jurisdiction 
of  action  on  claim  against  decedent  —  Surrogate's  Court  does  not 
have  exclusive  Jurisdiction  —  parent  and  child  —  estate  of  father 
liable  to  third  person  for  necessaries  furnished  child  —  separation 
agreement  no  defense  for  necessaries  furnished  after  death  of 
mother. 

The  Supreme  Court  has  jurisdiction  of  an  action  against  an  executor  on 
a  claim  against  the  testator  which  was  presented  to  the  executor  but 
neither  rejected  nor  accepted  and  approved. 

The  Surrogate's  Court  does  hot  have  exclusive  jurisdiction  over  such  a 
cause  of  action. 

The  estate  of  a  father  is  liable  for  necessaries  furnished  by  a  third  person 
to  his  minor  child  prior  to  the  father's  death,  and  a  separation  agreement 
between  the  father  and  the  mother  providing  for  a  pecuniary  allowance 
for  the  support  of  the  mother  and  child  is  no  defense  to  the  action  for 
necessaries  furnished  after  the  death  of  the  mother  leaving  no  property. 

Appeal  by  the  defendant,  Charles  Flach,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  16th  day  of 
February,  1921,  on  the  decision  of  the  court  rendered  after 
a  trial  at  the  Kings  Trial  Term  without  a  jury. 

The  action  is  brought  by  the  plaintiff,  who  is  uncle  to 
John  C.  Kienzle,  the  infant  son  of  defendant's  testator,  to 
recover  moneys  expended  in  necessaries  for  the  infant.  On 
May  31, 1904,  the  testator  and  his  wife,  Evelyn,  now  deceased, 
entered  into  articles  of  separation,  wherein  the  wife,  in 
consideration  of  a  sum  of  money,  released  .her  husband, 
defendant's  testator,  from  all  claims  for  the  support  and 
maintenance  of  herself  and  child  during  her  lifetime.  The 
parties  separated,  the  wife  taking  the  infant,  then  about  two 
years  of  age,  with  her.  The  wife  died  on  November  9,  1911, 
leaving  no  estate  or  property,  and  from  that  time  the  plaintiff 
has  maintained  and  educated  the  infant.  The  defendant's 
testator  never  communicated  with  his  wife  nor  inquired  about 
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his  son  from  the  time  of  the  separation.  After  the  death  of 
the  mother  the  plaintiff  made  diligent  but  fruitless  efforts  to 
locate  the  father. 

The  defendant's  testator  died  on  December  29,  1917.  On 
June  14,  1919,  plaintiff  duly  filed  with  the  defendant  a  verified 
claim  for  $2,218  for  the  board,  maintenance  and  education 
of  the  minor  son.  The  defendant  neither  rejected  nor  accepted 
and  approved  the  claim,  and  this  action  was  brought  to  recover 
the  amount  on  January  3,  1920. 

Louis  J.  Halbert,  for  the  appellant. 

Patrick  J.  O^Beime,  for  the  respondent. 

Blackmar,  p.  J.: 

It  is  argued  by  the  appellant  that  the  Surrogate's  Court 
had  exclusive  jurisdiction  over  the  cause  of  action.  With 
this  we  cannot  agree.  The  general  jurisdiction  in  the  Supreme 
Court,  secluded  to  it  by  article  6,  section  1,  oi  the  Constitution, 
is  not  affected  by  the  legislation  regulating  practice  in  the 
Surrogate's  Court.  The  only  effect  of  these  statutes  upon  the 
right  to  maintain  an  action  in  a  court  of  general  jurisdiction 
upon  a  claim  against  a  decedent's  estate  is  to  prescribe  a 
short  Statute  of  Limitations  in  case  a  claim  is  presented  and 
rejected,  or  in  case  an  objection  to  the  allowance  of  a  claim 
by  the  representative  is  sustained  by  the  surrogate.  (Code 
Civ.  Proc.  §§  2680,  2681.)  In  the  last  analysis  the  jurisdiction 
conferred  on  the  surrogate  by  subdivision  4  of  section  2510 
of  the  Code  of  Civil  Procedure  is  exercised  only  by  consent 
of  the  claimant.  In  case  a  claim  is  made  and  rejected  or  is 
allowed  by  the  representative,  and  an  objection  thereto 
sustained  by  the  surrogate,  the  jurisdiction  of  the  Surrogate's 
Court  to  determine  the  claim  upon  the  judicial  settlement 
of  the  accounts  of  the  executor  or  administrator  depends 
on  the  forbearance  of  the  claimant  to  bring  an  action  within 
the  time  limited  therefor  by  section  2681.  This  forbearance 
is  equivalent  to  a  consent  that  the  claim  be  adjudicated  by 
the  Surrogate's  Court. 

Neither  the  amount  of  the  plaintiff's  claim  nor  that  the 
claim  was  for  necessaries  was  disputed  at  the  trial  or  on  this 
appeal.    The  law  of  this  State  on  the  subject  of  the  parent's 
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liability  for  necessaries  is  stated  by  the  Court  of  Errors  in 
Van  Vdlkinburgh  v.  Watson  (13  Johns.  480)  as  follows:  "  A 
parent  is  under  a  natural  obUgation  to  furnish  necessaries  for 
his  infant  children;  and  if  the  parent  neglect  that  duty,  any 
other  person  who  supplies  such  necessaries  is  deemed  to  have 
conferred  a  benefit  on  the  delinquent  parent,  for  which  the 
law  raises  an  imphed  promise  to  pay  on  the  part  of  the  parent." 
{De  Brauwere  v.  De  Brauioere,  203  N.  Y.  460.)  The  record 
abimdantly  shows  that  the  parent  has  neglected  the  duty. 
The  agreement  with  the  wife  did  not  reheve  him  from  the 
duty.  The  pecuniary  allowance  which  he  made  in  the  articles 
of  separation  may  have  been  evidence  of  what  he  did  toward 
performance;  but  even  that  ended  with  the  death  of  the  wife 
leaving  no  property.  From  that  time  the  duty  existed 
unimpaired,  and  nothing  was  done  by  the  testator  toward 
discharging  it.  In  other  words,  the  duty  was  neglected,  and 
imder  the  doctrine  above  set  forth  the  law  raises  an  implied 
promise  to  reimburse  the  plaintiff,  who  supplied  the  necessaries. 
The  judgment  should  be  affirmed,  with  costs. 

Present  —  Blackmar,  P.  J.,   Rich,  Kelly,  Jaycox  and 
Manning,  JJ. 

Judgment  unanimously  affirmed,  with  costs. 


E.  V.  Webb  and  Dibrell  Bros.,  Inc.,  Trading  as  E.  V. 
Webb  &  Company,  Appellants,  v.  A.  Friedberg  and  Max 
Friedberg,  Copartners,  Trading  as  A,  Friedberg  &  Bro., 
Respondents. 

First  Department,  July  1,  1921. 

Pleadings  —  action  to  recover  price  of  goods  sold  —  evidence  admitted 
without  objection  establishing  purchase  of  part  of  goods  by 
plaintiffs  as  agent  for  defendants  —  amendment  of  complaint 
on  trial  should  have  been  permitted  —  recovery  under  complaint 
without  amendment  not  authorised  —  Judgment  in  favor  of 
plaintiffs  reversed  though  proper  in  part,  so  as  to  save  to  plaintiffs 
benefit  of  attachment. 

Where  in  an  action  to  recover  the  purchase  price  of  goods  sold  and  delivered 
evidence  is  presented  and  admitted  without  objection  on  the  part  of  the 
plaintiffs  showing  that  as  to  a  part  of  the  claim  the  goods  were  purchased 


Digitized  by 


Google 


Webb  v,  Friedberg.  481 

App.  Div.  480]  First  Department,  July,  1921. 

Uy  the  plaintiffs  as  agent  for  the  defendants  and  the  plaintiffs'  claim  as 
to  that  part  is  for  the  price  of  the  goods  in  addition  to  commisedons,  the 
plaintiffs  should  be  permitted  on  the  trial  to  amend  their  complaint  to 
conform  to  the  proof. 
The  judgment,  which  as  to  a  part  of  the  cause  of  action  was  in  favor  of  the 
plaintiffs,  should  be  reversed  and  a  new  trial  granted,  for  if  the  judgment 
is  permitted  to  stand  as  to  that  part  of  the  cause  of  action  in  question 
here,  which  is  in  favor  of  the  defendants,  because  of  a  technical  defect 
in  the  complaint,  the  plaintiffs  will  lose  the  benefit  of  a  warrant  of  attach- 
ment and  the  levy  thereunder  against  the  defendants,  who  are  non- 
residents. 

Appeal  by  the  plaintiffs,  E.  V.  Webb  and  another,  from 
so  much  of  a  judgment  of  the  Supreme  Court  in  their  favor, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
on  the  14th  day  of  April,  1921,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  as  disallows  certain  of 
their  claims  against  the  defendants. 

James  A.  0' Gorman  [George  Gordon  Battle  and  Leon  N. 
Futter  with  him  on  the  brief;  0^ Gorman j  Battle  &  Vandiver, 
attorneys],  for  the  appellants. 

Charles  H.  Sachs  [Edward  N.  Perkins  with  him  on  the 
brief;  Rhinelandery  Durkin  &  Perkins,  attorneys],  for  the 
respondents. 

Laughun,  J.: 

The  complaint  is  in  two  counts.  The  first  is  for  the  agreed 
price  and  the  second  for  the  fair  and  reasonable  value  of 
tobacco  alleged  to  have  been  sold  and  defivered  by  the 
plaintiffs  to  the  defendants.  The  amount  claimed  in  each 
count  is  the  same,  namely,  $61,101.63,  less  $11,060.13  paid 
on  account,  and  judgment  is  demanded  for  $50,041.50,  the 
balance,  together  with  interest.  Eight  separate  items  are 
involved  in  the  action.  The  first  two  items  related  to  two 
invoices  of  tobacco  by  the  plaintiffs  to  the  defendants  on  the 
10th  of  December,  1919,  the  third  to  ^tobacco  so  invoiced 
on  January  3,  1920,  and  the  fourth  to  tobacco  so  invoiced  on 
the  29th  of  January,  1920.  With  respect  to  those  four  items 
the  evidence  is  uncontroverted  that  the  sales  by  the  plaintiffs 
to  the  defendants  were  of  tobacco  owned  by  the  plaintiffs 
\pp.  Div.—  Vol.  CXCVII.  31 
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at  the  time  of  the  transactions,  and  for  them  a  recov^y  has 
been  allowed  by  the  verdict  as  directed.  With  respect  to 
those  items  the  invoices  contained  no  charges  for  commissions 
by  the  plaintiffs  and  no  commissions  have  been  recovered. 
Two  of  the  remaining  items  relate  to  tobacco  claimed  to  have 
been  invoiced  by  the  plaintiffs  to  the  defendants  on  the  10th 
of  February,  1920.  The  remaining  items  relate  to  invoices 
of  tobacco  claimed  to  have  been  made  by  the  plaintijBfs  to 
the  defendants  on  the  11th  of  February,  1920.  With  respect 
to  those  four  items  the  evidence  on  the  part  of  the  plaintiffs, 
which  stands  uncontroverted  and  was  received  without  objec- 
tion or  exception,  shows  that  the  plaintiffs  were  employed  by 
the  defendants  as  commission  agents  to  purchase  and  handle 
the  tobacco  including  drawing  it  through  a  machine  and 
packing  it  in  hogsheads;  that  they  so  purchased  it  paying 
cash  therefor  and  so  prepared  it  and  placed  it  in  a  warehouse 
and  invoiced  it  to  the  defendants  by  invoices  showing  the 
purchase  price  and  their  charges  for  commissions,  which  were 
the  customary  charges  for  such  services,  and  transmitted  to 
the  defendants  the  invoices  and  warehouse  receipts  for  the 
tobacco  showing  that  it  had  been  paid  for  and  was  held  for 
the  defendants,  and  that  the  defendants  had  insured  the 
tobacco  as  their  own.  If  this  were  a  sale  by  plaintiffs  these 
facts  would  show  suflSciently  that  title  had  passed  to  defend- 
ants and  that  they  had  accepted  the  tobacco  (White  v. 
Schweitzer y  221  N.  Y.  461,  465;  Turner-Looker  Co.  v.  Aprile, 
195  App.  Div.  706)  and  they  sufficiently  show  performance 
on  the  theory  of  agency  in  purchasing  to  entitle  plaintiffs  to 
recover.  The  plaintiffs  at  the  close  of  their  evidence  asked 
leave  to  amend  the  complaint  by  alleging  for  their  commissions 
on  account  of  the  purchase  of  this  tobacco  and  that  as  agents 
for  the  defendants  they  advanced  and  paid  the  purchase 
price  thereof.  Defendants  objected,  but  did  not  claim  sur- 
prise. The  motion  was  denied  and  plaintiffs  excepted.  The 
defendants  then  moved  for  a  dismissal  of  the  complaint  in  so  far 
as  it  related  to  these  four  items  on  the  ground  that  the 
complaint  proceeded  on  the  theory  of  sales  of  tobacco  by  the 
plaintiffs  to  the  defendants,  and  that  the  evidence  instead  of 
showing  such  sales  showed  that  the  plaintiffs  as  to  those 
transactions  acted  as  the  agents  of  the  defendants,  and  that 
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since  the  evidence  did  not  conform  to  the  allegations  of  the 
complaint,  plaintiffs  could  not  recover  therefor.  That  motion 
was  denied  and  thereupon  the  defendants  rested  and  both 
parties  moved  for  a  direction  of  a  verdict  and  it  was  stipulated 
that  the  jury  might  be  discharged  and  that  briefs  be  sub- 
mitted and  that  the  court  might  direct  a  verdict  without  the 
presence  of  a  jury.  The  court  thereafter  directed  a  verdict 
for  the  plaintiffs  as  has  been  stated.  The  evidence  to  the 
effect  that  the  plaintiffs  purchased  and  paid  out  their  own 
money  for  the  tobacco,  which  was  received  without  objection 
or  exception,  was  not  germane  to  the  issues  as  presented  by 
the  complaint  and  answer,  and  since  no  objection  was  inter- 
posed to  the  evidence,  it  was  competent  for  the  trial  court  to 
allow  the  amendment  requested,  which  was  properly  formu- 
lated and  presented  {Baumann  v.  Tannenbaurriy  125  App. 
Div.  770),  and  we  think  it  should  have  been  allowed.  The 
appellants  claim  that  these  items  having  been  eliminated  on 
the  defendants'  motion  for  the  direction  of  a  verdict  in  their 
favor  thereon,  and  not  on  their  motion  to  dismiss  the  com- 
plaint as  to  them,  the  plaintiffs  were  entitled  without  amending 
the  complaint  to  the  benefit  of  all  the  evidence  received  without 
objection,  and  there  are  authorities  tending  to  support  that 
contention.  (See  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y. 
490;  Frear  v.  Sweet,  118  id.  454;  Gillies  v.  Improvement  Co,,  147 
id.  420;  Butler  Brothers  v.  Hirzel,  87  App.  Div.  462;  affd.,  181 
N.  Y.  520;  Gross  v.  R.  &  S.  Outfitting  Co.,  140  N.  Y.  Supp. 
115.)  But  the  plaintiffs  by  thus  endeavoring  to  amend 
recognized  that  the  cause  of  action  shown  was  on  a  contract 
of  agency  to  represent  defendants  in  purchasing  the  tobacco, 
and  doubtless  the  defendants  rested,  without  offering  any 
evidence,  relying  on  the  denial  of  plaintiffs'  motion  to  amend, 
and  it  is  quite  probable  that  the  verdict  for  defendants  as  to 
those  items  was  directed  on  the  theory  that  plaintiffs  were 
not  entitled  to  recover  therefor  without  amendment.  We 
are  of  opinion,  therefore,  that  the  defendants  should  be  afforded 
an  opportunity  of  meeting  the  plaintiffs'  case  on  the  theory 
presented  by  their  proposed  amendments,  which  should  have 
been  allowed.  Counsel  for  appellants  now  contends  that 
they  were  entitled  to  recover  under  the  complaint  without 
any  amendment,  but  we  think  not,  for  the  evidence  shows 
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a  contract  of  agency  only  with  an  agreement  by  plaintiflfs  to 
hold  the  tobacco  for  defendants  for  a  linuted  period.  The 
defendants  were  non-residents  of  the  State,  and  on  that  ground 
the  plaintiffs  obtained  a  warrant  of  attachment  and  made  a 
levy  thereunder.  Of  the  benefit  of  that  warrant  of  attachment 
and  levy  they  will  be  deprived  if  the  judgment  is  allowed 
to  stand,  and  they  might  be  unable  to  obtain  jurisdiction 
over  the  defendants  here  in  another  action.  Defendants 
offered  no  evidence.  They  should  not  be  permitted  to  defeat 
plaintiffs'  right  to  recover,  which  has  been  plainly  shown, 
on  this  technical  point  of  pleading,  for  it  is  manifest  that 
they  must  have  well  imderstood  that  the  plaintiffs  had  paid 
for  the  tobacco  and  that  their  only  liabiUty  therefor  was  to 
the  plaintiffs.  It  follows  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellants  to  abide  the 
event,  with  leave  to  plaintiffs  to  amend  as  requested  on  the 
trial. 

Clarke,  P.  J.,  Dowling,  Merrell  and  Greenbaum,  JJ., 
concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellants  to  abide  event,  with  leave  to  plaintiffs  to  serve 
amended  complaint  within  twenty  days  from  entry  of  order. 


George  H.  Fletcher  and  Alfred  Lockwood  Brown, 
Respondents,  v.  The  Manhattan  Life  Insurance  Com- 
pany, Appellant. 

First  Department,  July  1,  1921. 

Equity  —  suit  to  establish  trust  and  for  accounting  —  parol  agree- 
ment by  defendant  to  bid  in  property  on  foreclosure  and  convey 
to  plaintiffs  —  Statute  of  Frauds  not  defense  —  plaintiffs  need  not 
show  ability  to  bid  in  property  on  the  sale. 

A  parol  agreement  entered  into  between  the  plaintiffs  and  the  defendant, 
who  were  all  interested  in  a  mortgage,  whereby  the  defendant  agreed  to 
bid  in  the  mortgaged  property  on  the  foreclosure  sale  and  to  convey  the 
premises  to  the  plaintiffs  or  their  nominee  within  a  certain  time,  is 
enforcible  in  equity,  since  should  the  defendant  be  permitted  to  interpose 
the  invalidity  of  the  agreement  on  the  ground  that  it  was  not  in  writing 
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it  would  constitute  a  fraud  on  the  plaintiffs,  and,  therefore,  equity  will 
imply  a  trust  and  regard  the  defendant  as  a  trustee  ex  maleficio. 
It  was  not  necessary  for  the  plaintiffs  in  a  suit  to  have  it  declared  that  the 
defendant  holds  the  property  as  trustee  and  for  an  accounting,  to  allege 
that  they  could  have  bid  in  the  property  or  have  had  it  bid  in  for  them 
and  have  thus  prot^ted  their  interests  on  the  mortgage  foreclosure  sale; 
it  is  no  part  of  the  plaintiffs'  case  to  show  ability  in  that  regard. 

Appeal  by  the  defendant,  The  Manhattan  Life  Insurance 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  14th  day  of  February, 
1921,'  denying  defendant's  motion  for  judgment  on  the 
pleadings. 

D.  Theodore  Kelly  [Henry  W.  Kennedy,  attorney],  for  the 
appellant. 

James  H.  Richards  [Fletcher,  McCutchen  &  Brown,  attorneys], 
for  the  respondents. 

Laughlin,  J.: 

The  pleadings  consist  of  the  complaint  and  answer  and  a 
reply  thereto.  The  complaint  shows  that  in  a  foreclosure 
action  brought  by  the  defendant  in  the  Supreme  Court  in 
which  plaintiffs  and  their  former  partner,  to  whose  rights 
they  have  succeeded,  were  defendants,  it  was  decided  that 
the  plaintiff  therein  and  said  defendants  were  jointly  entitled 
to  a  judgment  of  foreclosure  of  the  mortgage,  to  foreclose 
which  the  action  was  brought,  and  that  the  mortgaged  premises, 
which  were  known  as  the  Mt.  Morris  apartment  house  at 
Fifth  avenue  and  One  Himdred  and  Twenty-sixth  street,  be 
sold  at  pubhc  auction  by  a  referee  and  that  from  the  proceeds 
of  the  sale  the  defendant  herein  should  be  paid  $193,499.77 
and  that  plaintiffs  and  their  former  partner  should  be  paid 
$39,019.59  for  their  interest  in  the  bond  and  mortgage;  that 
prior  to  the  time  set  for  the  sale  it  was  agreed  between  the 
plaintiffs  and  the  defendant  herein  that  defendant  should 
bid  in  the  property  at  a  sum  not  in  excess  of  the  amount  due, 
including  all  payments  and  disbursements  required  to  be 
made,  and  that  defendant  should  convey  the  premises  to  the 
plaintiffs  or  their  nominee  within  thirty  days  for  the  amount 
paid  by  it  and  that  title  on  such  conveyance  should  be  closed 
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as  of  the  date  of  the  foreclosure  sale  and  that  payment  should 
be  made  to  defendant  by  a  bond  payable  on  the  18th  of 
September,  1914,  with  interest  at  five  and  one-half  per  cent 
for  $185,000,  secured  by  a  mortgage  on  the  premises,  and  the 
excess  cost  should  be  paid  in  cash  or  by  certified  check,  and 
that  such  bond  and  mortgage  were  to  be  executed  for  $210,000, 
and  that  plaintiffs  were  to  be  given  a  participation  agreement 
for  $25,000  thereof.     It'  is  also  alleged  that  the  agreement 
contained  other  provisions  with  respect  to  the  administration 
of  the  property  in  the  meantime  and  providing  that  the 
plaintiffs  should  take  further  participating  interests  in  the 
defendant's  interest  in  the  bond  and  mortgage  and  for  the 
payment  of  attorney's  fees  and  for  a  guaranty  of  the  loan  thus 
to  be  made  by  the  defendant  to  the  plaintiffs.    It  is  further 
alleged  that  thereafter  both  parties  attended  the  sale,  and 
plaintiffs  and  defendant  there  agreed  upon  the  bid  to  be 
made  by  defendant,  and  that  plaintiffs  relying  on  the  agree- 
ment refrained  from  bidding  and  permitted  the  premises  to 
be  purchased  by  the  defendant  at  its  bid  upon  which  the 
parties  had  so  agreed  and  permitted  it  to  take  title;  that 
plaintiffs  have  been  ready,  willing  and  able  at  all  times  to 
perform  and  have  at  divers  times  tendered  performance,  but 
defendant  declined  and  refused  to  perform  on  its  part  and 
without  notice  to  the  plaintiffs  and  in  violation  of  its  agree- 
ment has  sold  and  transferred  the  premises  and  has  converted 
the  entire  proceeds  to  its  own  use  and  has  failed  and  refused, 
after  due  demand  made,  to  account  to  plaintiffs  for  the  sale; 
that  the  premises  are  worth  not  less  than  $250,000,  and 
defendant  has  been  in  possession  and  has  received  the  rent, 
income  and  proceeds  since  April  1, 1914,  and  has  not  accounted 
therefor. 

The  prayer  for  relief  is  that  it  be  adjudged  that  defendant 
received  the  premises  as  trustee  for  plaintiffs,  and  that  it 
account  to  them  for  the  rents  and  other  income  and  pay  them 
the  value  of  the  premises  in  excess  of  the  cost  thereof  to 
defendant.  The  answer  puts  in  issue  the  making  of  the 
agreement  on  which  plaintiffs  rely  and  quotes  it  from  plain- 
tiff's bill  of  particulars,  setting  it  forth  in  writing  as  claimed 
to  have  been  agreed  upon  but  without  any  signature,  and 
alleges   that  any   trust   for  plaintiffs   was   not   granted   or 
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declared  by  deed  or  conveyance  or  any  instrument  in  writing 
subscribed  by  the  defendant  or  its  authorized  agent  and  is, 
therefore,  void  under  the  Statute  of  Frauds.  (See  Real  Prop. 
Law,  §  242.)  The  reply,  in  effect,  alleges  that  the  formal 
agreement  in  writing  as  set  forth  in  plaintiffs'  bill  of  particu- 
lars and  quoted  in  the  answer  was  prepared,  but  denies  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
whether  it  was  signed  by  or  in  behalf  of  the  defendant, 
admitting,  however,  that  no  such  signed  agreement  was 
delivered  to  plaintiffs,  and  alleges  that  the  agreement  was 
partly  performed  by  the  plaintiffs  and  they  are  ready  to  com- 
plete performance  and,  therefore,  it  is  not  required  to  be  in 
writing. 

It  is  not  alleged  that  the  defendant  fraudulently  intended 
to  mislead  plaintiffs  by  making  and  then  refraining  from 
carrying  out  the  agreement;  but  on  the  facts  alleged  if  defend- 
ant should  be  permitted  to  interpose  the  invalidity  of  this 
agreement  as  a  defense  it  would  constitute  a  fraud  on  the 
plaintiffs  and,  therefore,  equity  should  imply  a  trust  and 
regard  the  defendant  as  trustee  ex  maleficio.  It  was  so 
held  on  analogous  facts  in  Ryan  v.  Dox  (34  N.  Y.  307) 
and  in  Congregation  Kehal  Adath  v.  Universal  B.  &  C.  Co. 
(134  App.  Div.  368,  370).  In  the  latter  of  those  cases  the 
express  terms  of  the  agreement  extended  to  an  agreement  on 
the  part  of  one  party  not  to  bid  or  to  procure  bidders  on  the 
sale.  An  agreement  to  that  effect  was,  I  think,  here  fairly 
implied  (See  Wood  v.  Dvff-Gordm,  222  N.  Y.  88),  and,  there- 
fore, I  see  no  distinction  in  principle  between  those  cases  and 
this.  In  Wheeler  v.  Reynolds  (66  N.  Y.  227)  it  seems  to  have 
been  held  that  there  must  be  an  express  agreement  to  refrain 
from  bidding  or  the  party  must  have  done  or  omitted  some- 
thing in  reliance  upon  the  parol  agreement,  such  as  failing  to 
attend  the  sale  or  to  obtain  other  bidders,  and  must  allege 
it.  Under  the  more  liberal  modem  rule  declared  in  Wood 
V.  Duff-Gordon  (supra)  I  think  the  facts  alleged  show  that 
there  plainly  was  an  implied  agreement  to  that  effect,  which 
is  sufficient.  In  Woolky  v.  Stewart  (222  N.  Y.  347)  the  Court 
of  Appeals  has  attempted  to  prescribe  as  a  rule  that  evidence 
will  not  be  received  to  show  a  parol  contract  if  the  act  admits 
of  explanation  without  requiring  parol  evidence,  but  that  was 
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an  action  for  specific  performance  of  a  contract,  and  this 
is  not  an  action  to  enforce  the  contract  but  to  call  the  defend- 
ant to  account  in  order  that  it  shall  not  be  permitted  to 
defraud  plaintiffs  of  their  interest  in  the  mortgage  which 
was  foreclosed,  and  the  general  rule  is  that  equity  will  afford 
relief  where  necessary  to  prevent  a  fraud.  {McKirdey  v. 
Hessen,  202  N.  Y.  24.)  Here  it  seems  that  the  only  doubt 
there  can  be  is  with  respect  to  whether  it  was  necessary  for 
plaintiffs  to  allege  that  they  could  have  bid  in  the  property 
or  have  had  it  bid  in  for  them  and  have  thus  protected  their 
interests.  Assuming,  as  we  must,  that  the  agreement  was 
made  as  alleged,  it  is  perfectly  plain  that  it  was  contemplated 
by  both  parties  that  the  plaintiff  should  neither  bid  nor  procure 
bidders  in  competition  with  the  defendant  who  was  to  bid 
both  for  itself  and  them.  The  agreement  having  been  made, 
it  was  not  incumbent  upon  the  plaintiffs  to  endeavor  to  raise 
funds  or  to  procure  them  to  be  raised  by  others  for  the  purpose 
of  buying  the  premises.  It  is,  therefore,  I  think,  no  part  of 
the  plaintiffs'  case  to  show  ability  so  to  do.  They  had  a 
substantial  interest  in  the  mortgage  and  the  defendant  should 
not  be  permitted  to  cheat  or  defraud  them  of  that  interest  by 
inducing  them  to  rely  upon  its  parol  agreement  to  protect  it 
in  the  manner  alleged.  There  is  a  plain  distinction  between 
a  case  in  which  such  a  parol  agreement  is  made  with  a  party 
who  has  an  interest  in  the  mortgage  and  one  in  which  parties 
having  no  interest  agree  by  parol  that  one  of  them  shall  bid 
in  property  for  the  benefit  of  both,  in  which  case  neither  law 
nor  equity  affords  relief  against  the  breach  of  the  agreement. 
{Levy  V.  Brush,  45  N.  Y.  589;  Sturtevant  v.  Sturtevant,  20  id. 
39.)  That  distinction  is  recognized  in  Wheeler  v.  Reynolds 
(supra).  The  point  presented  for  decision  on  the  motion  is 
the  sufficiency  of  the  complaint  on  the  theory  that  the  agree- 
ment rested  in  parol.  I  am  of  opinion  that  the  complaint 
states  a  cause  of  action  and  that  the  motion  was  properly 
denied.  It  follows  that  the  order  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Clarke,  P.  J.,  Smith,  Page  and  Mekrell,  JJ.,  concm*. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Sarah  Watkins,  an  Infapiit  over  the  Age  of  Fourteen  Years, 
by  Hannah  Brenner,  Her  Guardian  ad  Litem,  Appellant, 
V.  Theodore  Watkins,  Respondent. 

First  Department,  July  1,  1921. 

Huiband  and  wife  —  marriage  —  annulment  under  Code  of  OtU 
Procedure,  §  1750,  on  ground  that  consent  was  obtained  by  fraud 
—  husband  refusing  to  keep  his  promise  to  have  reUgious  ceremony 
performed  after  civil  ceremony  —  marriage  not  consummated  — 
fraudulent  representations. 

A  marriage  may  be  annulled  under  section  1750  of  the  Code,  of  Civil  Pro- 
cedure, on  the  ground  that  the  consent  of  the  plaintiff  was  obtained  by 
firaud,  where  it  appears  that  the  plaintiff  consented  to  many  the  defendant 
only  on  condition  that  the  marriage  ceremony  should  be  performed  accord- 
ing to  the  Jewish  religion  and  rites,  and  by  a  Jewish  rabbi,  and  the  defend- 
ant agreed  that  such  ceremony  would  be  performed  after  a  civil  ceremonial 
marriage,  but  after  the  performance  of  the  civil  marriage  he  refused  to 
have  the  marriage  ceremony  performed  by  the  Jewish  rabbi  and  the 
parties  separated  without  consummating  the  marriage  by  cohabitation. 

Where  a  party  to  a  marriage  contract  is  induced  to  enter  into  it  relying 
upon  the  fraudulent  representations  made  by  the  other  party  with  respect, 
to  his  intentions  concerning  future  actions,  but  for  which  consent  the 
execution  of  the  contract  would  not  have  been  given,  and  the  marriage 
contract  is  never  consummated,  that  is  deemed  a  fraudulent  representation 
with  respect  to  a  material  existing  fact  sufElcient  to  warrant  the  annulment 
of  the  marriage  for  fraud. 

Appeal  by  the  plaintiff,  Sarah  Watkins,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the 
27th  day  of  January,  1921,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term. 

Herman  Turkel,  for  the  appellant. 

No  appearance  for  the  respondent. 

Laughlin,  J.: 

This  is  an  action  for  the  annulment  of  a  marriage  between 
the  plaintiff  and  the  defendant  on  the  ground  of  fraud.  The 
summons  was  duly  served  on  the  defendant,  who  duly  filed 
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a  notice  of  appearance  by  attorney  but  defaulted  in  answering 
and  failed  to  appear  on  t)he  trial.  On  the  14th  of  November, 
1918,  plaintiff,  who  resided  in  the  borough  of  Manhattan, 
New  York,  and  was  eighteen  years  of  age,  was  requested  by 
the  defendant  to  marry  him  and  she  refused  to  consent  except- 
ing upon  condition  that  the  marriage  ceremony  should  be 
performed  according  to  the  Jewish  religion  and  rites  and  by 
a  rabbi  and  he  agreed  that  such  a  marriage  ceremony  would 
be  performed  after  a  civil  ceremonial  marriage  and  also 
promised  her  mother,  who  likewise  gave  her  consent  on  the 
same  condition.  On  that  day  plaintiff  and  her  mother  went 
to  the  City  Hall  pursuant  to  appointment  with  the  defendant 
and  there  met  him  and  his  mother  and  duly  obtained  a  marriage 
license  and  the  plaintiff's  mother  signed  a  consent  to  the 
marriage  and  the  plaintiff  and  the  defendant  were  there  duly 
married  by  an  alderman.  Plaintiff  testified  that  she  was  then 
eighteen  years  of  age  and,  if  so,  the  consent  of  her  parents  was 
unnecessary,  but  doubtless  it  was  required  by  the  city  clerk  as 
a  precautionary  measure  lest  she  may  have  misrepresented  her 
age.  (Dom.  Rel.  Law,  §  15,  as  amd.  by  Laws  of  1917,  chap. 
503.)  The  defendant,  although  repeatedly  requested  after  the 
civil  ceremony  to  perform  his  promise  for  a  Jewish  ceremonial 
marriage,  refused  so  to  do  and  the  parties  separated,  plaintiff 
returning  home  with  her  mother  and  the  marriage  was  not 
consummated.  On  testimony  to  this  effect  by  plaintiff  and 
her  mother,  the  trial  court  f oimd  that  the  plaintiff  was  induced 
to  marry  the  defendant  on  the  distinct  understanding  and 
promise  by  him  that  the  civil  marriage  was  to  be  followed 
within  a  period  of  two  or  three  days  by  a  ceremonial  marriage 
in  accordance  with  the  Jewish  religion  and  rites  and  by  a 
Jewish  rabbi  and  that  said  promise  was  made  by  the  defendant 
with  the  intent  to  deceive  and  defraud  the  plaintiff  and  with 
the  intent  on  his  part  not  to  carry  out  his  promise  to  have 
such  religious  ceremonial  marriage,  and  that  he  obtained  her 
consent  to  the  civil  marriage  by  said  fraud  and  deceit,  and 
that  in  consenting  to  the  civil  ceremonial  marriage  plaintiff 
relied  upon  said  promise  of  the  defendant. 

Section  1750  of  the  Code  of  Civil  Procedxire  authorizes  in 
an  action  by  the  party  defrauded,  among  other  things,  the 
annulment  of  a  marriage  on  the  ground  that  the  consent  of 
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one  of  the  parties  was  obtained  by  fraud  and  it  has  been 
authoritively  held  that  this  authorizes  the  annuhnent  of  a 
marriage  for  any  fraud  or  deception  which  would  invalidate 
or  authorize  the  cancellation  of  any  contract.  {DiLoremo  v. 
DiLoremOf  174  N.  Y.  467;  Svenson  v.  Svenson^  178  id.  54.) 
In  DiLoremo  v.  DiLorenzo  (supra)  the  Court  of  Appeals  held 
that  the  fraud  which  authorizes  the  annulment  of  a  marriage 
imder  section  1750  of  the  Code  of  Civil  Procedure  must  be 
material  to  inducing  the  making  of  the  contract,  and  on  that 
point,  at  pages  471,  472  and  474,  after  quoting  the  statutory 
provisions,  said:  "  This  language  is  broad  and  warrants  but  the 
one  reasonable  construction,  that  the  fraud  must  be  material 
to  that  degree  that,  had  it  not  been  practiced,  the  party 
deceived  would  not  have  consented  to  the  marriage.  *  *  * 
The  free  and  full  consent,  which  is  of  the  essence  of  all  ordinary 
contracts,  is  expressly  made  by  the  statute  necessary  to  the 
validity  of  the  marriage  contract.  The  minds  of  the  parties 
must  meet  in  one  intention.  It  is^a  general  rule  that  every 
misrepresentation  of  a  material  fact,  made  with  the  intention 
to  induce  another  to  enter  into  an  agreement  and  without 
which  he  would  not  have  done  so,  justifies  the  court  in  vacating 
the  agreement.  It  is  obvious  that  no  one  would  obligate 
himself  by  a  contract,  if  he  knew  that  a  material  representation, 
entering  into  the  reason  for  his  consent,  was  untrue.  There 
is  no  valid  reason  for  excepting  the  marriage  contract  from  the 
general  rule.  *  *  *  Our  attention  has  been  called  to  cases 
in  the  courts  of  this  State  and  of  other  States,  which  seem  to 
hold  a  different  doctrine  upon  the  subject  of  the  judicial 
annulment  of  a  marriage  contract.  Whatever  may  be  said 
in  explanation,  or  in  differentiation,  I  think  it  is  sufficient 
that  we  rely  upon  the  plain  provision  of  our  statute  and  upon 
the  application  to  the  case  of  a  contract  of  marriage  of  those 
salutary  and  fundamental  rules,  which  are  applicable  to  con- 
tracts, generally  when  determining  their  validity.  If  the 
plaintiff  proves  to  the  satisfaction  of  the  court  that,  through 
misrepresentation  of  some  fact,  which  was  an  essential  element 
in  the  giving  of  his  consent  to  the  contract  of  marriage  and 
which  was  of  such  a  nature  as  to  deceive  an  ordinarily  prudent 
person,  he  has  been  victimized,  the  court  is  empowered  to 
annul  the  marriage."    In  Domschke  v.  Domschke  (138  App. 
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Div.  457)  the  court  in  considering  what  is  fraud  within  the 
contemplation  of  a  statute,  quoted  from  Parsons  on  Contracts 
(VoL  2  [8th  ed.],  p.  895)  as  follows:  "  If  the  fraud  be  such  that, 
had  it  not  been  practiced,  the  contract  would  not  have  been 
made,  or  the  transaction  completed,  then  it  is  naaterial  to 
it;  but  if  it  be  shown  or  made  probable  that  the  same  thing 
would  have  been  done  by  the  parties,  in  the  same  way,  if  the 
fraud  had  not  been  practiced,  it  cannot  be  deemed  material'' 
It  has  been  held  by  the  trial  courts  in  some  cases  that  the 
fraudulent  misuepresentatioai  must  be  with  respect  to  a  material, 
existing  fact  and  that  it  is  not  sufficient  where  it  consists  of 
a  fraudulent  promise  with  respect  to  a  future  act  {Schackkr 
V.  Schachter,  109  Misc.  Rep.  152;  Neletta  v.  NeUtta,  N.  Y. 
L.  J.,  Jime  15,  1918),  and  in  others  it  has  been  held  that  such 
fraud  as  was  here  alleged  and  proved  is  sufficient.  {Rvbinaon 
V.  Rvbinson,  110  Misc.  Rep.  114;  Cohen  v.  Cohen,  Sup.  Ct., 
N.  Y.  Countj^  Index  No.  35955,  1917.)  Here,  plaintiff  and 
her  mother  were  orthodox  Jews  and  the  plaintiff  was  within 
her  right  in  refusing  to  marry  the  defendant  unless  he  con- 
sented to  a  marriage  ceremony  performed  in  accordance  with 
her  religion.  Of  course,  if  plaintiff  had  consented  to  the 
consummation  of  the  marriage  without  the  performance  of 
the  promise  concerning  the  religious  ceremony,  that  would 
constitute  a  waiver  of  the  fraud  and  preclude  the  maintenance 
of  the  action,  for  she  would  necessarily  know  before  consenting 
to  such  cohabitation  that  the  defendant  had  been  guilty  of  a 
fraud.  (Code  Civ.  Proc.  §  1750;  DiLoremo  v.  DiLoremo^ 
supra.)  Authority  to  annul  other  contracts  extends  to  fraud 
with  respect  to  the  representation  by  one  of  the  parties  as 
to  his  intent  concerning  future  action,  and  where  a  party  is 
induced  to  make  a  contract  relying  upon  a  fraudulent  repre- 
sentation made  by  the  other  party  with  respect  to  his  intention 
concerning  future  action,  but  for  which  consent  to  the  execution 
of  the  contract  would  not  have  been  given,  that  is  deratied 
a  fraudulent  representation  with  respect  to  a  material  existing 
fact  sufficient  to  warrant  the  annuhnent  of  a  contract  for 
fraud.  (Adams  v.  Gilligf  199  N.  Y.  314;  RitzwoUer  v.  Lurie, 
225  id.  464.)  Here,  the  marriage  has  not  been  consununated 
and  I  see  no  reason  why  it  should  not  be  annulled,  and  if  that 
relief  be  not  afforded,  plaintiff  will  be  obliged  to  waive  her 
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religious  scruples  and  consummate  the  marriage  without  the 
promised  religious  ceremonial  marriage  or  remain  bound  to 
the  defendant  and  deprived  of  the  free  right  she  had  to  marry 
according  to  her  religion  or  to  remain  single.  Where  the 
marriage  has  not  been  consummated,  it  has  been  held  that  it 
"  is  so  inchoate  and  incomplete  that  the  status  of  the  parties  is 
similar  to  that  of  parties  to  an  executory  contract,  and  may  be 
annulled  without  violating  any  considerations  of  public  policy." 
{DiLorenzo  v.  DiLorenzo,  supra,  71  App.  Div.  509,  519,  cited 
with  approval  in  Svenson  v.  Svenson,  supra.)  It  follows  that 
the  judgment  should  be  reversed  and  an  interlocutory  judg- 
ment of  annulment  entered  in  accordance  with  section  1774 
of  the  Code  of  Civil  Procedure. 

Smith,  Page  and  Merrell,  JJ.,  concur;  Clarke,  P.  J., 
dissents. 

Judgment  reversed,  with  costs,  and  interlocutory  judgment 
of  annulment  of  noarriage  ordered. 


James  J.  Logan,  Respondent,  v.  John  C.  Turner,  Appellant. 

First  Department,  July  1,  1921. 

Bills  and  notes  -«-  action  by  accommodation  maker  to  recover  from 
comaker  on  theory  of  contract  of  indemnity —  contract  of  indem- 
nity not  shown  as  matter  of  law  —  trial  by  consent  of  counterclaim 
for  conversion  where  no  objection  to  validity  is  made. 

In  an  action  to  recover  the  amount  paid  on  a  promissory  note  made  by 
the  plaintiff  and  the  defendant  as  joint  accommodation  makers  and 
predicated  on  an  alleged  agreement  by  the  defendant  to  indemnify  the 
plaintiff  against  liability  thereon,  evidence  examined,  and  hM^  that  it 
was  error  for  the  court  to  direct  a  verdict  in  favor  of  the  plaintiff  on  the 
ground  that  as  a  matter  of  law  the  defendant  had  agreed  to  indenmify 
the  plaintiff.  The  question  of  a  contract  of  indemnity  should  have  been 
left  to  the  jury. 

The  counterclaim  for  conversion  of  collateral  interposed  by  the  defendant, 
though  it  did  not  arise  out  of  the  same  transaction  set  forth  in  the  com- 
plaint and  was  not  connected  with  the  subject-matter  of  the  action, 
must  on  the  theory  of  waiver  of  the  test  be  deemed  to  have  been  litigated 
by  consent,  since  the  plaintiff  raised  no  objection;  the  verdict  of  the  jury 
thereon  was  not  against  the  weight  of  the  evidence. 
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Appeal  by  the  defendant,  John  C.  Turner,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  19th 
day  of  March,  1919,  on  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  18th  day  of 
March,  1919,  daiying  defendant's  motion  to  set  aside  the 
verdict  and  for  a  new  trial  made  upon  the  minutes. 

Nathan  D.  Stem,  for  the  appellant. 

Edmund  F.  Harding  [Cyril  F.  dos  Passos  with  him  on  the 
briefs;  dos  Passos  Brothers,  attorneys],  for  the  respondent. 

Laughun,  J.: 

Plaintiff's  cause  of  action  is  for  the  recovery  of  the  amoimt 
paid  by  him  on  a  promissory  note  made  by  him  and  the 
defendant  as  joint  makers,  and  is  predicated  on  an  alleged 
agreement  by  the  defendant  to  indemnify  him  against  liability 
thereon.  Defendant's  counterclaim  was  for  the  alleged  con- 
version by  the  plaintiff  of  certain  bonds  claimed  to  have  been 
owned  by  the  defendant. 

It  is  alleged  in  the  complaint  that  on  the  16th  of  September, 
1915,  the  Atlantic  Beach  Corporation,  a  Florida  corporation, 
made  and  delivered  its  promissory  note  to  the  Bamett  National 
Bank  at  Jacksonville,  Fla.,  for  $12,500  payable  three  months 
after  date,  and  that  the  plaintiff  and  defendant  signed  the 
note  as  comakers  for  the  accommodation  of  the  Atlantic 
Beach  Corporation,  and  the  plaintiff  received  no  consideration 
therefor;  that  the  defendant,  at  the  time  the  note  was  so 
made  for  a  valuable  consideration,  promised  to  indemnify 
and  hold  plaintiff  harmless  from  and  on  account  of  the  note 
or  any  renewal  or  renewals  thereof,  and  agreed  to  pay  the  note 
or  any  renewal  thereof  at  maturity;  that  on  the  7th  of  Sep- 
tember, 1916,  the  Atlantic  Beach  Corporation  neglected  and 
refused  to  pay  a  second  renewal  of  the  note,  and  that  the 
plaintiff  was  compelled  to  and  did  pay  the  amoimt  of  the 
note  with  interest  to  the  bank  and  is  now  the  holder  and 
owner  thereof,  and  that  no  part  of  the  amoimt  so  paid  by 
plaintiff  has  been  repaid  to  him  by  the  defendant  except 
$5,025,  which  left  the  sum  of  $7,566.62  due  and  owing  to 
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plaintiflF,  for  which  he  demanded  judgment.  The  answer 
admitted  that  the  defendant  signed  the  note  for  the  acconamo- 
dation  of  the  Atlantic  Beach  Corporation,  and  denied  the 
other  material  allegations  of  the  complaint,  and  alleged  that 
prior  to  the  making  of  the  note,  plaintiflF  for  a  valuable  con- 
sideration agreed  to  indenmify  and  hold  the  defendant  harmless 
from  and  on  account  thereof  and  that  plaintiff  would  pay 
the  note  or  any  renewal  thereof  at  maturity,  and  denies  that 
the  plaintiflF  signed  the  note  as  comaker  for  the  acconmiodation 
'  of  the  Atlantic  Beach  Corporation,  and  alleges  that  on  or 
about  the  23d  of  July,  1915,  plaintiflF  made  an  agreement 
with  the  Atlantic  Beach  Corporation  by  which  he  agreed 
to  obtain  for  it  new  loans  amounting  to  $30,000,  and  that  the 
note  in  question  was  given  for  one  of  such  loans  and  that 
defendant  signed  it  as  comaker  for  the  reason  that  the  bank 
would  not  make  the  loan  without  his  signature.  It  is  further 
alleged  that  defendant  received  no  part  of  the  money  advanced 
by  the  bank,  and  that  plaintiff  received  a  large  part  and 
applied  a  portion  of  it  to  the  payment  of  debts  of  the  Atlantic 
Beach  Corporation,  in  which  he  was  interested.  It  is  allied 
in  the  counterclaim  that  on  the  18th  of  November,  1915, 
defendant  was  the  owner  of  fifteen  described  bonds  of  $1,000 
each  and  loaned  them  to  the  plaintiflF  for  the  sole  purpose  of 
enabling  him  to  use  them  as  collateral  in  negotiating  a  loan 
for  the  Atlantic  Beach  Corporation,  and  that  plaintiflF  received 
the  bonds  and  agreed  to  use  them  for  no  other  purpose,  and 
that  he  did  not  use  them  for  the  purpose  for  which  they  were 
loaned,  and  that  on  the  18th  of  January,  1916,  and  subsequent 
thereto,  defendant  dananded  of  the  plaintiflF  the  return  of 
the  bonds  but  plaintiflF  refused  to  deliver  them  to  the  defendant 
and  has  converted  them  to  his  own  use,  to  the  defendant's 
damage  in  the  sum  of  $15,000;  that  on  the  5th  of  June,  1916, 
defendant  sold  said  bonds  to  one  Bull,  who  thereafter  repeat- 
edly demanded  them  of  the  plaintiflF  and  that  plaintiflF  refused 
the  demand,  and  on  the  27th  of  September,  1916,  Bull  resold 
them  to  the  defendant  and  assigned  to  the  defendant  all  his 
claims  against  any  person  on  account  of  the  bonds,  and  that 
the  value  of  the  bonds  was  $15,000;  and  judgment  for  that 
amoimt  and  for  the  dismissal  of  the  complaint  was  demanded. 
PlaintiflF  replied  denying  the  allegations  of  the  coimterclaim. 
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The  evidence  shows  that  the  note,  the  renewal  of  which 
plaintiff  took  up  by  paying  the  bank  as  alleged,  was  made  by 
the  plaintiff  and  defendant  on  an  exchange  of  letters  between 
them.    The  first  of  these  letters  was  from  the  plaintiff  to 
the  defendant.    It  was  dated  September  16,  1915  and,  so  far 
as  here  material,  was  as  follows:   "  Enclosed  I  hand  you  copy 
of  letter  from  Bamett  National  Bank,  which  is  self  explanatory. 
I  do  not  know  of  any  good  reason  why  I  should  sign  the  note, 
or  why  they  have  asked  it  but  they  have  asked  it,  and  we  will 
have  to  have  this  amount  of  money  either  from  th^n  or. 
someone  else,  and  imless  you  can  arrange  the  $50,000  or  $60,000 
loan  there  which  you  wrote  me  about,  I  see  nothing  to  do 
but  to  comply  with  their  requirements  and  get  this  money. 
I  do  not  think  either  of  us  takes  much  chance  of  liabiUty  in 
signing  this  note  with  Bonds  as  collateral,  but  in  case  the 
Company  should  not  pay  it,  I  would  expect  you  to  take  the 
bonds  and  reheve  me  of  the  liability."    Plaintiff  stated  in 
the  letter  that  he  thought  the  reason  the  bank  was  so  exacting 
was  that  the  account  had  been  offered  to  it  before  and  had 
been  refused  by  it  after  investigation,  and  that  the  bank 
doubtless  knew  that  the  company  was  not  keeping  satisfactory 
balances,  and  that  he  inclosed  a  blank  form  of  the  note  required 
by  the  bank,  and  further  stated  as  follows:    "If  you  wish 
to  comply  with  their  terms  and  accept  this  money,  you  can 
fill  out  the  note  at  90  days  for  $12,500,  sign  it,  leaving  a  place 
for  the  signature  of  the  Corporation  and  my  signature,  and 
mail  it  to  me  at  Tate  Springs,  Tenn.''    The  letter  from  the 
bank  which  plaintiff  inclosed  with  the  note  states  that  the 
discounting  committee  of  the  bank  had  considered  the  subject 
of  the  conversation  between  the  plaintiff  and  president  of  the 
bank,  and  that  the  bank  would  accept  the  note  of  the  company 
signed  by  the  plaintiff  and  the  defendant  as   comakers  for 
$12,500,   due  ninety  days,   with  privilege  of  one  renewal, 
secured  by  bonds  of  the  company  for  $25,000.    Defendant 
replied  on  the  25th  of  September,   1915,  saying:     "  Under 
the  circumstances,  I  believe  the  only  thing  to  do  is  to  sign 
the  note  with  you  and  I  am  sending  same  herewith  to  you." 
By  the  original  note  and  the  renewals   the  makers  became 
jointly  and  severally  liable.    It  will  be  observed  that  the 
defendant's  reply  letter  contained  no  specific  reference  to  the 
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part  of  plaintiff's  letter  in  which  he  stated  that  in  case  the 
company  failed  to  pay  the  note  he  would  expect  the  defendant 
to  take  it  up  and  relieve  him  of  all  liability.  On  the  30th 
of  December,  1915,  plaintiff  sent  to  the  defendant  the  first 
renewal  note  and  asked  him  to  sign  it,  which  he  did,  and  on 
the  3d  of  April,  1916,  plaintiff  sent  the  second  renewal  note 
to  the  defendant  with  a  like  request,  which  was  complied 
with.  None  of  these  letters  contained  a  referoioe  to  any 
agreement  of  indemnity.  Plaintiff,  on  paying  the  second 
renewal  note,  received  it  and  the  collateral  with  an  assignment 
thereof  from  the  bank.  It  appears  that  he  sold  the  collateral, 
being  the  bonds  for  $25,000,  on  the  18th  of  August,  1917, 
pursuant  to  the  law  of  Florida,  and  that  they  were  purchased 
by  said  Bull  and  the  plaintiff  realized  on  the  sale  $5,025, 
and  that  he  has  not  been  repaid  the  balance  of  the  note. 

Appellant  contends  that  if,  by  the  exchange  of  the  letters, 
defendant  became  obligated  to  indenmify  plaintiff,  such  obli- 
gation was  confined  to  the  original  note.  Literally  construed, 
it  was  so  limited  and  there  was  no  express  renewal  of  the 
obligation  with  respect  to  either  of  the  renewal  notes.  It 
would  seem,  however,  that  when  a  renewal  of  the  note, was 
effected,  plaintiff  could  have  insisted  upon  a  hke  agreement 
for  indemnity,  if  this  be  one,,  and  if  it  had  not  been  made, 
could  have  stood  upon  his  rights  under  the  original  letters. 
I  deem  it  imnecessary,  however,  to  decide  this  point,  for  I 
think  the  court  erred  as  matter  of  law  that  the  minds  of  the 
parties  met  with  respect  to  an  agreement  of  indenmity  con- 
cerning the  original  note.  Plaintiff  merely  stated  that  he 
would  expect  the  defendant  to  take  the  bonds  and  relieve 
him  from  liability  in  the  event  that  the  company  should  not 
pay  the  note,  but  he  did  not  make  that  a  condition  of  his 
becoming  a  maker  of  the  note;  and  it  is  to  be  observed  that, 
after  stating  this  exception  on  his  part,  he  stated  that  if  the 
defenda^^t  wished  to  comply  with  the  terms  exacted  by  the 
bank,  he  should  fill  out,  sign  and  return  the  note.  If  he  had 
intended  to  obligate  the  defendant  to  indemnify  him,  I  think 
he  would  have  there  referred  to  the  defendant's  becoming  so 
obligated  to  him,  and  that  the  defendant  might  well  infer 
that  the  plaintiff  entertained  the  expectation  that  defendant 
App.  Div.— Vol.  CXCVII.        32 
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would,  in  the  event  of  default  by  the  company,  take  the  bonds 
and  relieve  him  of  liability  by  appropriating  them  to  reimburse 
himself,  for  at  that  time  plaintiff  deemed  the  security  ample, 
or  would  relieve  him  of  liability  on  account  of  some  moral 
obligation  rather  than  a  legal  obligation  intended  to  be 
imposed  by  merely  signing  and  returning  the  note.  The 
parties  were  friends  and  were  both  interested  in  the  company 
and  in  at  least  one  other  enterprise.  Plaintiff  took  up  the 
note  and  took  over  the  collateral  without  calling  upon  defend- 
ant so  to  do.  If  it  may  not  be  so  held  as  matter  of  law,  then 
I  think  this  was  a  question  for  the  jury  and  that  the  court 
erred  in  directing  a  verdict  ui  favor  of  the  plaintiff. 

No  objection  appears  to  have  been  made  that  the  counter- 
claim for  conversion  of  bonds,  which  did  not  arise  out  of  the 
transaction  set  forth  in  the  complaint  and  was  not  connected 
with  the  subject-matter  of  the  action,  was  not  authorized, 
and  it  must,  therefore,  on  the  theory  of  waiver  of  the  test,  be 
deemed  to  have  been  litigated  herein  by  consent,  as  if  a 
breach  of  contract  for  the  return  of  the  bonds  only  had  been 
alleged.  An  issue  of  fact  was  presented  with  respect  to  the 
alleged  conversion  of  the  bonds.  There  was  testimony  and 
evidence  tending  to  show  that  the  bonds  were  delivered,  not 
to  the  plaintiff  individually,  bijit  to  a  bank  of  which  he  was 
president  with  instructions  that  they  be  delivered  to  plaintiff 
or  one  Mucklow  to  be  used  in  negotiating  a  loan  or  loans  to 
the  extent  of  $25,000  to  the  Atlantic  Beach  Corporation, 
and  the  bank,  by  its  cashier,  receipted  therefor.  The  fifteen 
bonds  to  which  the  counterclaim  relates  were  not  used  in 
negotiating  a  loan  for  the  Atlantic  Beach  Corporation,  and 
according  to  the  testimony  of  the  plaintiff  they  did  not  come 
into  his  individual  possession  and  were  not  used  by  him  in  any 
manner.  On  the  part  of  the  defendant,  testimony  was  given 
tending  to  show  that  the  plaintiff  admitted  having  the  bonds 
in  his  possession  and  refused  a  demand  for  the  return  thereof, 
claiming,  in  effect,  that  they  had  been  pledged  as  authorized 
and  that  he  had  purchased  them  from  said  Bull.  The  testi- 
mony and  evidence  presented  a  fair  question  of  fact  on  the 
issue  with  respect  to  whether  or  not  the  plaintiff  converted 
the  bonds,  and  were  it  not  for  what  I  deem  error  in  the  direction 
of  the  verdict  in  favor  of  the  plaintiff  on  his  cause  of  action, 
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no  ground  would  be  afforded  for  disturbing  the  verdict  on 
this  issue.  I  am  of  opinion,  for  the  reasons  abeady  assigned, 
that  the  judgment  and  order  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

DowLiNG,  Smith,  Merrell  and  Greenbaum,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


Green  River  Distilling  Company,  Appellant,  v. 
Massachxtsetts  Bonding  and  Insurance  Company, 
Respondent. 

First  Department,  July  1,  1921. 

Insurance  —  liability  insurance  —  ac^tion  by  insured  to  recover  from 
insurer  cost  of  haying  attachment  discharged  —  insurer  liable  on 
policy  limiting  liability  but  obligating  it  to  pay  aU  costs  and 
expenses  incident  to  settlement  of  claims  —  liberal  construction 
of  policy  —  cost  of  discharging  attachment  cannot  be  apportioned 
between  parties. 

Where  the  liability  of  the  insurer  in  an  automobile  insurance  policy  was 
limited,  but  it  undertook  to  pay  all  costs  and  expenses  incident  to  the 
investigation,  adjustment  and  settlement  of  claims  and  to  defend  against 
all  authorized  proceedings,  a  fair  and  reasonable  construction  of  the 
policy  imposed  upon  the  company  the  duty  of  defending  the  insured, 
a  foreign  corporation,  against  a  warrant  of  attachment  and  it  having 
failed  to  perform  that  duty,  the  insured  is  entitled  to  recover  the  amount 
which  it  paid  to  procure  a  bond  to  have  the  attachment  discharged  and 
the  poundage  fees  paid  to  the  sheriff. 

The  insurer  prepared  the  policy  and  was  at  liberty  to  limit  its  liability  in 
any  manner,  and  the  policy  should,  therefore,  be  construed  liberally 
to  afford  the  insured  the  indemnity  which  it  was  warranted  in  believing 
that  it  was  obtaining  thereby. 

Though  the  demand  in  the  negligence  action  against  the  plaintiff  herein 
was  for  an  amount  in  excdss  of  the  amount  of  the  policy,  the  cost  of 
discharging  the  attachment  should  not  be  apportioned  between  the  parties 
in  proportion  to  their  respective  liabilities,  for  the  policy  did  not  con- 
template any  apportionment  of  necessary  costs  and  expeiises. 

Appeal  by  the  plaintiff,  Green  River  Distilling  Company, 
from  a  determination  and  order  of  the  Appellate  Term  of  the 

Digitized  by  VjOOQ  IC 


500    Green  River  D.  Co.  v.  Massachusetts  B.  &  Ins.  Co. 

First  Department,  July,  1921.  [Vol.  197 

Supreme  Court,  First  Department,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  21st  day  of  December, 
1920,  reversing  a  judgment  of  the  Municipal  Court  of  the 
City  of  New  York,  Borough  of  Manhattan,  Ninth  District, 
in  favor  of  the  plaintiff. 

J.  G.  Milbum,  Jr.  [RiLsh  Taggart,  Jr.,  with  him  on  the 
brief;  Carter,  Ledyard  &  Milbum,  attorneys],  for  the  appellant. 

Edgar  J.  freacy,  for  the  respondent. 

Laughlin,  J.: 

Plaintiff  and  defendant  are  both  foreign  corporations  duly 
authorized  to  do  business  here  and  each  had  an  office  in  the 
city  of  New  York  for  the  transaction  of  its  business.  On  the 
21st  of  March,  1919,  defendant  issued  an  automobile  liability 
policy  on  an  automobile  truck  owned  by  the  plaintiff  which 
it  used  in  its  business.  On  the  27th  of  June,  1919,  the  truck, 
while  in  use  by  the  plaintiff,  struck  and  fatally  injured  one 
Eggert,  in  the  borough  of  Brooklyn.  Eggert's  administrator 
brought  an  action  in  the  Supreme  Court  in  Kings  county 
against  the  plaintiff  to  recover  $25,000  for  negligently  causing 
the  death  of  Eggert.  Plaintiff  duly  notified  defendant  and 
transmitted  to  it  the  summons  and  complaint  as  required  by 
the  policy  and,  as  pro\dded  in  the  policy,  defendant  imdertook 
the  defense  of  the  action.  Thereafter  and  on  the  21st  of 
October,  1919,  plaintiff  in  that  action  procured  a  warrant 
of  attachment  against  the  defendant  therein  on  the  ground 
that  it  was  a  foreign  corporation  and  thereunder  attached  its 
fimds  in  excess  of  $25,000.  Plaintiff  herein  duly  notified 
defendant  of  the  service  of  the  attachment  and  transmitted 
to  it  the  attachment  papers  and  demanded  that  it  take  the 
necessary  steps  to  have  the  attachment  vacated  or  discharged. 
This  defendant  refused  to  do  and  pladntiff  employed  counsel 
and  moved  to  have  the  attachment  vacated  or  reduced.  The 
motion  to  vacate  was  denied  but  the  attachment  was  reduced 
to  $12,500  and  was  then  discharged  and  the  property  released 
on  a  surety  bond  procured  by  the  plaintiff  at  an  expense  of 
$250  for  the  premium  and  the  payment  of  $300  to  the  sheriff 
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as  poundage  fees.  Plaintiff  demanded  that  the  defendant 
reimburse  it  for  those  items,  and  on  its  refusal  brought  this 
action  in  the  Municipal  Court  to  recover  the  amount  with 
interest.  The  issues  were  tried  before  the  court  without  a 
jury  and  the  plaintiff  was  awarded  a  judgment  from  which 
the  defendant  appealed  and  the  Appellate  Term  reversed  the 
judgment  and  dismissed  the  complaint. 

After  the  attachment  was  thus  discharged,  the  action  in 
which  it  was  granted  was  settled  for  $4,000  and  the  defendant 
paid  $3,000  and  plainttfF  $1,000  to  avoid  the  risk  of  a  recovery 
in  excess  of  defendant's  indemnity  liability,  which  was  only 
for  $5,000. 

By  the  1st  paragraph  of  the  policy,  defendant  agreed  to 
indemnify  plaintiff,  subject  to  the  limits  thereinafter  specified, 
against  loss  from  liability  imposed  by  law  upon  it  for  damages 
on  account  of  bodily  injuries  or  death  accidentally  suffered 
by  any  person  or  persons,  other  than  employees  of  the  plaintiff, 
within  the  United  States  and  Canada  by  reason  of  its  owner- 
ship, maintainance  or  use  of  the  automobile  truck  within 
the  period  specified  in  the  policy.  By  paragraph  C  of  the 
poUcy,  in  the  event  of  a  suit  brought  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered  by  the  policy, 
plaintiff  was  obligated  to  forward  to  the  defendant  immediately 
"  every  summons  or  other  process  as  soon  as  the  same  shall 
have  been  served,"  and  defendant  was  obligated  at  its  own 
cost  and  subject  to  limitations  contained  in*  paragraph  L  to 
"  defend  or  at  its  option  settle  such  suit  in  the  name  and  on 
behalf  of  the  assured/'  Paragraph  L,  among  other  things, 
limited  the  defendant's  liability  to  $5,000  for  bodily  injuries 
to  or  the  death  of  one  person  and  further  provided  as  follows: 
''  In  addition  to  the  limits  specified  above,  the  Company  will 
pay  all  costs  and  expenses  incident  to  the  investigaticMi,  adjust- 
ment and  settlement  of  claims,  and  all  costs  taxed  against  the 
Assured  in  any  legal  proceedings  defended  by  the  Company, 
and  all  interest  accruing  after  entry  of  judgment  upon  such 
part  thereof  as  shall  not  be  in  excess  of  the  limits  of  the 
Company's  liabihty  as  herein  expressed  resulting  from  claims 
upon  the  Assured  on  account  of  bodily  injuries  and  or  death, 
as  aforesaid;  but  the  Assured  shall  not  voluntarily  assume  any 
liability,  nor  shall  the  Assured  without  the  written  consent 
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of  the  Company  previously  given,  incur  any  expense,  or  settle 
any  claim,  except  at  his  own  cost,  or  interfere  in  any  nego- 
tiation for  settlement,  or  in  any  legal  proceeding;  except  that 
the  Assured  may  provide,  at  the  Company's  expense,  at  the 
time  of  the  Accident,  such  inmiediate  surgical  relief  as  is 
imperative."  It  will  be  observed  that  although  the  liability 
of  the  defendant  for  damages  was  limited,  it  undertook  to 
pay  aU  costs  and  expenses  incident  to  the  investigation,  adjust- 
ment and  settlement  of  claims.  Defendant  contends  that  the 
attachment  resulted  from  the  plaintiff  being  a  foreign  cor- 
poration and  not  from  the  nature  of  the  action  and  that, 
therefore,  it  was  not  liable  for  the  expenses  incurred  by  the 
plaintiff  in  defending  the  attachment.  Defendant,  however, 
knew  that  the  plaintiff  could  not  be  incorporated  in  aU  of 
the  States  and  is  chargeable  with  knowledge  when  it  issued 
the  policy  that  in  such  an  action  in  this  State,  an  attachm^it 
might  be  issued.  That  it  undertook  to  defend  against  all 
authorized  proceedings  in  such  an  action  is  evidenced  by  the 
fact  that  it  required  the  plaintiff  to  forward  to  it  every  sum- 
mons or  other  process  as  soon  as  served.  Defendant  prepared 
the  policy  and  was  at  Uberty  to  limit  its  liability  in  any 
manner.  The  policy  should,  therefore,  be  construed  liberally 
to  afford  the  assured  the  indemnity  which  it  was  warranted 
in  beUeving  that  it  was  obtaining  thereby.  (DiUeber  v.  Home 
Life  Ins.  Co.y  69  N.  Y.  256;  Wadsworth  v.  Jewelers  &  Trades' 
men's  Co.y  132  Id.  540;  Brewster  v.  Empire  State  Surety  Co.y 
145  App.  Div.  678;  Brassil  v.  Maryland  Casualty  Co.y  210 
N:  Y.  235.)  I  am  of  opinion  that  the  fair  and  reasonable 
construction  of  the  policy  imposed  upon  the  defendant  the 
duty  of  defending  plaintiff  against  the  attachment,  and  it 
having  failed  to  perform  that  duty,  plaintiff  is  entitled  to 
recover  the  reasonable  and  necessary  expenses  to  which  it  was 
subjected  in  conducting  the  defense  itself.  (Cassidy  v.  Taylor 
Brewing  &  Malting  Co.y  79  App.  Div.  242;  Holdgate  v.  Clark y 
10  Wend.  215.)  It  is  further  contended  in  behalf  of  the 
respondent  that  in  any  event  such  expenses  should  be  appor- 
tioned between  the  parties  in  proportion  to  their  respective 
Uabilities  for  the  amount  claimed  on  the  attachm^it,  but  mani- 
festly, for  the  reasons  already  stated,  that  claim  is  untenable, 
for  the  policy  did  not  contemplate  any  apportionment  of  neces- 
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sary  costs  or  expenses.  It  follows  that  the  determination  of 
the  Appellate  Term  should  be  reversed,  with  costs,  and  the 
judgment  of  the  Municipal  Court  affirmed,  with  costs. 

Clarke,  P.  J.,  Smith,  Page  and  Merrell,  JJ.,  concur. 

Determination  reversed  and  judgment  of  Municipal  Court 
affirmed,  with  costs  to  plaintiff,  appellant,  in  this  court  and 
in  the  Appellate  Term. 


The  People  of  the  State  of  New  York  ex  rel.  Rangelet 
Construction  Company,  Inc.,  Respondent,  v.  Charles 
L.  Craig,  as  Comptroller  of  the  City  of  New  York,  and 
David  E.  Kemlo,  as  Chief  Auditor  of  the  Finance  Depart- 
ment of  the  City  of  New  York,  Appellants. 

First  Department,  July  1,  1921. 

Municipal  corporations  —  city  of  New  York  —  mandamus  to  compel 
payment  of  amount  due  under  contract  for  constructing  building 
for  CoUege  of  City  of  New  York  —  mayor  necessary  party  defend- 
ant —  writ  win  not  issue  to  compel  comptroUer  to  pay  vouchers 
where  contract  not  made  in  manner  prescribed  by  statute. 

The  mayor  of  the  city  of  New  York  is  a  necessary  party  defendant  in 
mandamus  proceedings  to  compel  the  audit  and  pasrment  of  vouchers 
representing  the  amount  alleged  to  be  due  relator  under  a  contract  with 
the  trustees  of  the  College  of  the  City  of  New  York  for  services  and 
materials  furnished  in  constructing  a  building  for  said  college,  since 
section  149  of  the  Greater  New  York  charter  requires  warrants  to  be 
countersigned  by  the  mayor. 

The  writ  of  mandamus  was  properly  denied  since  the  contract  was  not  let 
to  the  relator  in  compliance  with  chapter  168  of  the  Laws  of  1895, 
Education  Law,  section  875,  and  section  419  of  the  Greater  New  York 
charter  which  requires  the  advertising  for  bids,  and  section  149  of  said 
charter  requiring  the  comptroller  to  indorse  on  the  contract  his  certificate 
to  the  effect  that  there  remains  unexpended  and  unapplied  a  balance  of 
the  appropriation  or  fund  appUeable  to  the  payment  of  the  contract  in 
question,  sufficient  to  pay  the  estimated  expense  of  executing  the  con- 
tract, and  of  section  1541  of  the  Greater  New  York  charter  requiring 
an  appropriation  prior  to  the  incurring  of  the  expense  by  any  of  the 
departments,  boards  or  officers  of  the  city. 

The  relator  was  not  entitled  to  payment  by  virtue  of  section  1132  of  the 
Greater  New  York  charter  in  reference  to  the  expenditure  of  money 
received  by  the  College  of  the  City  of  New  York  in  conducting  special 
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courses  of  study^  in  vocational  subjects,  for  under  that  section  the  money 
so  received  must  be  expended  in  defraying  the  expense  incident  to 
gratuitous  instruction  in  said  courses. 
Section  1131  of  said  charter  granting  authority  to  the  trustees  of  said  college 
to  receive  and  administer  gifts  of  money  and  buildings  did  not  authorize 
the  trustees  to  bind  the  city  by  a  contract  involving  expenditure  or 
liability. 

Appeal  by  the  defendants,  Charles  L.  Craig  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  23d  day  of  March,  1921,  granting 
relator's  appUcation  for  a  writ  of  peremptory  mandamus. 

Willard  S,  Allen  of  counsel  [John  F.  O'Brien,  Arthur  J.  W. 
Hilly  and  J  arms  P.  O'Connor  with  him  on  the  brief:  John  P. 
O'Brien,  Corporation  Counsel],  for  the  appellants. 

Herbert  A.  Wolff  of  counsel  [Edward  S.  Greeribaum  with  him 
on  the  brief;  Greenbaum,  Wolff  &  Ernst,  attorneys],  for  the 
respondent. 

Moses  J.  Stroock  [George  L.  Cohen  of  counsel],  for  the  Board 
of  Trustees  of  College  of  the  City  of  New  York,  as  anvicus 
curiod. 

DOWLING,  J.: 

On  November  13, 1918,  the  Rangeley  Construction  Company, 
Inc.,  the  relator,  and  the  College  of  the  City  of  New  York 
entered  into  a  written  agreement  for  the  construction  of  a 
three-story  temporary  barracks.  This  contract  provided  that 
the  relator  was  to  receive  the  actual  net  cost  of  the  work, 
plus  seven  per  cent  of  said  cost,  which  total  would  not  exceed 
the  sum  of  $87,472.50.  Relator  commenced  work  thereunder. 
This  work  was  undertaken  by  the  City  College  during  the 
World  War,  at  the  request  of  the  War  Department  of  the 
United  States  in  order  to  have  a  temporary  barracks  to  house 
the  Student  Army  Training  Corps  which  the  City  College  was 
operating  at  the  request  of  the  War  Department.  The  con- 
struction was  financed  through  an  advance  of  $50,000  made  by 
the  trustees  of  the  City  College  in  their  individual  capacity  as 
patriotic  citizens,  because  no  funds  of  the  city  of  New  York 
were  available  for  said  construction.  Subsequently  the  Federal 
government  from  time  to  time  paid  to  the  trustees  for  the 
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said  construction  on  the  presentation  of  vouchers  which  were 
duly  audited  by  the  War  Department,  showing  actual  disburse- 
ments therefor.  When  the  armistice  bringing  to  a  close  the 
World  War  was  signed,  the  War  Department  ordered  the  con- 
struction to  cease,  and  at  the  request  of  the  City  College,  relator 
ceased  work  on  the  contract,  and  was  paid  in  full  for  services 
and  materials  supplied  up  to  that  time.  On  January  5,  1920, 
relator  and  the  City  College  entered  into  a  second  written  agree- 
ment, which  among  other  things  called  for  the  roofing  over 
of  the  first-story  walls  and  using  the  footings  and  materials 
salvaged  under  the  former  contract,  which  construction  when 
finished  would  make  a  permanent  one-story  building  har- 
monizing with  the  other  buildings  of  the  City  College.  In  this 
second  agreement  it  was  recited  that  the  trustees  of  City 
College  acted  within  the  provisions  of  section  1132  of  the 
Greater  New  York  charter  which  provides  for  the  adminis- 
tration by  the  trustees  of  said  college  of  a  special  fimd  com- 
prising student  fees  collected  by  the  City  College  in  fur- 
nishing and  conducting  special  courses  and  courses  of  study  in 
vocational  subjects  and  civic  administration,  non-matriculated 
student  privileges  and  other  special  educational  advantages. 
This  new  buildmg  as  is  stated  in  said  contract  was  to  be  known 
as  a  "  vocational  building."  The  prior  contract  was  referred 
to  and  the  work  was  undertaken  on  the  same  basis,  viz., 
relator  was  to  receive  the  actual  net  cost  of  the  work,  plus 
seven  per  cent  of  said  cost,  which  total  was  not  to  exceed  the 
sum  of  $32,100. 

Thereafter  the  relator  commenced  the  performance  of  the 
work  under  the  terms  of  the  contract  of  January  5,  1920, 
and  has  fully  compUed  with  all  the  terms  and  conditions 
thereof  on  its  part  to  be  performed  and  continued  to  furnish 
materials  and  performed  work  under  said  contract  until  on 
or  about  September  1,  1920. 

On  May  8,  1920,  the  relator,  pursuant  to  the  terms  and 
conditions  of  the  contract  of  January  5,  1920,  submitted  to 
the  College  of  the  City  of  New  York  a  voucher  in  the  sum 
of  $1,249.85,  and  on  June  15,  1920,  submitted  a  voucher  in 
the  sum  of  $7,529.86,  and  on  August  27,  1920,  submitted  a 
voucher  in  the  sum  of  $5,160.08,  all  of  which  vouchers  were 
approved  and  certified  for  payment  by  the  College  of  the 
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City  of  New  York,  and  which  vouchers  were  submitted  by  the 
College  of  the  City  of  New  York  to  the  chief  auditor  of  the 
finance  department  of  the  city  of  New  York  for  audit  and  to 
the  comptroller  of  the  city  of  New  York  for  payment,  out  of 
the  special  fund  pursuant  to  section  1132  of  the  Greater 
New  York  charter  designated  as  Code  S-762.  Audit  and  pay- 
ment of  said  vouchers  has  been  refused.  The  relator  has 
not  been  paid  anything  for  the  work  done,  materials  delivered 
at  and  incorporated  in  the  building  and  labor  performed  under 
the  terms  of  the  agreement  of  January  2,  1920,  although 
it  has  actually  disbursed  about  $15,000  for  labor  and  materials 
and  in  all  respects  has  complied  with  the  terms  and  conditions 
of  the  two  contracts  and  has  submitted  properly  approved 
vouchers  and  certificates  for  such  payments. 

After  audit  and  payment  was  refused  by  the  appellants,  this 
proceeding  was  brought  for  an  order  directing  that  a  peremp- 
tory (or  else  an  alternative)  writ  of  mandamus  issue  requiring 
the  appellants  to  audit  and  pay  the  aforesaid  vouchers.  This 
order  was  granted  and  from  it  the  present  appeal  is  taken. 

At  the  outset  objection  is  made  that  the  mayor  of  the 
city  of  New  York  is  a  necessary  party  defendi*nt.  This 
objection  is  well  taken,  for  as  was  said  by  Mr.  Justice  Thomas 
in  People  ex  rel.  McClinchie  v.  Prend^gast  (140  App.  Div. 
237) :  "  Section  149  of  the  Greater  New  York  charter  (as 
amd.  by  Laws  of  1901,  chap.  466,  and  Laws  of  1904,  chap. 
247;  smce  amd.  Laws  of  1910,  chap.  545)  requires  that  '  All 
payments  by  or  on  behalf  of  the  corporation,  except  as  other- 
wise specially  provided,  shall  be  made  through  the  proper  dis- 
bursing officer  of  the  department  of  finance,  on  vouchers  to  be 
filed  in  said  department,  by  means  of  warrants  drawn  on  the 
chamberlain  by  the  comptroller,  and  coimtersigned  by  the 
mayor.'  The  petitioner  is  entitled  to  the  money,  but  as  the 
mayor  has  not  been  made  a  party,  the  order  must  be  modified 
so  as  to  deny  the  writ  for  the  payment  of  the  money,  *  *  *." 
But  even  if  the  mayor  had  been  made  a  party  defendant  herein, 
the'relator  would  not  have  been  entitled  to  the  mandamus  sought. 

Chapter  168  of  the  Laws  of  1895  pro^ddes  as  follows: 

"  Section  1.  The  board  of  trustees  of  the  College  of  the 
City  of  New  York  is  hereby  authorized  and  empowered  to 
select  and  acquire,  in  the  name,  and  on  behalf  of  the  mayor. 
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aldermen  and  commonalty  of  the  city  of  New  York,  a  site 
for  a  new  building  or  buildings  for  the  uses  and  purposes  of 
said  college.  Such  site  shall  be  within  the  boundaries  of  the 
city  of  New  York." 

"  §  6.  *  *  *  The  said  board  of  trustees  is  hereby 
also  authorized  from  time  to  time  thereafter,  to  build  and 
construct  upon  said  site  such  other  building  or  buildings  for 
the  uses  and  purposes  of  said  college  as  said  board  of  trustees 
shall  deem  necessary  or  requisite  and  as  shall  be  approved 
by  the  said  board  of  estimate  and  apportionment.  Such 
buildings  shall  be  built  and  constructed  upon  plans  and 
specifications  therefor  to  be  adopted  and  approved  by  said 
board  of  trustees.  And  the  said  building  shall  be  built  by 
contract  entered  into  by  said  board  of  trustees  after  advertise- 
ment for  proposals  therefor.  All  the  provisions  of  law  and 
ordinance  and  of  the  rules  and  regulations  of  the  board  of 
education  of  the  city  of  New  York  relative  to  advertising 
for  and  receiving  proposals  and  entering  into  contracts  for 
the  building  of  pubhc  schools  in  the  city  of  New  York  shall 
be  and  are  hereby  made  apphcable  to  the  awarding  of  and 
entering  into  the  contract  or  contracts  for  the  building  and 
construction  of  said  buildings  and  each  of  them.  And  the 
cost  of  such  buildings  and  of  each  of  them  shall  be  provided 
for  and  shall  be  paid  for  out  of  the  proceeds  of  bonds  of  the 
city  of  New  York,  which  shall  be  issued  and  sold  in  the 
manner  hereinbefore  prescribed  for  the  issuing  and  sale  of 
bonds  to  pay  for  the  said  site." 

Under  this  statute,  the  provisions  of  chapter  786  of  the 
Laws  of  1917  (adding  to  Education  Law  §  875,  subd.  8)  and 
of  section  419  of  the  Greater  New  York  charter,  applicable 
to  the  board  of  education,  in  relation  to  the  construction  of 
buildings,  are  also  applicable  to  the  College  of  the  City  of 
New  York. 

Subdivision  8  of  section  875  of  the  Education  Law,  as 
added  by  chapter  786  of  the  Laws  of  1917,  provides  as  fol- 
lows: "  No  contract  for  the  purchase  of  supphes,  furniture, 
equipment,  or  for  the  construction  or  the  alteration  or 
remodelling  of  any  building  shall  be  entered  into  by  a  board 
of  education  involving  an  expenditure  or  liability  of  more 
than  one  thousand  dollars  unless  said  board  shall  hay^  duly. 
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advertised  for  estimates  for  the  same  and  the  contract  in  each 
case  shall  be  awarded  to  the  lowest  responsible  bidder 
furnishing  the  security  as  required  by  such  board." 

The  material  portion  of  section  419  of  the  Greater  New  York 
charter  (Laws  of  1901,  chap.  466,  as  amd.  by  Laws  of  1910, 
chap.  554)  provides  as  follows: 

"  §  419.  ♦  *  ♦  Whenever  any  work  is  necessary  to  be 
done  to  complete  or  perfect  a  particular  job,  or  any  supply  is 
needful  for  any  particular  purpose,  which  work  and  job  is 
to  be  imdertaken  or  supply  fm-nished  for  the  city  of  New 
York,  and  the  several  parts  of  the  said  work  or  supplies  shall, 
together,  involve  the  expenditure  of  more  than  one  thousand 
dollars,  the  same  shall  be  by  contract,  *  *  *  and  shall 
*  *  *  be  founded  on  sealed  bids  or  proposals,  made  in 
compliance  with  public  notices,  duly  advertised  in  the  City 
Record,  and  the  corporation  newspapers,  and  said  notice  to 
be  published  at  least  ten  days;     *     *     *." 

In  other  words,  all  contracts  involving  an  expenditure  of 
more  than  $1,000  can  only  legally  be  entered  into  after  public 
notice  and  letting. 

Section  149  of  the  Greater  New  York  charter  (as  amd.  by 
Laws  of  1917,  chap.  401)  also  provides,  in  part,  as  follows: 

"  §  149.  *  *  *  No  contract  hereafter  made,  the  expense 
of  the  execution  of  which  is  not  by  law  or  ordinance,  in  whole 
or  in  part,  to  be  paid  by  assessments  upon  the  property  bene- 
fited, shall  be  binding  or  of  any  force,  unless  the  comptroller 
shall  indorse  thereon  his  certificate  that  there  remains 
unexpended  and  unappUed,  as  herein  provided,  a  balance  of 
the  appropriation  or  fimd  applicable  thereto,  sufficient  to  pay 
the  estimated  expense  of  executing  such  contract,  as  certified 
by  the  officer  making  the  same,     *     *     *." 

Section  1541  of  the  Greater  New  York  charter  (as  amd.  by 
Laws  of  1910,  chap.  543)  also  provides,  in  part,  as  follows: 

"  §  1541.  *  *  *  No  expense  shall  be  incurred  by 
any  of  the  departments,  boards  or  officers  thereof,  unless 
an  appropriation  shall  have  been  previously  made  covering 
such  expense,  nor  any  expense  in  excess  of  the  sum  appropriated 
in  accordance  with  law.'' 

The  importance  of  a  rigid  enforcement  of  these  provisions 
for  the  protection  of  the  city's  interests  was  pointed  out^by 
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the  present  presiding  justice  of  this  court  in  WiUiama  v. 
City  of  New  York  (liS  App.  Div.  756;  aflfd.,  192  N.  Y.  541) 
and  Clarke  Co.  v.  Board  of  Education  (156  App.  Div.  842; 
affd.,  215  N.  Y.  646). 

Concededly  the  relator  has  not  brought  itself  within  any 
of  the  provirions  of  law  heretofore  quoted.  But  it  contends 
that  it  is  entitled  to  pajrment  of  its  vouchers  under  section 
1132  of  the  Greater  New  York  charter  (as  amd.  by  Laws  of 
1916,  chap.  580)  wWch  provides  as  follows:  ''The  trustees 
may  also,  upon  such  terms  and  conditions  as  to  admission 
and  attendance  as  they  may  prescribe,  furnish  gratuitously 
or  otherwise,  for  male  and  female  students  actual  residents 
or  employees  of  said  city,  special  courses  and  courses 
of  study  in  vocational  subjects  and  civic  administration,  and 
other  educational  advantages,  including  the  admission  of 
nonmatriculated  students,  within  the  college  buildings  or 
elsewhere;  and  may  grant  appropriate  certificates  and  voca- 
tional diplomas  and  degrees  to  such  students  as  shall  have 
completed  the  courses  or  studies  so  prescribed.  All  sums 
of  money,  if  any,  received  by  said  college,  as  provided  by  this 
section,  shall  be  accounted  for  and  paid  into  the  city  treasury, 
and  shall  at  once  be  appropriated  by  the  board  of  estimate 
and  apportionment  to  a  special  fund  to  be  administered  by 
the  trustees  of  the  College  of  the  City  of  New  York  in  furnishing 
and  conducting  the  said  special  courses  and  courses  of  study  in 
vocational  subjects  and  civic  administration,  nonmatriculated 
student  privileges  and  other  special  education  advantages.'' 

It  seems  clear  that  this  section  refers  only  to  the  subject- 
matter  at  its  head,  viz.,  "  Instruction  to  be  furnished  gratu- 
itously and  otherwise  by  College  of  the  City  of  New  York; 
degrees  and  diplomas,"  and  has  no  application  to  the 
construction  of  buildings.  It  deals  with  furnishing  and 
conducting  special  courses  of  study,  wherein  the  fees  received 
from  those  who  pay  for  tuition  shall  be  used  to  defray  the  cost 
of  the  tuition  of  those  who  receive  gratuitous  instruction. 
It  would  be  an  unreasonable  and  unwarranted  construction 
of  the  plain  language  of  this  section  to  hold  that  it  placed 
in  the  hands  of  the  trustees  of  the  college  a  power  to  enter  into 
contracts  for  building  operations  without  the  usual  safeguards 
imposed  by  the  charter  itself.    Nor  does  certain  language  of 
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section  1131  of  the  Greater  New  York  charter  (as  amd.  by 
Laws  of  1918,  chap.  583)  confer  any  further  right  upon  the 
trustees  to  bind  the  city  to  contracts  not  entered  into  pursuant 
to  the  provisions  of  the  charter.  Section  1131,  so  far  as 
material,  reads:  "  The  board  of  trustees  shall  follow  the 
procedure  prescribed  for  the  board  of  education  in  chapter 
seven  hundred  and  eighty-six  of  the  laws  of  nineteen  hundred 
and  seventeen  in  the  purchase  and  sale  of  real  property, 
though  nothing  in  this  title  shall  be  construed  as  a  bar  to  the 
independent  acceptance  and  administration  for  the  college  of 
gifts  of  land,  money  and  buildings  from  private  sources  by  the 
trustees,  or  officers  of  the  college."  This  confers  upon  the 
trustees  the  right  only  to  accept  and  administer  gifts  of  land, 
money  and  buildings  from  private  sources  and  not  to  bind  the 
city  by  contracts  involving  expenditure  or  liability. 

The  order  appealed  from  will,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied, 
with  fifty  dollars  costs. 

Clarke,  P.  J.,  Laughlin  and  Merrell,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  fifty  dollars  costs. 


Arthur  Carter  Hume,  as  Trustee  for  Genevra  W. 
Woodruff,  under  an  Assignment  in  Trust,  Dated  June  15, 
1920,  Appellant,  v.  Genevra  W.  H.  Woodruff  (Formerly 
Genevra  W.  Hogan),  Respondent,  Impleaded  with  Title 
Guarantee  and  Trust  Company  and  Others,  Defendants. 

First  Department,  July  1,  1921. 

Mortgages  —  foreclosure  —  separate  defense  in  effect  counterclaim 
to  which  reply  properly  served — duty  to  serve  reply  —  matters 
set  up  by  reply  not  superfluous,  irrelevant  or  scandalous  as  to 
issue  raised  by  counterclaim. 

In  mortgage  foreclosure  proceedings  a  separate  defense  set  forth  that  the 
bond  and  mortgage  had  been  assigned  to  secure  a  corporate  debt,  but  by 
reason  of  the  renewals  of  notes  without  notice  to  the  assignor  had  been 
reassigned  under  an  order  of  the  Federal  court  in  an  action  for  such 
purpose,  whereupon  defendant  claimed  to  be  entitled  to  contribution 
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from  plaintiff's  assignor  and  from  plaintiff,  the  assignee,  to  the  extent 
of  the  bond  and  mortgage.  HM,  that  such  separate  defense,  while 
pleaded  specifically  as  such,  is  in  effect  and  substance  a  counterclaim  under 
section  501  of  the  Code  of  Civil  Procedure,  and  that,  therefore,  plaintiff 
was  justified  in  serving  a  reply  thereto  under  section  514  of  said  Code. 

It  was  not  only  the  right  of  the  plaintiff  to  serve  his  reply,  but  it  was  his 
duty  so  to  do,  and  the  respondent  could  have  compelled  the  service  of 
a  reply  if  appellant  had  not  served  it. 

In  such  case  the  objection  that  the  reply  contains  matter  which  should 
be  stricken  out  as  superfiuous,  irrelevant  or  scandalous  is  not  tenable, 
since  the  facts  set  forth  are  relevant  and  material  upon  the  issue  tendered 
by  the  counterclaim. 

Appeal  by  the  plaintiff,  Arthur  Carter  Hume,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  28th  day  of  April,  1921,  granting  defendant's  motion  to 
strike  from  the  files  the  reply  and  the  amended  reply  of  the 
plaintiff  to  the  answer. 

Arthur  Carter  Hume,  for  the  appellant. 

John  KirkUmd  Clark  of  counsel  [Clarky  Prentice  &  Roulatone, 
attorneys],  for  the  respondent. 

DOWLING,  J.: 

This  action  was  brought  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  the  sum  of  $18,000  with  interest 
covering  certain  premises  located  in  the  borough  of  Manhattan, 
city  of  New  York.  The  answer  of  the  respondent  herein, 
after  certain  denials  of  allegations  of  the  complaint,  sets  up 
three  separate  defenses  which,  briefly  stated,  are  as  follows: 

First  That  Genevra  W.  Woodruff,  plaintiff's  assignor,  who 
is  alleged  to  be  the  real  party  in  interest,  had  violated  an 
injunction  issued  in  a  certain  proceeding  in  the  Superior  Court 
of  Middlesex  county.  State  of  Connecticut,  wherein  the 
respondent  was  plaintiff  and  plaintiff's  assignor  was  defendant, 
whereby  said  assignor  was  enjoined,  pending  the  determination 
of  the  said  action,  from  assigning  or  in  any  way  disposing  of 
the  bond  and  mortgage  in  suit  herein,  and  that  the  assignment 
made  by  Genevra  W.  Woodruff  to  the  plaintiff  was  made  in 
defiance  of  the  order  of  said  court  and  that  the  plaintiff  herein 
and  his  assignor  have  violated  said  injunction  and  do  not 
come  into  this  court  with  clean  hands  and  the  proceeding 
brought  herein  is,  therefore,  without  equity. 


Digitized  by 


Google 


512  Hume  v.  Woodruff. 

First  Department,  July,  1921.  [VoL  197 

Second.  That  there  was  an  agreement  made  at  the  time  the 
mortgage  in  question  was  executed  and  delivered  whereby 
plaintiflF^s  assignor  agreed  with  respondent  that  so  long  as 
said  assignor  resided  with  respondent  in  the  premises  in 
question  no  interest  should  accrue  upon  said  bond  or  upon 
the  indebtedness  secured  by  said  mortgage  but  that  the 
continued  residence  of  the  said  assignor  on  said  property 
should  be  regarded  as  payment  in  full  on  account  of  said 
interest;  wherefore  no  interest  accrued  upon  said  bond  or 
upon  the  indebtedness  secured  by  the  mortgage  but  that  the 
same  had  been  fully  paid  and  discharged. 

Third.  That  prior  to  the  commencement  of  this  action 
Genevra  W.  Woodruff,  plaintiff's  assignor,  was  financially 
interested  in  a  certain  corporation  in  which  respondent  was  also 
interested  but  in  which  she  was  neither  an  officer  nor  director; 
that  said  corporation  needed  capital  in  connection  with  its 
business  and  had,  prior  to  February  4,  1916,  obtained  large 
sums  of  money  on  notes  made  by  it  and  delivered  to  certain 
national  banks  in  Vermont  which  are  also  parties  defendant 
in  this  action;  that  certain  of  the  loans  evidenced  by  such 
notes  had  become  due  and  payable  and  the  corporation  was 
unable  to  meet  same  and,  therefore,  it  was  necessary  to  enable 
it  to  continue  its  business  to  procure  the  renewal  of  said 
loans;  that  in  order  to  secure  the  renewal  of  these  loans 
the  corporation  was  notified  that  it  would  be  required  to 
deposit  with  a  trustee,  or  with  the  banks,  certain  additional 
property  as  collateral  security.  Whereupon,  the  son  of 
Genevra  W.  Woodruff,  plaintiff's  assignor,  requested  her  to 
come  to  the  assistance  of  the  corporation  by  loaning  certain 
property  belongiug  to  her  which  should  be  deposited  as 
additional  collateral  for  the  loans  to  the  corporation;  that  on 
or  about  February  4,  1916,  said  assignor,  in  order  to  protect 
her  interest  in  the  corporation  and  to  secure  the  extension  of 
its  loans,  transferred  to  one  Charles  G.  Staples,  as  cashier, 
all  her  right,  title  and  interest  in  and  to  the  bond  and  mortgage 
described  in  the  complaint  herein  and  on  which  this  action 
is  brought.  The  respondent  herein,  pursuant  to  a  request 
from  the  corporation,  also  deposited  as  collateral  for  its 
loans  certain  stocks,  bonds  and  other  securities  belonging 
to  her  which  were  pledged  with  the  Vermont  National  Bank 
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as  collateral  security  for  the  renewal  loans>  and  said  respondent 
also  indorsed  and  guaranteed  such  renewal  notes,  her  action 
in  so  guaranteeing  being  based,  among  other  things,  upon  the 
understanding  that  plaintiff's  assignor  had,  as  such  additional 
security,  deposited  the  said  bond  and  naortgage  for  the.benefit 
of  the  said  banks.  Thereafter  the  notes  were  from  time  to 
time  renew'ed,  the  renewals  purporting  to  be  secured  by  the 
seciuities  hereinabove  described.  On  or  about  April  4,  1917, 
the  corporation  was  adjudged  a  bankrupt  and  its  property 
was  insufficient  to  discharge  its  indebtedness  to  said  banks. 
Thereupon  the  securities  which  defendant  had  deposited  as 
collateral  for  the  indebtedness  were  sold  and  respondent  has 
also  made  payments  otherwise  on  account  of  said  indebtedness 
aggregating  more  than  $61,000.  Thereafter  plaintiff's  assignor 
instituted  a  proceeding  in  the  United  States  District  Court 
for  the  District  of  Vermont  against  the  banks  and  the  trustee 
in  bankruptcy  and  obtained  a  decree  directing  the  return 
to  her  of  the  bond  and  mortgage  in  question  upon  the  ground 
that  the  extension  of  the  notes,  as  security  for  which  the  bond 
and  mortgage  had  been  deposited,  had  been  made  by  the 
banks  without  the  consent  of  plaintiff's  assignor.  Whereupon 
the  bond  and  mortgage  in  pm-suance  to  the  decree  were 
reassigned  to  plaintiff's  assignor.  It  is  alleged  that  the  fact 
that  such  extension  by  which  plaintiff's  assignor  obtained  the 
discharge  of  the  bond  and  mortgage  from  the  obligation  of 
the  corporation  were  procm-ed  without  the  knowledge  of  the 
said  assignor  was  unknown  to  respondent,  and  the  action 
of  said  corporation  in  obtaining  the  renewals  without  the 
consent  of  plaintiff's  assignor  was  likewise  unknown  to 
respondent.  It  is  finally  averred  that  as  a  result  of  the  trans- 
actions hereinabove  set  forth  plaintiff's  assignor  has  avoided 
the  payment  of  any  part  of  the  indebtedness  of  the  said 
corporation  and  has  allowed  and  permitted  this  respondent 
to  meet  and  discharge  all  of  the  same  without  making  any 
contribution  toward  such  payment  to  respondent;  that 
thereupon  respondent  became  entitled,  as  against  plaintiff's 
assignor,  to  contribution  toward  the  payments  made  by 
respondent  for  the  discharge  of  the  obligation  of  the  corporation 
to  the  extent  of  the  total  value  of  the  bond  and  mortgage, 
App.  Div.— Vol.  CXCVII.        33 
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and  that  said  assignor  has  paid  nothing  on  account  of  the 
said  obligation  to  make  contribution.  Whereupon  respondent 
claims  to  have  become  entitled  to  contribution  from  plaintiff's 
assignor  and  from  plaintiff  herein^  the  alleged  assignee  of  the 
bond  and  mortgage^  to  the  extent  of  the  total  amoimt  which 
is  claimed  to  be  due  thereunder.  The  judgment  asked  is  that 
the  complaint  herein  be  dismissed  and  that  the  bond  and 
mortgage  set  forth  in  the  complaint  be  declared  paid,  canceled 
and  discharged. 

To  this  answer  plaintiff  has  served  a  reply  and  an  aniended 
reply  which  the  respondent  has  moved  to  strike  from  the 
files  upon  the  ground  that  they  are  superfluous,  irrelevant 
and  scandalous;  or,  in  the  alternative,  to  strike  out  certain 
specified  paragraphs  therefrom.  These  paragraphs  sought  to 
be  eliminated  have  to  do  entirely  with  facts  pleaded  as  a 
defense  to  the  third  separate  defense  hereinbefore  simamarized. 

I  am  of  the  opinion  that  under  section  501  of  the  Code  of 
Civil  Procedure  this  third  separate  defense,  while  pleaded 
specifically  as  a  defense,  is  in  form,  effect  and  substance  a 
counterclaim  for  it  complies  with  all  the  requirements  of  the 
said  section  as  such.  This  being  so,  the  plaintiff  was  justified 
in  serving  a  reply  to  the  counterclaim  under  the  provisions 
of  section  514  of  the  Code  of  Civil  Procedure.  In  my  opinion 
it  was  not  only  the  right  of  the  plaintiff  to  serve  his  r^ply  but  it 
was  his  duty  so  to  do  and  the  respondent  could  have  compelled 
the  service  of  a  reply  if  appellant  had  not  served  such  a  pleading. 

Nor  is  the  objection  tenable  that  the  reply  contains  matter 
which  should  be  stricken  out  as  superfluous,  irrelevant  or 
scandalous.  The  facts  set  forth  are  relevant  and  material 
upon  the  issue  tendered  by  the  counterclaim  and  are  properly 
included  in  the  amended  reply. 

The  order  appealed  from  will,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied, 
with  ten  dollars  costs. 

Clarke,  P.  J.,  LaughijIN,  Mbrrell  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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Harry     Stella,     Appellant,     Respondent,     v.     Bankers 
Commercial  Corporation,  Respondent,  Appellant. 

First  Department,  July  1,  1921. 

Sales  —  conditional  sale  —  agreement  to  deliver  motor  truck  together 
with  special  body  —  conditional  sale  covering  said  agreement 
without  mention  of  special  body  —  assignment  of  said  contract 
together  with  notes  given  in  payment  —  action  by  purchaser 
against  assignee  to  recover  amount  paid  after  rescission  of  con- 
tract for  failure  to  deliver  special  body  —  plaintifl  merely  general 
creditor  without  specific  claim  upon  truck  —  possession  of  truck 
by  assignee  as  security  for  other  claims  against  seller  —  Personal 
Property  Law,  §  65,  gives  right  of  action  solely  against  seller. 

The  plaintiff  after  directing  a  motor  company  to  enter  an  order  for  a  truck 
to  be  delivered  at  once  with  a  special  body  to  be  delivered  **  in  about 
three  weeks  or  so  "  made  a  conditional  bill  of  sale  in  the  usual  form  with 
the  motor  company  providing  for  payment  of  the  balance  of  the  purchase 
price  by  notes  payable  monthly,  but  there  was  no  mention  made  of  the 
special  body.  On  the  same  day  the  motor  company  assigned  the  contract 
of  sale  together  with  the  notes  to  the  defendant.  Thereafter  the  plaintiff 
paid  three  of  the  notes,  one  to  the  motor  company  and  two  to  the  defend- 
ant and  because  of  the  failure  of  the  motor  company  to  deliver  the  special 
body  tendered  the  truck  to  it  and  offered  to  rescind  the  contract,  which 
offer  was  accepted,  but  the  plaintiff  did  not  demand  the  return  of  the 
money  paid  or  of  the  unpaid  notes.  After  the  bankruptcy  of  the  motor 
company  the  plaintiff  commenced  this  action  against  the  defendant  to 
recover  the  amoimt  pai4  under  the  contract. 

Held,  that  the  tender  of  the  truck  by  plaintiff  and  the  acceptance  thereof 
constituted  a  mutual  rescission  of  the  contract  as  matter  of  law; 

That  the  plaintiff  upon  the  rescission  of  the  contract  without  a  demand 
for  the  return  of  the  money  paid  or  of  the  unpaid  notes  became  at  most 
a  general  creftitor  of  the  motor  company  without  any  right  against  the 
defendant  or  any  specific  claim  upon  the  particular  truck; 

That^  the  defendant  by  the  assignment  of  the  contract  of  sale  did  not 
become  the  owner  of  the  truck  although  it  came  into  its  possession  prior 
to  the  bankruptcy  of  the  motor  company  as  security  for  other  claims; 

That  the  defendant  by  thus  taking  the  truck  and  disposing  of  it  at  private 
sale  without  notice  to  the  plaintiff  did  not  become  liable  for  a  violation 
of  sections  65  and  67  of  the  Personal  Property  Law,  since  section  65  gives 
a  right  of  action  solely  against  the  vendor  where  property  has  been  sold 
in  violation  of  its  provisions. 

Appeal  by  the  plaintiff,  Harry  Stella,  from  an  order  and 
determination  of  the  Appellate  Term  of  the  Supreme  Court, 
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First  Judicial  Department,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  6th  day  of  February,  1920, 
reversing  a  judgment  of  the  Municipal  Court  of  the  City 
of  New  York,  Borough  of  Manhattan,  Third  District,  dis- 
missing the  complaint,  in  so  far  as  the  same  limits  the  plaintiff's 
recovery  to  the  sum  of  $214.11  instead  of  awarding  him  the 
sum  demanded  in  the  complaint. 

Appeal  by  the  defendant,  Bankers  Commercial  Corporation, 
from  the  whole  of  said  order  and  determination. 

Louis  W.  Severy  of  counsel  [Charles  A.  OgreUy  attorney],  for 
the  plaintiff. 

Grant  C.  Fox  of  counsel  [Walter  A.  HaU,  attorney],  for  the 
defendant. 

Dowling,  J.: 

The  facts  in  this  case  appear  without  dispute  in  a  written 
stipulation  filed  in  the  Municipal  Court.  On  or  about  Novem- 
ber 15,  1916,  the  plaintiff  entered  into  an  agreement  in 
writing  with  the  Lincoln  Motor  Company,  Inc.,  whereby  he 
directed  the  latter  to  enter  an  order  for  one  Stewart  truck 
to  be  delivered  at  once,  with  a  body  to  be  delivered  about 
^  three  weeks  or  so  '*  thereafter.  The  price  for  the  car, 
complete  with  lettering,  was  to  be  $1,694.50,  of  which  $530 
was  paid  in  cash,  the  balance  to  be  payable  in  fifteen  monthly 
payments  with  six  per  cent  interest  including  insurance  for 
two  years.  Thereafter  on  November  23,  1916,  a  conditional 
bill  of  sale  was  made  between  the  Lincoln  Motor  Company, 
Inc.,  therein  called  the  "  seller,''  and  plaintiff,  therein  called 
the  "  purchaser,"  whereby  the  seller  sold  to  tile  pm-chaser  a 
Stewart  truck  in  accordance  with  the  order  theretofore  given 
and  upon  the  terms  set  forth  in  said  order,  the  balance  of  the 
purchase  price  being  represented  by  fifteen  notes  payable 
monthly  beginning  December  27,  1916,  fourteen  thereof  being 
for  the  sum  of  $71  each  and  the  last  note  maturing  being  for 
the  sum  of  $70.50.  This  conditional  bill  of  sale  was  in  the 
usual  form  and  provided  that  deUvery  of  the  car  by  the  seller 
to  the  purchaser  did  not  pass  title  thereto  and  that  the  car 
and  title  thereto  should  remain  vested  in  and  be  the  property 
of  the  seller  and  its  assigns  until  the  notes  evidencing  the 
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installments  of  the  purchase  price  had  been  paid  in  Ml.  On 
the  same  day,  November  23,  1916,  the  defendant,  for  value 
and  before  maturity,  duly  purchased  said  fifteen  promissory 
notes  which  were  duly  indorsed  by  the  Lincoln  Motor  Com- 
pany, Inc.,  and  delivered  to  defendant,  and  at  the  same  time 
the  motor  company  duly  assigned  to  defendant  the  contract 
of  sale  hereinbefore  referred  to  by  an  instrument  in  writing 
indorsed  on  the  back  thereof.  At  the  time  of  such  assignment 
the  defendant  had  no  knowledge  of  the  terms  of  the  original 
order  for  the  truck  given  on  November  15,  1916,  nor  did  it 
acquire  knowledge  thereof  until  after  this  action  had  been 
commenced.  Thereafter  plaintiff  paid  the  first  three  of  the 
notes,  being  those  maturing  December  27,  1916,  and  January 
27  and  February  27,  1917,  the  first  note  being  paid  by  check 
to  the  order  of  the  Lincoln  Motor  Company,  Inc.,  and  the 
last  two  by  check  to  the  order  of  the  Bankers  Commercial 
Corporation.  Plaintiff  claims  that  he  never  received  notice 
of  the  assignment  of  the  conditional  bill  of  sale  to  defendant 
until  August,  1917,  when  the  latter  made  demand  upon  him 
in  writing  for  the  payment  of  the  notes  due  March  twenty- 
seventh,  April  twenty-seventh,  May  twenty-seventh  and  June 
twenty-seventh,  then  all  past  due;  but  he  does  not  deny 
the  fact  that  he  paid  two  of  the  first  three  notes  directly  to 
the  defendant  herein.  The  Lincoln  Motor  Company,  Inc., 
never  deUvered  to  plaintiff  the  special  body  referred  to  in  the 
agreement  between  it  and  plaintiff  although  numerous  requests, 
were  made  therefor,  and  so,  on  or  about  March  19,  1917, 
and  over  three  months  later  than  the  date  of  delivery  stipulated 
in  the  original  agreement,  plaintiff  called  at  the  place  of 
business  of  the  Lincoln  Motor  Company,  Inc.,  with  the  truck, 
and  with  his  attorney,  and  there  saw  the  general  manager 
of  the  motor  company,  when  plaintiff's  attorney  said  that 
plaintiff  was  dissatisfied  with  the  truck  and  "  now  offers  to 
return  the  truck  and  call  the  whole  deal  off  and  rescind  the 
contract;  "  to  which  the  manager  of  the  motor  company  replied, 
"  Put  it  in  the  garage.  That  is  all  you  have  to  do.''  The 
manager  then  turned  his  back  on  the  parties  and  plaintiff 
and  his  attorney  walked  out.  Plaintiff  told  his  chauffeur 
to  drive  the  truck  in  the  garage,  to  give  the  truck  back 
again,  and  the  truck  was  put  in  the  garage  of  the^  Lincoln^ 
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Motor  Company,  Inc.,  and  left  there.  Thereafter  and  on 
April  3,  1917,  plaintiff  commenced  an  action  against  the 
Lincoln  Motor  Company,  Inc.,  in  the  Municipal  Court  of  the 
City  of  New  York,  Borough  of  Manhattan,  Third  District, 
and  by  a  verified  complaint  set  forth  among  other  facts  that 
plaintiff  had  duly  performed  all  the  terms  and  conditions  of 
the  contract  on  his  part  to  be  performed  but  that  the  defendant 
Lincoln  Motor  Company,  Inc.,  utterly  failed,  neglected  and 
refused  to  deliver  the  special  body  in  accordance  with  the 
terms  of  the  contract  although  duly  demanded.  Said  com- 
plaint contained  further  the  following  allegations: 

^^  Fifth.  That  because  of  the  failure,  neglect  and  refusal 
of  the  defendant  (Lincoln  Motor  Co.,  Inc.)  to  perform  said 
contract  on  its  part  as  aforesaid,  the  plaintiff,  or  on  about 
the  19th  day  of  March,  1917,  duly  offered  to  return  said 
Stewart  Motor  Truck  and  rescind  the  contract  of  sale,  where- 
upon the  defendant  accepted  said  offer,  received  said  truck 
and  rescinded  said  contract." 

It  was  further  alleged  that  prior  to  the  rescission  of  the 
contract  the  plaintiff  had  duly  paid  on  account  of  the  purchase 
price  the  sum  of  $713  with  interest,  and  prior  to  the  com- 
mencement of  the  said  action  plaintiff  duly  demanded  from 
said  Lincoln  Motor  Company,  Inc.,  the  repayment  of  the 
said  sum  which  it  refused  to  repay.  The  answer  of  the 
Lincoln  Motor  Company,  Inc.,  in  said  action  admitted  that 
the  special  body  referred  to  in  the  original  agreement  had  not 
been  deUvered  to  plaintiff  and  admitted  that  plaintiff  had 
offered  to  return  the  motor  truck  referred  to  and  that  he 
had  paid  the  sum  of  $713  with  interest  on  accoxmt  of  the 
purchase  price  thereof.  On  July  23,  1917,  the  defendant 
removed  a  dozen  or  fifteen  trucks  from  the  garage  of  the 
Lincoln  Motor  Company,  Inc.,  because  of  an  indebtedness 
arising  out  of  a  variety  of  transactions  between  the  parties 
and  among  the  trucks  so  removed  was  the  one  in  question. 
This  removal  took  place  after  the  rescission  of  the  contract 
of  sale  had  been  effectuated,  according  to  plaintiff's  testimony 
and  according  to  the  sworn  complaint  in  the  Municipal  Court 
action  against  the  Lincoln  Motor  Company,  Inc.  This 
rescission,  as  has  been  said,  was  on  the  ground  that  the 
Lincoln  Motor  Company,  Inc.,  had  failed  to  furnish  the  special 
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body  to  which  plaintiflf  was  entitled  irnder  the  contract.  On 
the  trial  of  the  action  brought  by  plaintiff  against  the  Lincoln 
Motor  Company,  Inc.,  the  complaint  was  dismissed,  but  on 
appeal  the  Appellate  Term  reversed  the  judgment  and  held 
that  what  occurred  when  plaintiff  returned  the  truck  con- 
stituted a  rescission  as  a  matter  of  law.  {Stella  v.  Lincoln 
Motor  Co.,  Inc.,  166  N.  Y.  Supp.  763.)  Thereafter,  the 
Lincoln  Motor  Company,  Inc.,  went  into  bankruptcy  and 
then  plaintiff  commenced  his  action  against  the  present  defend- 
ant to  recover  the  amount  of  $715.29  with  interest,  being  the 
amount  of  his  original  payment  of  $450  and  of  the  three  notes 
which  he  paid.  The  first  cause  of  action  was  based  upon 
the  theory  that  by  the  assignment  of  the  contract  of  con- 
ditional sale,  the  defendant  became  the  owner  of  the  truck 
and  the  Lincoln  Motor  Company,  Inc.,  its  authorized  agent, 
and  that  defendant  having  failed  to  deliver  the  special  body 
in  accordance  with  the  terms  of  the  contract,  and  having 
obtained  possession  of  the  truck  is  liable  for  the  repayment 
to  plaintiff  of  all  payments  made  by  plaintiff  thereon.  The 
second  cause  of  action  is  based  upon  the  groimd  that  after 
retaking  the  truck  the  defendant  sold  the  same  at  private 
sale  without  giving  him  notice  thereof  and  that,  therefore,  it 
failed  to  comply  with  sections  65  and  67  of  the  Personal 
Property  Law  and  is  liable  to  plaintiff  for  the  amoimt  paid 
by  him  on  account  of  his  contract.  It  appears  from  the 
agreed  statement  of  facts  that  the  defendant  did  in  fact  dispose 
of  the  motor  truck  at  private  sale  without  giving  notice 
thereof  to  plaintiff. 

Upon  the  trial  of  the  present  action  the  plaintiff's  com- 
plaint has  been  dismissed  and  the  Appellate  Term  by  a 
divided  court  has  reversed  the  judgment  in  favor  of  the 
defendant  and  directed  judgment  in  favor  of  the  plaintiff 
for  the  amount  of  the  three  promissory  notes  paid  by  him. 

With  respect  to  the  second  cause  of  action,  it  is  sufficient 
to  say  that  the  right  of  action  given  by  section  65  of  the 
Personal  Property  Law  in  favor  of  the  vendee,  where  property 
has  been  sold  in  violation  of  its  provisions,  is  one  existing 
solely  against  the  vendor  and,  therefore,  in  no  event  would 
this  defendant  be  liable  thereunder. 


But  even  under  the  first  cause  of  action,  it  wo 
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that  plaintiff  has  failed  to  establish  his  right  to  recover 
thereunder.  The  conditional  bill  of  sale  made  no  reference 
to  any  agreement  upon  the  part  of  the  v^idor,  the  Lincoln 
Motor  Company,  Inc.,  to  furnish  any  special  body.  It  calls 
simply  for  the  dehvery  of  one  Stewart  chassis  number  3247, 
motor  number  24392,  model  number  4.  This  conditional 
agreement  of  sale  which  was  transferred  to  the  defendant, 
therefore,  bore  upon  its  face  no  indication  that  it  was  not 
complete  in  itself  or  that  it  had  not  been  fully  performed 
by  the  vendor.  It  appears  without  dispute  that  the  defendant 
had  no  knowledge  of  the  existence  of  the  terms  of  the  prior 
agreement,  known  as  an  order,  under  which  the  Lincoln 
Motor  Company,  Inc.,  obligated  itself  to  deliver  within  three 
weeks  from  November  15,  1916,  a  special  body  to  the  plaintiff. 
When  the  plaintiff,  accompanied  by  his  attorney,  called  upon 
the  Lincoln  Motor  Company,  Inc.,  to  effect  a  rescission  of  the 
contract  he  knew  that  the  defendant  had  become  the  owner 
of  the  last  two  of  the  promissory  notes  which  he  had  already 
paid  for  he  had  made  payment  by  check  direct  to  it  under 
instruction,  as  he  swears,  of  the  secretary  of  the  Lincoln  Motor 
Company,  Inc.  With  knowledge  of  the  fact  that  these  notes 
had  been  transferred  to  the  defendant,  the  plaintiff,  through 
his  attorney,  offered  to  retm-n  the  truck  and  call  the  whole 
deal  off  and  rescind  the  contract,  and  this  the  Lincoln  Motor 
Company,  Inc.,  accepted.  To  effect  the  rescission  and  make 
it  complete  the  plaintiff  then  and  there  caused  the  truck  to 
be  driven  into  the  garage  of  the  Lincoln  Motor  Company,  Inc., 
and  left  there.  The  plaintiff  did  not  then  demand  the  return 
of  his  remaining  twelve  unpaid  promissory  notes,  nor  did  he 
demand  the  return  of  the  money  which  he  had  already  paid 
thereon.  But  he  treated  the  transaction  as  an  effected  and 
complete  rescission  of  the  contract  and  in  assertion  of  that 
claim  sought  by  his  action  in  the  Municipal  Court  against 
the  Lincoln  Motor  Company,  Inc.,  to  recover  back  from  it 
all  the  payments  he  had  made  on  account  of  the  truck,  includ- 
ing the  amount  of  the  two  notes  which  he  had  paid  directly 
to  the  present  defendant,  still  asserting  that  as  between  himself 
and  the  Lincoln  Motor  Company,  Inc.,  the  sole  parties  to 
the  transaction,  the  contract  had  been  completely  rescinded. 
It  was  not  until  the  Lincoln  Motor  Company,  Inc^  became 
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bankrupt  and  his  cause  of  action  against  it  seemed  of  doubtful 
or  no  value  that  he  sought  to  assert  any  claim  against  the 
present  defendant.  I  am  imable  to  find  any  force  in  his  present 
contention  as  it  seems  to  me  that  whatever  right  the  plaintiff 
had  existed  solely  against  the  Lincoln  Motor  Company,  Inc. 
His  contract  was  with  it  alone.  When  he  tendered  back  the 
truck  to  that  company  and  the  latter  accepted  its  return 
the  transaction  constituted  a  mutual  rescission  as  a  matter 
of  law  as  has  been  heretofore  held.  Plaintiff  had  a  perfect 
legal  right  to  rescind  because  of  the  failure  of  the  vendor 
to  live  up  to  its  contract  to  furnish  a  special  body.  The  vendor 
did  not  dispute  either  the  agreement  or  the  breach  thereof. 
Plaintiff,  in  any  event,  surrendered  and  abandoned  the  truck 
to  the  Lincoln  Motor  Company,  Inc.,  and  thereafter  had  no 
special  lien  or  claim  thereupon  and  as  he  did  not  make  the 
return  of  his  unpaid  notes  or  of  the  amount  he  had  already 
paid  upon  the  contract  a  condition  for  the  completion  of  the 
rescission  he  became,  when  the  rescission  was  executed,  at 
most  a  general  creditor  of  the  Lincoln  Motor  Company,  Inc., 
without  any  specific  claim  upon  this  particular  truck. 

If  the  defendant  had  taken  possession  of  the  truck  under 
the  assignment  to  it  of  the  conditional  sales  contract  a 
different  question  might  be  presented,  but  the  undisputed 
evidence  is  that  defendant  took  possession  of  a  number  of 
trucks,  including  the  one  in  question,  solely  to  protect  its 
rights  and  enforce  its  claim  under  a  number  of  transactions 
between  it  and  the  Lincoln  Motor  Company,  Inc.,  not  including 
the  transaction  in  question.  As  to  whether  the  defendant 
had  the  legal  right  to  take  these  trucks  is  not  before  us,  for 
that  is  a  question  between  the  defendant  and  the  trustee  in 
bankruptcy  of  the  Lincoln  Motor  Company,  Inc.,  and  does 
not  concern  the  plaintiff. 

Upon  this  record  it  affirmatively  appears  that  the  defendant 
in  no  way  undertook  to  constitute  the  Lincoln  Motor  Com- 
pany, Inc.,  its  agent,  or  to  expressly  ratify  or  affirm  any  act 
which  it  had  theretofore  performed.  All  this  defendant  did 
was  to  take  possession  under  a  general  claim  of  the  right 
arising  out  of  a  variety  of  financial  transactions  between  the 
parties,  of  the  dozen  or  fifteen  trucks  which  it  foimd  in  the 
possession  of  the  Lincoln  Motor  Company,  Inc.,  and  which 
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it  treated  as  being  the  property  of  the  Lincoln  Motor  Company, 
Inc.  The  truck  was  in  fact  at  that  time  the  property  of  the 
Lincohx  Motor  Company,  Inc.,  under  the  complete  and  une- 
quivocal rescission  of  the  contract  upon  which  plaintiff  himself 
had  insisted  and  which  he  was  justified  in  asserting. 

Under  these  circimistances  there  is  no  theory  upon  which 
the  defendant  can  be  held  liable  either  for  the  total  amoimt 
paid  by  plaintiff  on  account  of  the  purchase  price  of  the  truck 
or  even  for  the  amoxmt  of  the  two  notes  which  plaintiff  paid 
directly  to  the  defendant. 

The  determination  of  the  Appellate  Term  will,  therefore, 
be  reversed,  with  costs,  and  the  judgment  of  the  Mimicipal 
Court  affirmed,  with  costs. 

Clarke,  P.  J.,  Laughlin,  Merrell  and  Greenbaum,  JJ., 
concur. 

Determination  and  judgment  reversed  and  judgment  of 
Municipal  Court  of  February  4,  1919,  affirmed,  with  costs  to 
defendant  in  this  court  and  in  the  Appellate  Term. 


George  Colon  &  Company,  Appellant,  v.  Louise  Hassen- 
PFLVG,  as  Administratrix,  etc.,  of  Sarah  B.  Smith,  Deceased, 
and  Others,  Respondents. 

First  Department,  July  1,  1921. 

Liens  —  mechanic's  lien  —  failure  to  file  in  time  —  expiration  of 
time  for  filing  lien  deferred  by  acquiescence  in  owner's  contention 
that  contract  was  not  completed. 

A  lien  by  a  contractor  engaged  to  excavate  a  foundatien  is  properly  filed 
within  ninety  days  after  he  had  repaired  the  sidewalk  and  removed  cer- 
tain rubbish,  stones  and  dirt  from  the  premises,  which  work  was  done 
long  after  he  considered  his  work  completed,  on  the  insistence  of  the 
owner  that  it  was  a  part  of  the  work  called  for  by  the  contract,  where 
it  appears  that  such  work  was  performed  in  good  faith  and  in  recognition 
of  the  owner's  contention  that  the  contract  had  not  been  completed. 

Clarke,  P.  J.,  and  Dowlinq,  J.,  dissent. 

Appeal  by  the  plaintiff,  George  Colon  &  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
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entered  in  the  office  of  the  clerk  of  the  county  of  Bronx  on  the 
30th  day.  of  June,  1920,  as  amended  by  an  order  entered  in 
said  clerk's  office  on  the  19th  day  of  October,  1920,  upon  the 
decision  of  the  court  rendered  af  ta*  a  trial  at  the  Bronx  Special 
Term  dismissing  the  plaintiff's  complaint  upon  the  merits. 

Mortimer  M.  Menken  of  coimsel  [Menken  Brothersj  attorneys], 
for  the  appellant. 

Edward  W,   Norria  [LdUian  Herbert  Andrews  with  him  on 
the  brief],  for  the  respondent  Hassenpflug. 

Daniel  Combs,  attorney,  for  the  respondent  Globe  Indemnity 
Company. 

Smith,  J.:. 

Michael  J.  Fitzgerald  had  a  contract  with  Sarah  B.  Smith, 
since  deceased,  to  excavate  rock  and  earth  for  the  foimdation 
for  an  apartment  house  to  be  erected  on  a  triangular  pared 
of  land  at  the  comer  of  Merriam  avenue  and  University, 
formerly  Aqueduct,  avenue.  He  partly  completed  the  work 
and  then  sublet  the  contract  to  the  plaintiff  which  completed 
the  work.  The  plaintiff  also  had  a  contract  with  Sarah  B. 
Smith  to  put  in  the  foundation  for  the  building.  The 
excavation  contract  provided  that  the  rock  taken  out  should 
be  used  in  the  foundation,  any  excess  to  belong  to  the 
contractor,  and  when  plaintiff  took  over  that  contract  it 
became  the  owner  of  the  rock  and  used  what  was  necessary 
in  building  the  foundation  imder  the  other  contract.  There 
is  no  question  about  the  full  performance  by  both  parties 
of  the  foimdation  contract.  While  Fitzgerald  was  working 
on  the  excavation  contract,  he  found  it  necessary  to  obtain 
from  the  city  a  permit  to  drive  across  the  sidewalk-  to  enable 
his  teams  to  be  used  in  the  work  and  he  asked  the  owner  to 
put  up  the  necessary  $250  security  by  way  of  a  bond  or  cash. 
She  put  up  the  $250  in  cash  as  security  that  the  contractor 
would  leave  the  sidewalk  in  good  condition.  The  excavation 
contract  was  oral  and  concerning  its  terms  Sarah  B.  Smith 
said  in  a  letter  of  June  5,  1913:  "  My  contract  made  with 
Mr.  Fitzgerald  is  as  follows:  That  upon  the  completion  of 
the  excavating  of  rock  and  dirt  according  to  the  plans  filed 
with  the  Building  Department,  he  is  to  receive  one-half  of 
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the  money  due  and  the  balance  upon  the  completion  of  the 
building.  He  was  to  leave  the  sidewalk  in  as  good,  condition 
as  he  found  it  and  I  deposited  $250  for  him  as  a  bond  with 
the  city  authorities.  He  was  to  take  away  all  trees  and 
dirt  and  was  to  leave  a  two  foot  passageway  in  the  rear  of 
the  lots  on  Merriam  Avenue  level  with  the  street.  He  has 
received  from  me  $2,150,  the  sum  of  $1,900  by  check  and  the 
sum  of  $250  cash  as  a  bond.  He  therefore  has  received  nearly 
$6  more  than  what  is  due  him  on  the  completion  of  the  entire 
excavation,  and  no  further  amount  is  due  imtil  the  building 
is  completed.  I  wrote  to  Mr.  Fitzgerald  several  days  ago 
telling  him  of  your  claim  for  the  payments  due  for  the  work 
and  asked  him  how  it  was  that  you  were  asking  me  for  the 
money  when  he  was  supposed  to  be  the  contractor,  but  he 
has  made  no  reply  to  my  letter. 

"  I  do  not  think  it  advisable  to  cart  any  more  rock  away 
until  foundation  walls  are  completed,  as  architects  looking 
at  the  work  do  not  think  sufficient  rock  has  been  left  for  all 
the  walls  that  are  to  be  built.'' 

There  was  some  extra  excavation  done  by  the  plaintiff 
so  that  when  that  contract  was  completed  there  was  unpaid 
on  it  $3,793.40.  At  this  time  there  was  due  from  Sarah  B. 
Smith  on  the  original  excavation  contract  $3,500.30,  as  found 
by  the  trial  judge.  When  the  plaintiff  considered  that  it 
had  completed  the  excavation  contract  and  made  a  request 
for  payment  it  was  met  by  the  statement  from  Sarah  B.  Smith 
that  there  was  dirt  and  rock  on  the  premises  which  must  be 
carted  away  and  that  the  sidewalk  had  not  beto  repaired  or 
replaced  to  the  satisfaction  of  the  inspector  of  the  city  and 
that  this  must  be  done  by  the  contractor.  There  is  some 
evidence  that  the  original  contractor,  Fitzgerald,  did  some  work 
on  the  sidewalk  in  November,  and  there  is  also  evidence 
undisputed  that  the  plaintiff  did  work  January  5,  6  and  7, 
1914,  in  repairing  the  sidewalk  and  in  breaking  up  large  rocks 
and  removing  rock  and  rubbish  from  the  premises.  While 
the  plaintiff  claimed  that  it  had  fully  completed  the  work 
on  the  excavation  contract,  it  acquiesced  in  the  claim  of 
Sarah  B.  Smith  that  the  contract  was  not  fully  performed 
and  did  the  work  January  5,  6  and  7,  1914,  to  comply  with 
the  interpretation  of  Sarah  B.  Smith. 
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On  April  4,  1914,  not  having  been  paid  by  Sarah  B.  Smith 
for  the  excavation  work,  the  plaintiff  filed  the  lien  concerning 
which  the  trial  court  has  found  that  it  was  not  filed  within 
ninety  days  after  the  completion  of  the  contract.  The  question 
to  be  decided  is,  was  the  work  of  January  5,  6  and  7,  1914, 
performed  in  good  faith  under  the  contract.  The  trial  judge 
has  found  that  in  making  the  excavation  contract  nothing  was 
said  about  work  to  be  done  on  the  sidewalk;  that  a  second 
oral  contract  was  made  between  Fitzgerald  and  Sarah  B.  Smith 
concerning  the  city  permit  and  the  deposit  of  $250;  that  the 
work  of  January  5,  6  and  7,  1914,  was  not  performed  in  good 
faith  imder  the  contract;  that  the  plaintiff's  notice  of  lien 
was  not  filed  within  ninety  days  of  the  completion  of  the 
excavation  contract,  and  refused  to  find  several  requests  to 
find  proposed  by  the  plaintiff,  to  all  of  which  due  exceptions 
were  taken  by  the  plaintiff.  We  think  that  the  trial  judge 
was  in  error  and  that  certain  of  his  findings  and  refusals  were 
against  the  weight  of  evidence.  There  was  ample  evidence 
that  the  excavation  contract  included  such  work  as  might 
be  necessary  to  clean  up  the  premises  and  to  repair  the  side- 
walks. While  the  plaintiff  claimed  that  it  was  not  required 
to  do  that  work,  Sarah  B.  Smith  insisted  that  the  contract 
did  include  such  work  and  that  it  must  be  done  by  the 
plaintiff  or  Fitzgerald.  Fitzgerald  and  the  plaintiff  acquiesced 
in  this  interpretation  and  did  the  work  required  in  good  faith 
imder  the  contract. 

We,  therefore,  reverse  the  findings  2d,  4th,  5th  and  9th 
and  find  the  facts  proposed  by  the  plaintiff  in  its  proposed 
findings  numbered  5th,  7th,  15th,  17th,  20th  and  22d  in  addition 
te  those  foimd  and  allowed  by  the  trial  judge  and  we  make 
the  conclusions  of  law  proposed  by  the  plaintiff  except  that 
the  amount  due  on  the  Fitzgerald  contract  shall  be  fixed  at 
$3,500.30  and  the  judgment  hereinbefore  entered  is  reversed, 
with  costs  of  this  appeal  to  the  plaintiff,  and  judgment  ordered 
in  plaintiff's  favor,  with  costs. 

Page  and  Gkeenbaum,  JJ.,  concur;  Clarke,  P.  J.,  and 
DowLiNG,  J.,  dissent. 

Judgment  reversed,  with  costs,  and  judgment  ordered  in 
plaintiff's  favor,  with  costs.     Settle  order  on  notice. 
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Richard  Wightman,  Respondent,  v.  G.  G.  Hynson  &  Co., 

Inc.,  Appeflant. 

First  Department,  July  1,  1921. 

Principal  and  agent  —  agreement  by  firm  of  stockbroken  to  pay 
agent  fifty  per  cent  of  net  profits  on  sale  of  stock  —  commissions 
paid  firm  and  salary  paid  president  not  chargeable  against  gross 
profits. 

A  firm  of  stockbrokers,,  employed  to  float  an  issue  of  stock,  which  agreed 
with  plaintiff  to  pay  him  fifty  per  cent  of  the  net  profits  which  accrued 
to  him  from  the  sale  of  the  stock,  has  no  right  to  charge  against  the  gross 
profits  any  commission  paid  to  the  firm  itself  for  making  any  sale,  nor 
has  it  the  right  to  charge  anything  for  the  salary  of  its  president. 

Appeal  by  the  defendant,  G.  G.  Hynson  &  Co.,  Inc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  26th  day  of  April,  1920,  on  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  28th 
day  of  April,  1920,  denying  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Harry  N.  Selvage  of  counsel  [Otto  A.  Gilligy  attorney],  for 
the  appellant. 

HedoT  M.  Hitckinga  of  counsel  [/.  Elmer  Melick  with  him  on 
the  brief;  Hitchings  &  Bwrdick,  attorneys],  for  the  respondent. 

Smith,  J.: 

The  defendant  was  employed  by  the  Osag^  Oil  and  Refining 
Company  to  sell  stock  of  said  company.  The  defendant's 
president  was  first  introduced  to  the  representative  of  that 
company  by  the  plaintiff,  and  the  plaintiff  did  some  work 
thereafter  in  going  to  Chicago  to  arrange  about  the  advertising 
for  the  sale  of  the  stock.  The  Osage  Oil  and  Refining  Company 
was  engaged  in  the  development  of  some  lands  in  Oklahoma. 
The  plaintiff  has  sworn  that  the  defendant  agreed  to  give  to 
the  plaintiff  fifty  per  cent  of  the  net  profits  which  accrued  to 
him  from  the  sale  of  this  stock.  It  appears  that  the  plaintiff 
sold  402,115  shares  of  the  stock  for  which  defendant  received 
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$421,763.35.  This  amount  seems  to  be  in  part  contradicted 
by  the  evidence,  wherein  the  defendant's  president  swears 
that  the  amount  that  was  received  for  the  stock,  after  certain 
returns,  amounted  to  $410,573.26.  From  this  was  paid  to 
the  Osage  Company  $219,697.23,  and  this  would  leave,  as 
retained  by  the  defendant  $190,876.02.  From  this  it  is 
claimed  by  the  defendant  that  they  paid  in  commissions 
$141,000  for  salesmen,  and  other  expenses  are  claimed  to 
have  been  paid  in  the  sum  of  $52,056.89,  and  $500,  making 
$413,567.09,  claimed  to  be  the  expenses  which  are  to  be 
deducted  before  the  ascertainment  of  the  net  profits.  But 
this  would  result  in  a  loss  of  $2,993.84.  These  other  e}q)enses, 
amounting  to  $52,056.89,  consisted  of  rent,  advertising, 
postage,  printing,  stationery,  office  salaries  and  general  over- 
head expenses.  All  of  the  overhead  expenses  of  the  defendant 
corporation  diuing  the  period  from  January  to  August  of  1918 
have  been  charged  against  this  gross  profit.  It  is  sworn  to 
by  one  of  the  witnesses  that  diuing  this  time  they  were  doing 
no  other  business. 

Of  these  commissions  claimed  to  have  been  paid  the 
defendant  claims  to  have  paid  itself  for  commission  the  sum 
of  $32,210.28,  and  to  have  paid  to  the  defendant's  president 
the  simi  of  $7,000,  making  in  all  the  sum  of  $39,210.28.  It  is 
not  disclosed,  aside  from  these  two  items,  what  entered  into 
the  commission  charge  of  $141,000,  or  the  other  expenses  of 
$52,000.  The  plaintiff  only  claims  the  right  to  fifty  per  cent 
of  the  net  profits. 

The  defendant  clearly  had  no  right  to  charge  against  the 
gross  profits  any  commission  paid  to  the  firm  itself  for  making 
any  sale,  nor  did  it  have  a  right  to  charge  anything  for  the 
salary  of  the  defendant's  president,  so  that  upon  the  proof, 
as  it  appears  in  the  record,  it  cannot  be  said  that  the  plaintiff 
has  proven  a  net  profit  of  more  than  $39,210.28,  less  the 
amount  of  loss  as  sworn  to  by  the  defendant  of  $2,993.84. 
The  largest  amount,  therefore,  to  which  the  plaintiff  has 
shown  himself  entitled  under  the  evidence  is  one-half  of 
$36,216.44,  which  amounts  to  $18,108.22,  and  the  jury  was 
not  authorized  upon  the  evidence  to  render  a  verdict  for  the 
plaintiff  in  any  siun  in  excess  of  that  amount. 

The  judgment  and  order,  therefore,  must  be  reversed  and^ 
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a  new  trial  grants,  with  costs  to  the  defendant  to  abide  the 
event,  unless  the  plaintiff  will  stipulate  to  reduce  the  verdict 
to  the  sum  of  $18,108.22.  If  such  stipulation  be  filed,  the 
judgment  may  be  amended  to  conform  thereto,  and  as 
amended  the  judgment  and  order  may  stand  affirmed,  without 
costs. 

Clahke,  p.  J.,  Latjghlin,  Page  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event  unless  plaintiff  stipulates 
to  reduce  verdict  to  $18,108.22,  in  which  event  the  judgment 
as  so  modified  and  the  order  appealed  from  are  affirmed, 
without  costs.    Settle  order  on  notice. 


WiLLiTs    &   Patterson,    Appellant,    v.    Abekobei    &   Co., 
Limited,  Respondent. 

First  Department,  July  1,  1921. 

Sales  —  c.  i.  f .  contract  modified  by  ezpresBion  **  net  landed  weight " 
—  action  by  buyer  to  recover  portion  of  purchase  price  paid  because 
of  shortage  at  time  of  deUvery — motion  to  vacate  warrant  of 
attachment  denied. 

The  expression  '*  net  landed  weight "  in  a  o.  i.  f .  contract  for  the  sale  of 
goods  to  be  shipped  from  Japan  to  San  Francisco  modifies  said  contract 
so  as  to  make  it  one  for  delivery  by  the  seller  at  San  Francisco  of  the 
full  weight  stipulated. 

In  an  action  by  the  buyer  to  recover  the  proportionate  amount  of  the 
purchase  price  paid  because  of  a  shortage  existing  at  the  time  of  delivery, 
hdd,  that  the  plaintiff  has  shown  by  his  complaint  and  affidavit  the 
existence  of  a  cause  of  action  and  that,  therefore,  a  motion  to  vacate  a 
warrant  of  attachment  obtained  by  the  plaintiff  should  be  denied. 

Appeal  by  the  plaintiff,  Willits  &  Patterson,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term* 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  29th  day  of  November,  1920,  resettling  an  order 
entered  in  said  clerk's  office  on  the  11th  day  of  November,  1920, 
granting  defendant's  motion  to  vacate  a  warrant  of  attachment 
obtained  by  plaintiff. 
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Kenneth  Af.  Spence  of  counsel  [Morton  Abrahams  with  him 
on  the  brief;  Travis^  Spence  &  Hopkins,  attorneys],  for  the 
appellant. 

Clifton  P.  WiUiamaon  of  counsel  [Alexander  &  Green, 
attorneys],  for  the  respondent. 

Smith,  J.: 

The  plaintifif  is  a  California  corporation.  The  defendant 
is  a  Japanese  corporation.  Upon  the  22d  of  December,  1919, 
they  entered  into  a  contract  on  the  part  of  the  defendant  to 
sell  and  on  the  part  of  the  plaintiff  to  purchase  some  soya 
bean  oil.    This  contract  was  in  the  following  form: 

"  Kobe  Sale  No.  84.  Kobe,  22nd  December,  1919. 

"  Messrs.  Willits  &  Patterson, 

"  San  Francisco. 
"  Bought  of  Abe  Kobei  Kobe  Branch, 

"  Kobe,  Japan. 
Date 


Quantity 

Description 

Packing 

Shipment 

Price 

10,000  oases 

Bean  Oil  not 

76  lbs. 

Jan /Feb/ 

$15.00 

exceed  3%  of 

tin  in 

March 

per 

fatty  acid 

cases 

1020 

100  lbs. 

Net  l&nded  weight 

cif 

San  Francisco, 

1%  of  Commission 

to  Mr.  Donkin 

Comm. 

Paid  Mar.  27 

"  Confirmed  by  your  Mr.  H.  Donkin 

''  on  the  22nd  December  1919 
"  Terms: —  as  usual 

"ABE  KOBEI  KOBE  BRANCH 
"  P.  P.  M.  Mori.'' 

It  will  be  noticed  that  the  contract  called  for  10,000  cases, 
75  pounds  in  each  case,  which  would  make  750,000  pounds 
of  this  oil.  The  plaintifif  paid  the  full  price  for  the  oil.  When 
the  oil  arrived  in  San  Francisco,  however,  there  was  a  shortage 
of  79,555  pounds.  This  action  is  brought  by  the  plaintiff, 
the  buyer,  to  recover  back  the  proportionate  amount  of  the 
purchase  price  paid ,  which  amounts  to  $1 1 ,483.    The  complaint 
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contained  two  causes  of  action.  The  first  cause  of  action  was 
to  recover  back  the  amount  paid  upon  a  contract  for  the 
delivery  of  peanut  oil,  upon  which  there  was  a  shortage  at 
the  time  of  delivery  of  the  value  of  $12,864,  so  that  the  amount 
demanded  in  the  complaint  was  the  sum  of  $24,167,  with 
interest  from  the  17th  day  of  August,  1920.  This  included 
the  damages  upon  both  causes  of  action.  An  attachment 
was  granted  and  levied  upon  property  of  the  defendant  in 
the  State  of  New  York.  Upon  defendant's  motion  to  vacate 
that  attachment,  the  plaintiff  made  no  claim  that  the  first 
cause  of  action  was  proven,  but  sought  to  uphold  the  attach- 
ment as  to  the  second  cause  of  action.  The  Special  Term 
held,  however,  that  there  was  no  cause  of  action  shown  by 
the  papers  and  granted  the  order  wholly  vacating  the  attach- 
ment. The  sole  question  presented  for  determination  here  is 
as  to  whether  the  plaintiff  has  shown  by  his  complaint  and 
affidavit  the  existence  of  the  cause  of  action  set  forth  in  the 
complaint  as  the  second  cause  of  action  which  is  upon  the 
contract  hereinbefore  set  forth.  The  Special  Term  has  held 
that  this  contract  was  simply  a  c.  i.  f.  contract  and  that  the 
perite  of  the  voyage  from  Japan  to  San  Francisco  were  at  the 
buyer's  risk,  and  for  failure  to  show  that  this  shortage  existed 
at  the  time  of  the  delivery  to  the  carrier,  the  plaintiff  has 
failed  to  show  any  right  of  action. 

The  law  is  well  settled  that  a  simple  c.  i.  f .  contract  requires 
the  seller  to  dehver  to  the  carrier  and  upon  such  delivery  the 
obligation  of  the  seller  is  at  an  end  and  the  risk  of  the  voyage 
is  thereafter  with  the  buyer.  These  contracts  of  sale,  however, 
are  to  be  construed  according  to  the  intention  of  the  parties. 
A  straight  f.  o.  b.  cgntract  is  satisfied  by  the  seller's  delivery 
to  the  carrier  for  the  purpose  of  shipment,  the  risk  of  trans- 
portation resting  upon  the  buyer.  If,  however,  there  be 
anything  in  the  contract  which  shows  that  such  was  not 
the  intention  of  the  parties,  the  contract  will  be  construed 
according  to  their  intention.  This  court  has  lately  held  in  the 
case  of  Standard  Casing  Co.,  Inc,,  v.  California  Casing  Co.,  Inc. 
(197  App.  Div.  187)  that  in  a  contract  to  ship  from  California 
to  New  York,  reserving  the  right  of  inspection  to  the  buyer 
at  New  York,  the  liabiHty  of  the  seller  was  shown  by  this 
provision  to  extend  to  a  dehvery  in  New  York  city,  notwith- 
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standing  the  contract  provided  for  a  price  f .  o.  b.  San  Francisco. 
This  case  followed  a  decision  of  this  court  in  the  case  of  Boss  v. 
Hvtchinson  (182  App.  Div.  88)  wherein  it  was  held,  notwith- 
standing a  named  price  f.  o.  b.  at  point  of  shipment  that  the 
right  of  inspection  at  the  destination  of  the  transportation 
indicated  an  intention  that  the  delivery  was  not  to  be  deemed 
complete  imtil  such  destination  was  reached.  In  the  case 
at  bar  we  find  the  expression  ''Net  landed  weight.'*  This 
expression  can  only  have  one  significance  and  that  significance 
is  that  the  weight  at  the  point  of  landing,  to  wit,  at  San 
Francisco,  must  accord  with  the  requirements  of  the  contract. 
It  is  true  that  this  expression  is  put  in  a  column  under  the 
word  "  description,''  and  preceding  in  that  column  are  the 
words  "Bean  Oil  not  exceed  3%  of  fatty  acid."  But  the 
provision  "Net  landed  weight,"  although  appearing  in  that 
coltunn,  is  a  distinct  expression,  not  connected  with  the 
description  in  any  way.  The  clause  begins  with  a  capital 
"  N,"  and  although  it  is  in  the  column  marked  "  description," 
it  is  between  the  first  column  which  provides  for  10,000  cases 
and  the  third  column  which  provides  for  seventy-five  poimds 
in  a  case,  under  which  circumstances  it  may  well  be  held  that 
it  was  not  intended  in  any  way  to  be  a  part  of  the  description 
of  the  property  sold,  but  was  rather  intended  to  be  a  part 
of  the  weight  as  specified  in  the  first  and  third  columns, 
although  placed  in  the  second  column  under  the  word 
"  description  "  between  the  first  and  third  columns.  Wherever 
these  words  might  be  placed,  however,  no  significance  can  be 
given  to  these  words  as  a  part  of  the  description  of  the  article 
sold.  The  description  -in  reference  to  the  extent  of  fatty 
acid  can  in  no  way  be  determined  by  weight.  It  is  shown 
that  the  amoimt  of  fatty  acids  is  determined  by  chemical 
analysis  and  it  is  not  apparent  how  the  net  landed  weight 
can  in  any  way  qualify  the  description. 

The  firat  cause  of  action,  which  has  been  abandoned,  is 
upon  a  contract  specifying  peanut  oil  "  delivered  weight," 
and  the  contract  is  defined  to  be  a  c.  i.  f .  contract.  It  might 
well  be  held  in  such  a  case  that  "  delivered  weight "  means 
the  weight  upon  delivery  to  the  carrier.  This  contract  sued 
upon  contains  the  words  "  terms  as  usuai."  There  had  been 
prior  contracts  between  these  parties,  and  one  of  these  contracts 
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not  sued  upon  in  this  case  was  for  peanut  oil  not  to  exceed 
two  per  cent  fatty  acid  at  arrival.  The  terms  of  the  contract 
"  net  landed  weight,"  can  under  no  conceivable  reasoning  be 
held  as  qualifying  the  terms  of  the  contract  not  to  exceed 
three  per  cent  fatty  acid,  as  though  they  read  "  on  arrival." 
In  no  other  contract  referred  to  is  this  expression  used  and 
the  significance  of  the  expression  to  my  mind  is  so  plain  that 
the  only  interpretation  that  can  be  given  to  it  is  that  the 
weight  upon  arrival  at  San  Francisco  should  conform  to  the 
weight  required  in  the  contract.  Within  the  authorities  cited 
construing  f.  o.  b,  contracts,  I  am  of  opinion  that  in  this 
contract  the  expression  c.  i.  f.  is  deemed  modified  so  as  to 
make  the  contract  one  for  deUvery  at  San  Francisco,  and 
such  seems  to  me  to  be  the  plain  intention  expressed  by  the 
contract  itself.  It  is  further  urged  that  the  letter  of  credit 
procured  by  the  plaintiff  referred  to  the  contract  as  a  c.  i.  f. 
contract,  which  is  deemed  to  be  significant  as  indicating  a 
practical  interpretation  by  the  plaintiff  of  the  meaning  of  the 
contract.  To  my  mind  that  has  little  significance,  however, 
as  the  contract  was  clearly  a  modified  c.  i.  f.  contract,  to  an 
extent  to  fix  the  liability  of  the  seller  to  pay  the  freight  and 
insurance,  and  to  provide  for  a  deUvery  at  San  Francisco. 
If  the  procurement  of  the  letter  of  credit  be  deemed  a  practical 
interpretation  by  the  plaintiff  of  the  terms  of  the  contract, 
the  fact  that  the  insurance  poHcy  was  not  attached  to  the 
bill  of  lading,  nor  sent  to  the  plaintiff,  might,  on  the  other  * 
hand,  be  deemed  an  interpretation  by  the  defendant  of  its 
liabihty  for  the  risk  of  the  voyage,  in  the  retention  of  this 
policy  of  insurance  to  indemnify  the- defendant  for  the  risk 
of  transportation.  The  cases  have  held  that  under  an  ordinary 
c.  i.  f.  contract,  the  policy  of  insurance  should  accompany 
the  bill  of  lading,  which  was  not  done.  In  Ireland  v.  Livingston 
(L.  R.  5  H.  L.  395,  406)  Justice  Blackburn  says:  "  The 
invoice  is  made  out  debiting  the  consignee  with  the  agreed 
price  (or  the  actual  cost  and  commission,  with  the  premiums 
of  insurance  and  the  freight,  as  the  case  may  be)  and  giving 
hm  credit  for  the  amount  of  the  freight  which  he  will  have 
to  pay  to  the  shipowner  on  actual  delivery,  and  for  the  balance 
a  draft  is  drawn  on  the  consignee,  which  he  is  bound  to  accept 
(if  the  shipment  be  in  conformity  with  his  contract)  on  having 
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handed  to  him  the  charter  party,  bill  of  lading  and  policy  of 
insurance."  Little  light,  therefore,  is  thrown  upon  the 
interpretation  of  the  contract  by  any  practical  interpretation 
given  by  the  parties,  and  in  view  of  what  I  deem  to  be  the 
plain  intendment  of  the  contract  as  expressed  in  the  words 
"  net  landed  weight,"  I  deem  the  right  of  the  buyer  established 
to  receive  at  San  Francisco  the  full  weight  stipulated  for 
in  the  contract. 

It  is  not  necessary  to  discuss  the  question  as  to  the  rights 
of  the  plaintifif  to  estabUsh  his  cause  of  action  by  supplementary 
affidavits,  as  that  right  does  not  seem  to  be  challenged  in  the 
respondent's  brief,  and  is  clearly  given  by  section  768  of  the 
Code  for  the  purpose  of  showing  the  existence  of  a  cause  of 
action,  although  the  right  may  be  denied  under  this  Code 
provision  for  the  purpose  of  showing  the  jiuisdictidii  of  the 
court. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  vacate  the 
attachment  denied,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Dowling,  Page  and  Greenbaum,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Florence  A.  Smallwood,  Appellant,  v,  Higbie  Smith  and 
Others,  Respondents. 

First  Department,  July  1,  1921. 

Corporations  —  suit  to  enjoin  payment  of  ezcem  ealariee  and  for 
accounting  —  effect  of  agreement  entitling  preferred  stockholders 
to  dividends  in  proportion  to  salary  paid  —  right  of  court  to 
compel  repayment  —  temporary  injunction  granted  restraining 
payment  of  salaries  —  appointment  of  temporary  receiver  denied. 

In  a  suit  by  a  preferred  stookholder  of  a  corporation  to  restrain  the  pay- 
ment of  excess  salaries  and  for  an  accounting,  it  appeared  that  by  the 
articles  of  incorporation  the  preferred  stock  was  entitled  to  ten  per  cent 
yearly  dividend  and  to  three-eighths  of  any  net  profits  beyond  the  sum 
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of  $30,000;  that  prior  to  the  formation  of  the  corporation  an  agreement 
was  made  for  the  benefit  of  preferred  stockholders  that  the  manager  of 
the  corporation  would  charge  nothing  for  his  services,  but  if  he  should 
receive  any  compensation  therefor  the  same  should  be  deemed  the  payment 
of  dividends  entitling  preferred  stockholders  to  a  proportionate  dividend; 
that  in  1916  the  manager  and  three  others  were  voted  salaries;  that  in 
1917,  1918  and  1919  it  was  agreed  between  all  parties  that  the  net  profits 
should  not  be  paid  in  extra  dividends,  but  should  be  held  subject  to  the 
rights  of  all  stockholders;  that  during  said  years  the  manager  received 
an  increased  salary  paid  upon  a  resolution  of  the  board  of  directors,  but 
the  increased  salaries  of  the  other  three  defendants  were  paid  by  the 
manager  from  a  bonus  voted  to  him  at  the  end  of  each  year;  that  the 
sole  charge  of  mismanagement  of  the  corporation  which  is  entirely  solvent 
is  in  the  payment  of  the  excess  salaries. 

Hdd,  that  the  effect  of  the  agreement  for  the  benefit  of  preferred  stock- 
holders is  not  to  prohibit  the  manager  from  receiving  any  compensation 
but  as  between  the  stockholders  that  such  compensation  so  paid  shall 
be  deemed  a  pa3rment  of  dividends  from  net  earnings; 

That  the  payment  to  the  other  three  defendants  of  excess  salaries  over 
and  above  what  would  be  a  fair  compensation  for  their  services  would  be 
imlawful  and  in  a  proper  action  the  court  would  compel  repayment; 

That  the  plaintiff  is  entitled  to  a  temporary  injunction  restraining  the 
payment  of  any  salary  to  the  individual  defendants  in  excess  of  the 
salaries  received  by  them  in  1916,  since  the  net  assets  of  the  corporation 
which  might  be  reserved  ecnh  year  to  pay  to  the  plaintiff  her  proportion 
of  the  net  profits,  upon  the  assumption  that  the  payment  of  the  excess 
salaries  was  the  pa3rment  of  such  profits,  axf  insufficient; 

That  the  plaintiff  is  not  entitled  to  the  appointment  of  a  temporary  receiver, 
since  the  corporation  is  financially  sound  and  there  is  no  claim  that  the 
individual  defendants  are  not  able  to  pay  any  judgment  which  may  be 
rendered  against  them. 

Appeal  by  the  plaintiff,  Florence  A.  Smallwood,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  30th  day  of  March,  1921,  denying  plaintiff's 
motion  for  the  appointment  of  a  temporary  receiver  and  to 
restrain  defendants  from  receiving  or  paying  to  the  individual 
defendants,  as  oflScers  and  directors  of  the  corporation,  any 
salary  or  compensation  in  excess  of  the  salaries  paid  prior  to 
August  1,  1916,  and  from  transferring,  assigning  or  otherwise 
disposing  of  or  interfering  with  the  property  and  assets  of  the 
defendant  Smith  &  Nichols,  Inc.,  except  to  deliver  them  to 
the  said  receiver,  and  for  such  other  rehef  to  which  the  plain- 
tiff may  be  entitled. 
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George  B,  Blacktvell  of  counsel  [BlachveU  Bros.,  attorneys], 
for  the  appellant. 

Clinton  J.  Ruch  of  counsel  [PoiveU,  Wynne  &  Roberta, 
attorneys],  for  the  respondent  Elmore. 

ThaMeua  G.  Cowell  of  counsel  [Lord,  Day  &  Lord,  attorneys], 
for  the  respondents  Stewart  P.  Drununond  and  others. 

Smith,  J.: 

Prior  to  August,  1913,  the  defendant  Smith,  with  one 
Nichols,  were  copartners  doing  business  in  the  city  of  New 
York.  In  that  year  the  defendant  Smith  &  Nichols,  Inc., 
was  organized  with  capital  stock  consisting  of  $dO,000  in 
preferred  stock  and  $60,000  in  common  stock.  At  this  time 
William  M.  Smallwood  had  loaned  the  firm  the  sum  of  $30,000. 
This  indebtedness  was  canceled  by  Smallwood  in  consideration 
of  the  receipt  of  $30,000  of  the  preferred  stock.  Nichols  took 
$60,000  of  the  preferred  stock  and  the  defendant  all  of  the 
common  stock.  The  preferred  stock  had  no  voting  power, 
but  by  the  articles  of  incorporation  was  entitled  to  ten  per 
cent  yearly  dividend  and  to  three-eighths  of  any  net  profits 
of  the  corporation  beyond  the  sum  of  $30,000.  An  agreement 
was  entered  into  between  Smith  and  Nichols  prior  to  the 
formation  of  this  corporation  to  the  effect  that  Smith  would 
charge  nothing  for  his  services  in  the  management  of  the 
corporation,  but  if  he  should  receive  any  compensation  therefor, 
that  the  same  should  be  deemed  the  payment  of  dividends 
as  between  the  parties  to  said  agreement,  Entitling  Nichols  to 
an  apportionate  dividend  upon  his  preferred  stock.  While 
this  agreement  was  in  form  between  Smith  and  Nichols,  it 
is  sworn  to  by  the  plaintiff's  attorney,  who  was  then  acting  as 
the  attorney  for  the  copartners,  that  the  agreement  was  for 
the  benefit  of  the  preferred  stockholders  and  that  it  was  so 
understood  between  the  said  Smallwood  and  Smith  and 
Nichols.  The  claim  of  the  attorney  that  the  agreement  was 
for  the  benefit  of  all  the  preferred  stockholders  seems  to  be 
sustained  by  a  resolution  passed  at  a  meeting  of  the  common 
stockholders  in  November,  1914,  wherein  it  is  recited  that  by 
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an  agreement  of  said  Smith  with  "  the  preferred  stockholders 
of  said  corporation/'  he  has  agreed  to  serve  without  com- 
pensation, and  that  any  sum  paid  to  him  nominally  as  com- 
pensation shall  not  be  treated  as  expenses  of  the  corporati^a 
in  ascertaining  the  net  profits  thereof. 

In  August,  1916,  Smith  purchased  Nichols'  preferred  stock. 
WilUam  M.  Smallwood  had  died  in  1913,  and  this  plaintifif, 
his  widow,  became  entitled  to  the  stock  under  the  will  of 
Smallwood,  which  stock  was  soon  thereafter  transferred  to 
her  name.  The  plaintiff  has  received  her  dividend  of  ten 
per  cent  at  all  times  since  the  organization  of  the  corporation. 
In  1914,  1915  and  1916  she  received  an  extra  dividend  which 
presumably  amounted  to  one-eighth  of  the  net  profits  of  the 
corporation  over  and  above  $30,000  as  provided  in  the  articles 
of  incbrporation.  In  1917  it  was  agreed  between  all  parties 
that  the  net  profits  of  the  corporation  should  not  be  paid 
in  extra  dividends  at  that  time,  but  they  should  be  held  in 
the  treasury  of  the  company  subject  to  the  rights  of  all  stock- 
holders thereto  upon  any  distribution  thereafter  to  be  made. 
In  1918  and  1919  a  similar  resolution  was  passed  and  agreed 
to  by  the  attorney,  Blackwell,  who  represented  the  plaintiff 
and  who  was  in  fact  the  plaintiff's  brother.  In  November, 
1916,  the  defendant  Smith  procured  a  resolution  of  the  board 
of  directors  giving  to  him  $2,000  a  month  as  salary  to  date 
from  the  fifteenth  of  August.  In  1916  the  defendant  Elmore 
received  a  salary  of  $7,880,  the  defendant  Drummond  $1,592 
and  the  defendant  Bisland  $2,080.  In  1917,  1918  and  1919 
Smith  received  a  salary  of  $50,000.  In  1917  Elmore  received 
a  salary  of  $28,008;  in  1918  and  1919  salaries  of  $29,048. 
Iti  1917  Drummond  received  a  salary  of  $5,750  and  in  1918 
and  1919  of  $17,000  each  year.  In  1917  Bisland  received  a 
salary  of  $3,770  and  in  1918  and  1919  $4,680  each  year. 
The  salary  of  Smith,  the  president,  for  the  years  1917,  1918 
and  1919  was  paid  upon  a  resolution  of  the  board  of  directors, 
said  resolution  passed,  however,  in  the  latter  part  of  each 
one  of  those  years.  The  salaries  of  the  other  three  defemdants 
were  not  paid  upon  a  resolution  of  the  board  of  directors,  but 
were  paid  by  the  defendant  Smith  from  a  bonus  amount  of 
$50,000  voted  to  him  at  the  end  of  each  year,  which  he  was 
to  distribute  as  he  thought  wise.    From  this  $50,000  the 
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increased  salaries  were  paid  to  these  other  defendants  and  it 
does  not  appear  what  was  done  with  the  balance  of  the  $60,000 
given  to  him  as  a  bonus  in  accordance  with  these  resolutions. 

The  plaintiff  contends  that  these  salaries  were  unlawfully 
paid  by  reason  of  the  agreement  between  Smith  and  Nichols 
made  for  the  benefit  of  the  preferred  stockholders,  and  also 
as  far  as  the  bonus  voted  to  the  defendant  Smith  is  concerned, 
from  which  the  increased  salaries  of  these  other  three  defendants 
were  paid,  and  that  this  bonus  was  voted  after  the  rendition 
of  the  services,  which  action  was  illegal  within  Godley  v.  Cran- 
daU  &  Godley  Co.  (212  N.  Y.  121),  and  the  sole  charge  of  mis- 
management of  this  corporation  made  by  the  plaintiff  is  in  the 
payment  of  these  excess  salaries,  which  are  claimed  to  be  illegal, 
and  the  use  of  the  bonus,  so  far  as  the  same  was  used  other- 
wise than  in  the  payment  of  these  salaries.  The  company  had 
at  all  times  been  prosperous  and  is  now  perfectly  soimd  and 
without  substantial  indebtedness  and  it  has  Hquid  assets  to 
the  amount  of  about  $200,000.  Upon  this  state  of  facts  the 
plaintiff  in^her  complaint  has  asked,  first,  for  a  receiver  of 
the  property  of  the  corporation;  secondly,  that  the  individual 
defendants  be  required  to  account  for  and  pay  to  said  receiver 
the  moneys  unlawfully  received  by  them  as  salaries  for  the 
years  1917,  1918  and  1919,  and  for  the  year  1920,  as  might 
hereafter  be  ascertained,  and  that  the  individual  defendants 
be  enjoined  thereafter  to  pay  to  the  said  stockholders  a 
dividend  upon  the  preferred  stock  of  said  corporation  for 
each  year,  which  shall  be  equal  to  three-eighths  of  the  net 
earnings  of  the  said  corporation  as  the  same  may  be  ascer- 
tained over  and  above  the  amoxmt  of  $30,000  in  each  of  said 
years.  Or  in  the  alternative,  that  the  payment  of  all  salary  to 
Smith  be  adjudged  to  be  the  payment  of  dividends,  and  that 
the  defendants  be  ordered,  as  officers  of  the  corporation,  to 
set  apart  and  pay  to  plaintiff  sums  equal  to  one-eighth  thereof 
in  each  year  with  interest  thereon  from  the  1st  days  of  Janu- 
ary, 1918,  1919  and  1920,  respectively;  and  further  that 
the  defendants  be  enjoined  from  paying  as  salaries  to  the 
individual  defendants  any  sum  in  excess  of  the  salaries  paid 
to  them  in  the  year  1916,  and  that  during  the  pendency 
of  this  action  a  temporary  injimction  be  granted  to'  the  same 
effect. 
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The  eflFect  of  the  agreement  ixuule  by  Smith  with  Nichols, 
claimed  to  be  for  the  benefit  of  all  preferred  stockholders,  is 
not  to  prohibit  Smith  from  receiving  any  compensation  for 
work  done  for  the  corporation,  but  as  between  the  stockholders, 
that  such  compensation  so  paid  shall  be  deemed  a  paymait 
of  dividends  from  net  earnings.  The  payment  to  the  other 
three  individual  defendants  of  excess  salaries  over  and  above 
what  would  be  a  fair  compensation  for  their  services  would 
be  unlawful  and  in  a  proper  action  the  court  would  compel 
their  repayment  to  the  corporation  by  Smith  and  also  by  the 
individual  defendants  who  have  received  any  such  unlawful 
salaries.  All  of  these  defendants  reside  without  this  State. 
Service  has  been  made  upon  all  except  Smith  who  is  apparently 
evading  service  of  the  summons  by  remaining  away  from  the 
jurisdiction  of  the  State.  If  the  payment  to  Smith  be  deemed 
the  payment  of  dividends  from  net  profits,  the  plaintiff  would 
be  entitled  to  one-eighth  of  those  net  profits  in  excess  of 
$30,000  in  each  year  as  her  share  under  the  articles  of  associa- 
tion. The  plaintiff  would  not  be  entitled  to  an^  injunction 
against  the  payment  to  Smith  of  any  salary,  provided  the 
plaintiff  received  her  rightful  dividend,  consisting  of  one-eighth 
of  the  said  net  profits  over  and  above  $30,000,  r^arding  the 
payment  to  Smith  of  salary  as  payment  of  dividends  from  net 
profits. 

If  we  assume  that  the  capital  stock  of  the  company  was 
$150,000,  representing  $100  for  each  share  of  stock,  and  that 
the  company  has  $200,000  of  liquid  assets,  there  would  not  be 
enough  net  assets  in  the  company  in  excess  of  $30,000  which 
might  be  reserved  each  year  to  pay  to  her  her  proportion  of 
the  net  profits  upon  the  assumption  that  the  payment  of 
salary  to  Smith  was  the  payment  of  net  profits.  Until  the 
trial  of  the  action,  therefore,  the  plaintiff  is  entitled  to  an 
injimction  restraining  the  payment  of  any  salary  to  the 
individual  defendants  in  excess  of  the  salaries  that  they  received 
in  1916,  which  is  all  that  is  asked  for  in  the  way  of  injimctive 
relief. 

The  appointment  of  a  temporary  receiver  of  a  corporation 
is  a  drastic  remedy  which,  by  reason  of  the  impairment  of 
the  credit  of  a  corporation  should  not  be  granted  unless  it  be 
necessary  for  the  protection  of  the  corporation  or  its  stock- 
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holders.  The  claim  of  the  defendant  Smith  is  that  his  agree- 
ment with  Nichols  inured  to  the  benefit  of  Nichols  only  and 
was  not  made  for  the  benefit  of  any  other  preferred  stockholder. 
If  that  be  so,  the  corporation  might  lawfully  pay  any  reasonable 
salary  to  any  of  its  officers  or  employees  which  might  be 
deemed  an  expense  of  the  business  to.be  deducted  before  the 
ascertainment  of  net  profits.  No  necessity  is  shown  for 
crippling  the  efficiency  of  this  corporation  by  the  appointment 
of  a  temporary  receiver  before  the  trial  of  the  issues  for  a 
corporation  which  is  absolutely  sound  and  without  any  alle- 
gation that  the  individual  defendants  are  not  abundantly 
responsible  and  able  to  respond  to  any  judgment  which  may 
be  rendered  against  them.  If  this  temporary  injunction  be 
granted  restraining  the  payment  of  any  salaries  in  excess  of 
the  salaries  paid  in  1916,  any  receiver  appointed  by  the  court 
would  simply  carry  on  the  business  of  the  corporation  as  it 
is  now  being  carried  on,  as  to  which  there  is  no  claim  of 
mismanagement  except  as  to  the  payment  of  these  salaries 
thus  to  be  enjoined. 

The  order,  therefore,  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  granted  as  demanded 
in  the  application  therefor  for  the  injunction,  and  the  motion 
as  far  as  it  asks  for  a  temporary  receiver  should  be  denied. 

Clahke,  p.  J.,  DowLiNG,  Page  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  as  demanded  in  appUcation  therefor  for 
an  injunction,  and  so  far  as  it  asks  for  a  temporary  receiver 
denied.    Settle  order  on  notice. 
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Janet  L.  Durant,  Appellant,  v.  Edward  C.  Crowley, 
Individually  and  as  Substituted  Trustee,  etc.,  and  The 
Fidelity  and  Deposit  Company  of  Maryland,  Respond- 
ents, Impleaded  with  Lawrence  T.  Durant  and  Others, 
Appellants,  and  William  West  Durant,  Defendant. 

First  Department,  July  1, 1921. 

Trusts  —  trustee  charired  with  loss  from  investment  of  trust  funds 
because  of  faUure  to  exercise  proper  care. 

In  a  proceeding  to  compel  a  substituted  trustee  to  account,  field,  that  the 
investment  by  said  trustee  of  nearly  one-half  of  the  trust  fund  in  one  mort- 
gage on  property  valued  at  less  than  twice  the  amount  of  the  loan  and 
highly  speculative  in  its  nature  and  very  difficult  to  rent  should  it  become 
unoccupied  by  the  mortgagor,  called  for  more  care  than  was  exercised 
by  the  trustee,  although  there  is  nothing  to  impugn  his  good  faith,  and 
he  should  be  charged  with  the  amount  of  the  loan,  with  interest  from  the 
time  the  mortgagor  failed  to  pay  interest,  and  upon  payment  thereof  the 
property  should  be  conveyed  to  him  individually. 

Appeal  by  the  plaintiff,  Janet  L.  Durant,  and  defendants 
Lawrence  T.  Durant  and  others,  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  coimty 
of  New  York  on  the  20th  day  of  August,  1920,  on  the  findings 
and  report  of  an  official  referee. 

Warren  McConihe,  for  the  plaintiff,  appellant.' 

WiUiam  H.  Hamilton  \N.  C.  Conklin  with  him  on  the  brief], 
for  the  defendants,  appellants. 

Francis  M.  Scott  of  coimsel  [E.  C.  Crowley,  attorney  in 
person],  for  the  respondent  trustee. 

Smith,  J.: 

In  1895  one  William  West  Durant  executed  a  trust  agree- 
ment which  was  supplemented  later  by  agreements  in  1897 
and  1898,  depositing  certain  moneys  with  the  Continental 
Trust  Company,  the  income  from  which  to  be  paid  to  his  ^dfe, 
Janet  L.  DiuMit,  the  plaintiff  herein,  for  the  benefit  of  her 
and  the  chUdren  mentioned  until  the  children  became  of  age. 
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when  certain  portions  of  the  income  should  be  paid  to  such 
children.  The  Continental  Trust  Company  handled  the 
matter  for  some  time  and  then  was  consolidated  with  the  New 
York  Security  and  Trust  Company  which  subsequently  became 
the  New  York  Trust  Company.  The  beneficiaries  under  this 
agreement  did  not  receive  as  large  an  income  as  they  desired 
from  the  trust  company  as  trustee,  and  when  some  of  the 
children  became  of  age  and  upon  the  appUcation  of  the 
beneficiaries,  the  defendant  Edwanl  C.  Crowley  was  substituted 
as  trustee.  One  of  the  main  reasons  for  such  substitution  was 
that  Crowley  would  be  more  willing  than  the  trust  company 
to  endeavor  to  increase  the  income  from  the  trust  fimd. 
Crowley  received  about  $64,000  upon  his  qualifying  as  trustee, 
$8,500  of  which  was  by  agreement  between  all  the  beneficiaries 
paid  later  to  one  of  the  beneficiaries,  so  that  he  had  in  hand 
some  $55,000  which  he  was  seeking  to  invest.  He  did  invest 
this  money,  and  it  is  concerning  one  of  the  investments  of 
$25,000  that  this  litigation  has  arisen. 

The  plaintiff  commenced  this  action  to  require  Crowley  to 
account,  and  upon  a  hearing  an  interlocutory  judgment  was 
entered  directing  the  trustee  to  file  his  account  and  the  pro- 
ceedings upon  the  account,  if  objections  were  filed,  should  be 
had  before  an  official  referee.  Crowley  at  no  time  objected 
to  filing  the  accoimt  and  so  stated  before  the  trial  judge.  One 
of  the  investments  made  by  the  trustee  was  in  a  $25,000 
mortgage  on  some  property  in  the  outskirts  of  Yonkers,  which 
will  be  described  more  fully  hereafter.  The  main  contest 
in  the  matter  was  over  this  investment,  the  beneficiaries 
claiming  that  it  was  improvidently  made  by  the  trustee  and 
that  he  should  be  charged  with  the  investment.  After  a 
lengthy  trial  the  referee  found  that  the  property  was  security 
for  the  loan  at  the  time  it  was  made,  but  suggested  that  the 
trustee  should  have  exercised  greater  diligence  in  looking  into 
the  personal  qualities  of  the  Tweedys,  one  of  whom  was  the 
mortgagor.  Upon  the  referee's  report  coming  before  the 
Special  Term  for  confirmation,  the  Special  Term  adopted  the 
findings  of  the  referee  and  confirmed  his  report,  which  over- 
ruled the  objections  to  the  $25,000  investment  and  settled  the 
accounts  as  rendered  by  the  trustee. 

Immediately   after    the   appointment    of    the    trustee   in 
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September^  1909,  he  made  several  efforts  to  invest  the  fund, 
inquiring  of  different  people  for  investments  that  would  return 
six  per  cent,  and  found  that  he  could  not  make  investments 
in  the  city  limits  of  New  York  that  would  pay  more  than 
four  and  one-half  or  five  per  cent.  At  the  suggestion  of  some 
of  the  beneficiaries  he  investigated  two  or  three  different 
propositions  outside  the  city  limits,  some  of  them  at  some 
distance  from  the  city,  but  not  being  satisfied  with  them, 
declined  to  take  the  loans  proposed.  The  trustee  was 
acquainted  with  a  man  by  the  name  of  Blake  who  was  a 
lawyer  and  in  the  employ  at  the  time  of  the  Title  Insurance 
Company  in  New  York  city.  He  had  been  a  resident  of 
Albion,  Orleans  coimty,  N.  Y.,  the  county  adjoining  the 
coimty  in  which  the  trustee  lived  before  coming  to  New  York, 
he  being  a  former  resident  of  Lockport,  Niagara  county. 
They  had  been  well  acquainted  and  the  trustee,  knowing  that 
Blake  was  in  the  Title  Insurance  Company,  asked  him 
if  he  knew  of  any  loans.  Blake  after  a  little  time  brought  to 
him  an  application  for  the  loan  in  question,  which  he  learned 
of  throu^  a  man  by  the  name  of  J.  L.  Lewis,  who  was  a 
lawyer  formerly  from  Albion,  but  at  the  time  practicing  in 
New  York.  Lewis  was  then  living  near  the  residence  of 
certain  people  named  Tweedy,  was  acquainted  with  them 
and  acted  as  their  attorney.  He  knew  their  desire  to  obtain 
a  $25,000  loan  on  the  property  and  told  Blake  of  it.  Blake 
submitted  it  to  Crowley  and  Crowley  suggested  to  him  that 
he  get  a  man  by  the  name  of  Snyder,  an  appraiser,  to  make 
a  report  on  it,  and  Blake  arranged  with  Snyder  to  make  such 
report.  Lewis  obtained  a  report  from  another  appraiser  by 
the  name  of  Spock  residing  in  Yonkers.  These  two  appraisers 
made  reports,  one  of  them  showing  a  value  of  the  property 
at  the  time  of  $40,000  and  the  other  of  $42,200.  Crowley 
examined  the  property  two  or  three  times,  going  through  the 
house  and  over  the  grounds,  and  conferred  with  several  people 
about  the  general  locality.  He  learned  that  there  were  three 
mortgages  on  the  property,  one  of  $10,000,  and  a  second  of 
$2,000  on  three  of  the  lots,  and  a  $4,000  mortgage  on  two 
of  the  adjoining  lots.  He  also  learned  that  the  husband  of 
the  proposed  mortgagor,  Mr.  Tweedy,  had  retired  from  business 
and  was  interested  in  the  development  of  a  rubber  reclaiming 
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process,  and  desired  some  money  to  put  in  its  development, 
and  that  whatever  money  would  remain  after  taking  up  prior 
liens  and  pajdng  the  expenses  in  connection  with  the  mortgage, 
would  go  into  that  enterprise.  The  trustee  had  told  Blake 
that  he  would  have  to  get  his  commission  out  of  the  borrower, 
and  Blake  and  Lewis,  after  some  negotiation,  arranged  with 
the  Tweedys  that  $2,000  would  be  paid  to  cover  commissions 
and  all  expenses  in.  connection  with  the  matter.  This  was 
eight  per  cent.  The  trustee  accepted  the  $25,000  mortgage 
and  turned  over  the  money  in  several  checks  to  the  Title 
Insurance  Company  to  close  the  loan.  There  were  upon  the 
property  at  the  time  the  loan  was  made  impaid  back  taxes 
for  several  years,  and  some  tax  sales  on  two  of  the  plots  but 
not  on  the  buildings*  These  the  trustee  says  he  did  not  know 
were  unpaid  until  the  closing  of  the  loan,  and  thinks  he  then 
saw  it  on  the  closing  papers.  All  these  taxes  were  paid  out 
of  the  new  mortgage  money.  Blake  received  as  commission 
$1,286,  which  is  a  trifle  more  than  five  per  cent  conmiission, 
which  was  the  usual  commission  on  such  loans.  The  trustee, 
Crowley,  was  not  acquainted  with  the  lawyer,  Lewis,  and  did 
not  meet  him  until  the  time  of  his  investigation  of  the  property 
in  question. 

The  property  in  question  consisted  of  five  plots,  each  of 
about  50  to  54  feet  frontage,  aggregating  260  feet  of  frontage 
and  being  139  feet  in  depth  on  one  side,  and  about  100  feet 
in  depth  on  the  other.  A  two-story-and-a-half  house  with 
stone  foundation  and  cemented  cellar  was  built  upon  one 
end  of  the  tract,  being  the  most  elevated  portion  of  the  tract, 
and  in  the  rear  of  it  was  a  story-and-a-half  stable,  the  first 
story  of  which  was  of  stone,  the  upper  story  shingled,  with 
stalls  and  carriage  room  and  rooms  overhead.  The  portion 
.of  the  plot  where  the  house  was  located  was  some  30  feet 
above  the  grade  of  Prospect  Drive,  on  which  the  lots  fronted, 
and  the  tract  sloped  down  along  this  drive,  so  that  the 
narrower  end  of  the  plot  came  substantially  to  grade. 
On  the  other  side  of  the  plot  from  Prospect  Drive  there  was 
a  street  at  right  angles  to  this  property  and  upon  that  street 
were  several  houses.  The  tract  had  several  large  trees  upon 
it  and  from  the  site  of  the  house  a  view  could  be  had  across 
the  valley  over  a  part  of  Yonkers  and  to  the  Hudson  and 
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the  Palisades  beyond.  The  immediate  approach  from  Prospect 
Drive  up  to  the  house  was  an  abrupt  rocky  way,  as  the 
photographs  show,  but  there  was  a  driveway  ftom  Prospect 
Drive  at  the  southerly  end.  In  looking  at  the  photographs 
and  considering  the  descriptions  of  the  property  given  by 
different  witnesses,  it  seems  that  the  property  is  a  very  special 
property,  that  it  could  be  salable  only  to  people  who  would 
like  a  view  and  would  be  wilhng  to  take  it  with  the  disadvantage 
of  the  rock  outcrop.  Being  a  special  kind  of  property,  there 
would  be  very  Uttle  demand  for  it  for  rental  purposes,  so  that 
if  the  same  should  become  vacant,  it  would  be  diflScult  to 
rent  it.  At  the  time  the  loan  was  made  the  house  was  in 
fairly  good  repair.  It  had  one  bathroom  and  a  bathtub  and 
closet  in  the  cellar.  The  stable  was  well  constructed  and 
in  good  repair  and  was  convertible^ into  a  garage.  The  loan 
in  question  was  made  in  December,  1909. 

The  Tweedys  continued  to  occupy  the  property  for  a  time 
after  the  loan  was  made  and  paid  the  interest  for  two  years 
and  a  half,  when  they  stated  they  could  no  longer  pay  the 
interest,  having  had  reverses,  and  offered  to  give  a  deed  of 
the  property.  The  trustee  told  Blake,  who  had  made  the 
loan  for  him,  that  he  ought  to  take  the  property  and  endeavor 
to  dispose  of  it  and  make  good  the  loan.  A  deed  was  taken 
from  the  Tweedys  to  Blake  in  1912,  and  Blake  continued  to 
pay  some  interest  on  the  loan.  Some  of  the  taxes  were  paid 
after  the  making  of  the  loan  imtil  finally  the  trustee  foreclosed 
the  mortgage,  when  Blake  ceased  any  efforts  in  connection 
with  the  matter.  There  were  then  due  and  impaid  taxes  for 
1914,  1915  and  1916.  The  trustee  and  Blake  after  the  making 
of  the  loan  continued  to  have  business  relations  and  the 
trustee  invested  the  balance  of  the  $55,000  in  five  loans  on 
Staten  Island,  through  the  instrumentaUty  of  Blake,  who 
received  commissions  upon  the  loans.  There  is  no  question 
about  these  loans.  After  the  making  of  the  mortgage  and 
about  the  time  the  Tweedys  ceased  paying  interest,  the 
trustee  learned  from  them  that  they  had  rented  the  property 
for  a  time  at  $150  a  month,  and  later  at  $125  a  montL  When 
the  property  was  deeded  to  Blake  he  was  unable  to  rent  it  for 
some  time,  and  finally  rented  it  on  what  the  trustee  calls  a 
caretaking  basis,  the  boys  in  the  neighborhood  having  overrun 
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it  somewhat  and  it  having  become  dilapidated.  It  was  rented 
for  $65  a  month  to  a  party  who  took  care  of  the  property, 
putting  in.  such  repairs  as  were  necessary  to  hve  in  it.  The 
real  estate  was  assessed  for  taxation  purposes  at  the  time  the 
loan  was  made  at  $9,0Q0.  The  trustee  learned  of  this 
valuation  before  he  made  the  loan  and  says  he  inquired  of 
people  acquainted  with  the  method  of  assessment  and  was 
told  that  assessments  in  that  locahty  on  unimproved  real 
estate  were  at  only  about  one-iif  th  of  the  value.  The  property 
in  question  was  not  unimproved.  At  the  time  the  loan  was 
made  the  house  was  about  twenty  years  old  and  the  stable 
some  ten  years  old.  The  plumbing  and  furnace  were  also 
twenty  years  old.  It  appears  from  the  evidence  that  in  order 
to  make  the  house  salable  at  the  present  time  at  least  $6,000 
must  be  expended  on  it  to  bring  it  up  to  the  present  require- 
ments and  either  that  sum  must  be  expended  or  someone 
found  as  a  purchaser  who  has  '*  vision  "  enough  to  see  the 
desirable  features  of  the  property  to  be  wilUng  to  pay  the 
above  sum  in  addition  to  the  sum  necessary  to  make  good  the 
trust  fund.  It  has  been  impossible  to  find  such  a  purchaser 
although  the  property  has  been  in  the  hands  of  real  estate 
agenfs  for  several  years. 

The  immediate  beneficiaries  are  all  of  full  age  and  were 
all  of  age  at  the  time  the  loan  was  made  except  one  son  who 
was  about  nineteen  years  of  age.  The  trustee  thinks  he  told 
one  of  the  cestuis  que  trust  concerning  this  proposed  loan, 
but  two  of  the  cestuis  que  trust  swear  he  did  not  tell  them, 
and  at  least  there  is  no  positive  testimony  that  he  did.  Upon 
the  trial  the  pliaintiflf  swore  three  experts,  one  of  whwn  had 
no  knowledge  as  to  the  values  at  the  time  the  loan  was  made, 
except  as  he  has  acquired  information  since  that  time.  The 
other  two  testified  that  in  their  opinion  the  property  was  of 
the  value  of  from  $17,500  to  $18,500.  The  defendant  trustee 
had  four  experts,  one  of  whom  was  the  appraiser  Spock, 
selected  by  the  owner  Tweedy.  Of  the  others,  Snyder,  the 
original  appraiser,  placed  the  value  at  $40,000.  The  witness 
Goodhart  gave  the  value  as  $39,000  and  the  witness  Howe 
at  $33,000.  These  witnesses  for  the  trustee  all  agree  that 
the  buildings  were  worth  $13,000  and  they  differ  only  as  to 
App.  Div.—  Vol.  CXCVII.        35 
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the  land  value.  These  witnesses,  both  those  for  the  bene- 
ficiaries and  for  the  trustee,  give  testimony  which  leads  to 
the  inevitable  conclusion  that  the  property  upon  which  the 
loan  was  made  was  highly  speculative  in  value  and  that  it 
would  be  very  difficult  to  find  a  purchaser  or  tenant,  and  this 
is  verified  by  the  events. 

This  investment  of  $25,000,  nearly  one-half  of  the  whole 
of  the  trust  fund,  in  one  mortgage  and  that  on  property  highly 
speculative  in  its  nature,  very  difficult  to  rent  should  it  become 
unoccupied  by  the  mortgagor,  called  for  more  care  than  was 
exercised  by  the  trustee.  Had  he  inquired  more  fully  con- 
cerning the  individuals  obtaining  the  money  from  the  loan, 
which  the  referee  says  he  shoidd  have  done,  and  had  he 
inquired  of  the  holders  of  the  mortgages  then  existing  on  the 
property  he  would  imdoubtedly  have  learned  facts  which 
would  have  led  him  to  doubt  the  correctness  of  the  valuation 
placed  on  the  property  by  his  appraiser  and  by  the  property 
owner's  appraiser.  While  there  is  nothing  in  the  record  to 
impugn  the  good  faith  of  the  trustee  in  maldng  the  investment 
in  question,  it  must  be  held  that  the  trustee  did  not  exercise 
the  care  and  foresight  that  an  ordinarily  prudent  man  should 
have  exercised  in  his  own  affairs. 

The  judgment  should  be  modified  and  the  referee's  report 
disallowed,  in  so  far  as  it  approves  of  the  accounts  submitted 
by  the  trustee.  The  interest  on  the  $25,000  loan  seems  to 
have  been  paid  down  to  June  1,  1916,  and  the  trustee  should 
be  charged  with  the  $25,000  loan  and  interest  thereon  from 
June  1,  1916.  There  are  certain  items  in  the  accoimt  of 
rents  received  and  disbursements  made,  from  and  concerning 
the  property  in  question,  all  of  which  should  be  eliminated 
from  said  account  and  as  the  disbursements  exceed  the  receipts 
by  the  sum  of  $1,102.56,  the  trust  account  should  be  surcharged 
with  that  smn.  Upon  his  paying  into  the  trust  fimd  the  said 
sum  of  $25,000  and  interest  from  June  1,  1916,  the  Prospect 
Drive  property  should  be  conveyed  to  him  individually.  As 
so  modified  the  judgment  is  affirmed,  without  costs. 

DowLiNG,  Merrell  and  Greene atjm,  JJ.,  concur. 

Judgment  modified  as  directed  in  opinion,  and  as  so  modified 
affirmed,  without  costs.     Settle  order  on  notice. 
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Henry  H.  Man,  as  Trustee  under  the  Will  of  Mary  E.  Man, 
Deceased,  Respondent,  v.  Robert  I.  Man  and  Others, 
Appellants,  Impleaded  with  Vera  Marcella  Man  and 
Others,  Defendants. 

Second  Department,  May  6,  1921. 

Will  —  construction  —  bequest   to   individual    by    name    and    not 
simply  as  wife  or  widow. 

A  testatrix  devised  a  portion  of  her  estate  in  trust,  the  income  to  be  applied 
to  a  son  and  **  his  present  wife,"  naming  her,  during  their  joint  lives, 
and  upon  his  death  "  if  his  said  wife  shall  survive  him  "  provided  for 
the  disposition  of  the  principal,  and  further  provided  as  to  another 
portion  of  the  trust  estate  remaining  at  the  death  of  said  son,  that  it 
should  continue  to  be  held  in  trust  "  during  the  life  of  the  widow  "  'of  the 
son  and  the  income  applied  to  her  use.  In  case  of  the  expiration  of  the 
trust  in  favor  of  the  son  otherwise  than  by  his  death,  the  trustees  were 
directed  to  pay  the  principal  to  him. 

Provisions  of  the  will  construed,  and  heldy  that  the  wife  of  the  son  mentioned 
therein  is  entitled  to  take  under  said  will  although  after  the  death  of  the 
testatrix  she  procured  a  decree  of  divorce  and  remarried. 

The  words  *'  present  wife  "  are  significant  and  emphasize  the  point  that 
she  was  the  particular  person.  The  subsequent  words,  **  if  his  said  wife 
shall  survive  him  "  and  "  during  the  life  of  the  widow  "  of  said  son,  are 
descriptive  of  the  person  and  not  of  the  character  in  which  she  was  to  take. 

The  bequest  was  to  the  individual  named  and  not  to  her  simply  as  wife 
or  widow. 

Appeal  by  the  defendants,  Robert  I.  Man  and  others,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Nassau  on  the  15th  day  of  January,  1921,  on  the  decision 
of  the  court  rendered  after  a  trial  at  the  Nassau  Special  Term. 

GrenvilU  T.  Emmet  and  George  W.  Martin  for  the  appellants 
Albon  P.  Man,  Jr.,  and  another. 

George  C.  Wildermuth,  guardian  ad  Utem,  for  defendants 
Vera  Marcella  Man  and  another. 

Otho  S.  Bowling  [Robert  H.  Elder  with  him  on  the  brief],  for 
the  respondent. 
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Interlocutory  judgment  affirmed  on  opinion  of  Mr.  Justice 
Squiers  at  Special  Term,  with  costs  of  the  appeal  to  those 
appearing  and  filing  briefs,  payable  out  of  the  estate. 

Blackmar,  p.  J.,  Mills,  Rich,  Putnam  and  Jaycox,  JJ., 
concur. 

The  following  is  the  opinion  delivered  at  Special  Term: 
Squiers,  J.: 

The  plaintiff  brings  this  action  to  construe  the  3d  clause 
of  the  will  of  Mary  E.  Man,  which  reads  as. follows: 

"  As  to  all  the  rest,  residue  and  remainder  of  my  property, 
real  and  personal,  I  direct  my  executors  to  divide  the  same 
into  as  many  shares  as  will  make  one  for  each  son  of  my  late 
husband,  Albon  P.  Man,  who  shall  be  hving  at  my  death,  one 
for  the  widow  and  issue  collectively  of  each  son  of  his  who 
may  have  died  in  my  lifetime,  and  one  for  the  widow,  if  any 
of  each  said  son  who  may  have  died  in  my  lifetime,  leaving 
no  issue  who  shall  survive  me;  and  as  to  one  of  the  said  shares, 
I  give,  devise  and  bequeath  one  third  thereof  absolutely  to 
Albon  P.  Man,  son  of  my  late  husband,  if  he  shall  surivive  me, 
and  I  give,  devise-  and  bequeath  the  remaining  two  thirds 
thereof  to  William  Man,  Frederick  H.  Man  and  Henry  H.  Man, 
in  trust  to  invest  the  same  and  keep  the  same  invested,  and 
to  apply  the  net  income  thereof  semi-annually  or  at  other 
convenient  periods,  to  the  use  of  said  Albon  P.  Man,  during 
the  joint  lives  of  said  Albon  P.  Man  and  his  present  wife, 
Marcella  Man,  and  upon  his  death,  if  his  said  wife  shall  survive 
him,  to  divide  two  thirds  of  the  principal  remaining  on  hand 
into  as  many  shares  as  he  shall  leave  children,  him  surviving, 
and  to  apply  the  net  income  of  each  share  allotted  to  any 
child  of  said  Albon  P.  Man  who  may  have  been  born  during 
my  lifetime,  to  the  use  of  such  child  until  such  child  shall 
attain  the  age  of  twenty  one  years,  and  thereupon  to  pay 
over  such  share  to  such  child,  and  as  to  any  share  allotted  to 
a  child  of  said  Albon  P.  Man  born  after  my  death,  such  share 
shall  belong  to  such  child;  and  as  to  the  other  one  third  of 
the  trust  estate  remaining  at  such  death  of  the  said  Albon  P. 
Man,  it  shall  continue  to  be  held  in  trust  by  the  same  trustees 
during  the  life  of  the  widow  of  said  Albon  P.  Man,  and  kept 
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invested  and  the  income  applied  to  her  use,  and  after  her 
death,  the  principal  shall  go  to  the  same  persons  and  in  the 
same  shares  who  would  take  it  by  the  laws  of  the  State  of 
New  York  if  it  were  the  property  of  said  Albon  P.  Man  then 
dying  intestate.  But  in  case  of  the  expiration  of  the  trust 
in  favor  of  said  Albon  P.  Man  otherwise  than  by  his  death, 
then  immediately  upon  such  expiration  the  said  trustees  shall 
pay  the  principal  of  said  trust  fund  to  said  Albon  P.  Man, 
to  whom  in  that  event  I  give  the  same  absolutely." 

Mary  E.  Man  died  on  March  31,  1904.  At  the  time  of  her 
death  both  Albon  P.  Man  and  Marcella  Man  were  living. 
The  testatrix,  as  disclosed  by  the  evidence  in  the  case,  was 
cognizant  of  the  fact  that  the  married  hf e  of  her  son  Albon  P. 
and  his  wife  was  unhappy,  and  this  unhappiness  had  been  a 
condition  for  some  years  prior  to  the  testatrix's  death.  Never- 
theless the  testatrix  kept  in  touch  with  her  daughter-in-law, 
Marcella,  and  made  no  change  in  her  will.  In  1905  Marcella, 
as  testified  by  her,  obtained  in  the  courts  of  Minnesota,  where 
she  then  resided,  a  decree  of  divorce  against  Albon  P.  Man. 
This  decree  was  not  offered  in  evidence,  and  it  is  not  necessary 
for  the  court  in  this  action  to  pass  upon  the  question  as  to 
the  validity  of  the  decree.  Subsequently,  and  in  February, 
1906,  Marcella  married  one  Alfred  E.  Clark,  at  the  city  of 
Richmond,  Va. 

In  construing  the  clause  of  the  will  in  question,  it  must  be 
considered  from  the  testatrix's  standpoint  at  the  time  she 
executed  it.  It  is  clear  that  the  testatrix  had  fully  in  mind 
those  who  had  claims  upon  her,  and  had  clearly  in  mind  the 
relationship  of  the  various  beneficiaries  to  her.  Furthermore, 
in  construing  the  clause  the  court  may  and  has  taken  into 
consideration  the  circimastances  and  conditions  existing  at  the 
time  of  the  execution  of  the  will  as  disclosed  by  the  testimony. 
After  careful  consideration  the  court  is  of  the  opinion  that 
the  testatrix  intended  that  Marcella  Man,  should  she  survive 
Albon  P.  Man,  should  have  the  use  of  one-third  of  the  trust 
estate  remaining  at  the  death  of  Albon  P.  Man,  as  provided 
in  the  3d  clause  of  the  will.  The  words  of  the  clause  clearly 
indicate  that  Marcella  was  the  particular  person  which  the 
testatrix  had  in  mind  as  the  beneficiary  under  this  clause  of 
the   will:    the   words   *' present   wife"    are  significant  and 
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emphasize  the  point  that  Marcella  Man  was  the  particular 
person.  The  later  words  in  the  clause  "  if  his  said  wife  shall 
survive  him  "  and  "  during  the  life  of  the  \jddow  of  said 
Albon  P.  Man ''  are  descriptive  of  the  person  and  not  of  the 
character  in  which  she  was  to  take.  The  relationship  could 
not  have  been  the  sole  motive  of  the  provision,  aa  the  bequest 
was  to  the  individual  Marcella  Man  by  name,  and  not  to  her 
simply  as  wife  or  widow.  The  instant  case  is  even  stronger 
than  the  case  of  Davis  v.  Kerr  (3  App.  Div.  323),  cited  by  the 
attorney  for  Marcella  Man.  Paraphrasing  the  language  of 
Mr.  Justice  WiLLABD  Babtlett,  at  page  325:  "  Taking  the 
whole  trust  clause  together,  it  seems  to  me  clear  that  whether 
she  spoke  of  the  wife  or  the  widow  of  her  son  she  meant 
Marcella  Man,  who  was  his  wife  at  the  time  the  will  was 
made."  In  this  quotation  the  court  has  simply  substituted 
the  name  of  Marcella  Man  for  Zelia  B.  Sinclair. 

If  Marcella  Man  had  predeceased  Albon  P.  Man  the  trust 
created  by  this  clause  would  have  terminated  and  Albon  P. 
Man  would  have  taken  the  property  absolutely.  Therefore, 
no  other  "  widow "  than  Marcella  Man  could  have  been 
intended. 

This  is  supported  also  by  the  last  sentence  of  the  3d  clause 
of  the  will,  which  reads  as  follows:  "  But  in  case  of  the 
expiration  of  the  trust  in  favor  of  said  Albon  P.  Man  otherwise 
than  by  his  death,  then  immediately  upon  such  expiration 
the  said  trustees  shall  pay  the  principal  of  said  trust  fimd  to 
said  Albon  P.  Man,  to  whom  in  that  event  I  give  the  saine 
absolutely." 

The  court,  therefore,  sustains  the  claim  of  MarceUa  Man 
under  the  3d  clause  of  the  will  of  Mary  E.  Man. 

The  plaintiff,  Henry  H.  Man,  desires  to  be  relieved  of 
his  trust.  The' court  holds  that  this  relief  should  be  given 
upon  the  passing  of  his  accounts.  The  court,  therefore,  will 
provide  in  the  decree  for  the  appointment  of  a  referee  to  take 
and  state  the  account  of  the  plaintiff  trustee  and  his  former 
cotrustee,  and  will  make  provision  for  the  appointment  of 
a  substituted  trustee  in  the  final  judgment.  Mr.  Almeth'W. 
Hoff,  attorney  at  law,  at  No.  34  Nassau  street,  New  York  city, 
will  be  appointed  referee  to  take  and  state  the  accoimts  of 
the  trustee. 
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Robert  A.    Chapman,    Appellant,    v.    William   K.    Dick, 

Respondent. 

Second  Deportment,  May  13,  1921. 

Libel  —  suit  to  compel  specific  performance  of  agreement  to  return 
corporate  stock  —  allegation  in  answer  charging  plaintiff  with 
conversion  of  funds  of  corporation  and  purchase  of  bonds  there- 
with is  privileged  —  scope  of  rule  relating  to  absolute  privilege. 

In  a  suit  to  compel  specific  performance  of  defendant's  agreement  to  return 
stock  of  a  corporation  held  as  security,  in  which  the  plaintiff  alleges  that 
he  is  the  president  and  treasurer  and  has  the  sole  control  and  manage- 
ment of  the  corporation,  the  future  of  which  will  be  greatly  jeopardized 
if  such  management  and  control  are  interfered  with,  and  also  that  he 
is  the  owner  of  a  large  portion  of  the  outstanding  bonds  and  is  liable  as 
an  indorser  on  corporate  notes,  an  allegation  by  the  defendant  that  the 
plaintiff  has  appropriated  to  his  own  use  large  sums  of  money  of  the  cor- 
poration and  purchased  bonds  of  the  corporation  therewith  which  he 
now  claims  to  own,  a  demurrer  to  which  was  sustained,  charges  the  plaintiff 
with  the  crime  of  grand  larceny,  but  in  view  of  the  allegations  of  the 
complaint  is  relevant  and  pertinent  and,  therefore,  absolutely  privileged  and 
does  not  render  said  defendant  subject  to  an  action  by  the  plaintiff  for  libel. 

The  rule  relating  to  absolute  privilege  is  sufficiently  broad  to  extend  to 
all  matter  otherwise  libelous  alleged  or  introduced  in  an  action,  which 
although  ineffectual  as  a  defense  may  by  any  possibility  under  any 
circumstances  and  at  some  stage  of  the  proceeding  be  or  become  material 
or  pertinent. 

Appeal  by  the  plaintiff,  Robert  A.  Chapman,  from  an 
order  of  the  Supreme  Court,  made  at  the  Westchester  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  19th  day  of  January,  1921,  granting 
defendant's  motion  for  judgment  on  the  pleadings. 

Jehial  M.  Roeder  [Joseph  Hirschman  and  Alfred  Franken- 
thaler  with  him  on  the  brief],  for  the  appellant. 

Henry  F.  Cochrane,  for  the  respondent. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
upon  the  opinion  of  Mr.  Justice  J.  i\j)DisoN  Young  at  Special 
Term. 

Blackmar,  p.  J.,  Mills,  Putnam,  Kelly  and  Jaycox,  JJ., 
concm*. 
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The  following  is  the  opinion  of  the  court  below: 

Young,  J.: 

This  action  is  for  libel  and  the  defendant  moves  for  judgment 
on  the  pleadings. 

It  appears  from  the  complaint  that  prior  to  the  commence- 
ment of  this  action  the  plaintiff  instituted  an  action  in  this 
com*t  against  the  defendant  for  the  specific  performance  of 
an  agreement  under  which  the  defendant  held  certain  shares 
of  capital  stock  of  the  Robert  Chapman  Company  as  security 
for  a  loan,  which  were  to  be  returned  to  the  plaintiff  upon  pay- 
ment of  the  loan,  and  that  plaintiff  had  tendered  the  balance 
due  and  demanded  the  return  of  the  stock,  which  was  refused, 
and  that  the  defendant  threatened  to  vote  the  stock  at  the 
annual  meeting  of  the  stockholders  of  the  corporation  and  seciu-e 
control  of  the  election  of  directors  and  of  the  management 
of  the  corporation.  The  complaint  in  that  action  also  alleged 
as  follows:  "  That  the  said  corporation  was  founded  by  the 
plaintiff;  that  the  plaintiff  is  its  president  and  treasurer; 
and  that  the  plaintiff  has  had  the  sole  control  and  management 
of  the  said  corporation  and  is  its  active  executive  and  manage- 
rial head  and  that  the  future  of  the  said  corporation  will  be 
greatly  jeopardized  if  the  management  and  control  by  the 
plaintiff  is  interfered  with.  That  plaintiff  organized  and 
carried  on  said  business.  That  the  plaintiff  is  the  owner  of 
nearly  one-third  of  the  capital  stock  of  the  said  corporation,  that 
of  the  $76,000  bonds  issued  and  outstanding,  the  plaintiff  owns 
$50,000  and  that  of  the  remaining  indebtedness  of  the  said 
corporation  aggregating  $55,000  and  represented  by  notes,  the 
plaintiff  is  the  endorser  and  liable  for  the  payment  of  the  same.'' 

The  complaint  in  said  action  also  alleged  that  the  acts  and 
conduct  of  defendant  threatened  irreparable  injury  to  plaintiff 
unless  he  were  enjoined  and  that  the  plaintiff  had  no  adequate 
remedy  at  law  and  prayed  the  specific  performance  of  the 
agreement,  the  return  of  the  stock  to  plaintiff  upon  payment 
of  the  indebtedness,  an  injunction  restraining  him  from  holding 
the  stock  and  restraining  the  corporation  from  holding  any 
meeting  until  the  redelivery  of  the  stock  to  the  plaintiff. 

The  complaint  in  the  case  at  bar  alleges  that  in  that  action 
the  defendant  caused  to  be  served  an  answer  which  contained 
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the  defamatory  matter  complained  of.  The  particular  para- 
graph containing  the  alleged  libel  is  as  follows:  ^'  On  informar 
tion  and  belief,  between  the  30th  day  of  June,  1915,  and  the 
19th  day  of  Jime,  1920,  the  plaintiff  has  appropriated  to  his 
own  use  large  sums  of  money,  the  property  of  the  Robert 
Chapman  Company,  the  amount  of  which  cannot  be  determined 
except  by  an  accounting,  and  has  used  and  appropriated  the 
money  of  the  said  Robert  Chapman  Company  to  purchase 
bonds  of  the  said  Robert  Chapman  Company,  which  bonds 
so  purchased  with  the  money  of  the  said  Robert  Chapman 
Company  the  plaintiff,  contrary  to  his  right  and  duty  and  in 
violation  of  the  trust  relation  which  he  bears  to  the  said 
company  now  claims  and  holds  as  his  own  property.  The 
amount  of  the  funds  and  money  of  the  said  Robert  Chapman 
Company  so  used  and  appropriated  by  the  plaintiff  cannot 
be  ascertained  and  determined  except  by  an  accounting.'' 

The  complaint  also  alleges  that  the  libelous  matter  was 
intended  to  and  did  charge  the  plaintiff  with  the  crime  of 
grand  larceny.  The  complaint  further  alleges  that  he  caused 
a  demurrer  to  be  interposed  to  the  defense  and  counterclaim 
containing  the  libel  and  that  the  demurrer  was  brought  on 
for  argument  and  was  sustained,  and  that  the  libelous  state- 
ments were  wholly  incompetent,  irrelevant  and  immaterial 
by  way  of  answer  or  defense  or  counterclaim  in  said  action, 
and  were  not  pertinent  to  the  issues  therein. 

The  pleadings  in  the  former  action  are  annexed  to  the 
complaint,  as  well  as  the  demurrer  and  order  sustaining  it, 
and  are  made  a  part  thereof.  It  is  contended  by  defendant 
that  the  matter  complained  of  as  libelous  was  absolutely 
privileged  and  that  it  did  not,  as  alleged  by  plaintiff,  charge 
the  crime  of  grand  larceny.  The  latter  contention  is,  in  my 
opinion,  clearly  unsound  and  requires  no  further  consideration. 
The  matter  complained  of,  in  my  opinion,  clearly  charges  a 
crime,  and  unless  privileged,  is  libelous. 

The  serious  question  involved  is  that  of  absolute  privilege. 
Upon  this  motion,  of  course,  the  allegation  of  fact  contained 
in  the  complaint  must  be  taken  as  true,  as  though  a  demurrer 
had  been  interposed.  This,  however,  does  not  include  the 
allegation  that  the  alleged  defamatory  matter  was  impertinent 
and  not  privileged,  which  is,  of  course,  a  mere  conclusion  of  law. 
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Privil^e  is  usually  a  matter  of  defense,  but  if  the  complaint 
shows  an  absolute  privilege  on  its  face,  it  is  demurrable  {Corwin 
V.  Berkwitz,  190  App.  Div.  952),  and,  therefore,  susceptible 
to  this  motion  for  judgment. 

Nor  should  the  defendant  be  barred  from  asserting  the 
defense  of  privilege  because  of  the  order  sustaining  the  demurrer 
in  the  former  action  {Dada  v.  Piper y  41  Hun,  254);  nor  by 
its  recital  that  the  demurrer  was  confessed.  Such  confession 
adds  no  more  to  the  effect  of  the  order  than  if  it  were  granted 
after  strenuous  opposition.  Whether  the  demurrer  was  sus- 
tained because  the  alleged  counterclaim  did  not  state  a  cause 
of  action,  or  that  it  was  one  which  could  not  be  interposed, 
or  that  the  allegations  were  insufficient  as  a  defense,  does  not 
appear.  Assvuning  it  was  sustained  upon  all  the  grounds 
asserted  by  plaintiff,  the  order  in  no  way  determines  that  the 
alleged  libeloas  matter  was  not  and  could  not  possibly  be 
relevant  or  pertinent  to  the  issues;  notwithstanding  such 
determination,  they  might  still  be  pertinent.  In  other  words, 
in  my  opinion,  the  question  of  absolute  privilege  of  the  matter 
complained  of  is  not  to  be  tested  as  a  mere  matter  of  pleading. 
If  it  could  possibly  be  pertinent  or  material  the  privilege  is 
absolute. 

The  rule  as  to  absolute  privilege  is  a  broad  and  liberal  one, 
designed  for  the  protection  of  counsel,  parties  and  witnesses 
in  a  judicial  action  or  proceeding.  The  rule  itself  is  well 
settled,  but  its  application  to  particular  facts  alleged  has  led 
to  much  controversy  and  is  often  difficult. 

One  of  the  earliest  cases,  decided  nearly  a  century  ago,  is 
Ring  v.  Wheeler  (7  Cow.  725).  In  that  case  the  allied 
slander  was  uttered  by  the  defendant  in  addressing  referees 
in  a  former  action  in  which  plaintiff  had  been  a  witness  and 
charging  the  plaintiff  with  perjury.  The  case  came  before 
the  court  upon  a  motion  in  arrest  of  judgment,  and  the  court 
held  that  the  words  proved  were  actionable  in  themselves 
unless  justified  by  the  occasion  and  manner  of  speaking,  but 
said  that  on  the  motion  in  arrest  they  could  not  look  out  of 
the  record  and  were  not  in  a  position  to  determine  whether 
the  charge  made  by  defendant  was  pertinent  to  the  cause 
or  not,  because  the  defendant  had  omitted  to  put  the  facts 
constituting  his  defense  upon  the  record.    The  court,  therefore, 
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denied  the  motion,  saying  that  they  were  not  authorized  to 
say  what  did  not  appear,  that  the  words  were  not  spoken 
maliciously,  that  they  were  pertinent  to  the  issue,  that  there 
was  color  for  making  the  imputation  and  that  they  were  not 
spoken  with  the  design  to  slander  plaintiff. 

In  Hasting  v.  Litsk  (22  Wend.  410)  the  alleged  slander  was 
for  speaking  words  charging  plaintiff  with  perjury  while 
testifying  before  a  magistrate  on  the  return  of  a  warrant 
issued  against  defendant.  The  court  in  that  case  laid  down 
the  rule  as  to  absolute  privilege  as  follows:  "  Upon  a  full 
consideration  of  all  the  authorities  on  the  subject,  I  think 
that  the  privilege  of  coimsel  in  advocating  the  causes  of  their 
clients,  and  of  parties  who  are  conducting  their  own  causes, 
belongs  to  the  same  class  where  they  have  confined  themselves 
to  what  was  relevant  and  pertinent  to  the  question  before  the 
court,  and  that  the  motives  with  which  they  have  spoken 
what  was  relevant  and  pertinent  to  the  cause  they  were 
advocating,  cannot  be  questioned  in  an  action  of  slander. 
Thus  far,  it  appears  to  be  necessary  to  extend  the  privilege 
for  the  protection  of  the  rights  of  parties;  as  those  rights 
might  sometimes  be  jeopardized  if  counsel  were  restrained  from 
commenting  freely  upon  the  character  of  witnesses,  and  the 
conduct  of  parties,  when  such  comments  were  relevant,  for 
fear  of  being  harassed  with  slander  suits,  and  attempts  to 
prove  they  were  actuated  by  malicious  motives  in  the  discharge 
of  their  duty.''     (P.  417.) 

Gilbert  v.  People  (1  Den.  41)  was  an  action  for  criminal 
libel  consisting  of  matter  set  forth  in  the  declaration  in  a 
former  action  for  trespass  for  entering  plaintiff's  close  and 
taking  and  killing  divers  sheep,  etc.,  which  charged  that  the 
defendant  was  reported  to  be  fond  of  sheep,  bucks  and  ewes 
and  of  wool,  mutton  and  lamb,  and  in  the  habit  of  biting 
sheep,  and  that  if  guilty  he  ought  to  be  hanged  or  shot.  The 
court  laid  down  the  rule  that  '^  if  what  is  said  or  written  is 
pertinent  and  material  to  the  controversy,  the  protection  to 
parties  and  those  who  represent  them  (for  all  stand  on  the 
same  groimd)  is  absolute  and  unqualified,  and  no  one  shall  be 
permitted  to  allege  that  it  was  done  with  malice.'-  but  held  that 
the  libel  for  which  the  defendant  was  indicted  was  not  relevant 
or  pertinent. 
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In  Garr  v.  Selden  (4  N.  Y.  91)  it  appeared  that  an  attorney 
had  sued  his  client  for  professional  services  and  the  client 
gave  notice  that  he  would  prove  on  the  trial  that  the  attorney 
conducted  suits  and  attended  to  business  for  which  com- 
pensation was  claimed  in  so  careless,  unskillful,  undue  and 
improper  manner  as  to  render  the  services  of  no  value.  The 
attorney  moved  to  strike  out  the  notice  as  false  and  the  cUent 
in  resisting  the  motion  filed  an  affidavit  stating  that  plaintiff 
had  revealed  confidential  communications  made  to  him  in  his 
professional  capacity  by  the  defendant  and  relating  to  some 
portion  of  the  business  in  question  for  the  purpose  of  assisting 
another  person  who  had  an  interest  adverse  to  the  defendant, 
and  that  plaintiff  combined  and  colluded  with  that  person 
to  injure  the  defendant.  The  matter  contained  in  this  affidavit 
was  alleged  to  be  libelous,  but  it  was  held  on  demurrer  that 
it  was  pertinent  to  the  motion  and,  therefore,  privileged  and 
that  no  action  for  hbel  would  lie. 

In  Marsh  v.  Ellsworth  (50  N.  Y.  309)  the  alleged  Hbel  was 
contained  in  filed  objections  to  the  discharge  of  a  bankrupt 
in  which  the  defendant  charged  the  bankrupt  with  procuring 
plaintiff  to  testify  falsely  as  to.  who  were  partners  in  a  firm 
and  as  to  the  connection  of  the  bankrupt  therewith,  and  it 
was  held  that  the  question  as  to  whether  the  evidence  of 
plaintiff  was  true  or  false  was  material  and  pertinent  and, 
therefore,  privileged. 

In  Aylesworth  v.  St.  John  (25  Hun,  156)  the  alleged  libel 
consisted  in  the  addition  by  a  justice  of  the  peace  to  an 
amended  return  to  the  County  Court,  which  stated  that  the 
plaintiff  had  slipped  a  bogus  answer  among  the  justice's  papers. 
The  court  said  that  the  alleged  libel  was  made  in  the  course 
of  a  judicial  proceeding  and  was,  therefore,  privileged,  first, 
if  it  was  pertinent  and  material,  or  second,  if  the  defendant 
believed  it  to  be  pertinent  and  material,  and  whether  he  did 
so  or  not  is  a  question  of  fact,  and  that  as  the  testimony  was 
not  before  the  court,  they  could  not  say  that  the  referee  was 
not  justified  in  holding  that  the  defendant  believed  the  alleged 
Hbel  to  have  been  pertinent  and  material.  The  case  last 
cited  does  not  seem  to  pass  upon  the  question  of  absolute 
privilege  of  the  alleged  libel,  but  makes  the  privilege  dependent 
upon  a  question  of  defendant's  beUef  as  to  whether  it  was 
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pertinent  or  material.  This  seems  to  be  contrary  to  the 
general  doctrine  that  where  the  facts  are  undisputed  the 
question  as  to  whether  they  were  i)ertinent  or  material  was 
one  of  law  for  the  court.  It  would  seem,  therefore,  that  the 
Ubel  in  the  case  was  in  effect  held  to  be  not  pertinent  or  material 
and,  therefore',  to  give  only  a;  qualified  privilege  dependent 
only  upon  the  defendant's  behef. 

In  Moore  v.  ilf .  N.  Bank  (123  N.  Y.  421)  the  alleged  libelous 
matter  was  contained  in  a  statement  made  to  the  sureties  on 
the  bond  of  a  defaulting  cashier  and  repeated  in  a  bill  of 
particulars  in  an  action  on  the  bond  which  purported  to 
contain  an  account  of  cash  items  drawn  from  the  bank  hy 
colhmon  with  the  teller  without  the  knowledge  or  authority  of 
the  officers  of  the  bank.  The  teller  was  the  plaintiff  in  the 
libel  action,  and  it  was  held  in  substance  that  the  words 
complained  of  were  not  privileged  because  not  relevant  or 
pertinent  to  the  issues  in  the  action  on  the  bond. 

In  Link  v.  Moore  (84  Hun,  118;  affd.,  156  N.  Y.  661)  the 
alleged  libel  consisted  of  allegations  in  a  complaint  in  an 
action  brought  by  the  defendant  against  his  wife  for  a  divorce, 
which  alleged  adulterous  intercourse  between  her  and  the 
plaintiff,  and  it  was  held  that  as  these  allegations  were  pertinent 
and  material  they  were  absolutely  privileged. 

In  Youmans  v.  Smith  (153  N.  Y.  214)  the  alleged  hbel  was 
contained  in  certain  proposed  questions  prepared  and  caused 
to  be  printed  by  an  attorney  for  use  in  disbarment  proceedings 
against  the  plaintiff.  These  questions  related  to  plaintff's 
general  character  in  the  community,  his  character  for  truth 
and  veracity,  for  bearing  false  witness,  for  insulting,  traducing 
and  villifying  people,  etc.  The  court  held  that  the  matter 
complained  of  was  absolutely  privileged,  and  said  (pp.  219, 
220) :  "  In  applying  this  principle  [of  absolute  privilege]  the 
courts  are  liberal,  even  to  the  extent  of  declaring  that  where 
matter  is  put  forth  by  counsel  in  the  course  of  a  judicial 
proceeding  that  may  possibly  be  pertinent,  they  will  not  so 
regard  it  as  to  deprive  its  author  of  his  privilege,  because  the 
due  administration  of  justice  requires  that  the  rights  of  clients 
should  not  be  imperiled  by  subjecting  their  legal  advisers  to 
the  constant  fear  of  suits  for  libel  or  slander." 

The  court  further  said  (pp.  222,  223) :  "  The  questions  might 
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have  been  prepared  and  printed  for  use  in  connection  with 
a  commission  to  examine  absent  witnesses,  or  to  be  used  by 
counsel  as  a  part  of  the  trial  brief.  As  they  were  not  so 
manifestly  immaterial  that  under  no  circumstances  could  they 
be  asked  upon  the  trial,  we  think  that  the  drafting  and  the  print- 
ing of  the  same  was  privileged  and  protected  both  the  attorney 
and  his  employees  against  a  prosecution  for  libel.  Whatever 
he  wrote,  or  they  printed  for  him,  that  was  material  to  the 
ordinary  course  of  justice  in  the  judicial  proceeding  pending 
at  the  time,  was  not  actionable,  because,  upon  grounds  of 
public  policy,  the  law  made  it  privileged  in  order  that  counsel, 
having  a  duty  to  discharge,  might  write  or  '  speak  with  that 
free  and  open  mind  which  the  administration  of  justice 
demands.'  " 

In  Sickles  v.  Kling  (60  App.  Div.  516)  the  alleged  libel  was 
contained  in  a  brief  prepared  and  presented  by  defendant 
on  an  appeal  from  an  order  appointing  a  receiver,  in  which  it 
was  stated  concerning  the  plaintiff:  ''  She  became  Allen's 
agent  while  they  were  related  together  in  the  city  of  New 
York,  since  which  time  she  has  formed  a  new  relationship 
with  one  Sickles."  The  plaintiff  claimed  that  these  words 
charged  her  with  bemg  unchaste,  but  the  court  held  that 
even  if  the  words  complained  of  must  be  taken  in  that  sense, 
they  were  privileged,  saying  (pp.  520,  521) :  "  Advocacy 
imphes  argument.  So  pertinence  is  made  the.  test  of  this 
privilege,  which  is  but  the  principle  of  free  speech  in  the 
administration  of  justice.  This  test  protects  him  attacked 
by  the  advocate,  for  it  does  not  prevent  redress  of  accusations 
made  without  the  facts;  it  protects,  too,  the  advocate,  for  it 
assures  to  him  the  play  of  his  reason  within  the  facts.  The 
advocate  does  not  speak  mindful  of  another  day  when  he 
will  be  called  upon  to  justify  his  inferences  as  if  they  had  been 
charged  as  facts  or  to  vindicate  his  conclusions  by  the  axioms 
of  logic.  His  conclusion  may  be  lame  and  impotent,  his 
inferences  far-fetched  or  feeble,  but  so  long  as  they  can  be 
deemed  to  be  possibly  pertinent,  so  Jong  are  they  protected." 

In  Rosenberg  v.  Dworetsky  (139  App.  Div.  517)  the  alleged 
libel  was  contained  in  a  petition  filed  by  the  defendant  in  a 
bankruptcy  proceeding  wherein  he  stated  that  the  alleged 
bankrupt  immediately  before  making  a  general  assignment 
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had  removed  certain  goods  from  the  store  and  concealed  same 
with  intent  to  defraud  his  creditors,  and  that  a  large  part 
of  these  goods  was  in  the  possession  of  the  plaintiff,  naming 
him,  and  were  being  offered  for  sale  by  him  at  a  price  much 
less  than  the  market  value.  The  court  held  that  the  matter 
complained  of  was  privileged  and  sustained  a  demurrer  to  the 
complaint. 

In  Lesser  v.  International  Trust  Co.  (175  App.  Div.  12) 
statements  contained  in  a  petition  in  bankruptcy  setting  out 
an  alleged  conspiracy  between  plaintiff  and  others  to  obtain 
moneys  by  false  pretenses  and  frauds  relating  to  the  purchase 
of  merchandise  and  by  fraudulent  bankruptcy  proceedings 
were  held  to  be  privileged  and  could  not  be  made  the  basis 
of  an  action  for  libel  where  the  words  were  material  and 
pertinent  to  the  questions  involved  in  the  bankruptcy  proceed- 
ings, and  this  irrespective  of  the  motive  with  which  they  were 
used.  In  that  case  the  alleged  libelous  matter  had  been 
stricken  out  of  the  petition  by  the  district  judge  as  "  irrelevant, 
impertinent  and  scandalous,"  but  the  Appellate  Division  held 
that  this  fact  did  not  deprive  them  of  their  privileges;  that 
if  they  were  pertinent  the  fact  that  they  were  insufficiently 
alleged  made  no  difference.  In  that  case  it  was  also  held 
that  the  further  statement  contained  in  the  petition  in  bank- 
ruptcy that  the  plaintiff  was  a  fugitive  from  justice  was  not 
pertinent  in  any  way  to  the  subject-matter  and  did  not  come 
within  the  privilege. 

In  Gallagher  v.  SurpUss  (163  N.  Y.  Supp.  551)  it  was  held 
that  objections  to  the  account  of  an  administratrix  were  not 
actionable,  though  they  specified  failure  to  account  for  the 
value  of  a  pawn  ticket  defivered  to  plaintiff,  who  was  entitled 
to  no  share  in  the  estate,  and  charged  the  plaintiff  was  indebted 
to  the  estate  of  the  deceased  in  the  sum  of  $2,000  taken  from 
the  clothes  of  the  deceased;  that  such  statements  were 
pertinent  to  the  inquiry  and  absolutely  privileged. 

I  think  that  under  the  above  authorities  the  rule  relating 
to  absolute  privilege  is  sufficiently  broad  to  extend  to  all 
matter  otherwise  hbelous  alleged  or  introduced  in  an  action 
which,  although  ineffectual  as  a  defense,  may  by  any  possibiUty, 
under  any  circumstances,  and  at  some  stage  of  the  proceeding 
be  or  become  material  or  pertinent. 
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Tested  in  this  way,  could  the  matter  complained  of  in  the 
case  at  bar  by  any  possibility  be  relevant  under  any 
circumstances  at  some  stage  of  the  proceedings  in  the  action? 

Defendant  urges  that  the  alleged  libel  was  pertinent  and 
material  in  answer  to  the  allegations  contained  in  the  8th 
paragraph  of  the  complaint,  quoted  above,  in  which  plaintifif 
alleged  ownership  of  the  bonds.  Ordinarily,  it  would  hardly 
seem  that  in  an  action  seeking  the  recovery  of  certain  shares 
of  stock  the  ownership  of  bonds  not  the  subject  of  the  action, 
were  relevant  or  pertinent,  nor  that  plaintiff's  allegations  in 
the  complaint  of  such  ownership  would  make  it  pertinent 
or  material.  But  a  close  analysis  of  the  complaint  shows 
that  there  was  something  more  involved  in  the  former  action 
than  the  mere  ownership  of  the  stock;  something  more  than 
the  plaintiff's  right  to  its  recovery  as  property  of  value.  If 
that  were  all,  probably  plaintiff's  remedy  at  law  for  damages 
would  have  been  adequate.  The  ownership  of  the  stock, 
however,  was  a  mere  incident  to  a  far  greater  right  which 
plaintiff  was  seeking  to  attain;  that  is,  the  control  and  manage- 
ment of  the  corporation.  The  suit  was,  therefore,  brought  in 
equity  to  compel  specific  performance  of  defendant's  agree- 
ment to  return  the  stock  upon  the  payment  of  the  indebted- 
ness, and  in  such  an  action  it  was  essential  that  plaintiff 
show  that  he  would  suffer  irreparable  damage  unless  this 
Tehd  were  afforded  him  and  that  an  action  at  law  for  the 
value  of  the  stock  as  damages  would  be  utterly  inadequate, 
because  he  would  lose  the  control  and  management  of  the 
corporation,  a  right  so  valuable  that  in  comparison  the  value 
of  the  stock  became  insignificant.  Seeking  such  relief  in 
equity  every  fact  which  could  possibly  be  alleged  in  his  com- 
plaint, showing  the  necessity  and  value  to  him  of  this  right 
of  control,  was  of  importance  to  establish  that  the  right  was 
a  valuable  one  not  to  be  measured  by  the  mere  value  of  the 
stock  as  damages,  and  that  unless  return  of  the  stock  were 
compelled  in  equity,  he  could  secure  no  adequate  relief.  This, 
it  seems  to  me,  was  clearly  the  purpose  of  alleging  in  his 
complaint,  not  simply  the  agreement  with  defendant  and 
plaintiff's  right  to  the  stock  upon  payment  of  the  indebtedness, 
but  also  facts  showing  the  importance  and  value  to  him  of 
the  control  of  the  corporation,  and  that  defendant's  refusal 
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to  return  the  stock  threatened  plaintiff  with  the  loss  of  such 
control.  He,  therefore,  alleged  in  substance  that  he  founded 
the  corporation,  was  its  president  and  treasurer,  and  had  had 
its  sole  control  and  management;  that  its  future  would  be 
greatly  jeopardized  if  such  management  and  control  were 
interfered  with;  that  he  organized  and  carried  on  the  business, 
owned  nearly  one-third  of  the  capital  stock,  and  that  of  the 
$76,000  in  bonds  issued  and  outstanding  he  owned  160,000,  and 
that  of  the  remaining  indebtedness  of  the  corporation,  aggre- 
gating $55,000,  he  was  the  indorser  and  liable  on  its  notes. 
It  seems  to  me  that  viewed  in  this  hght  the  allegations  con- 
tained in  plaintiff's  complaint  were  more  than  mere  surplusage; 
they  were  relevant  and  material  to  support  his  right  to  specific 
performance  of  defendant's  agreement  in  equity.  I  do  not 
think,  therefore,  that  it  can  be  said  that  the  matter  alleged 
by  defendant  in  his  third  defense  and  coimterclaim,  which 
controverted  plaintiff's  ownership  of  the  bonds,  was  not 
relevant  or  pertinent.  It  is  true  that  defendant  might  have 
raised  the  question  of  ownership  by  a  simple  denial,  but  it 
seems  to  me  that  he  might  go  further  and  set  up  in  addition 
facts  tending  to  disprove  plaintiff's  ownership,  and  that  such 
acts  would  be  pertinent  and  material. 

I  think  also  there  is  another  aspect  in  which  the  alleged 
libel  might  have  been  material  and  pertinent.  Plaintiff, 
amoi^  other  things,  prayed  for  an  injunction  restraining  the 
defendant  from  voting  the  stock  and  the  corporation  from 
holding  any  meeting  of  its  stockholders  until  plaintiff  had 
secured  the  stock.  Upon  a  motion  for  a  preliminary  injunction 
can  it  be  said  that  the  alleged  Ubelous  matter  could  not  have 
been  interposed  by  the  defendant  in  answering  affidavits 
seeking  to  put  in  issue  plaintiff's  right  to  control  and  manage 
the  corporation?  Clearly  it  seems  to  me  that  upon  such  a 
motion  it  would  have  been  both  material  and  pertinent. 

Other  incidents  might  be  noted  showing  the  relevancy  and 
pertinency  of  the  alleged  hbel  to  the  issues  in  the  former 
motion,  but  I  think  sufficient  already  appears  to  bring  it 
within  the  rule  as  to  absolute  privilege. 

The  motion  for  judgment  on  the  pleadings  is,  therefore, 
granted. 

App.  Div.— Vol.  CXCVII.        36 
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The  People  of  the  State  of  New  York  ex  rel.  Agins  & 
Klugerman,  Inc.,  Respondent,  v.  The  Board  of  Health 
OF  the  Department  of  Health  of  the  City  of  New 
York,  Appellant. 

First  Department,  July  1,  1021. 

Mimieipal  corporfttions  —  elty  of  New  York  —  alternative  writ  of 
mandamuB  to  compel  yacation  of  order  of  board  of  health  revoking 
relator's  permit  to  sell  milk  —  powers  of  board  administratiye  — 
writ  will  not  issue  where  there  is  no  abuse  of  discretionary  power. 

An  alternative  writ  of  mandamus  will  not  issue  to  require  the  board  of 
health  of  the  city  of  New  York  to  vacate  an  order  which  revoked  the 
relator's  i)ermit  to  sell  milk  and  milk  products,  where  it  appears  that  the 
relator's  record  of  violations  of  the  Sanitary  Code  were  numerous,  and 
that  the  action  of  the  board  was  not  capricious,  unreasonable  or  arbitrary. 

The  powers  of  the  members  of  the  board  of  health  being  adminstrative 
merely,  they  can  issue  or  revoke  permits  to  sell  milk  in  the  exercise  of 
their  best  judgment,  and  their  action  is  not  subject  to  review  unless  it 
is  arbitrary,  tyrannical  or  unreasonable,  in  which  case  the  remedy  is 
mandamus. 

Appeal  by  the  defendant,  The  Board  of  Health  of  the 
Department  of  Health  of  the  City  of  New  York,  from  so  much 
of  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  21st  day  of  May,  1921,  as  directs  the 
issuance  of  an  alternative  writ  of  mandamus  requiring  it  to 
vacate,  set  aside  and  revoke  an  order  of  said  Board  of  Health 
which  revoked  the  permit  of  the  relator  theretofore  issued  by  it 
in  1920  to  sell  milk  and  milk  products  in  the  city  of  New  York. 

WiUard  S.  Allen  of  counsel  [George  P.  Nicholson,  John  F. 
(yBrien  and  Russell  Lord  Tarbox  with  him  on  the  brief; 
Johri  P.  (yBrien^  Corporation  Counsel^  attorney],  for  the 
appellant. 

Benajmin  F.  Schr ether  of  counsel  [Alfred  Rathheim  with  him 
on  the  brief;  Schreiber  &  Collins,  attorneys],  for  the  respondent. 

Greenbaum,  J.: 

Defendant's  authority  to  issue  milk  permits  is  conferred 
by  section  155  of  the  Sanitary  Code  which  in  part  reads  as 
follows:    "  No  milk,  skimmed  milk  or  cream,  condensed  or 
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concentrated  milk,  condensed  skimmed  milk  or  modii^ed 
milk  shall  be  held,  kept,  offered  for  sale,  sold  or  delivered 
in  the  City  of  New  York  without  a  permit  issued  therefor 
by  the  Board  of  Health  or  otherwise  than  in  accordance 
with  the  terms  of  said  permit  and  with  the  regulations  of 
said  Board.  *  *  *  "  (See  Code  of  Ordinances  of  City  of 
New  York,  chap.  20,  §  155.) 

The  practically  undisputed  facts  appearing  from  the  papers 
before  us  are  as  follows:  The  previous  record  of  Agins, 
relator's  president,  is  that  on  September  15,  1916,  he  was 
fined  fifteen  dollars  in  the  Court  of  Special  Sessions  for  violation 
of  section  152  of  the  Sanitary  Code,  for  offering  for  sale  adul* 
terated  cream;  that  on  or  about  February  2,  1917,  he  waa 
fined  five  dollars  in  the  Mimicipal  Term  for  violation  of 
section  331,  subdivision  b,  of  the  Sanitary  Code  for  having  in 
his  possession  two  pounds  of  imwholesome  eggs;  that  on  or 
about  May  1,  1918,  he  was  fined  ten  dollars  in  the  Municipal 
Term  for  violation  of  section  162  of  the  Sanitary  Code,  for 
offering  for  sale  cream  which  was  foimd  to  be  below  the 
standard  required  by  law,  and  that  on  or  about  October  25, 
1918,  he  was  fined  fifty  dollars  in  the  Municipal  Term  for 
violation  of  section  152  of  the  Sanitary  Code,  for  offering  for 
sale  cream  below  the  legal  standard. 

In  or  about  the  month  of  January,  1920,  Agins,  together 
with  others  who  were  theretofore  engaged  in  the  sour  cream 
business,  organized  the  relator  corporation  under  the  name 
of  Agins  &  Klugerman,  Inc. 

On  Jime  23,  1920,  a  permit  was  issued  to  the  relator  upon 
its  assurance  that  it  would  comply  with  the  provisions  of  the 
Sanitary  Code. 

In  July,  1920,  relator's  president  was  summoned  to  the 
office  of  the  acting  director  of  the  bureau  of  food  and  drugs 
of  the  department  of  health  of  the  city  of  New  York  and 
notified  that  the  bureau  had  found  at  different  times  five 
samples  of  cream  offered  for  sale  by  the  relator  which  were 
adulterated  with  foreign  fat  or  were  otherwise  below  the 
standard,  and  he  was  then  warned  that  unless  that  iwactice 
was  discontinued  immediately  it  would  be  subjected  not  only 
to  prosecution,  but  also  to  revocation  of  the  permit  issued 
to  the  relator.    These  five  cases  subsequently  came  on  for  trial; 
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hi  one  the  relator  was  convicted  on  September  17,  1920,  m 
the  Court  of  Special  Sessions  for  violation  of  section  152  of 
the  Sanitary  Code  in  selling  cream  below  the  standard  and 
sentence  suspended.  In  the  other  four  cases  it  was  convicted 
on  January  13,  1921,  in  the  Court  of  Special  Sessions  for 
violation  of  section  152  of  the  Sanitary  Code  in  oflfering  for 
sale  cream  containing  a  foreign  fat  and  was  fined  twenty-five 
dollars  for  each  of  the  four  offenses. 

Despite  the  warning  of  the  acting  director  of  the  department, 
samples  of  cream  below  the  standard  were  found  in  the 
possession  of  the  relator  on  five  other  occasions. 

On  February  9,  1921,  the  acting  director  recommended  the 
revocation  of  the  permit  issued  to  the  relator. 

On  March  11,  1921,  the  relator  was  convicted  on  three  of 
the  charges  in  the  Municipal  Term  for  violation  of  section 
152  of  the  Sanitary  Code  and  was  fined  $150  for  each  of  the 
three  offenses. 

On  March  24,  1921,  the  board  of  health  revoked  the  relator's 
permit.    The  remaining  charges  were  then  pending  trial. 

The  defendant  is  charged  with  duties  of  the  highest 
importance  to  the  health  of  the  community  and  the  exercise 
of  the  power  vested  in  it  by  law  to  revoke  licenses  will  not  be 
disturbed  by  the  court  excepting  where  its  action  is  arbitrary, 
tyrannical  or  unreasonable. 

In  People  ex  rel.  Lodes  v.  Department  of  Health  (189  N.  Y. 
187)  the  court  in  the  prevailing  opinion  said:  "  The  powers 
of  the  members  of  the  board  of  health  being  administrative 
merely,  they  can  issue  or  revoke  permits  to  sell  milk  in  the 
exercise  of  their  best  judgment,  upon  or  without  notice,  based 
upon  such  information  as  they  may  obtain  through  their  own 
agencies,  and  their  action  is  not  subject  to  review  either  by 
appeal  or  by  certiorari.  {Chiid  v.  Bemus,  17  R.  I.  230;  State 
ex  rel.  Cont.  Ins.  Co.  v.  Doyk,  40  Wis.  220;  WaUace  v.  Mayor, 
etc.,  of  Reno,  63  L.  R.  A.  337.)  If,  however,  their  action  is 
arbitrary,  tyrannical  and  unreasonable,  or  is  based  upon  false 
information,  the  relator  may  have  a  remedy  through  mandamus 
to  right  the  wrong  which  he  has  suffered." 

From  the  record  before  us  it  conclusively  appears  that  the 
relator  does  not  come  into  court  with  clean  hands.  Moreover, 
there  is  not  the  semblance  of  a  fact  in  relator's  petition  which 
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even  remotely  suggests  that  defendant's  action  was  "  capricious, 
unreasonable  or  arbitrary  "  as  relator  asserts. 

Since  there  is  no  fact  pi'esented  indicating  that  the  defendant 
abused  its  discretionary  power,  no  alternative  writ  should 
have  been  granted.  Hie  order  appealed  from  is  revearsed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  for 
the  writ  denied,  with  fifty  dollars  costs. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  fifty  dollars  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Feinsmith  & 
Company,  Inc.,  Respondent,  v.  The  Board  of  Health  of 
THE  Department  of  Health  of  the  City  of  New  York, 
Appellant. 

First  Department,  July  1,  1921. 

See  head  note  in  People  eo;  rel.  A  gins  &  K.,  Inc.f  v.  Bd.  of  HeaUh  (ante, 
p.  562). 

Appeal  by  the  defendant,  The  Board  of  Health  of  the 
Department  of  Health  of  the  City  of  New  York,  from  so 
much  of  an  order  of  the  Supreme  Coxut,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  21st  day  of  May,  1921,  as 
directs  the  issuance  of  an  altemktive  writ  of  mandamus 
requiring  the  Board  of  Health  of  the  Department  of  Health 
of  the  City  of  New  York  to  vacate,  set  aside  and  revoke  an 
order  of  said  Board  of  Health  which  revoked  the  permit  of  the 
relator  theretofore  issued  by  it  to  sell  milk  and  milk  products 
in  the  city  of  New  York. 

Willard  S.  Allen  of  counsel  [George  P.  Nicholson,  John  F. 
O^Brien  and  Russell  Lord  Tarbox  with  him  on  the  brief;  John  P. 
O^BrxeUj  Corporation  Counsel,  attorney],  for  the  appellant. 

Benjamin  F.  Schreiber  of  counsel  [Alfred  Rathheim  with  him 
on  the  brief;  Schreiber  &  Collins,  attorneys],  for  the  respondent. 
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Greenbaum,  J.: 

The  facts  in  this  case  are  in  their  essential  aspects  analogous 
and  similar  to  those  appearing  in  the  case  of  People  ex  rel. 
Agins  &  X.,  7?ic.,  v.  Bd.  of  HedUh  (197  App.  Div.  562),  sub- 
mitted simultaneously  with  the  instant  appeal. 

For  the  reasons  stated  in  the  Agins  Case  (supra)  the  order 
directing  an  alternative  writ  is  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  for  the  writ  denied, 
with  fifty  dollars  costs. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  fifty  dollars  costs. 


In  the  Matter  of  the  Transfer  Tax-  upon  the  Estate  of 
Mary  Carey,  Deceased. 

Clementine  Farr  Duff,  as  Executrix,  etc.,  of  John  J. 
Duff,  Deceased,  Appellant;  Eugene  M.  Travis,  State 
Comptroller,  Respondent. 

First  Department,  May  27,  1921. 

Taxation  —  transfer  tax  —  order  fixing  tax  not  res  judicata  prevent- 
ing appointment  of  appraiser  upon  discovery  of  additional  assets 
—  no  presumption  in  absence  of  specific  findings  in  appraiser's 
report  that  value  of  assets  was  ascertainable  or  that  his  failure  to 
report  was  equivalent  to  finding  of  exemption. 

Where  neither  the  appraiser's  report  nor  the  order  in  transfer  tax  proceed- 
ings fixing  the  tax  mentioned  assets  which  were  not  disclosed  to  the 
appraiser  by  the  executrix  in  her  petition,  and  which  may  now  be  valued 
for  the  purpose  of  fixing  the  transfer  tax,  said  order  is  not  res  judicata 
and  an  appraiser  may  be  appointed  to  value  said  assets. 

In  the  absence  of  a  specific  finding  in  the  appraiser's  report  in  the  original 
proceeding  i^  wiU  not  be  presumed  that  the  value  of  the  aforesaid  assets 
was  ascertainable  nor  that  his  failure  to  report  them  as  subject  to  taxation 
is  equivalent  to  a  finding  that  they  were  exempt. 

Appeal  by  Clementine  Farr    Dufif  from  an  order  of  the 
Surrogate's  Court  of  the  coimty  of  New  York,  entered  in  the 
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office  of  said  surrogate  on  the  31st  day  of  January,  1921, 
denying  the  application  of  said  appellant  for  an  order  vacating 
an  order  entered  in  said  surrogate's  office  on  or  about  the 
15th  day  of  October,  1920,  appointing  Clarence  Schmelssel 
transfer  tax  appraiser. 

Millard  F.  Johnson  [Howard  C.  Taylor  of  counsel],  for  the 
appellant. 

William  W.  Wingate,  for  the  respondent. 

Order  affirmed,  wi1;h  ten  dollars  costs  and  disbursements, 
on  opinion  of  Foley,  S. 

Present  —  Clarke,  P.  J.,  Dowling,  Paoe,  Merbell  and 
Greenbaum,  JJ. 

The  following  is  the  opinion  of  the  surrogate: 

Foley,  S.: 

Application  is  made  to  vacate  the  order  appointing  the 
appraiser  on  the  ground  that  the  estate  is  not  subject  to  a 
further  transfer  tax.  The  application  is  denied.  At  the 
time  of  her  death,  May  3, 1913,  the  decedent  had  a  reversionary 
interest  in  one-half  of  the  estate  of  her  father,  Michael  Duff. 
This  reversion  then  passed  to  her  brother,  John  Duff,  as  her 
heir  at  law  and  residuary  devisee,  and  upon  his  death  this 
interest  became  vested  in  possession.  {Matter  of  Duffy  114 
Misc.  Rep.  309;  Duff  v.  Rodenkirchen,  110  id.  575,  583;  affd., 
on  opinion  below,  sitb  nom.  Duff  v.  Fox,  193  App.  Div.  898.) 
The  latter  decision  is  controlUng  here.  In  the  transfer  tax  pro- 
ceedings taken  after  her  death  this  interest  was  not  taxed.  It 
was  clearly  an  asset  of  her  estate  not  disclosed  to  the  appraiser 
by  the  executrix  in  her  petition  in  those  proceedings.  It  is 
now  possible  to  fix  the  value  of  the  transfer  because  of  the 
death  of  the  brother  without  issue  and  without  exercising 
the  power  of  appointment,  and  further  because  of  the  judgment 
in  Duff  V.  Rodenkirchen  (supra)  construing  thie  will.  The 
previous  order  fixing  tax  is  not  res  adjvdicata.  Neither  the 
report  nor  that  order  mentioned  the  asset.  {Matter  of  Golden- 
berg,  187  App.  Div.  692,  695;  Matter  of  Naylor,  189  N.  Y, 
556;  Matter  of  Ely,  157  App.  Div.  658.)  In  the  absence  of  a 
specific  finding  in  the  appraiser's  report  it  will  not  be  presumed 
that  the  value  of  the  remainder  was  ascertainable  nor  that 
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his  failure  to  report  them  as  subject  to  taxation  is  equivalent, 
to  a  finding  that  they  were  exempt.  (Surrogate  Fowler  in 
Matter  of  Ely,  149  N.  Y.  Supp.  40.)  Although  a  copy  of  the 
will  of  Michael  Duff  was  annexed  to  one  of  the  affidavits  in 
the  original  proceedings,  no  disclosure  of  any  reversion  or 
remainder  was  madc;  and  the  will  was  only  supplied  to  verify 
the  amount  due  her  on  her  death  upon  an  annuity  in  a 
paragraph  separate  from  that  creating  the  life  estates  and 
powers.    Submit  order  on  notice. 


Cronk  &  Carrier  Manufacturing  Company,  Respondent, 
V.  Galbraith  Milling  Company,  Appellant. 

Third  Department,  May  17,  1921. 

Sales  —  action  to  recover  purchase  price  of  gasoline  engine  —  con- 
tract of  sale  or  return  —  title  passed  on  delivery  by  seUer  to 
railroad  for  shipment  —  buyer  liable  for  purchase  price  where 
he  failed  to  return  engine  within  time  limited,  though  engine 
destroyed  by  explosion  before  test  or  trial. 

An  order  for  a  gasoline  engine,  which  read  in  part  as  follows:  "  You  may 
ship  us  the  50  HP  Gasoline  Engine  at  550.00  f.  o.  b.  cars  Montour 
Falls,  N.  Y.  30  days  net.  If  the  engine  does  not  do  our  work  we  to  ship 
it  elsewhere  after  giving  it  a  trial/'  and  the  shipment  of  the  engine  by 
the  seller  constituted  an  absolute  contract  of  sale,  with  an  option  on  the 
part  of  the  buyer  to  rescind  the  sale  and  to  return  the  engine,  and  the 
title  passed  to  the  buyer  immediately  on  delivery  to  the  railroad  at  the 
point  of  shipment. 

The  buyer  not  having  returned  the  engine  within  the  time  limited  by  the 
contract  was  liable  for  the  contract  price,  though  the  engine  exploded 
and  was  destroyed,  without  any  negligence  on  the  part  of  the  buyer, 
before  it  could  be  tested  or  tried. 

Appeal  by  the  defendant,  Galbraith  Milling  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintifT, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Chemimg 
on  the  11th  day  of  July,  1919,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Chemung  Trial  and  Special  Term 
without  a  jury. 

John  F,  Connor,  for  the  appellant. 

Lewis  Henry,  for  the  respondent. 
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,  Judgment  unanimously  affirmed,  with  costs,  on  the  opinion 
of  Mr.  Justice  McCann  at  the  Trial  Term. 

The  following  is  the  opinion  of  the  court  below: 

McCann,  J. : 

This  action  is  brought  by  plaintiff  to  recover  $550  as  the 
purchase  price  of  a  certain  gasoline  engine  alleged  to  have 
been  sold  by  plaintiff  to  defendant  under  a  written  contract. 

The  answer  denies  the  material  allegations  of  the  com- 
plaint and  alleges,  as  a  separate  defense,  that  the  engine  in 
question  was  shipped  by  plaintiff  to  defendant  under  an 
agreement,'  prior  to  the  written  one,  and  pursuant  to  which 
plaintiff  was  to  deliver  the  engine  to  defendant  for  trial,  with 
the  imderstanding  that  if  the  engine  was  imsatisfactory,  the 
defendant  was  privileged  to  deliver  the  same  to  the  railroad 
for  shipment  to  any  point  directed  by  the  plaintiff.  The 
answer  also  alleges  that  after  receiving  the  engine,  defendant 
set  up  the  same  for  operation,  but  that  before  it  could  be 
used,  tested  or  tried,  it  exploded  and  was  wrecked  and 
destroyed  without  any  negligence  on  the  part  of  the  defendant. 

The  case  was  brought  to  trial  before  a  jury.  Plaintiff 
offered  in  evidence  the  written  instrument  under  which  it 
claimed.     It  was  received,  marked  *'  Exhibit  A  "  and  reads  as 

^^^^^-  ''  Mt.  Morris,  N.  Y.,  July  29,  '14 

"  The  Cronk  &  Carrier  Mfg.  Co. 

''Ehnira,  N.  Y.: 
"  You  may  ship  us  the  50  HP  Gasoline  Engine  at  550.00 
f .  o.  b.  cars  Montour  Falls,  N.  Y.     30  days  net.     If  the  engine 
does  not  do  our  work  we  to  ship  it  elsewhere  after  giving  it 
a  trial. 

"  Advise  the  size  of  bed  plate  at  once  and  if  you  can  do 
so  let  them  know  where  the  bolts  come. 
"  Yours  truly, 

"  GALBRAITH  MFG.  CO. 
"  Ship  at  once.  Ship  via  quickest  route.'' 

At  the  close  of  the  plaintiff's  case  the  defendant  offered 
to  make  proof  of  the  installation  and  trial  of  the  gasoline 
engine  by  the  defendant.     Objection  was  offered  and  after 
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some  discussion  a  stipulation  was  entered  into  as  follows: 
''  It  is  stipulated  that  if  the  contract,  Exhibit  A  is  a  contract 
of  sale  in  presenti,  to  take  eflfect  upon  dehvery  to  the  railroad 
company  of  the  machine  or  that  the  title  passed  upon  such 
dehvery,  then  the  plaintiflF  is  entitled  to  recover  in  this  action; 
but  that  if  it  is  a  contract  of  sale,  with  the  privilege  of  trial 
before  the  title  passed,  then  the  plaintiff  is  not  entitled  to 
recover  in  this  action,  and  the  only  question  is  the  question 
raised  under  this  stipulation  and  to  be  left  to  the  court  to 
determine." 

After  making  such  stipulation,  both  parties  moved  for  the 
direction  of  a  verdict.  The  question  therefore,  becomes  a 
matter  of  law  and  the  decision  of  it  depends  upon  the  inter- 
pretation of  the  above  written  order  or  contract. 

I  beUeve  that  the  contract  in  question  is  a  contract  of 
absolute  sale,  with  an  option, on  the  part  of  the  defendant  to 
rescind  the  same  and  to  return  the  engine  and  that  the  title 
passed  upon  the  delivery  of  the  engine  to  the  cars  at  Montour 
Falls,  N.  Y.,  such  dehvery  being  conceded  by  the  stipulation. 

The  letter  from  the  defendant  to  plaintiff  contains  a  direct 
order  for  a  shipment,  at  a  specified  price  and  dehvery  to  a 
specified  place.  The  purchase  price  is  named,  also  the  terms 
under  which  payment  is  to  be  made.  It  only  remained  for 
the  plaintiff  to  accept  this  order  and  to  dehver  the  engine  in 
question  on  board  the  cars  as  indicated,  to  make  the  contract 
complete  and  binding  upon  both  parties  thereto.  The  defend- 
ant claims  that  the  language  "  if  the  engine  does  not  do  our 
work  we  to  ship  it  elsewhere  after  giving  it  a  trial,"  brings 
the  contract  within  the  class  of  cases  which  permit  a  trial  of 
the  article  purchased,  before  the  sale  is  completed,  and  nearly 
all  of  the  cases  cited  by  defendant  are  those  in  which  a  trial 
preceded  the  actual  purchase. 

In  this  case,  all  of  the  conditions  of  the  contract  had  been 
performed  upon  the  part  of  the  plaintiff  and  the  sale  was 
completed  and  there  was  nothing  further  for  plaintiff  to  do. 
At  the  expiration  of  thirty  days  after  deUvering  the  engine 
on  the  cars  at  Montour  Falls,  plaintiff  was  in  a  position  to 
commence  action  for  the  recovery  of  the  purchase  price.  It 
remained  for  the  defendant  to  make  the  trial  and  test  referred 
to,  and  if,  after  such  trial,  the  engine  was  found  to  be  defective 
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or  would  not  do  defendant's  work,  it  was  the  duty  of  the 
defendant  to  retiim  it.  Until  such  return  the  engine  was 
the  property  of  defendant  and  any  loss  sustained  by  it 
due  to  the  injury  to  the. engine  by  explosion  or  otherwise, 
was  a  loss  which  fell  upon  the  owner,  or  in  other  words,  the 
defendant. 

Rule  3,  as  laid  down  in  section  100  of  the  Personal  Property 
Law  (as  added  by  Laws  of  191 IJ  chap.  571),  is  applicable  in 
arriving  at  the  intention  of  the  parties  herein: 

"  Rule  3.  1.  When  goods  are  deUvered  to  the  buyer  '  on 
sale  or  return '  or  on  other  terms  indicating  an  intention  to 
make  a  present  sale,  but  to  give  the  buyer  an  option  to  return 
the  goods  instead  of  paying  the  price,  the  property  passes  to 
the  buyer  on  deUvery,  but  he  may  revest  the  property  in  the 
seller  by  returning  or  tendering  the  goods  within  the  time 
fixed  in  the  contract,  or,  if  no  time  has  been  fixed,  within  a 
reasonable  time." 

The  rule  has  also  been  clearly  stated  in  Greacen  v.  Poehlman 
(191  N.  Y.  497),  where  the  court  in  quoting  from  another 
opinion  sajrs:  "  The  contract  in  this  case  belongs  to  a  class  of 
contracts  often  called  '  contracts  of  sale  or  return  '  being  upon 
a  condition  that  the  buyer  may  return  the  goods  within  a 
fixed  or  reasonable  time  at  his  option.  It  has  been  held  that 
goods  so  sold. pass  to  the  purchaser,  subject  to  the  option 
in  him  to  return  them,  and  that  if  he  fails  to  exercise  the 
option  within  the  proper  time  the  price  of  the  goods  may  be 
recovered  as  upon  an  absolute  sale." 

I  find,  therefore,  that  the  contract  in  question  was  a  contract 
of  sale,  which  was  completed  upon  the  part  of  the  plaintiff  by 
delivery  of  the  engine  in  question  and  that  the  plaintiff  is, 
therefore,  entitled  to  recover. 

Judgment  is  ordered  accordingly. 
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Bert  A.   Fowler,   Appellant,   v.   Elizabeth   M.   Fowler, 

Respondent. 

Third  Department,  May  24,  1921. 

Equity  —  suit  to  set  aside  deed  and  separation  agreement  on 
ground  of  fraud  and  duress  —  plaintiff's  arrest  and  holding  for 
grand  Jury  not  unlawful  —  laches. 

In  a  suit  to  set  aside  a  deed  and  separation  agreement  on  the  ground  of  fraud 
and  duress  in  which  it  appeared  that  the  defendant  caused  the  pUuntiff 
to  be  arrested  for  assault  and  he  was  indicted  for  assault  in  the  second 
degree  and  pleaded  guilty  to  assault  in  the  third  degree,  receiving  a 
suspended  sentence,  evidence  examined,  and  heldy  that  the  plaintiff's 
arrest  and  holding  for  the  grand  jury  were  not  for  an  unlawful  or  improper 
purpose  and  that  the  plaintiff  in  executing  the  instruments  acted  of  his 
own  tree  will  and  not  as  the  result  of  constraint  or  coercion,  and  also 
that  at  the  time  of  the  execution  of  the  separation  agreement  the  defendant 
had  a  good  cause  of  action  against  the  plaintiff  herein. 

Furthermore,  the  failure  of  the  plaintiff  to  repudiate  the  deed  and  the 
agreement  for  more  than  two  years  after  they  were  executed  precludes 
him  from  now  claiming  that  they  were  executed  under  ftraud  and  duress. 

Appeal  by  the  plaintifif,  Bert  A.  Fowler,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Broome  on  the  7th  day 
of  September,  1920,  upon  the  decision  of  the  court  rendered 
at  a  Trial  and  Special  Term  without  a  jury- dismissing  the 
complaint  on  the  merits. 

F.  N.  Gilbert,  for  the  appellant. 

Urbane  C.  Lyons,  for  the  respondent. 

Judgment  unanimously  affirmed,  with  costs,  on  the  opinion 
of  TuTHiLL,  J.,  at  Trial  Term.    Kiley,  J.,  not  sitting. 

The  following  is  the  opinion  of  the  court  below: 

TUTHILL,  J.: 

This  action  was  commenced  on  or  about  September  5, 
1919,  to  set  aside  a  deed  executed  and  deUvered  by  the 
plaintiff  to  the  defendant,  his  wife,  on  October  24, 1916,  and  also 
a  separation  agreement  between  the  parties  of  like  date,  on 
the  groimd  of  fraud  and  duress. 

The  contention  of  plaintiff  is  that  during  the  night  of 
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August  14,  1916,  in  their  home  in  Johnson  City,  N.  Y.,  he 
was  brutally  assaulted  by  his  wife,  resulting  in  most  serious 
injuries  of  a  permanent  nature,  from  which  he  is  still  su£Fering, 
and  also  compelling  him  to  submit  to  two  operations. 

The  plaintiff  further  claims  that  the  defendant  caused  his 
arrest,  alleging  that  he  assaulted  her;  that  he  was  subsequently 
indicted  for  assault  in  the  second  degree  and  was  in  jail 
awaiting  trial  for  about  two  months;  that  his  counsel  betrayed 
him;  that  he  pleaded  guilty  to  assault  in  the  third  degree  and 
received  a  suspended  sentence  under  a  misapprehension  and 
misrepresentations;  that  he  was  bewildered  and  incompetent 
to  execute  the  deed  and  separation  agreement,  and  did  so 
without  comprehending  the  nature  of  his  act,  all  of  which 
he  asserts  was  the  resijilt  of  a  conspiracy  in  which  his  wife  was 
the  principal.  The  defendant's  motives,  plaintiff  asserts, 
were  to  secure  his  equity  in  the  property  he  conveyed  and  his 
wife's  desire  to  rid  herself  of  him  after  she  had  completely 
stripped  him  of  his  property.  It  will  serve  no  useful  piupose 
to  recite  all  the  details  given  by  the  plaintiff  of  the  alleged 
assault.  I  am  satisfied  from  plaintiff's  statement  and  observing 
him  as  a  witness  that  his  story  is  the  result  of  a  fertile  imagina- 
tion and  the  brooding  over  his  troubles  imtil  it  has  become 
almost,  if  not  quite,  a  delusion.  In  many  respects  his  state- 
ments of  the  occurrences  between  himself  and  his  wife  on 
the  night  in  question  are  not  only  most  improbable  but 
unbeUevable.  For  instance,  he  swears  that  during  the  battery, 
"  She  struck  me  in  the  back  with  a  cobble-stone,  and  broke 
the  sixth  vertebra  in  the  spine.  *  *  *  Then  she  came  back 
and  kept  hanging  [around]  and  finally  she  up  and  gave  a  stamp 
on  the  left  foot  and  took  the  toenail  off  clean."  In  describing 
a  portion  of  the  scene  he  says:  "  Then  she  went  in  the  next 
room,  in  the  dining  room;  came  back  and  laid  on  the  bed 
beside  me  with  her  left  hand  off  of  the  bed  with  a  stone  in  it. 
Then  in  a  couple  of  minutes  gave  a  lunge  on  her  feet  and  grabbed 
her  hands  on  her  wrists;  grabbed  her  hair  over  her  face  and 
jammed  her  head  on  the  left  side  of  the  door."  To  expect 
belief  in  such  and  similar  testimony  of  plaintiff  is  overtaxing 
credulity. 

Previously  and  particularly  during  the  summer  of  1916, 
there  had  been  domestic  trouble  between  the  parties,  resulting 
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largely  from  plaintiff's  intemperate  habits,  and  the  defendant 
had  complained  of  his  failure  to  properly  support  her  and 
their  child.  The  defendant  appears  to  be  a  tfirifty,  hard- 
working woman,  and  by  Jier  needle  was  able  to  earn  her  own 
way  and  a  modest  accmnulation,  part  of  which  at  least  she 
loaned  plaintiff.  The  amount  of  the  loan  is  disputed.  On 
September  23,  1915,  plaintiff  gave  the  defendant  a  deed  with 
a  defeasance  clause  therein  for  the  amount  of  "  moneys '' 
that  he  had  theretofore  borrowed  of  her  with  interest  thereon. 
This  instrument  was  in  effect  on  October  24,  1916,  when  the 
plaintiff  gave  the  defendant  the  deed  he  now  asks  to  have 
set  aside.  The  plaintiff  claims  in  July,  1916,  he  went  to  the 
house  and  tendered  the  amoxmt  which  he  alleges  he  owed 
the  defendant,  $307.55,  and  his  narrative  of  the  occurrence  is 
that  the  defendant  said:  "  '  You  will  never  see  the  day  you  will 
pay  me.'  She  took  the  teakettle  off  of  the  stove  and  scalded 
me,  drove  me  outdoors.''  That  was  all  the  conversation. 
From  the  evidence  it  may  be  properly  foimd  that  the  premises 
were  worth  about  $4,000  in  October,  1916.  There  was  a 
mortgage  thereon  of  $2,500;  adding  to  which  the  amoimt 
plaintiff  conceded  he  owes  defendant,  $307.55,  the  equity 
therein  was  about  $1,200. 

The  only  question  of  moment  is  whether  the  plaintiff 
executed  the  deed  and  separation  agreement  imder  duress 
of  imprisonment.  The  rule  of  law  appUcable  is.  stated  by 
Judge  CooLEY  in  Feller  v.  Green  (26  Mich.  70,  72)  as  follows: 
"  To  make  out  the  defense  of  duress  of  imprisonment,  it  must 
appear  that  the  party's  action  has  been  influenced  by  the 
restraint.  If  he  has  only  paid,  or  secured  a  just  debt,  while 
held  in  custody,  the  transaction  is  not  to  be  avoided,  unless 
he  did  so  because  of  the  custody.  The  question  is  one  of 
fact,  whether  he  was  coerced,  or  acted  willfully;  and  thQ 
conclusion  of  coercion  is  not  a  necessary  and  unavoidable  one 
from  the  fact  of  unlawful  restraint." 

Under  the  evidence  I  cannot  find  that  the  plaintiff^s  arrest 
and  holding  for  the  grand  jury,  and  trial,  were  for  an  improper 
purpose,  without  just  cause  or  for  unlawful  purposes.  He 
had  reputable  and  learned  attorneys  to  advise  him  and  I 
have  no  doubt  whatever  they  gave  him  their  best  judgment 
and  sincere  and  conscientious  advice,  and  that  the  plaintiff 
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acted  thereon  accordingly  of  his  own  free  will  and  not  as  the 
result  of  restraint  or  coercion.    The  defendant  at  the  time 
had   an  alleged    cause  of  action   against   the   plaintiff   for 
separation  which,  from  what  had  occurred,  was  apparently- 
well   founded.     I  believe   his  conduct  toward   his  wife  had 
been  such  as  to  render   it  unsafe  and  improper  for  her   to 
live  with  him.     (See  Code  Civ.  Proc.  §  1762  et  8eq.)    He 
owed  his  wife  and  child  the  duty  to  support  them.    Under 
the  separation  agreement  the  wife  assumed  such  burdens  and 
the  reasonable  deduction  is  that  to  relieve  himself  from  such 
obUgations  he  executed  the  deed  and  the  agreement  of  separa- 
tion.    Certain  evidence  given  by  the  plaintiff  convinces  me 
that  he  knew  and  appreciated  fully  what  he  was  doing  in 
signing  these  instnmients.     During  his  redirect  examination 
he  stated  to  the  court  that  after  the  giving  of  the  deed  he 
got  back  certain  personal  property  from  defendant,  such  as 
clothing,  desk,  table,  etc.,  and  that  he  knew  at  the  time  he 
received  the  articles  that  it  was  part  of  the  imderstanding 
entered  into  at  the  time  of  signing  the  papers  that  she  was 
to  turn  over  these  articles.    They  were  delivered  to  him  about 
a  week  thereafter,  but  no  attempt  was  then  made  to  disaffirm 
the  transaction  or  to  deny  its  legahty,  which  would  have 
been  most  natural  had  plaintiff  beUeved  such  to  be  the  fact. 
He  waited  nearly  two  years  before  bringing  the  action.    The 
reason  he  gives  for  the  delay  is  "  because  of  my  attorney. 
He  was  to  bring  this  action  two  years  ago."     This  is  hardly 
sufficient  reason  for  delay.    It  was  said  in  Oregon  Pacific  R. 
R.  Co.   V.  Forrest  (128  N.  Y.  83,  93)  that  "  One  entitled  to 
repudiate  a  contract  on  the  ground  of   duress  should,  like 
one  who  attempts  to  repudiate  a  contract  on  the  ground  of 
fraud,    act    promptly."     In  Cohn    &  Co.  v.  East  189th    St. 
Building  &  Const.  Co.   (141  App.  Div.    441,  442)  the   court 
said  that  "  it  is  a  fundamental  and  well-«ettled  rule  that  one 
who  would  repudiate  a  contract  on  the  ground  of  fraud    and 
duress  must  act  promptly  or  he  will  be  deemed  to   have 
elected  to  affirm  it."  . 

After  a  careful  consideration  of  the  evidence  and  especially 
the  plaintiff's,  upon  which  the  material  part  of  his  cause   of 
action  rests,  I  am  satisfied  that  justice  requires  the  disinissai 
of  the  complaint,  with  costs. 
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The  Franklin  Fire  Insurance  Company  op  PmiADELPraA, 
Appellant,  v.  Emanuel  Weinberg  and  Julius  Weinberg, 
Respondents. 

Firs-  Department,  May  27,  1921. 

Insurance  —  subrogation  of  insurer  to  rights  of  insured  against 
third  person  —  general  release  by  insured  to  third  person  —  insurer 
cannot  recover  from  insured  in  absence  of  showing  that  third 
person  was  liable  for  loss. 

An  insurance  company  cannot  recover  ftrom  the  insured  the  amount  it  paid 
to  him  for  damage  caused  by  the  leakage  of  a  sprinkler  on  the  ground 
that  the  insured  had  given  a  general  release  to  the  landlord  and  thereby 
prevented  the  insurer  from  asserting  its  subrogatory  rights  against  the 
landlord,  where  the  settlement  between  the  insured  and  the  landlord 
did  not  include  damages  caused  by  the  leakage  and  there  is  no  proof 
that  the  landlord  was  guilty  of  any  negligence  or  had  breached  any 
contract  that  it  had  with  the  insured. 

Appeal  by  the  plaintiff,  The  Franklin  Fire  Insurance 
Company  of  Philadelphia,  from  a  determination  and  order 
of  the  Appellate  Term  of  the  Supreme  Court,  First  Depart- 
ment, entered  in  the  office  of  the  clerk  of  the  coimty  of  New 
York  on  the  10th  day  of  March,  1920,  reversing  a  judgment 
of  the  Municipal  Court,  Borough  of  Manhattan,  First  District, 
in  favor  of  the  plaintiff,  and  dismissing  the  complaint  on  the 
merits. 

AUx  Davis  of  counsel  [Datrid  Goldstein  and  Aiken  A.  Pope 
with  him  on  the  brief;  Goldstein  &  Goldstein,  attorneys],  for 
the  appellant. 

Samuel  Brand  of  counsel  [/.  Maurice  W&rmser  with  him 
on  the  brief;  Samuel  Brand,  attorney],  for  the  respondents. 

Merrell,  J.: 

The  action  is  brought  by  the  Franklin  Fire  Insurance 
Company  of  Philadelphia  to.  recover  of  the  defendants  Emanuel 
Weinberg  and  Julius  Weinberg  the  sum  of  $236.01.  The 
complaint  alleges  that  on  or  about  the  21st  day  of  March, 
1917,  the  plaintiff  issued  a  poUcy  of  insurance  to  the  defendants 
wherein  and  whereby  the  plaintiff  agreed  to  indemnify  the 
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defendants  from  any  damage  sustained  by  reason  of  sprinkler 
leakage;  that  thereafter  and  on  or  about  the  3d  of  January  1918, 
the  defendants  sustained  damages  as  the  result  of  sprinkler 
leakage,  and  that  the  defendants  filed  proof  of  loss  and  plaintiff 
paid  the  defendants  the  aforesaid  sum  of  $236.01.  The  com- 
plaint then  alleges  that  the  policy  of  insurance  provided  that 
upon  payment  of  the  loss  the  plaintiflf  should  be  subrogated 
to  the  extent  of  such  payment  to  the  defendants'  right  of 
recovery  against  any  person  for  the  loss  resulting  therefrom, 
and  that  the  defendants  after  the  settlement  duly  assigned  to 
the  plaintiff  all  such  rights  of  subrogation.  The  complaint 
then  states  that  after  the  aforesaid  settlement  the  defendants 
made  claim  against  the  Metropohtan  Life  Insurance  Company 
for  damages  arising  out  of  and  connected  with  the  said  sprinkler 
loss,  and  that  after  making  such  claim  the  Metropolitan  Life 
Insurance  Company  of  New  York  paid  to  the  defendants  the 
sum  of  $394.90,  and  that  in  consideration  of  such  payment  the 
defendants  released  and  discharged  by  an  instnunent  in 
writing  the  said  Metropohtan  Life  Insurance  Company  from 
any  and  all  claims  and  demands  arising  from  or  connected 
with  the  said  loss  and  from  any  and  all  claims  and  demands 
whatsoever,  and  that  the  acts  of  the  defendants  in  so  releasing 
and  discharging  the  said  Metropolitan  life  Insurance  Company 
were  made  without  the  knowledge  or  consent  of  the  plaintiff 
and  were  in  violation  of  the  provisions  of  the  said  assignment 
and  in  violation  of  the  plaintiff's  subrogatory  rights,  and  that 
by  reason  of  such  facts  the  plaintiff  had  suffered  damages  in 
the  sum  of  $236.01.  Nowhere  in  the  complaint  is  it  alleged 
that  the  Metropolitan  life  Insurance  Company  was  negligent 
and  that  such  negligence  caused  the  loss,  nor  is  it  stated  that  the 
Metropohtan  Life  Insurance  Company  had  become  hable  to  the 
defendants  for  the  loss  sustained  by  reason  of  any  breach  of 
contract.  Although  the  opinions  in  both  courts  (See  108  Misc. 
Rep.  500;  110  id.  644)  are  devoted  to  consideration  of  the  ques- 
tion of  negligence  and  the  question  of  whether  or  not  the  general 
release  prevents  a  recovery  by  the  plaintiff  from  the  Metropolitan 
Life  Insurance  Company,  it  seems  to  me  that  the  gravamen  of 
the  complaint  is  based  upon  the  breach  of  the  pohcy  by  the 
defendants  in  that  the  defendants,  by  giving  the  aforesaid  gen- 
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eral  release,  have  deprived  the  plaintiff  of  its  subrogatory  rights. 
The  Appellate  Tenu  has  held  that  the  plaintiff  has  wholly  failed 
to  show  that  the  Metropolitan  Life  Insurance  Company  was 
guilty  of  any  negligence  or  that  such  company  had  breached 
any  contract  with  the  defendants  which  resulted  in  the  sprinkler 
leakage.  In  this  respect  I  think  that  the  learned  Appellate  Term 
is  correct.  The  case  was  submitted  to  the  court  on  an  agreed 
statement  of  facts  substantially  in  accord  with  the  allegations 
of  the  complaint,  except  that  it  is  not  conceded  that  the 
defendants  are  liable  to  plaintiff  in  any  way  or  that  the  general 
release  was  given  in  violation  of  the  plaintiff's  subrogatory 
rights. 

It  is  claimed  by  the  appellant,  I  think,  without  justification, 
that  the  aforesaid  claim  made  by  the  defendants  against  the 
Metropolitan  Life  Insurance  Company  included  the  claim  for 
loss  and  damage  alleged  to  have  been  sustained  by  the  afore- 
said sprinkler  leakage.  In  support  of  such  claim  the  appellant 
relies  upon  a  letter  written  by  the  defendants  under  date  of 
February  21,  1918,  to  Messrs.  Heil  &  Stem,  the  agents  of  the 
Metropohtan  Life  Insurance  Company,  defendants'  landlord. 
This  letter  refers  at  length  to  conversations  and  negotiations 
had  between  the  parties  respecting  the  claim  of  the  defendants 
for  damages  resulting  from  the  failure  of  the  Metropolitan 
Life  Insurance  Company  to  properly  heat  that  portion  of  the 
leased  premises  occupied  by  the  defendants.  The  letter  states 
that  it  was  necessary  for  the  defendants  to  install  radiators; 
that  there  had  been  at  least  thirteen  heatless  days  when  the 
employees  of  the  defendants  could  not  work  or  could  only 
work  a  part  of  the  time,  and  that  inclosed  with  the  letter 
was  the  defendants'  claim.  The  letter  contained  the  following 
statement :  "  Another  loss,  for  example,  due  to  the  cold 
temperature  in  our  place,  was  caused  by  the  sprinkler  pipe 
bursting  in  our  dress  stock  room  and  flooding  the  entire  floor 
and  part  of  the  6th  floor,  and  damaging  over  $500  worth  of 
our  dresses." 

It  is  claimed  by  the  appellant  and  was  held  by  the  Municipal 
Court  that  the  defendants  cannot  now  be  heard  to  say  that 
the  damages  caused  by  the  blunting  sprinkler  was  not  the 
result  of  the  negligence  of  the  Metropolitan  Life  Insurance 
Company   and   that   without   question   the   general   release 
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covered  such  damages.    It  is  quite  clear  to  me  that  in  any 
view  of  the  case  the  general  release  did,  in  fact,  cover  all  claims 
which  the  defendants  had  or  might  claim  to  have  against  the 
Metropohtan  Life  Insurance  Company,  whether  such  claims 
were  for  damages  resulting  from  the  lack  of  heat  or  from  any 
other  cause,  and  that  the  Metropohtan  Life  Insurance  Com- 
pany, so  far  as  the  defendants  were  concerned,  was  entirely 
released  and  discharged  from  any  and  all  hability.     It,  there- 
fore, follows  that  such  general  release  would  actually  prevent 
the  plaintiff  from  recovering  any  sum  from  the  Metropohtan 
life  Insurance  Company  upon  the  theory  of  subrogation  or 
otherwise.    Inclosed  with  the  aforesaid  letter  of  February  21, 
1918,  was  the  itemized  claim  of  the  defendants  against  the 
Metropohtan  Life  Insurance  Company.     This  claim  does  not 
in  any  way  mention  any  loss  or  damage  claimed  to  have  been 
suffered  by  the  defendants  by  reason  of  the  bursting  sprinkler 
pipe.    It  is,  therefore,  apparent  from  the  facts  stipulated  that 
no  part  of  the  money  which  was  paid  by  the  Metropohtan 
life  Insurance  Company  did  actually  cover  the  claim  for 
damages  arising  out  of  the  bursting  sprinkler.    The  sum  paid 
by  the  Metropohtan  Life  Insurance  Company,  which  was, 
as  aforesaid,  $394.90,  is  exactly  the  amount  claimed  by  the 
defendants  to  have  been  paid  out  by  them  for  instalhng 
heaters,  as  shown  by  their  claim.     So  that  it  appears  from  the 
stipulated  facts  that  the  claim  was  adjusted  on  the  theory 
that  the  Metropohtan  life  Insurance  Company  was  Hable 
to  pay  the  defendants  their  actual  expense  by  reason  of  the 
installation  of  heaters  to  furnish  heat  during  the  period  when 
the  Metropohtan  Life  Insurance  Company  had  failed  to  heat 
defendants'  premises.     Such  being  the  case,  there  is  no  fact 
stipulated  which  proves  or  tends  to  prove,  either  by  way  of 
direct  proof  or  admission,  that  the  damage  suffered  by  the 
defendants  by  reason  of  the  leaking  sprinkler  was  caused  by 
the  negligence  of  the  Metropolitan  Life  Insurance  Company 
or  by  its  failure  to  properly  heat  the  rooms  of  the  defendants. 
Such  being  the  case,  there  is  not  a  scintilla  of  evidence  or  proof 
in  the  record  upon  which  any  damages  can  be  predicated. 
The  fact  that  the  defendants  did  so  execute  the  general  release 
would,  I  beheve,  have  been  a  good  defense  to  an  action 
brought  by  the  defendants  against  the  plaintiff  under  the 
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policy.  {Bloomingdale  v.  Columbia  Ins.  Co.,  84  N.  Y.  Supp. 
572.)  In  other  words,  if  the  defendants,  having  executed  the 
general  release  in  question,  had  then  sued  the  plaintijBf  to  recover 
damages  for  the  loss  under  the  pohcy,  the  plaintiiBf  might  have 
set  up  such  general  release  as  a  defense,  for  the  defendants 
would  not,  in  such  event,  have  been  entitled  to  recover  imder 
the  policy  which  the  defendants  had  themselves  breached,  for, 
certainly,  the  general  release  would  deprive  the  plaintiff  of 
its  right  of  subrogation  to  which  it  was  clearly  entitled  under 
the  provisions  of  the  policy.  The  plaintiff,  however,  in  this 
action  sought  to  recover  damages,  and  it  was  necessary  for 
the  plaintiff  to  show  that  it  had,  in  fact,  sustained  sub* 
stantial  damages  before  it  would  be  entitled  to  recover. 
In  order  to  succeed  it  was  necessary  for  the  plaintiff  to  show 
that  there  was  some  person  or  corporation  hable  to  pay  for 
the  loss  sustained,  either  by  reason  of  neghgence  or  out  of 
some  breach  of  contract.  As  above  noted,  the  facts  do  not 
show  that  the  Metropohtan  Life  Insurance  Company  was  in 
any  way  negUgent  or  that  the  damage  occurred  by  reason  of 
any  breach  of  contract.  The  mere  fact  that  the  defendants 
in  the  letter  stated  that  additional  damages  had  been  suffered 
by  reason  of  the  leaking  sprinkler  is  no  evidence  of  negligence 
on  the  part  of  the  Metropohtan  Life  Insurance  Company  and 
certainly  is  no  proof  that  the  sprinkler  was  caused  to  leak  by 
reason  of  lack  of  heat.  Moreover,  the  fact  that  the  defendants 
did  not  include  such  loss  in  the  account  contained  in  this 
letter  shows  conclusively  that  the  defendants  were  not  making 
any  claim  against  the  Metropohtan  Life  Insurance  Company 
for  damages  sustained  by  the  sprinkler  leakage.  It,  therefore, 
follows  that  giving  the  plaintiff  the  advantage  of  all  possible 
inferences,  it  has  failed  to  show  that  it  could  have  recovered 
any  damages  from  the  Metropohtan  Life  Insurance  Company 
had  the  defendants  not  executed  the  general  release. 

The  determination  appealed  from  should  be  affirmed,  with 
costs. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Greenbaum,  JJ., 
concur. 

Determination  affirmed,  with  costs. 
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Makttn  Levey,  Respondent,  v.  John  Barton  Payne,  Director 
General  of  Railroads,  as  Agent  under  Section  206  of  the 
Transportation  Act,*  Appellant,  Impleaded  with  New  York, 
Ontario  and  Western  Railway  Company,  Defendant. 

First  Department,  May  27,  1921. 

Railroads  —  action  for  injuries  received  at  crossing  —  complaint 
insufficient  that  does  not  aUege  result  of  negligence  or  nature 
of  injury. 

Complaint  in  an  action  to  recover  for  injuries  received  by  the  plaintiff  at 
or  near  a  railroad  crossing  does  not  contain  a  plain  and  concise  statement 
of  facts  sufficient  to  constitute  a  cause  of  action,  where  it  does  not  allege 
what  happened  as  the  result  of  the  alleged  negligence  of  the  defendant, 
as  set  forth  in  the  complaint,  nor  how  or  in  what  manner  the  plaintiff 
was  injured;  mere  allegations  of  negligence  and  that  by  reason  of  such 
negligence  the  plaintiff  was  injured  are  insufficient. 

Appeal  by  the  defendant,  John  Barton  Payne,  from  that 
part  of  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered4n  the  office  of  the  clerk  of  the  coimty 
of  New  York  on  the  28th  day  of  March,  1921,  which  denies 
defendant's  motion  for  judgment  on  the  pleadings  on  the 
ground  that  the  complaint  did  not  state  a  cause  of  action. 

Elbert  N,  Oakes  of  counsel  [Watts^  Oakes  &  Bright,  attorneys], 
for  the  appellant. 

Leonard  F.  Fish  of  counsel  [Jacob  M.  Friedman,  attorney], 
for  the  respondent. 

Mebrell,  J.: 

The  action  is  to  recover  for  personal  injuries  claimed  to 
have  been  sustained  by  the  plaintiff  on  or  about  July  29,  1919, 
at  or  near  the  Strongtown  crossing,  so  called,  in  the  town 
of  Liberty,  SulUvan  coimty,  N.  Y.,  solely  through  the  negUgence 
and  carelessness  of  the  defendants,  their  agents  and  servants, 
in  the  management  and  control  of  their  cars,  trains  and 
locomotives  upon  the  defendant  railroad.  The  action  was 
originally  brought  against  Walker  D.  Hines,  Director  General 

♦  See  41  U.  S.  Stat,  at  Large,  461,  §  206;  Pres.  Proc.  March  11, 1920,  and 
May  14,  1920;  41  U.  8.  Stat,  at  Large,  1789;  Id.  1794.— [Rep. 
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of  the  New  York,  Ontario  and  Western  Railway  Company, 
and  the  New  York,  Ontario  and  Western  Railway  Company. 
The  complaint  was  dismissed  against  said  railroad  company 
on  the  gromid  that  the  defendant  Director  General  was  in 
control  thereof,  and  the  said  Director  General  is  the  sole 
appellant   herein. 

It  is  the  contention  of  the  defendant,  and  upon  which  groimd 
he  insists  that  the  Trial  Term  erroneously  denied  his  motion 
for  judgment  on  the  pleadings,  that  the  complaint  does  not 
state  a  cause  of  action  because  of  failure  to  allege  any  act  or 
omission  causing  the  injury  of  which  the  plaintiff  complains. 

After  the  formal  allegations  concerning  the  incorporation 
of  the  defendant  New  York,  Ontario  and  Western  Railway 
Company,  and  that  the  defendant  Walker  D.  Hines,  as 
Director  General,  was  in  the  management  and  supervision 
of  said  railway,  together  with  its  cars,  tracks  and  appurte- 
nances thereto  belonging  in  the  coimty  of  Sullivan,  State  of 
New  York,  and  particularly  in  the  town  of  Liberty,  in  said 
coimty,  at  or  near  a  certain  crossing  commonly  known  as  the 
Strongtown  crossing,  in  or  near  the  said  town  of  Liberty,  and 
after  alleging  that  the  defendant  New  York,  -Ontario  and 
Western  Railway  Company  maintained,  operated,  controlled 
and  owned  said  railway,  cars,  tracks  and  appurtenances  in 
said  county  of  Sullivan,  State  of  New  York,  and  particularly 
at  the  aforesaid  Strongtown  crossing,  with  reference  to  the 
negligence  of  the  defendant  for  which  plaintiff  seeks  to  recover 
herein,  the  plaintiff  alleges  in  the  5th  paragraph  of  his  com- 
plaint as  follows: 

"  V.  That  on  or  about  the  29th  day  of  July,  1919,  the 
plaintiff  herein  was  driving  his  automobile  over  and  along 
the  Liberty  Highway,  in  the  direction  from  Loch  Sheldrake, 
bound  for  the  Town  of  Monticello,  in  the  County  of  Sullivan, 
State  of  New  York,  and  when  the  plaintiff  came  at  or  near 
the  aforesaid  Strongto\\Ti  Crossing,  in  the  location  as  herein- 
before more  particularly  described,  he  was  injured,  through  no 
fault  on  his  part,  but  solely  through  the  negUgence  and  care- 
lessness of  the  defendants,  their  agents  and  servants,  in  failing 
to  properly  manage  and  control  their  cars,  trains  and  loco- 
motives; in  operating  its  cars,  trains  and  locomotives  at  an 
excessive  rate  of  speed  at  or  near  the  aforesaid  crossing;  in 
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failing  to  give  any  proper  bells  or  other  sounds  of  the  approach 
of  said  cars,  trains  and  locomotives;  in  faihng  to  have  a  proper 
person  stationed  at  the  aforesaid  crossing  to  give  notice  or 
warning  to  pedestrians  and  others  who  are  lawfully  thereat; 
in  violating  the  law  of  the  State  of  New  York  appertaining  to 
railroads;  in  failing  to  provide  a  gate  at  and  about  the  afore- 
said crossing;  and  in  failing  to  use  reasonable  care,  diligence 
and  prudence  in  the  premises.'* 

By  the  6th  paragraph  of  the  complaint  the  plaintiff  further 
alleges: 

"  Vl.  That  solely  by  reason  of  the  tlefendant's  negligence 
as  aforesaid,  plaintiff  herein  was  severely  and  seriously  injured, 
bruised  and  woimded,  suffered,  still  suffers,  and  upon  informa- 
tion and  belief,  will  continue  to  suffer  great  physical  and  mental 
pain,  and  great  bodily  injuries,  and  became  sick,  sore  and 
disabled,  and  so  remsiins,  and  upon  information  and  belief, 
is  permanently  injured,  and  is  otherwise  injured,  and  plaintiff 
was  obliged  to  and  necessarily  did  expend  divers  sums  of 
money  for  medicines  and  medical  treatment  in  an  endeavor 
to  cure  himself  of  his  said  injuries,  and  upon  information  and 
behef ,  plaintiff  will  not  be  able  to  pursue  his  vocation  with 
the  same  efficiency  as  heretofore." 

Plaintiff  then  allies  that  by  reason  of  the  aforementioned 
facts  he  has  sustained  injuries  in  the  sum  of  $50,000,  for 
which  judgment  is  demanded. 

I  think  plaintiff's  complaint  is  fatally  defective  in  that  it 
nowhere  states  what  happened  as  the  result  of  the  alleged 
negligence  of  the  defendant,  as  set  forth  in  the  paragraphs 
of  the  complaint  above  quoted,  nor  does  the  plaintiff  allege 
how  or  in  what  manner  he  was  injured.  While  the  plaintiff 
alleges  that  the  defendants  were  negligent  in  operating  cars, 
trains  and  locomotives  on  said  railroad  at  or  near  the  aforesaid 
crossing  at  an  excessive  rate  of  speed;  in  failing  to  give  proper 
signals  of  the  approach  of  trains,  and  otherwise,  and  that 
by  reason  of  such  negligence  the  plaintiff  was  injured,  the 
complaint  does  not  state  whether  such  injury  was  received 
from  a  collision  or  in  what  manner  plaintiff  was  injured.  In 
short,  the  complaint  does  not  contain  a  plain  and  concise 
statement  of  facts  constituting  plaintiff's  cause  of  action  (Code 
Civ.  Proc.  §  481),  and  we  are  left  to  conjecture  what  actually 


Digitized  by 


Google 


584  Charles  v.  Barrett. 

First  Department,  June,  1921.  [Vol.  197 

occurred  which  resulted  in  the  plaintiff's  sustaining  the  injuries 
for  which  he  seeks  damages.  The  uncertainty  of  the  nature 
of  the  accident,  as  alleged  in  the  complaint,  is  increased  by  the 
allegation  that  plaintiff  was  injured  as  he  came  '^  at  or  near 
the  aforesaid  Strongtown  Crossing  "  by  the  alleged  negligence 
of  the  defendants  "  at  or  near  the  aforesaid  crossing.'*  The 
complaint  does  not  state  that  plaintiff  was  run  into,  nor  does 
it  state  that  his  injuries  were  received  while  crossing  the  defend- 
ants' track.  The  complaint,  to  have  been  intelligible,  should 
have  stated  these  particulars,  (Peterson  v.  Eighmiey  175  App. 
Div.  113;  PagniUo  v.* Mack  Paving  &  CoiistrucHon  Co.,  142 
id.  491;   Taite  v.  Boorum  &  Pease  Co.,  37  Misc.  Rep.  162.) 

So  much  of  the  order  as  is  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  defendant's 
motion  for  judgment  on  the  pleadings  should  be  granted,  with 
ten  dollars  costs,  with  leave  to  plaintiff  to  serve  an  amended  com- 
plaint upon  the  defendant,  appellant,  on  payment  of  said  costs. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Page,  JJ.,  concur. 

Order,  so  far  as  appealed  from,  reversed,  with  ten  dollars 
cdsts  and  disbursements,  and  motion  granted,  with  ten  dollars 
costs,  with  leave  to  plaintiff  to  serve  amended  complaint  on 
defendant,  appellant,  on  payment  of  said  costs. 


Frank  P.  Charles,  as  Administrator,  etc.,  of  Bernard 
Charles,  Deceased,  Respondent,  v.  William  M.  Barrett, 
as  President  of  the  Adams  Express  Company,  Inc.,  Appel- 
lant, Impleaded  with  Charles  Steinhauser,  Defendant, 

First  Department,  June  3,  1921. 

Motor  yahiclas  —  action  to  recoyar  for  daath  cauBad  by  motor  truck 
—  axprasB  company  hiring  truck  by  hour  from  ownar  who  carad 
for  truck  and  Balactad  and  paid  driver  not  liable  —  driyer  not 
special  seryant  of  ezpresB  company  —  owner  an  independent 
contractor. 

In  an  action  to  recover  for  the  death  of  the  plaintiff's  intestate  who  was 
run  over  by  a  motor  truck  through  the  negligence  of  the  driver,  it  appeared 
that  the  appellant,  an  express  company,  hired  the  motor  truck  from  its 
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owner  by  the  hour  to  oart  goods  for  it  f^om  place  to  place  as  it  directed, 
but  that  the  owner  cared  for  the  truck  and  selected,  employed  and  con- 
trolled the  driver,  and  that  the  truck  was  returned  to  the  owner's  garage 
at  the  close  of  the  day's  work,  excepting  on  such  days  as  it  was  used 
continuously  throughout  the  twenty-four  hours  of  the  day.  Held,  that 
the  driver  of  the  motor  truck  was  not  in  the  employ  of  the  appellant 
at  the  time  of  the  accident  and,  therefore,  the  appellant  was  not  liable. 

Nor  can  it  be  said  that  the  driver,  a  servant  in  the  general  employ  of  the 
owner  of  the  truck,  was,  at  the  time  of  the  accident,  a  special  servant 
of  the  appellant,  so  as  to  make  the  latter  liable  for  his  negligence. 

The. owner  of  the  truck  was  an  independent  contractor. 

Appeal  by  the  defendant,  William  M.  Barrett,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  15th  day  of  November,  1920,  upon  the  verdict  of  a  jury 
for  S2,000,  and  also  from  an  order  entered  in  said  clerk's  oJ05ce 
on  the  22d  day  of  November,  1920,  denying  said  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Alfred  W.  Meldon  of  counsel  [Joseph  Force  Crater  with  him 
on  the  brief],  for  the  appellant. 

Thomas  J.  0'  Neill  of  counsel  [Lieonard  F.  Fish  with  him  on 
the  brief],  for  the  respondent. 

Merrell,  J.: 

Plaintiff's  intestate  came  to  his  death  on  November  7,  1917, 
on  East  Twenty-fourth  street,  in  the  borough  of  Manhattan, 
New  York  city,  as  the  result  of  being  nm  over  by  a  three  and 
one-half  ton  Mack  truck,  the  property  of  one  Charles 
Steinhauser,  and  which  was  being  driven  at  the  time  by  the 
chauffeur  of  said  Steinhauser,  but  while  said  truck  was  engaged 
in  carrying  express  for  the  defendant  Adams  Express  Company, 
Inc.  In  the  complaint  it  was  alleged  that  the  death  of 
plaintiff's  intestate  was  caused  by  the  negligence  of  the 
chauffeur  in  charge  of  said  truck  and  at  the  time  of  the  accident 
alleged  in  the  complaint  to  be  under  the  control  and  command 
of  both  of  said  defendants.  Plaintiff's  intestate  at  the  time 
was  employed  by  the  department  of  highways  of  the  city 
of  New  York,  and  was  engaged  as  a  laborer  in  making  repairs 
to  the  highway  at  a  point  a  short  distance  westerly  of  Avenue 
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A.  The  evidence  shows  that  the  motor  truck  in  question 
was  driven  into  Twenty-fourth  street,  and  that  the  chauffeur 
lost  control  of  the  same  and,  although  he  endeavored  to  escape 
being  struck,  plaintiff's  intestate  was  run  over  by  the  truck, 
which  continued  on  its  uncontrolled  career  upon  the  sidewalk, 
colliding  with  the  buildings  upon  the  street. 

The  action  was  originally  brought  against  both  Steinhauser 
and  the  appellant  Adams  Express  Company,  Inc.,  a  volimtary 
joint  stock  association  consisting  of  more  than  seven  members, 
of  which  William  M.  Barrett  was  its  president.  During  the 
progress  of  the  trial  the  court  granted  a  nonsuit  as  to  the 
defendant  Steinhauser,  and  the  question  of  the  negligence 
of  the  defendant  Adams  Express  Company,  Inc.,.  causing  the 
death  of  plaintiflf's  intestate  was  submitted  to  the  jury.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  and  against 
the  said  express  company  for  $2,000  damages,  upon  which 
the  judgment  appealed  from  was  entered.  The  defendant 
moved  to  set  aside  the  verdict  and  for  a  new  trial  upon  the 
usual  groimds,  which  motion  was  denied,  and  said  defendant 
has  also  appealed  from  the  order  denying  its  motion  to  set 
aside  said  verdict  and  for  a  new  trial. 

The  first  and  important  question  presented  upon  this 
appeal  is  as  to  whether  the  defendant  was  the  party  responsible 
for  the  negligence  of  the  chauffeur,  who  managed  and  controlled 
the  truck  at  the  time  plaintiff's  intestate  was  killed.  Upon 
the  question  of  the  negligence  of  the  chauffeur,  the  verdict 
of  the  jury  seems  to  be  amply  supported  by  the  evidence. 
Upon  the  question  as  to  whether  or  not  the  defendant, 
appellant,  is  to  be  held  responsible  for  the  negligence  of  the 
driver  of  the  car,  the  evidence  very  clearly  shows  that  the 
truck  in  question  was  owned  at  the  time  by  the  defendant 
Steinhauser.  At  the  time  of  the  accident  the  truck  was  being 
used  for  the  purpose  of  transportation  of  goods  for  the  defend- 
ant express  company  under  a  contract  between  Steinhauser 
and  said  company  whereby  the  latter  hired  of  Steinhauser 
the  use  of  his  truck  and  chauffeiu'  at  and  for  a  consideration 
of  two  dollars  per  hoiu*.  Steinhauser  hired  the  chauffeur, 
paid  him  his  wages,  and,  so  far  as  the  evidence  shows,  remained 
always  his  master.  Steinhauser  paid  the  expenses  of  operating 
the  truck,  furnished  the  gasoline  used  in  running  it,  attended 
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to  the  repairs,  and  furnished  the  chauffeur  to  drive  it.  At 
the  time  of  the  accident  there  was  printed  upon  the  truck, 
which  was  a  closed  van,  the  name,  "  Charles  Steinhauser,  of 
211  and  213  East  4th  St."  Suspended  from  the  rear  of  the 
driver's  seat  on  the  grating  was  a  card  reading,  "  Adams 
Express  Co.'*  Steinhauser,  called  by  the  plaintiff,  testified 
that  he  owned  the  truck  and  hired  the  driver,  one  Moses,  and 
paid  the  driver's  salary.  Steinhauser  testified  that  he  had 
an  arrangement  for  the  truck  with  the  defendant  Adams 
Express  Company,  Inc. ;  that  he  made  this  arrangement  with 
a  Mr.  Peterson,  who  was  manager  of  the  transportation  depart- 
ment of  the  defendant,  appellant;  that  the  agreement  between 
Steinhauser  and  the  defendant,  represented  by  its  manager 
of  transportation,  Peterson,  was  verbal,  and  was  made  in 
September,  1917.  Steinhauser  testified  that  under  the  arrange- 
ment he  was  to  furnish  the  truck  and  chauffeur  to  the  Adams 
Express  Company,  Inc.,  to  work  for  them  and  was  to  receive 
two  dollars  an  hour  pay  for  it.  He  testified  that  having 
acquired  the  truck,  he  came  to  Peterson  and  asked  for  work 
for  his  car,  and  that  Peterson  said  he  could  send  the  car  down 
to  work  and  the  price  was  to  be  two  dollars  per  hour  for  the 
truck  and  chauffeur,  and  that  pursuant  thereto  the  owner  of 
the  car  sent  the  same  down  to  the  defendant.  Steinhauser 
testified  that  mxder  his  arrangement  with  Peterson  he  was 
to  call  up  the  main  office  of  the  defendant,  and  that  from  there 
he  would  receive  directions  where  to  send  the  car  every  morning, 
unless  the  car  worked  all  of  the  twenty-four  hours;  that 
sometimes  the  car  did  work  twenty-four  hours,  when  the 
owner,  Steinhauser,  supplied  another  chauffeur,  the  car  being 
operated  in  two  twelve-hour  shifts.  Steinhauser  testified 
that  having  received  directions  from  the  main  express  office 
where  his  car  was  to  be  sent,  he  had  no  further  control  over 
it  during  the  day,  but  that  the  car  was  from  then  on  subject 
to  the  directions  of  the  express  company.  On  cross-examina- 
tion Steinhauser  testified  that  when  he  went  to  see  Peterson 
he  told  him  that  he  would  like  to  cart  the  goods  of  the  Adams 
Express  Company,  Inc.,  if  he  could  get  the  work,  and  that  he 
had  a  car;  that  he  had  not  previously  worked  for  the  express 
company,  nor  had  he  theretofore  carted  any  goods  for  it. 
Steinhauser  testified  that  he  called  up  the  defendant  express 
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company  every  morning  for  directions  as  to  where  his  truck 
was  to  be  sent.  The  truck  after  the  close  of  the  day's  work 
was  each  day  returned  to  the  garage  of  the  owner,  Steinhauser, 
excepting  on  such  days  as  the  truck  was  used  continuously 
throughout  the  twenty-four  hours  of  the  day.  Steinhauser 
also  testified  that  the  truck  was  a  van,  eleven  feet  high  from 
the  ground,  and  about  twenty-four  feet  long,  and  seven  feet 
six  inches  in  width;  that  it  was  closed  and  locked,  and  that 
when  in*  use  the  express  company  kept  the  key  of  the  lock 
and  was  accustomed  also  to  seal  the  truck  when  transport- 
ing its  goods;  that  a  time  card  was  kept  by  the  express 
company,  and  as  the  truck  went  from  one  station  to  another 
in  transporting  express  company  goods  the  time  card  was 
stamped  by  the  employees  of  the  express  company  at  the 
various  stations,  so  that  a  record  was  kept  of  the  hours  of 
actual  service  for  which  the  express  company  was  required  to 
pay. 

Moses,  the  driver  of  the  car,  testified  that  at  the  time  of 
the  accident  it  was  transporting  goods  for  the  express  company; 
that  he  was  at  all  times  employed  by  the  owner  of  the  car, 
Steinhauser,  and  received  his  pay  from  him;  that  there  was 
also  employed  in  driving  the  car,  when  its  services  were  required 
for  the  full  twenty-four  hours  continuously,  another  chauffeur 
by  the  name  of  Simkowitz,  who  was  a  brother-in-law  of  the 
owner  of  the  car.  Moses  further  testified  that  on  the  day 
of  the  accident  he  took  the  truck  out  from  the  garage  and 
proceeded  to  the  office  of  his  employer,  Steinhauser,  and  from 
there  proceeded  to  the  express  company,  where  instructions 
were  given  him  that  he  would  get  a  load  at  Park  Place  to  take 
to  Long  Island. 

Peterson,  the  superintendent  of  transportation  for  the 
defendant  express  company,  testified  that  he  made  the  arrange- 
ments with  Steinhauser  for  the  rental  of  the  truck;  that 
Steinhauser  called  upon  him  and  told  him  that  "  he  had 
purchased  this  van  and  wanted  to  haul  goods  for  the  Adams 
Express  Company,"  and  that  he,  Peterson,  told  Steinhauser 
he  could  ''  cart  these  goods  "  for  the  defendant,  and  fixed  the 
price  for  such  cartage  at  two  dollars  per  hour.  Peterson 
agrees  with  Steinhauser  that  he  informed  the  latter  each  day 
where  to  send  the  truck,  and  that  in  consideration  of  the 
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payment  of  two  dollars  per  hour  the  defendant  "  expected  a 
certain  amount  of  goods  to  be  delivered." 

At  the  close  of  the  evidence  counsel  for  the  defendant, 
appellant,  moved  to  dismiss  the  complaint  upon  the  ground 
that  the  plaintiff  had  failed  to  estabhsh  that  the  driver  of  the 
truck  was  the  servant  of  the  express  company  at  the  time 
of  the  accident.  This  motion  was  denied,  and  the  case  was 
submitted  to  the  jury  as  against  said  defendant.  It  seems 
to  me  that  the  court  clearly  erred  in  refusing  to  grant  the 
defendant's  motion  for  the  dismissal  of  the  complaint.  I 
think  it  clearly  appears  from  the  evidence  that  at  the  time 
of  the  accident,  Moses,  the  driver  of  the  car,  was  in  the  employ 
of  the  defendant  Steinhauser  and  was  engaged  at  the  time  in 
Steinhauser's  business.  Steinhauser,  in  consideration  of  the 
payment  to  h\m  of  two  dollars  an  hour,  had  agreed  to  furnish 
the  truck  in  question  and  to  equip  and  operate  and  drive  the 
same  in  transporting  the  defendant's  goods.  There  is  prac- 
tically no  dispute  in  the  evidence  as  to  just  what  the 
arrangement  was  between  the  owner  of  the  car  and  the  express 
company.  The  chauffeurs  who  drove  the  car  were  both 
selected,  employed  and  paid  for  their  services  by  Steinhauser. 
Steinhauser  had  purchased  the  truck  for  the  purposes  of  his 
business,  which  was  general  trucking.  There  is  no  evidence 
that  either  driver  of  the  truck  had  ever  done  any  work  for 
the  express  company  prior  to  the  arrangement  between  it 
and  Steinhauser.  All  of  these  arrangements  with  reference 
to  the  transportation  of  the  defendant's  goods  were  made 
between  Steinhauser  and  the  company.  The  company  had 
no  voice  or  interest  whatever  in  the  selection  of  the  drivers 
of  the  car.  It  had  no  authority  to  engage  such  drivers  nor 
to  discharge  them.  The  entire  expense  for  gasohne  and  the 
operation  of  the  car  fell  upon  Steinhauser,  and  at  the  close 
of  each  engagement  in  trucking  defendant's  goods,  the  car 
was  returned  to  Steinhauser's  garage.  '  Each  day  Steinhauser 
applied  to  the  defendant  for  instructions  where  he  was  to 
send  his  truck,  and  having  been  informed  where  its  services 
would  be  required,  he  directed  the  chauffeur  in  charge  of 
the  car  to  proceed  to  the  point  designated.  The  only 
relationship  between  the  defendant  and  the  chauffeur  was 
that  when  the  car  appeared  ready  for  business  the  agents 
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of  the  defendant  directed  it  where  to  go  to  get  and  to  transport 
the  defendant's  goods.  Under  such  circumstances,  there  can 
be  no  doubt  but  what  the  driver  of  the  car,  Moses,  at  the 
time  of  the  accident,  was  the  servant  of  Steinhauser,  and 
that  the  defendant  was  not  liable  for  the  negligence  of  said 
driver.  At  the  time  of  the  accident  the  driver  was  upon  the 
business  of  his  employer,  Steinhauser,  engaged  in  earning 
the  two  dollars  an  hour  which  the  company  agreed  to  pay 
Steinhauser  for  the  transportation  of  its  goods  by  means  of 
his  truck.  No  claim  was  made  upon  the  trial  nor  upon  this 
appeal  that  the  defendant  had  any  voice  in  the  selection  of 
the  chauffeur,  and  it  was  powerless  to  discharge  him.  Under 
such  circumstances  it  cannot  be  reasonably  claimed  that 
Moses  was  the  servant  of  the  express  company  at  the  time 
of  the  accident.  Nor  can  it  be  said  that  Moses,  a  servant  in 
the  general  employ  of  Steinhauser,  was  at  the  time  a  special 
servant  of  the  express  company,  and  that  the  latter  is  to 
be  held  liable  for  his  ne^gence.  In  Maxmilian  v.  Mayor 
(62  N.  Y.  160)  it  was  said:  "  This  rule  of  respondeat  superior 
is  based  upon  the  right  which  the  employer  has  to  select  his 
servants,  to  discharge  them  if  not  competent,  or  skillful  or 
well  behaved,  and  to  direct  and  control  them  while  in  his 
employ.  {KeUy  v.  The  Mayor,  11  N.  Y.  432.)  The  rule 
has  no  application  to  a  case  in  which  this  power  does  not 
exist.  {BlaJce  v.  Ferris,  5  N.  Y.  48.)  It  results  from  the  rule 
being  thus  based,  that  there  can  be  but  one  superior  at  the 
same  time  and  in  relation  to  the  same  transaction.'' 

The  rule  as  to  when  a  hirer  can  be  said  to  have  control 
of  the  servant  is  stated  in  Shearman  &  Redfield  on  Neghgence 
(Vol.  1  [6th  ed.],  §  162)  as  follows:  "The  hirer  cannot 
properly  be  said  to  have  control  of  the  servants,  imless  he  has 
the  right  to  discharge  them  and  employ  others  in  their  places 
in  case  of  their  misconduct  or  incompetency;  that  being  the 
only  practicable  means  by  which  free  servants  can  be  con- 
trolled. If,  therefore,  the  hirer  has  no  such  power,  he  is  not 
responsible  to  anyone  for  the  faults  of  the  servants." 

Nothing  appears  in  the  contract  between  Steinhauser  and 
Peterson,  representing  the  defendant  company,  giving  to  the 
defendant  any  control  over  the  driver  of  the  truck,  and,  so 
far  as  the  evidence  discloses,  the  relationship  of  the  parties 
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as  it  origiiially  existed  at  the  time  the  arrangement  was  made 
was  at  no  time  changed  dming  the  com'se  of  defendant's 
hiring  of  the  truck  to  transport  its  goods.  The  owner  of  the 
car,  Steinhauser,  was  an  independent  contractor  and  midertook 
to  transport  goods  for  the  defendant  in  consideration  of  the 
payment. of  two  dollars  an  hour  for  the  use  of  his  car  in 
such  transportation.  As  between  the  express  company  and 
Steinhauser  the  contract  was  piirely  one  of  service.  Moses, 
tile  driver  of  the  car,  was  merely  carrying  out  the  arrangement 
made  by  his  employer,  Steinhauser,  with  the  defendant.  The 
case  of  McNamara  v.  Leipzig  (227  N.  Y.  291)  seems  to  be  a 
controlling  authority  upon  the  facts  in  the  case  at  bar.  In 
that  case  the  court  said:  "  The  performance  of  the  agreement 
had  been  entered  upon  and  was  being  carried  out  at  the 
time  of  the  accident.  In  the  performance  the  defendant 
exercised  no  control  in  the  selection  of  the  chauffeiu-,  or  over 
him,  his  wages  or  the  car,  other  than  to  direct  him  when  and 
where  to  come  with  the  car  for  the  defendant  and  where  to 
transport  him.  The  car  when  not  in  the  use  of  the  defendant 
was  kept  in  the  garage  of  the  company,  was  there  cared  for 
and  suppUed  with  the  necessaries  by  the  company,  and  there 
the  chauffeur  received  calls  of  the  defendant  for  the  use  of 
the  car  and  the  chauffeur^  In  the  matters  of  coming  to  and 
leaving  the  defendant  and  of  taking  him  to  the  places  directed 
by  him  the  chauffeur  was  under  his  directions." 

The  court  held  that  the  defendant  in  that  case  was  not 
liable,  but  that  the  garage  company  was  responsible  for  the 
negligence  of  its  chauffeur.  The  court  further  said:  "  The 
relation  of  principal  and  agent  obviously  did  not  exist.  The 
liabihty  of  the  defendant  depends  on  the  doctrine  of  the 
liability  of  a  master  for  the  acts  of  his  servant  done  in  the 
course  of  his  employment.  The  relation  of  master  and  servant 
is  created  by  contract,  express  or  implied.  Of  the  elements 
which  may  constitute  it,  those  that  the  servant  mast,  in  the 
course  of  the  employment,  be  doing  the  work  of  the  master 
under  the  will,  direction  and  control  of  the  master  through- 
out all  the  details  of  the  work,  are  essential.  *  *  *  A 
servant  lent  or  let  by  his  master  to  another  does  not  become 
the  servant  of  the  other  because  the  other  directs  what 
work  is  to  be  done,  or  in  what  way  it  is  to  be  done.    If  the 
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servant  remains  subject  to  the  general  orders  of  the  person 
who  hires  and  pays  him  he  is  still  his  servant,  although  q)ecific 
directions  may  be  given  him  by  the  other  from  time  to  time 
as  to  the  work  to  be  done.  The  other  person  has  the  ri^t 
to  exercise  the  degree  of  control  of  the  servant  essential  to 
secure  the  fulfiUment  of  the  agreement  between  the  master 
and  himself." 

In  HarteU  v.  Simoneon  &  Son  Co.  (218  N.  Y.  345)  the  Court 
of  Appeals,  at  page  349,  said:  "  A  servant  in  the  general 
employment  of  one  person,  who  is  temporarily  loaned  to 
another  person  to  do  the  latter's  work,  becomes,  for  the  time 
being,  the  servant  of  the  borrower,  who  is  liable  for  his  negli- 
gence. Bvi  if  the  general  employer  enters  into  a  contract  to  do 
the  work  of  anoiher,  as  an  independent  contractor,  his  servants 
do  not  become  the  servants  of  the  person  with  whom  he  thus 
contracts,  and  the  loiter  is  not  liable  for  their  negligence  J^  (Italics 
are  the  writer's.) 

In  conclusion,  the  Court  of  Appeals  said,  in  McNamara  v. 
Leipzig  {supra) :  "  In  the  present  case  the  written  agreement 
defines  the  relation  and  liabilities  of  the  parties.  It  gave  for 
a  consideration  to  the  defendant  the  use,  at  demand,  of  the 
automobile  and  a  chauffeur  to  operate  and  run  it  for  a  certain 
period.  The  company  possessed,  managed,  cared  for  and 
supplied  the  automobile  and  selected,  employed  and  controlled 
the  chauffeur  who  operated  the  car  for  it.  The  extent  of  the 
defendant's  control  was  to  direct  the  chauffeur  when  and 
where  to  come  with  the  automobile,  where  to  go  and  where 
to  stop.  In  obeying  those  directions  the  chauffeur  was  carrying 
out  the  company's  work  under  the  agreement.  The  defendant 
had  no  authority,  management  or  care  over  the  automobile 
or  as  to  the  manner  in  which  it  should  be  treated  or  driven. 
The  chauffeur  did  the  company's  business  in  his  own  way 
and  the  orders  given  him  by  the  defendant  merely  stated  to 
him  the  work  which  the  company  had  arranged  to  do." 

The  above  language  seems  to  me  to  be  pertinent  to  the 
conceded  facts  in  the  case  at  bar.  Here  we  have  the  renting 
of  the  use  of  the  truck  by  Steinhauser  to  the  defendant  Adams 
Express  Company.  For  a  consideration  of  two  dollars  an 
hour  the  express  company  was  to  have  the  use  when  it  wished 
of  the  truck  and  a  chauffeur  to  drive  it.    Steinhauser,  the 
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owner,  owned,  managed,  cared  for  and  supplied  the  truck, 
and  selected,  employed  and  controlled  the  driver  who  operated 
it.  The  only  control  of  the  defendant  was  to  direct  where 
the  truck  was  to  go  and  when  in  the  performance  of  the  contract 
which  it  had  with  the  owner.  In  following  the  defendant's 
instructions  the  driver  of  the  car  was  merely  performing  the 
work  of  his  employer  under  his  arrangement  with  the  defendant. 

That  the  driver,  Moses,  was  at  the  time  of  the  accident  in 
the  employ  of  Steinhauser  and  not  of  the  defendant,  appellant, 
is,  I  think,  sustained  by  the  decisions  in  Kellogg  v.  Church 
Charity  Fmridation  (203  N.  Y.  191);  DrUcoll  v.  TowU  (181 
Mass.  416);  Baker  v.  AUen  &  Amink  Avio  Renting  Co.  (231 
N.  Y.  8),  and  Weaver  v.  Jackson  (153  App.  Div.  661),  and 
many  other  decisions  holding  that  under  the  circumstances 
existing  in  the  case  at  bar  the  owner  of  the  car  and  not  the 
hirer  is  responsible  for  the  negligence  of  his  servant,  the  driver. 

The  respondent  rehes  upon  the  decision  of  this  court  in 
Braxton  v.  Mendelson  (190  App.  Div.  278).  That  case  is 
clearly  distinguishable  from  the  case  at  bar.  In  the  Braxton 
case  the  defendant,  the  owner  of  the  truck,  had  leased  it  with 
others  under  a  yearly  contract  with  a  dairy  company  to 
furnish  trucks  to  work  by  the  day  for  such  company;  the 
company  had  full  charge  of  the  trucks;  the  truck  in  question 
was  kept  at  the  hirer's  plant  and  was  taken  out  every  evening 
and  returned  to  the  same  place  every  night,  and  was  at  all 
times  exclusively  in  the  control  and  possession  of  the  hirer, 
save  only  when  repairs  were  required  upon  it,  when  it  was 
temporarily  returned  to  the  owner;  the  driver  of  the  car  was 
assigned  to  the  hirer's  organization,  and  it  was  necessary 
for  him  to  become  a  member  of  the  Milk  Drivers'  Union  in 
order  to  drive  the  car  for  the  hirer;  the  chaujBFeur  received 
his  orders  solely  from  the  hirer,  and  had  no  dealings  with  his 
original  employer,  aside  from  receiving  his  wages  and  authority 
with  reference  to  repairs  upon  the  car;  whereas,  in  the  case 
at  bar,  the  driver  of  the  truck  remained  under  the  control  at 
all  times  of  the  owner  of  the  car,  from  whom  he  received 
directions  each  day  where,  in  the  perfor^iance  of  the  owner's 
contract  with  the  express  company,  he  was  to  proceed  for  work; 
each  day  the  car  was  returned  to  the  owner's  garage,  and 
App.  Div.  —  Vol.  CXCVII.        38 
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each  morning  the  driver  obtained  his  directions  directly  from 
the  owner  as  to  where  his  services  were  required.  While,  as 
before  stated,  in  carrying  out  his  master's  contract  with  the 
express  compairy,  he  received  directions  from  the  express 
company  from  time  to  time  during  the  day,  where  they  desired 
their  goods  to  be  taken,  such  directions  in  no  mann^  involved 
the  services  of  the  driver  to  the  express  company,  but  were 
merely  to  direct  where  the  express  company's  goods  were  to 
be  taken  pursuant  to  its  contract  with  the  owner  of  the  car. 

I  am,  therefore,  of  the  opinion  that  at  the  time  of  the  acci- 
dent the  defendant,  appellant,  was  not  responsible  for  the 
negligence  of  the  driver  of  the  car,  and  that,  therefore,  the  said 
defendant's  motion  for  dismissal  of  the  complaint  should  have 
been  granted. 

If  this  be  so,  there  is  no  necessity  for  considering  the  other 
grounds  upon  which  the  defendant  asks  for  a  reversal  of  the 
judgment,  namely,  as  to  whether  plaintiff's  intestate  left 
dependent  relatives  who  were  entitled  to  the  compensation 
awarded  by  the  verdict  of  the  jury  for  the  death  of  the  intestate. 

The  judgment  and  order  appealed  from  should  be  reversed, 
with  costs,  and  plaintiff's  complaint  dismissed,  with  costs. 

Clakke,  p.  J.,  Laughlin,  Smith  and  Page,  JJ.,  concur. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


Abnold    C.    JIansen,    Appellant,    v.    Grigori    Benenson, 

Respondent. 

First  Department,  June  3, 1921. 

Depositions  —  examination  of  plaintiff  before  trial  —  examination 
denied  where  plaintiff  bound  to  prove  aU  matters  on  which  defend- 
ant can  examine  —  examination  denied  as  to  counterclaim  where 
issue  not  Joined  thereon. 

In  an  action  to  recover  upon  a  quantum  meruit  a  balance  alleged  to  be  due 
for  personal  services  claimed  to  have  been  performed  by  the  plaintiff 
for  the  deiendant,  in  which  the  defendant  interposed  a  counterclaim  to 
which  the  plaintiff  demurred,  an  application  by  the  defendant  before 
the  demurrer  to  the  counterclaim  was  disposed  of  and  issue  joined  thereon 
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for  an  examination  of  the  plaintiff  is  premature,  since  the  plaintiff  must 
prove  all  the  matters  upon  which  the  defendant  can  examine  him'under  the 
pleadinc:s  as  they  stand  and  he  has  no  right  to  examine  the  plaintiff  oon- 
cemiug  the  counterclaim  since  the  issues  with  reference  thereto  have  not 
been  fixed. 

Appeal  by  the  plaintiff,  Arnold  C.  Hansen,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  16th  day  of  March,  1921,  denying  plaintiff's 
motion  to  vacate  an  order  for  his  examination  before  trial. 

Isadore  Shapiro  of  counsel  [Frank  M.  Swacker,  attorney],  for 
the  appellant. 

Abraham  Tulin,  for  the  respondent. 

Merbell,  J.: 

The  action  is  to  recover  upon  a  quantum  meruit  a  balance 
of  $112,990.77  for  personal  services  claimed  to  have  been 
performed  by  the  plaintiff  for  the  defendant.  It  is  claimed 
in  the  complaint  that  the  defendant,  a  subject  of  Russia  and 
residing  in  England,  owned  21,000  oimces  of  platinum  in 
Vladivostok,  Russia,  which  the  defendant  desired  and  planned 
to  sell  in  the  United  States;  that  at  the  special  instance  of 
the  defendant  the  plaintiff  took  charge  of  and  arranged  for 
the  insurance  and  transportation  of  said  platinum  from 
Vladivostok,  Russia,  to  New  York  city,  and  that  the  plaintiff 
thereafter  disposed  of  the  same  for  and  at  the  request  of  the 
defendant  to  the  United  States  government  for  an  aggr^ate 
sum  of  $2,013,261.40;  that  plaintiff's  services  in  relation 
thereto  continued  from  September  29,  1917,  to  July  25,  1919, 
when  the  plaintiff  accounted  fully  to  the  defendant.  The 
complaint  further  allies  that  the  defendant  accepted  the 
plaintiff's  labor  and  services  and  was  greatly  benefijbed  thereby 
and  profited  by  reason  thereof  to  the  amount  of  about 
$500,000;  that  by  reason  of  the  forgoing  plaintiff  alleges 
his  services  were  worth  $120,795.68,  no  part  of  which  has  been 
paid,  except  a  credit  of  $7,804.91. 

The  answer  denies  the  material  allegations  of  the  complaint, 
and  alleges  by  way  of  separate  defense  that  the  plaintiff 
was  at  all  ftmes  mentioned  in  the  complaint  the  agent  in 
New. York  of  the  Russian  and  English  Bank,   a  Russian 
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banking  corporation,  and  also  of  G.  Benenson  &  Company, 
Ltd.,  a  British  corporation,  and  that  whatever  services  he 
rendered  in  connection  with  said  platinum  were  rendered,  not 
for  the  defendant  personally,  but  for  said  bank  and  said 
corporation,  and  that  he  had  been  fully  paid  therefor  prior 
to  the  commencement  of  the  action.  By  way  of  coimterclaim 
the  defendant  alleges  that  the  plaintiff  obtained  various  and 
sundry  sums  of  money,  aggregating  $43,058.26,  from  said 
Russian  and  English  Bank  and  said  British  corporation  to 
pay  his  expenses  as  New  York  agent  for  them,  and  that  plaintiff 
converted  said  moneys  to  his  own  use  and  has  retained  the 
same  unlawfully,  and  has  never  accounted  therefor,  and  that 
the  defendant  has  received  by  assignment  from  said  bank  and 
said  British  corporation  all  their  rights,  title  and  interest  to 
said  moneys.  Judgment  is  prayed  for  upon  said  counterclaim 
in  the  amount  thus  alleged  to  have  been  received  by  said 
plaintiff. 

Issue  has  never  been  joined  upon  the  counterclaim,  but  a 
demurrer  thereto  was  interposed  on  March  1,  1921,  which  has 
not  been  as  yet  disposed  of. 

It  seems  to  me  clear  that  the  defendant's  application  for  an 
examination  of  the  plaintiff  is  entirely  premature.  So  far  as 
I  am  able  to  discover  the  plaintiff  must  prove  all  of  the  matters 
upon  which  the  defendant  can  examine  him  in  the  present 
state  of  the  pleadings.  The  action  is  not  yet  at  issue  as  to 
the  defendant's  countjBrclaim,  and,  therefore,  the  examination 
of  the  plaintiff  with  reference  thereto  is  premature.  As  the 
pleadings  stand,  there  is  no  issue  of  fact  to  be  tried  with 
reference  to  said  counterclaim.  No  necessity  for  an  examina- 
tion of  the  plaintiff  appears  except  to  enable  the  defendant 
to  prove  his  counterclaim,  and  the  issues  with  ref  ere'nce  thereto 
have  not  as  yet  been  fixed.  {Spragve  v.  Currie,  129  App.  Div. 
365;  Frear  v.  Duryea,  151  id.  687,  690.) 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted. 

'Clabke,  p.  J.,  Laughlin,  Dowling  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted. 
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In  the  Matter  of  the  Transfer  Tax  on  the  Estate  of  Louise 
S.  Canda,  Deceased. 

Philip  Dexter  and  Benjamin  L.  Young,  as  Executors,  etc., 
of  Louise  S.  Canda,  Deceased,  Appellants;  The  Comp- 
troller OF  THE  State  of  New  York,  Respondent. 

First  Department,  July  8,  1921. 

Taxation  —  transfer  tax  —  when  exercise  of  power  of  appointment 
taxable  —  transfer  under  powers  of  appointment  by  resident  of 
this  State  not  taxable  where  donors  were  residents  of  adjoining 
State  where  property  was  situated  and  will  was  probated. 

Whfle  upon  principle  an  inheritance  tax  is  not  one  upon  property  but  is 
rather  one  upon  the  succession  of  property,  the  State  has  also  the  right 
to  levy  a  tax  upon  the  exercise  of  a  power  of  appointment  in  any  case 
wherein  such  power  is  executed  by  virtue  of  the  authority  granted  by  the 
State  whenever  such  authority  or  privilege  is  necessary  to  pass  the  title 
of  the  property  to  the  beneficiary. 

But  the  exercise  by  a  testatrix,  a  resident  of  this  State,  of  two  powers  of 
appointment  is  not  subject  to  a  transfer  tax  under  subdivision  6  of 
section  220  of  the  Tax  Law,  where  it  appears  that  the  donors  of  the  i>owers 
of  appointment  were  both  residents  of  the  State  of  Massachusetts,  that 
all  of  the  property  to  which  the  powers  relate  is  situated  in  the  State  of 
Massachusetts,  and  that  the  wiU  of  the  testatrix  has  been  there  probated 
and  has  not  been  offered  for  probate  in  this  State,  for  it  is  not  apparent 
that  the  exercise  of  the  powers  or  the  validity  of  the  will  is  in  any  respect 
dependent  upon  the  laws  of  this  State  or  upon  any  authority  or  privilege 
granted  or  extended  by  said  laws  to  the  testatrix. 

Appeal  by  Philip  Dexter  and  another  from  so  much  of 
an  order  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  the  office  of  said  surrogate  on  the  31st  day  of 
January,  1921,  as  affirms  in  part  a  prior  order  assessing  the 
transfer  tax  and  confirming  the  appraiser's  report. 

Francis  Smyth  of  counsel  [Edgar  W.  Freeman  with  him  on 
the  brief;  CadwaladeTj  Wickersham  &  Taft,  attorneys],  for 
the  appellants. 

Schuyler  C.  Carlton  of  counsel  [Lafayette  B.  GUasori,  attorney], 
for  the  respondent. 

Merrell,  J.: 

This  is  an  appeal  by  the  executors  of  Louise  S.  Canda, 
deceased,  from  an  order  of  the  Surrogate's  Court  of  the  county^ 
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of  New  York  which,  so  far  as  appealed  from,  denied  certain 
appeals  of  said  executors  from  an  order  theretofore  made 
fbdng  and  assessing  a  transfer  tax  upon  decedent's  estate. 

Three  questions  are  raised^ by  the  appellants,  which  are 
as  follows: 

First.  The  taxability  of  the  exercise  by  the  testatrix,  Louise 
S.  Canda,  a  resident  of  the  State  of  New  York,  of  two  powers 
of  appointment,  one  under  the  will  of  her  grandfather,  Ben- 
jamin Sewall,  and  the  other  under  the  will  of  her  father, 
Charles  T.  Hubbard.  Both  of  said  testators  were  residents 
of  the  State  of  Massachusetts,  and  the  property  appointed 
was  at  all  times  and  now  is  located  in  Massachusetts. 

Second.  The  taxability  at  this  time  of  certain  remainders 
created  by  the  will  of  said  Louise  S.  Canda,  deceased,  respect- 
ing said  appointed  property,  which  remainders  are  subject 
to  be  defeated  by  the  exercise  of  absolute  and  general  powers 
of  appointment  conferred  upon  the  beneficiaries  of  the  prece- 
dent trust  estates. 

Third.  The  deductability  of  the  Federal  estate  tax  from  the 
assets  taxable  in  this  proceeding.  ^;- 

The  last  question  was  not  argued,  but  is  presented  by 
the  appellants  for  the  purpose  of  preserving  their  rights  in 
case  they  desire  to  raise  the  question  as  a  Federal  one,  such 
claim  having  been  determined  adversely  to  the  contention 
of  the  appellants  by  the  Court  of  Appeals  in  Matter  of  Sherman 
(222  N.  Y.  540)  and  Matter  of  Bierstadt  (178  App.  Div.  836). 

Louise  S.  Canda,  the  testatrix,  married  one  Ferdinand  E. 
Canda,  and  became  a  resident  of  the  State  of  New  York.  She 
died  on  April  18,  1919,  leaving  a  last  will  and  testament, 
which  was  apparently  executed  in  the  State  of  New  York, 
but  which  has  been  probated  in  the  State  of  Massachusetts. 
No  application  has  been  made  to  prove  decedent's  last  will 
and  testament  within  the  State  of  New  York.  The  testatrix 
was  the  donee  of  the  said  two  powers  of  appointment,  which 
powers  she  exercised  in  and  by  her  said  last  will  and  testament. 
The  first  power  arose  under  the  will  of  her  grandfather, 
Benjamin  Sewall,  who  died  in  1879,  a  resident  of  the  State  of 
Massachusetts.  The  second  power  arose  under  the  last  will 
and  testament  of  decedent's  father,  Charles  T.  Hubbard,  who 
died  in  1887,  and  who  was  also  a  resident  of  the  State  of 
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Massachusetts.  Under  the  aforesaid  wills  of  Benjamin  Sewall 
and  Charles  T.  Hubbard,  intervening  trusts  were  created, 
and  the  trustees  were  all  residents  of  the  State  of  Massachu- 
setts, where  both  wills  were  proven.  The  securities  consti- 
tuting the  aforesaid  trusts  were  and  now  are  physically  held 
in  the  State  of  Massachusetts  and  were  there  at  the  time  of 
the  death  of  Louise  S.  Cauda.  At  the  time  of  her  death  the 
testatrix  left  certain  personal  property  at  her  residence  in 
the  city  of  New  York,  which,  with  other  personalty,  was  of 
the  value  of  $85,121.43,  of  which,  after  the  deduction  of 
certain  expenses,  there  remained  a  net  estate  of  $64,829.13. 
By  her  will  she  gave  to  her  daughter,  among  other  things, 
a  half  interest  in  a  pearl  necklace  worth  $20,000,  and  to  her 
son  she  bequeathed  the  other  half  of  said  pearl  necklace  and 
made  to  him  other  specific  bequests.  The  residue  of  her 
individual  estate,  amounting  to  $26,004.63,  she  bequeathed  to 
her  husband.  No  question  is  raised  upon  this  appeal  respecting 
the  taxability  of  decedent's  individual  estate. 

The  appraiser  has  fixed  the  value  of  the  aforesaid  powers 
of  appointment  at  the  simi  of  $451,474.13.  So  far  as  material 
to  this  appeal,  decedent  exercised  her  two  powers  of  appoint-" 
ment  by  designating  trustees  in  the  State  of  Massachusetts 
with  direction  to  hold  such  trust  property  and  to  pay  and 
divide  the  net  income  equally  between  her  son  and  daughter 
during  their  respective  hves.  Her  will  then  provided  as 
follows:  "  *  *  *  and  upon  the  death  of  either  of  them, 
whether  before  or  after  my  death,  to  pay  over,  transfer  and 
convey  one-half  of  the  principal  of  the  trust  fund  as  then 
existing  in  the  proportions  and  to  the  persons  and  uses  that 
the  one  so  dying  shall  by  his  or  her  last  will  direct  and  appoint, 
and  in  default  of  such  appointment  in  equal  shares  to  his  or 
her  children  and  the  issue  of  any  deceased  child,  such  issue 
to  take  the  parent's  share  by  representation,  and  in  default 
of  such  children  and  issue  to  those  persons  who  would  have 
taken  the  same  if  my  child  so  dying  had  died  seized  and 
possessed  thereof  in  his  or  her  own  right  and  had  died  intestate 
and  domiciled  in  said  Commonwealth  of  Massachusetts. 
And  thereafter  to  continue  to  hold  the  remaining  half  of 
said  trust  fund  and  to  pay  the  net  income  thereof,  as  often 
as  semi-annually,  to  the  survivor  of  my  said  two  children, , 
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and  upon  his  or  her  death  to  convey,  transfer  and  pay  over 
the  principal  of  the  trust  fund,  as  then  existing,  in  the  pro- 
portions and  to  the  persons  and  uses  that  the  one  so  dying 
shall  by  his  or  her  last  will  direct  and  appoint,  and  in  default 
of  such  appointment  in  equal  shares  to  his  or  her  children, 
the  issue  of  any  deceased  child,  such  issue  to  take  the  parent's 
share  by  representation,  and  in  default  of  such  children  and 
issue  to  those  persons  who  would  have  taken  the  same  if  my 
child  so  dying  had  died  seized  and  possessed  of  the  same  in 
his  or  her  own  right  and  had  died  intestate  and  domiciled  in 
said  Commonwealth  of  Massachusetts." 

The  surrogate  has  held  that  the  life  estates  bequeathed 
to  testator's  two  children  are  not  taxable  for  the  reason  that 
the  transfer  to  them  to  such  extent  is  part  of  what  they 
would  have  received  under  the  wills  of  their  ancestors  if 
Louise  S.  Canda  had  not  exercised  the  powers  conferred  upon 
her.  Decedent's  two  children  claim  the  right  to  elect  to  take 
under  the  wills  of  the  donors  of  the  powers,  and,  therefore, 
render  their  life  estates  in  the  trust  immune  from  taxation. 
The  surrogate's  determination  in  this  respect  seems  to  be 
upheld  by  the  authorities  {Matter  of  Lansing ,  182  N.  Y.  238; 
Matter  ofSlossony  216  id.  79)  and  is  not  questioned  on  this  appeal. 

Upon  the  first  question  above  set  forth  and  pres^ted 
upon  this  appeal  the  surrogate  has  held  (114  Misc.  Rep.  161) 
that  as  the  decedent  was  a  resident  of  this  State  at  the  time 
of  her  death  and  has  made  a  will  exercising  the  aforesaid 
powers  of  appointment,  the  remainders  over  are  assessable 
under  subdivision  6  of  section  220  of  the  Tax  Law,  and  that 
such  remainders  are  presently  assessable  at  their  highest  ascer- 
tainable value.  So  far  as  material,  subdivision  6  of  section  220 
of  the  Tax  Law,  under  which  subdivision  property  passing  under 
a  power  of  appointment  is  taxable,  if  at  all,  reads  as  follows: 

"  6.  Whenever  any  person  or  corporation  shall  exercise  a 
power  of  appointment  derived  from  any  disposition  of  property 
made  either  before  or  after  the  passage  of  this  chapter,  such 
appointment  when  made  shall  be  deemed  a  transfer  taxable 
under  the  provisions  of  this  chapter  in  the  same  manner  as 
though  the  property  to  which  such  appointment  relates 
belonged  absolutely  to  the  donee  of  such  power  and  had  been 
bequeathed  or  devised  by  such  donee  by  will." 
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The  subdivision  as  above  quoted  was  enacted  in  1911. 
Prior  to  such  enactment  and  in  1897  the  first  statute  of  the 
State  of  New  York  was  passed  which  enablfed  the  State  to 
tax  the  exercise  of  a  power  of  appointment.  Until  1909  the^ 
provision  was  contained  in  subdivision  5  of  section  220  of  the. 
Tax  Law,  but  in  1909  it  became  subdivision  6  of  such  section. 
The  statute  of  1897  and  the  statutes  prior  to  1911  are  in  sub- 
stance the  same  as  the  statute  of  1911,  except  that  they  con- 
tained other  provisions  respecting  the  taxation  of  property- 
passing  on  the  failure  to  exercise  a  power  of  appointment. 
(See  Tax  Law  [Gen.  Laws,  chap.  24;  Laws  of  1896,  chap.  908], 
§  220,  as  amd.  by  Laws  of  1897,  chap.  284;  Laws  of  1905, 
chap.  368,  and  Laws  of  1908,  chap.  310;  Tax  Law  [Consol. 
Laws,  chap.  60;  Laws  of  1909,  chap.  62],  §  220,  as  amd.  by 
Laws  of  1910,  chap.  706;  Laws  of  1911,  chap.  732;  Laws  of 
1915,  chap.  664,  and  Laws  of  1916,  chap.  323;  since  amd.  by 
Laws  of  1919,  chap.  626.) 

It  is  claimed  by  the  appellants  that  as  the  donors  of  the 
aforesaid  powers  of  appointment  were  both  residents  of  the 
State  of  Massachusetts  and  that  as  all  of  the  property  to 
which  the  powers  of  appointment  relate  is  situate  in  thfe 
State  of  Massachusetts  and  decedent's  will  has  been  there 
probated,  and  not  here,  the  State  of  New  York  has  no  control 
over  the  transfer  which  the  State  now  claims  the  right  tb 
tax.  On  the  other  hand,  it  is  asserted  by  the  respondent, 
and  the  surrogate  has  held,  that  as  decedent's  will  was  executed 
in  New  York  and  decedent  was  a  resident  here,  the  beneficiaries 
under  her  will  came  into  possession  of  the  aforesaid  appointed 
property  through'  the  exercise  of  a  power  or  privilege  con- 
ferred upon  the  testatrix  by  this  State,  and  that  for  such 
reason  the  surrogate  has  jurisdiction  to  assess  the  tax  on  the 
exercise  of  such  power. 

Li  order  to  determine  whether  or  not  the  aforesaid  remiHnderS' 
are  taxable,  it  is  necessary  to  ascertain  whether  the  bene- 
ficiaries xmder  the  will  of  Louise  S.  Canda  actually  came  into 
possession  of  the  appointed  property  by  virtue  of  the  laws 
of  the  State  of  New  York  and  by  reason  of  a  privilege  con- 
ferred by  this  State  which  enables  the  beneficiaries  to  take. 
It  must  be  conceded  that  the  property  in  question  formed 
no  part  of  the  estate  of  Louise  S.  Canda.     ( United  StateB  v. 
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Field,  41  Sup.  Ct.  Rep.  266;  Matter  of  New  York  Life  Ins. 
&  Trust  Co.,  139  N.  Y.  Supp.  695.)  The  testatrix  did  not 
even  enjoy  an  absolute  power  of  appointment  which  could  have 
been  exercised  by  her  during  her  life  in  such  a  manner  as  to 
vest  in  her  an  absolute  fee.  Such  interest  of  the  decedent 
could  not,  therefore,  have  been  reached  by  her  creditors, 
either  in  equity  or  otherwise.  Except  for  the  purpose  of 
taxation  under  the  aforesaid  section  of  the  Tax  Law  of  the 
State  of  New  York,  the  beneficiaries  imder  the  will  of  Louise 
S.  Canda,  deceased,  cannot  be  claimed  to  take  otherwise  than 
under  the  wills  of  the  respective  donors  of  the  powers. 

As  the  respondent  contends  that  the  right  of  Louise  S. 
Canda  to  exercise  said  powers  of  appointment  is  a  privilege 
conferred  by  the  laws  of  the  State  of  New  York,  where  the 
decedent  was  domiciled,  it  is  thought  best  to  review  briefly 
the  authorities  relating  to  the  exercise  of  powers  of  appoint- 
ment by  ^  donee  li\ing  in  a  jurisdiction  other  than  that  in 
which  the  donor  resided  at  the  time  of  his  death.  Li  Matter 
of  New  York  Life  Ins.  &  Trust  Co,  (139  N.  Y.  Supp.  695) 
the  surrogate  reviewed  at  considerable  length  the  development 
of  the  law  respecting  the  exercise  of  such  powers  of  appoint- 
ment and  after  considering  both  the  English  and  American 
decisions,  he  concludes:  '*  It  will  be  perceived  that  in  respect 
of  powers  of  testamentary  appointment  over  settled  property 
in  Englarxi  or  America  the  law  of  the  domicile  of  the  donor 
of  the  power,  and  not  that  of  the  donee  of  the  power,  determines 
in  most  cases  whether  or  not  there  was  a  sufficient  testa- 
mentary execution  of  the  power  of  appointment  given  to  the 
donee  of  the  power.*' 

The  general  rule  respecting  the  passing  of  an  estate  under 
a  power  of  appointment  was  well  stated  by  Chancellor  Kent 
in  4  Kent's  Commentaries,  337,  as  follows:  "An  estate 
created  by  the  execution  of  a  power  takes  effect  in  the  same 
manner  as  if  it  had  been  created  by  the  deed  which  raised 
the  power.  The  party  who  takes  under  the  execution  of  the 
power,  takes  imder  the  authority,  and  imder  the  grantor  of 
the  power,  whether  it  applies  to  real  or  personal  property, 
in  like  manner  as  if  the  power,  and  the  instrument  executing 
the  power,  had  been  incorporated  in  one  instrument." 

The  above  rule  is  stated  and  reiterated  in  Matter  of  Harbevk 
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(161  N,  Y.  218),  and  seems  to  have  been  adopted  by  the 
courts  of  other  States  of  the  Union  where  the  question  has 
been  authoritatively  determined.  In  Sewall  v.  Wilmer  (132 
Mass.  131)  it  was  held:  "  But  the  property  of  which  Mrs. 
Wilmer  has  a  power  of  appointment.is  not  her  property,  but 
the  property  of  her  father;  and  the  instrument  executed  by 
her  takes  effect,  not  as  a  disposition  of  her  own  property,  but 
as  an  appointment  of  property  of  her  father  imder  the  power 
conferred  upon  her  by  his  will.'' 

In  England  such  has  been  the  rule  since  1838  when  the 
case  of  TatnaU  v.  Hankey  (2  Moo.  P.  C.  342)  was  decided  by 
the  English  Privy  Council.  In  the  TatnaU  case  it  was  deter- 
mined that  the  English  Coiu^t  of  Probate  had  jurisdiction 
to  examine  into  the  execution  of  the  power  of  testamentary 
appointment  executed  outside  of  the  kingdom  for  the  purpose 
of  determining  whether  the  instrument  whereby  it  was  exercised 
in  fact  and  in  law  made  testamentary  disposition  of  the  prop- 
erty included  within  the  power  of  appointment.  The  will  in 
question  was  executed  in  Paris  and  was  not  in  accord  with  the 
laws  of  England,  but  was  ultimately  proved  in  England  and 
accepted  by  the  English  Probate  Court  for  the  purpose  of 
establishing  the  due  exercise  of  the  power  of  appointment  by 
the  donee.  Again,  in  1909,  the  English  House  of  Lords,  in 
Murphy  v.  Deichler  (A.  C.  446)  confirmed  the  rule  laid  down 
in  TatnaU  v.  Hankey  (supra)  and  held  that  a  power  of  appoint- 
ment by  will  over  Irish  property  was  properly  exercised  by  a 
will  of  the  donee  executed  in  English  and  Irish  form,  although 
the  testator  was  domiciled  in  Germany  -and  the  will  was  not 
executed  according  to  the  law  of  the  domicile  of  the  appointor. 

In  Bingham's  Appeal  (64  Penn.  St.  345)  the  facts  were  as 
follows:  WilKam  Bingham,  the  donor  of  the  power,  was 
domiciled  in  Pennsylvania,  where  his  will  was  proven  in  1856. 
In  his  will  he  created  a  trust,  the  income  therefrom  to  be 
paid  to  his  son  Alexander  with  a  power  of  appointment  to  his 
said  son  by  his  last  will  and  testament.  The  son,  Alexander 
Bingham,  died  in  England  in  1865,  that  country  being  then 
his  domicile,  leaving  a  will.  The  court  held:  "Whether  a 
power  contained  in  a  Pennsylvania  will  over  Pennsylvania 
property  has  been  duly  executed,  is  evidently  a  question  of 
Pennsylvania  law,  and  not  that  of  a  foreign  country    *     *    *. 
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The  will,  the  property,  and  the  domicile  of  William  Biagham 
being  within  Pennsylvania,  the  law  of  this  State  must  govern 
the  interpretation  both  of  the  power  and  the  execution  of  it." 

Similar  rules  were  laid  down  in  the  following  cases:  Catting 
V.  DeSaHiges  (17  R.  I.  668);  Lane  v.  Lane  (4  Pennewill  [Del.], 
368);  Prince  de  Beam  v.  Winans  (111  Md.  434). 

In  a  very  similar  case  to  the  one  at  bar  the  Supreme  Coiu^t 
of  Massachusetts  in  Walker  v.  Treasurer  &  Receiver  General 
(221  Mass.  600)  held  as  follows:  "  It  follows  that  no  privil^e 
by  which  the  property  passes,  whether  by  exercise  of  the 
power  or  by  failure  to  exercise  it,  is  conferred  by  the  law  of 
this  Commonwealth.  Hence  no  conunodity  exists  here  on 
which  the  tax  can  be  levied.  By  resort  to  the  courts  of 
Maryland  all  questions  as  to  the  succession  of  this  trust  estate 
will  be  determined  without  invoking  the  law  of  Massachusetts. 
That  will  be  settled  without  dependence  upon  the  moral 
support  or  actual  assistance  of  our  laws.  The  circumstance 
that  the  will  has  been  set  up  in  this  Conunonwealth  is  not 
of  controlling  significance.  There  is  nothing  in  this  Com- 
monwealth upon  which  St.  1909,  c.  527,  Sec.  8  can  operate." 

In  the  case  at  bar  the  existence  of  the  power  did  not  of 
itself  vest  any  estate  in  the  donee,  and  no  part  of  the  aforesaid 
property  which  was  subject  to  the  power  of  appointment 
vested  in  the  testatrix,  nor  could  it  be  distributed  as  a  part 
of  her  estate.  ( United  States  v.  Field,  255  U.  S.  257;  41  Sup. 
Ct.  Rep.  256.) 

In  Matter  of  Harbeck  (161  N.  Y.  211)  it  was  held  that  a 
bequest  in  the  exercise  of  a  power  of  appointment  by  will 
was  not  taxable  under  the  Transfer  Tax  Act  of  the  State  of 
New  York  as  it  then  existed.  The  will  in  question  was  made 
by  John  H.  Harbeck,  who  died  in  February,  1878.  The 
testator  bequeathed  the  siun  of  $300,000  in  trust,  the  income 
thereof  to  be  paid  to  his  wife  during  her  life  and  after  her 
death  the  principal  to  such  persons  as  she  should  appoint 
by  her  last  will  and  testament.  Decedent's  wife  made  a 
will  dated  October  20,  1887,  which  was  admitted  to  probate 
in  February,  1896.  The  State  of  New  York  attempted  to 
assess  the  transfer  through  the  exercise  of  the  aforesaid  power 
of  appointment  under  our  then  existing  Traasfer  Tax  Law. 
The  court  held  that  the  law  as  it  then  existed  was  not  suflS^ 
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ciently  broad  to  enable  the  taxation  of  property  passing  under 
a  power  of  appointment.  The  opinion  was  written  by  Chief 
Judge  Parker,  and  cleariy  shows  that  the  Court  of  Appeals 
was  then  of  the  opinion  that  the  property  passed  to  the  bene- 
ficiaries under  and  by  virtue  of  the  will  of  the  original  donor 
and  not  through  the  exercise  of  the  power  of  appointment 
by  the  donee.    Chief  Judge  Parker  says,  in  part: 

"  In  the  past,  however,  there  have  been  a  few  cases  in 
which  the  courts  have  been  called  upon  to  decide  that  while 
the  instrument  by  which  the  power  is  said  to  be  executed 
becomes  incorporated  into  and  forms  a  part  of  the  original 
instrument  creating  the  power,  yet  it  takes  effect  as  of  the 
date  of  the  execution  of  the  power,  and  these  cases  have  been 
laid  hold  of  to  make  the  final  step  in  the  transfer  of  the  prop- 
erty from  the  testator  Harbeck  to  the  beneficiaries  operate 
as  the  dominating  one;  the  act  of  the  appointor,  instead  of 
that  of  the  testator,  being  treated  as  the  one  by  which  the 
fund  is  transmitted  to  them.  In  other  words,  notwithstanding 
the  general  rule  by  which  a  paper  constituting  an  execution 
of  the  power  of  appointment  becomes  incorporated  into  the 
original  instrument  creating  the  power  (so  that  the  latter  is 
given  the  same  eflfect  as  if  the  names  of  the  appointees  were 
originally  written  into  the  instrument  creating  the  power), 
it  is  said  that  the  date  of  the  original  instrument  is  to  be 
ignored,  and  that  upon  which  the  power  of  appointment  is 
exercised  substituted  fully  in  its  stead.  *  *  *  But  long 
after  the  decisions  in  the  cases  relied  upon  by  the  learned  judge 
who  wrote  for  the  Appellate  Division  ♦  ♦  *  this  court 
had  that  question  before  it  in  Genet  v.  Hunt  (113  N.  Y. 
158)  *  *  *.  The  court  held  that  the  trusts  under  the  will 
should  be  regarded  as  having  been  created  at  the  date  of  the 
trust  deed,  and  that  they  were,  therefore,  invalid.  *  *  ♦ 
*  An  estate  created  by  the  execution  of  a  power  takes  effect  in 
the  same  manner  as  if  it  had  been  created  by  the  deed  which 
raised  the  power.' " 

Since  the  Tax  Law  was  amended  in  the  respects  hereinbefore 
stated,  there  have  been  decisions  thereunder  in  which  it  has 
been  held  that  while  the  beneficiaries  under  the  will  of  a 
donee  of  a  power  of  appointment  technically  take  under  the 
instnmient  creating  the  power,  yet  as  the  possession  x)f  the 
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property  actually  passes  through  and  by  means  of  the  will  of 
the  donee,  the  bequests  to  such  beneficiaries  are  taxable. 
In  Matter  of  HuU  (111  App.  Div.  322;  aflfd,  186  N.  Y.  586)  it 
was  held  that  the  taxability  of  property  does  not  depend 
merely  upon  the  location  of  such  property,  but  upon  whether 
the  beneficiary  came  into  possession  of  it  through  the  exercise 
of  a  privilege  conferred  by  the  State  of  New  York,  and  that 
when  the  donee  of  a  power  of  appointment  who  is  a  resident 
of  this  State  has  received  such  power  from  a  donor  who  was 
also  a  resident  of  this  State,  the  property  is  subject  to  an 
inheritance  tax  upon  the  exercise  of  the  power  of  appoint- 
ment by  the  donee,  although  the  property  itself  is  situated 
without  the  State  of  New  York.  The  Court  of  Appeals 
affirmed  the  decision  of  the  Appellate  Division  in  the  above 
case  upon  the  opinion  of  Mr.  Justice  Woodward,  In  his 
opinion  Mr.  Justice  Woodwabd  said,  in  part:  "  The  question 
is  not  where  the  property  was  located,  or  whether  it  was  real 
estate  or  personal  property,  but  whether  the  beneficiary  came 
into  its  possession  through  the  exercise  of  a  privilege  conferred 
by  the  State  of  New  York." 

The  learned  justice  then  quotes  the  portion  of  section  220 
of  the  Tax  Law  above  referred  to,  and  says:  "  If  the  subject 
of  the  taxation,  whether  that  be  property  of  a  tangible  natiure 
or  a  privilege  conferred  by  the  State,  is  within  the  jurisdiction 
or  dominion  of  the  Legislatiu-e,  then  it  is  for  that  body  to 
determine  the  question  of  taxation.  In  the  statute  now 
imder  consideration  the  State  has  enacted  that  as  a  condition 
of  exercising  a  power  of  appointment,  it  shall  be  '  deemed  a 
transfer  taxable  under  the  provisions  of  this  act  in  the  same 
manner  as  though  the  property  to  which  such  appointment 
relates  belonged  absolutely  to  the  donee  of  such  power.' 
*  *  *  It  being  the  privilege  upon  the  right  to  succession  to 
property  by  means  of  a  will  that  is  taxed,  and  the  subject  of 
the  Utigation  being  within  the  jurisdiction  of  the  State,  it 
seems  clear  that  the  beneficiary  under  the  power  of  appoint- 
ment contained  in  the  will  of  Caroline  C,  Hull,  a  resident 
of  this  State,  upon  the  exercise  of  that  power  by  Wager  J. 
Hull,  likewise  a  resident  of  this  State,  is  bound  to  pay  the 
tax  imposed  upon  that  privilege,  regardless  of  the  question  of 
where  the  property  to  which  the  power  related  was  located. 
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Ida  M.  Hull  gets  all  of  her  rights  in  and  to  the  property  by 
reason  of  the  exercise  of  the  power,  a  privilege  granted  by 
the  State  of  New  York,  and  she  may  not  be  relieved  from  that 
obligation  because  of  the  fact  that  the  property  itself  was 
without  the  jurisdiction  of  the  State  at  the  time  the  power 
was  exercised." 

In  Matter  of  Daws  (167  N.  Y.  227)  practically  the  same 
question  was  presented,  and  the  court  there  held:  "  But 
whatever  be  the  technical  source  of  title  of  a  grantee  under 
a  power  of  appointment,  it  cannot  be  denied  tiiat  in  reality 
and  substance  it  is  the  execution  of  the  power  "that  gives 
to  the  grantee  the  property  passing  under  it.  *  *  *  If, 
as  said  by  the  Supreme  Court  of  the  United  States,  the  right 
to  take  property  by  devise  is  not  an  inherent  or  natmral  right, 
but  a  privilege  accorded  by  the  State  which  it  may  tax  or 
charge  for,  it  follows  that  the  right  of  a  testator  to  make  a 
will  or  testamentary  instrument  is  equally  a  privilege  and 
equally  subject  to  the  taxing  power  of  the  State.  When 
David  Dows,  Sr.,  devised  this  property  to  the  appointees 
under  the  will  of  his  son,  he  necessarily  subjected  it  to  the 
charge  that  the  State  might  impose  on  the  privilege  accorded 
to  the  son  of  making  a  will.  That  charge  is  the  same  in 
character  as  if  it  had  been  laid  on  the  inheritance  of  the 
estate  of  the  son  himself,  that  is,  for  the  privilege  of  succeeding 
to  property  imder  a  will." 

In  both  of  these  cases^  however,  the  beneficiaries  imder 
the  will  of  the  respective  donees  unquestionably  took  .imder  a 
will  probated  under  the  laws  of  the  State  of  New  York,  whereas, 
in  the  case  at  bar  the  testatrix  had  only  to  execute  a  will  in 
conformity  with  the  laws  of  the  State  of  Massachusetts  in 
order  to  exercise  the  power  of  appointment  conferred  upon 
her  under  the  wills  of  her  father  and  grandfather.  This  she 
did,  and  her  will  has  not  been  offered  for  probate  in  this 
State. 

In  Matter  of  Delano  (176  N.  Y.  486)  the  Court  of  Appeals 
again  considered  the  validity  of  a  transfer  tax  imposed  upon 
the  exercise  by  will  of  a  power  of  appointment  conferred  upon 
the  testatrix.  In  that  case  the  power  had  been  conferred  by 
deed  and  not  by  will.  The  Appellate  Division,  First  Depart- 
ment (82  App.  Div.  147),  held  that  as  the  deed  in  question  t 
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was  made  and  delivered  pnor  to  the  enactment  of  the  Trans- 
fer Tax  Act,  the  estate  passing  upon  the  exercise  of  the 
power  of  appointment  by  I^aura  Astor  Delano  was  not  tax- 
able. The  opinion  in  the  Appellate  Division  attempted  to 
distinguish  the  facts  in  the  Delano  case  from  the  facts  in 
Matter  of  VanderbiU  (50  App.  Div.  246;  affd.,  163  N.  Y. 
597),  in  which  case  the  validity  of  the  tax  imposed  under 
the  foresaid  section  of  the  then  existing  Tax  Law  was 
upheld.  The  decision  of  the  Appellate  Division  was,  how- 
ever, reversed  in  the  Court  of  Appeals  (176  N.  Y.  486). 
The  Court  of  A*ppeals  did  not  question  the  general  rule  that 
the  theoretical  source  of  title  of  the  beneficiary  under  the 
will  ctf  Mrs.  Delano  was  the  deed  which  granted  the  power 
of  appointment,  but  held,  Judge  Vann  writing:  *'  The  statute, 
as  we  read  it,  does  not  attempt  to  impose  a  tax  upon  property, 
but  upon  the  exercise  of  a  power  of  appointment.  The  power 
in  this  case  was  exercised  by  will,  in  such  a  way  that  the 
appointee,  became  entitled  to  all  the  property,  instead  of  an 
aliquot  part.  While  the  property  came  to  him  by  deed  from 
his  grandfather,  only  a  paist  of  it  could  havejreached  him  but 
for  the  will  of  liis  aunt.  His  title  to  the  most  of  it  depended 
on  the  wiU,  as  well  as  upon  the  deed.  He  is  compelled  to 
resort  to  the  will  in  order  to  establish  his  right,  for  the  deed 
alone  ^11  not  suffice.  The  privilege  of  making  a  will  is  not 
a  natural  or  inherent  right,  but  one  which  the  State  can  grant 
or  withhold  in  its  discretion.  If  granted,  it  may  be  upon 
such  conditions  and  with  such  limitations  as  the  Legislature 
sees  fit  to  create.  The  payment  of  a  suna  in  gross,  or  of  an 
amount  measured  by  the  value  of  the  property  affected,  may 
be  exacted,  or  the  right  may  be  limited  to  one  or  more  kinds 
of  property  and  withdrawn  as  to  all  others.  The  Logislatiire 
could  provide  that  no  power  of  appointment  should  be  exercised 
by  will,  or  that  it  should  be  exercised  only  upon  the  payment 
of  a  gross  or  ratable  sum  for  the  privil^e.  It  could  exact 
this  condition,  independent  of  the  date  or  origin  of  the  power. 
All  this  necessarily  flows  from  the  absolute  control  by  the 
Legislature  of  the  right  to  make  a  will.  *  *  *  As  the 
tax  is  imposed  upon  the  exercise  of  the  power,  it  is  unimportant 
how  the  power  was  created.  The  existence  of  the  power  is 
the  important  fact,  for  what  may  be  done  under  it  is  not 
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affected  by  its  origin.  *  *  *  The  statute  applies  to  all 
powers  alike;  without  distinction  on  account  of  the  method 
of  creation  or  the  date  of  creation,  and  provides  that  the 
exercise  of  the  power  shall  be  deemed  a  taxable  transfer  of 
the  property  affected,  the  same  as  if  it  had  belonged  absolutely 
to  the  donee  of  the  power  and  had  been  bequeathed  or  devised 
by  such  donee." 

The  decision  of  the  Court  of  Appeals  in  the  Delano  case  was 
sustained  in  the  United  States  Supreme  Court  in  Chankr  v. 
Kelsey  (205  U.  S.  466).  The  opinion  was  written  by  Mr. 
Justice  Day  and  the  court  held  that  the  assessment  of  the  tax 
under  the  New  York  State  law  was  not  in  violation  of  the 
Federal  Constitution  (Art.  1,  §  10,  subd.  1;  14th  Amend.,  §  1), 
and  that  the  State  had  a  clear  right  to  tax  the  exercise  of  a 
power  of  appointment.  The  learned  justice  said,  in  part, 
referring  to  the  objection  that  property  was  being  taken 
without  due  process  of  law:  "  In  support  of  this  conten- 
tion, common  law  authorities  are  cited  to  the  proposition  that 
an  estate  created  by  the  execution  of  a  power  takes  effect 
in  the  same  manner  as  if  it  had  been  created  by  the  deed 
which  raised  the  power;  that  the  beneficiary  takes,  not  under 
the  execution  of  the  power  by  the  donee,  but  by  authority 
and  under  grant  from  the  grantor,  in  like  manner  as  if  the 
power  and  the  instrument  which  created  it  had  been  incor- 
porated into  one  instrument.  *  *  ♦  However  technically 
correct  it  may  be  to  say  that  the  estate  came  from  the  donor 
and  not  from  the  donee  of  the  power,  it  is  self-evident  that  it 
was  only  upon  the  exercise  of  the  power  that  the  estate  in 
the  plaintiffs  in  error  became  complete.  *  *  *  It  may 
be  that  the  donee  had  no  interest  in  the  estate  as  owner,  but 
it  took  her  act  of  appointment  to  finally  transfer  the  estate 
to  some  of  the  class  and  take  it  from  others.  Notwithstanding 
the  conmion  law  rule  that  estates  created  by  the  execution 
of  a  power  take  effect  as  if  created  by  the  original  deed,  for 
some  purposes  the  execution  of  the  power  is  considered  the 
source  of  title." 

It  follows  from  the  above  decisions  that  while  upon  prin- 
ciple an  inheritance  tax  is  not  one  upon  property  but  is  rather 
one  upon  the  succession  of  property,  the  State  has  also  the 
App.  Div.— Vol.  CXCVII.        39 
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li^t  to  levy  a  tax  upon  the  exearci&e  of  a  power  <rf  appoint- 
ment in  any  case  wharein  such  pow^  is  executed  by  virtue 
of  the  authority  granted  by  the  State  whenev^  such  authcmty 
or  privilege  is  necessary  to  pass  the  title  of  the  property  to 
the  beneficiary. 

The  Court  of  Appeals  has  held  in  Matter  of  Fearing  (200 
N.  Y.  340)  that  when  property  is  transferred  under  a  pow^  of 
appointment  and  the  appointee  is  a  resident  of  anoth^  State, 
a  tax  cannot  be  assessed  on  the  transfer  for  the  reason  that 
the  privilege  of  exercising  the  power  is  granted  by  the  laws 
of  a  State  other  than  the  State  of  New  York.  Tlie  opiniim 
was  written  by  Judge  Gray,  who  says,  in  part:  "  Such  an 
appointment  to  others  was,  for  the  purposes  of  taxation,  to 
be  deemed  the  equivalent  of  a  bequest,  or  devise,  by  the 
donee  of  the  power  of  property  belonging  to  the  donee.  Prior 
to  this  amendment  of  the  Transfer  Tax  Law,  there  was  no 
provision  for  the  taxation  of  transfers  under  powers  of  appoint- 
ment; but,  with  the  passage  of  the  amendment,  the  privilege 
of  exercising  the  power  by  will  was  subjected  to  the  charge 
of  a  tax  upon  the  right  of  the  appointees  to  take.  Whereas, 
previously,  the  source  of  the  appointees'  right  of  succession 
was  deemed  to  be  in  the  will  creating  the  power  of  appoint- 
ment; thereafter,  it  was  to  be  deemed  to  be  in  the  execution 
of  the  power  itself.  The  actual  transfer  eflfected  by  the 
exercise  of  the  power  was  to  be  taxed.  The  Legislature,  in 
the  exercise  of  its  control  over  testamentary  dispositions  of 
property,  could  validly  burden  such  transfers  with  a  tax, 
regardless  of  the  technical  source  of  the  title  of  the  appointee 
imder  the  rules  of  the  common  law." 

In  the  Fearing  case  the  donee  of  the  power  was  a  non-resident 
of  this  State.  The  property  transferred  under  her  will  in 
the  exercise  of  such  power  was  bonds  outside  of  the  State  of 
New  York.  The  grantor  of  the  power,  Daniel  B.  Fearing, 
died  in  1870,  a  resident  of  the  State  of  New  York,  leaving  a 
will  which  created  the  power  and  which  will  was  in  this  State 
admitted  to  probate.  The  only  question  which  appears  to 
have  been  determined  in  Matter  of  Fearing  is  that  a  tax  can- 
not be  levied  under  our  Tax  Law  upon  the  exercise  of  a  power 
of  appointment  by  a  donee  who  is  a  non-resident  of  this  State 
and  who  attempts  to  execute  the  power  by  a  will  or  deed 
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made  pursuant  to  authority  conferred  by  another  State.  It 
does  not,  however,  necessarily  follow  that  the  State  of  New 
York  has  any  constitutional  authority  to  levy  a  tax  upon  a 
transfer  of  property  under  a  power  of  appointment  the  exercise 
of  which  is  not  wholly  dependait  upon  a  privilege  granted  by 
this  State.  In  the  case  at  bar  the  decedent  has  exercised  the 
power  of  appointment  conferred  upon  her  under  the  wills  of 
her  father  and  grandfather  by  an  instrument  which  has  been 
admitted  to  probate  in  the  State  of  Massachusetts  and  which 
has  not  been  offered  for  probate  in  the  State  of  New  York. 
It  is  not  apparent  that  the  exercise  of  the  power  or  ihe  validity 
of  the  will  in  question  is  in  any  respect  dependent  upon  the 
laws  of  the  State  of  New  York,  or  upon  any  authority  or  privilege 
granted  or  extended  by  the  laws  of  New  York  to  the  testairix. 
Something  more  than  the  mere  residence  or  domicile  of  the 
testatrix  is  necessary  in  order  to  subject  the  property  to 
taxation  which  passed  under  the  exercise  of  the  powers  of 
appointment.  The  State  Comptroller  claims  that  an  impor- 
tant privilege  has  been  conferred  upon  the  testatrix  by  reason 
of  which  the  State  is  entitled  to  assess  a  tax  upon  the  transfer. 
One  cannot  read  the  will  of  the  testatrix  without  being 
impressed  that  it  was  her  mtention  to  exercise  the  powers  of 
appointment  under  the  laws  of  Massachusetts  and  by  a  will 
executed  agreeably  to  the  laws  of  that  State,  and  that  she 
realized  and  appreciated  that  she  need  not  take  advantage 
of  the  laws  of  the  State  of  New  York  or  of  any  privil^e 
thereby  extended  in  order  to  pass  a  valid  title  to  the  property 
over  which  she  had  such  power  of  appointment. 

The  respondent  contends  that  the  question  at  issue  has  been 
twice  passed  upon  in  the  Surrogate's  Court  of  New  York  and 
Kings  counties,  the  first  case  being  that  .of  Matter  of  Frazier 
(N.  Y.  L.  J.  March  28,  1912),  and  the  later  case.  Matter  of 
Seaman  (Id.  Dec.  5,  1913).  In  Matter  of  Frazier  (supra)  the 
decedent  was  a  resident  of  this  State  and  exercised  a  power  of 
appointment  under  a  last  will  and  testament  which  was  pro- 
pounded and  admitted  to  probate  in  this  State.  The  learned 
surrogate,  in  commenting  upon  the  right  of  the  State  to  assess 
a  transfer  tax,  said:  ^'  The  right  of  an  individual  to  make  a  will 
or  testamentary  instrument  is  not  a  natural  or  inherent  right, 
but  a  privilege  which  the  State  can  grant  or  withhold  at  its 
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discretion.  *  *  *  The  transfer  tax  is  not  a  tax  on  property, 
but  on  the  privilege  granted  by  the  State  to  an  individual  to 
succeed  to  the  property  of  a  deceased  person,  and  the  power 
which  confer^  this  privilege  may  inapose  a  tax  upon  it.  [Magaun 
V.  lUinois  Trust  &  Savings  Bank,  170  U.  S.  283.]  As  the  dece- 
dent was  a  resident  of  this  State  the  privilege  of  making  a  will 
by  which  she  disposed  of  the  property  constituting  the  trust 
fund  was  one  granted  by  this  State.  That  she  might  have 
exercised  the  power  by  an  instrument  in  writing  in  the  nature 
of  a  last  will  and  testament  is  immaterial,  because  as  a  matta: 
of  fact  she  did  not  attempt  to  exercise  the  power  by  any 
other  writing  than  that  propoimded  in  this  State  as  her  last 
will  and  testament.  *  *  *  The  trustees  of  her  father's  estate 
paid  to  the  executors  appointed  under  the  decedent's  will 
in  this  State  the  property  constituting  the  trust  fimd  held  by 
them,  and  the  executors  distributed  this  property  to  the 
various  legatees  in  accordance  with  the  provisions  of  decedent's 
will.  Therefore,  the  right  of  these  legatees  to  succeed  to  the 
property  was  derived  from  the  will  of  decedent,  and  upon  this 
privilege  the  State  of  New  York  may  impose  a  tax." 

In  the  Seaman  Case  (supra)  the  surrogate  based  his  decision 
upon  the  authority  of  Matter* of  Frazier  (supra). 

In  the  case  at  bar,  however,  no  distribution  has  taken 
place  by  virtue  of  the  laws  of  the  State  of  New  York,  nor  has 
any  property  been  transferred  for  distribution  to  an  executor 
or  administrator  appointed  in  this  State,  nor  has  the  decedent's 
will  been  admitted  to  probate  in  the  State  of  New  York. 
In  fact,  neither  the  testatrix  nor  any  of  her  personal  repr^ 
sentatives  have  endeavored  in  any  way  to  take  advantage 
of  the  laws  of  the  State  of  New  York  for  the  purpose  of  passing 
the  title  to  or  distributing  any  part  of  decedent's  estate. 

While  the  last  two  cases  cited  seem  to  be  some  authority 
on  the  side  of  the  respondent.  Matter  of  Thomas  (39  Misc. 
Rep.  136)  holds  that  under  a  quite  similar  state  of  facts  the 
State  was  not  authorized  to  assess  a  tax  upon  the  transfer 
under  a  power  of  appointment  there  involved.  The  decision 
was  made  in  1902.  The  donor  of  the  power  there  under 
consideration  was  Edwin  L.  Parker,  who  was  a  resident  of 
Baltimore  county  in  the  State  of  Maryland.  In  his  will, 
made  and  proved  in  Maryland  in   1868,   he  devised  and 
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bequeathed  a  portion  of  his  residuary  estate  to  three  trustees 
then  and  at  all  times  thereafter  residents  of  the  State  of 
Maryland,  upon  a  trust  to  keep  the  same  invested  and  pay 
the  income  to  the  testator's  daughter,  Cordfelia  P.  Thomas, 
during  her  lifetime,  and  after  her  death  to  pay  or  transfer 
the  same  in  such  manner  as  she  by  her  last  will  and  testament 
might  direct.  Cordelia  P.  Thomas  married  and  died  in  1902, 
a  resident  of  the  county  of  New  York,  leaving  a  will  in  which 
she  exercised  the  power  of  appointment  thus  conferred.  This 
will  was  admitted  to  probate  in  the  county  of  New  York  and 
was  subsequently  determined  to  be  a  valid  execution  of  the 
power  of  appointment  under  her  father's  will  in  the  city  of 
Baltimore,  in  a  decree  which  directed  that  the  trustees  under 
the  will  of  her  father  pay  over  the  fund  in  their  hands  to  the 
api5ointees  of  the  testatrix.  All  of  the  assets  of  the  estate, 
like  those  in  the  case  at  bar,  were  outside  of  the  State  of 
New  York.  The  learned  surrogate  said:  "  A  strictly  literal 
construction  of  the  statute  would  require  the  imposition  of 
the  tax,  but  I  cannot  think  that  the  L^slature  intended  such 
a  result,  as  apphed  to  the  facts  of  the  present  case,  and  I 
am  of  opinion  that,  if  it  did,  the  statute  cannot  be  enforced. 
In  all  of  the  cases  it  is  quite  clearly  asserted  that  the  tax 
is  one,  not  upon  property,  but  upon  transfers  of  property 
made  by  will  or  decent,  where  the  right  to  make  or  receive 
such  transfers  is  accorded  by  the  laws  of  this  State,  and  which 
right  the  sovereign  power  of  this  State  may.  lawfully  abridge 
by  the  amount  of  the  tax.  It  was  upon  this  ground  that  the 
provision  of  law  now  under  consideration  was  determined  to 
be  constitutional. 

"  In  the  present  case  no  transfer  of  any  kind  of  any  part 
of  the  assets  of  the  estate  of  Edwin  L.  Parker,  in  the  hands 
of  his  tri^tees  at  the  time  of  the  death  of  his  daughter,  has 
been  effected  or  permitted  by  any  law  of  the  State  of  New 
York.  All  of  those  assets  were  in  the  State  of  Maryland, 
held  by  trustees  residing  in  Maryland,  imder  a  will  of  a  citizei) 
of  Maryland,  pursuant  to  the  laws  of  that  State.  It  is  true 
that  the  will  of  the  decedent  which  effected  the  appointment 
was  executed  here,  but  it  derived  none  of  its  force  or  validity 
from  our  law.  Its  legal  effect  depended  entirely  upon  the 
law  of  Maryland,  and  if  its  probate  in  this  State  was  necessary 
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or  useful  for  any  purpose,  it  was  only  because  the  law  of  the 
State  of  Maryland  so  declared." 

Had  it  become*  necessary  in  the  case  at  bar  to  admit  the 
decedent's  will  to  probate  in  this  State  for  the  piupose  of 
passing  the  title  to  any  part  of  the  property  over  which  the 
decedent  had  a  power  of  appointment,  or  had  the  personal 
representatives  of  the  deceased  elected  to  take  advantage  of 
our  laws  for  the  purpose  of  passing  the  title  to  such  property, 
there  might  be  some  argument  that  the  State  would  be 
authorized  to  assess  a  tax  upon  the  remainders  upon  the 
theory  that  such  power  was  exercised  by  virtue  of  a  privilege 
conferred  by  the  laws  of  New  York.  It  was  not  necessary  to 
the  exercise  of  such  power  to  projbate  the  will  here,  and  it  was 
not  probated  here.  The  case,  therefore,  is  barren  of  any 
proof  showing  that  the  State  of  New  York  has  granted  aqy 
right  or  privilege  which  has  in  any  way  affected  the  passage 
of  the  title  to  the  property  which  the  beneficiaries  clearly 
have  the  jright  to  possess  imder  the  laws  of  the  State  of 
Massaclfusetts  and  under  the  wills  in  question. 

It,  therefore,  follows  that  the  determination  reaqjied  by  the 
surrogate  in  respect  to  the  right  of  the  State  to  assess  a  tax 
under  the  section  of  the  Tax  Law  above  mentioned  was 
erroneous. 

Having  reached  the  conclusion  that  said  remainders  are  in 
no  event  subjecft  to  taxation,  it  is  unnecessary  to  consider 
the  second  question  raised  by  the  appellant  respecting  the 
manner  and  time  of  such  taxation,  or  the  amount  of  tax  to 
be  assessed. 

The  order  appealed  from  should  be  reversed,  wth  costs  to 
the  appellants  against  the  resj)ondent,  and  the  matter 
remanded  to  the  surrogate  of  New  York  cotmty  for  disposition 
in  accordance  herewith. 

DowLiNG,  Laughlin,  Smith  and  Greenbaxtm,  JJ.,  concur. 

Order  reversed,  with  costs  to  appellants  against  respondent, 
and  proceeding  remitted  to  Surrogates'  Court  for  further  action 
in  accordance  with  opinion.    Settle  order  on  notice. 
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Elliott  Service  Company,  Appellant,  v.  Dispatch  Photo 
News  Service  Company,  Inc.,  and  Others,  Respondents. 

First  Department,  July  1,  1921. 

Injunction  —  unfair  competition  —  corporation  using  another's 
methods  in  furnishing  photographic  and  pictorial  news  service  — 
injunction  pendente  lite  granted. 

A  motion  for  an  injunction  pendente  lite  should  be  granted  in  favor  of  a 
domestic  corporation,  engaged  in  furnishing  photographic  and  pictorial 
news  service  and  also  photographic  news  to  banks  and  other  financial 
institutions  by  means  which  it  has  devised,  against  another  corporation 
which  was  formed  by  one  of  its  former  employees  and  which  copied 
plaintiff's  methods,  first,  in  the  use  of  headings  for  ordinary  news  service 
which  simulated  those  of  plaintiff  and  especially  in  the  use  of  wire 
towers  and  other  structural  representations  which  produce  the  effect  of 
plaintiff's  headings;  second,  in  the  use  of  contract  slips  or  blanks  which 
in  color,  language,  shape  and  arrangement  are  copies  of  those  used  by 
plaintiff. 

Appeal  by  the  plaintiff,  Elliott  Service  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflBce  of  the  clerk  of  the  county  of 
New  York  on  the  10th  day  of  May,  1921,  denying  plaintiff's 
motion  for  an  injunction  pendente  lite. 

Oscar  W.  Jeffery  of  counsel  [Jeffery,  Kimball  &  Eggleston, 
attorneys],  for  the  appellant. 

Thomas  A.  0^ Connor  of  counsel,  for  the  respondents. 

DOWLING,  J.: 

Plaintiff,  which  is  a  domestic  corporation  having  its  principal 
place  of  business  in  the  borough  of  Manhattan,  city  of  New 
York,  has  been  continuously  engaged  in  business  since  July, 
1913,  in  furnishing  a  photographic  and  pictorial  news  service 
to  be  used  for  window  display  advertising  purposes  known 
as  a  "  service; "  this  service  consists  of  copies  of  large  photo- 
graphs of  interesting  current  events,  prepared  and  furnished 
by  plaintiff  to  its  customers  several  times  a  week  contained 
in  frames  furnished  by  it  adapted  for  the  easy  withdrawal 
and  insertion  of  photographs;  below  the  photograph  appears 
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printed  matter  known  as  a  "  caption  "  intended  to  attract 
public  attention,  and  below  both  of  these  appears  the  adver- 
tising card  bearing  the  advertisement  of  the  merchant  using 
the  service.  This  service  is  now  being  fiunished  to  over 
5,000  subscribers  throughout  the  United  States.  To  identify 
the  service  plaintiff  used  the  name  "  Associated  News  Service  " 
which  it  printed  in  large  type  at.  the  top  of  the  sheet  bearing 
the  photograph  and  caption,  against  a  background  of  wires 
extending  over  a  telegraph  pole  at  each  end  of  the  said  title 
to  circles  containing  representations  of  the  eastern  and  western 
hemispheres;  below  the  title  of  the  service  appears  in*  white 
letters  on  a  black  background  the  words  "  World's  Latest 
Events  In  Pictures."  The  frames  containing  the  matter 
furnished  for  its  service  by  plaintiff  are  of  uniform  size  and 
arrangement.  In  October,  1918,  plaintiff  devised  a  system 
for  furnishing  similar  photographic  news  to  banks  and  other 
financial  institutions  throughout  the  coimtry.  This  is  known 
as  a  bank  service  and  also  consists  of  a  frame  with  three  strips 
across  the  face  thereof  dividing  the  same  into  .panels  con- 
taining at  the  top  an  advertisement  of  the  institution,  below 
that  the  photograph,  then  a  third  panel  containing  the  caption, 
and  then  a  final  panel  containing  a  so-called  "  thrift  message." 
In  January,  1919,  plaintiff  further  extended  its  service  so  as 
to  cover  industrial  enterprises,  the  usual  photographic  service 
being  extended  by  providing  a  space  for  messages  to  employees 
intended  to  promote  the  betterment  of  industrial  relations. 
Plaintiff  lias  expended  large  sums  of  money  in  the  promotion 
and  advertisement  of  its  business. 

The  defendant  Harris  was  in  plaintiff's  employ  as  a  solicitor 
or  salesman  from  August,  1918,  until  November,  1920,  and 
about  a  month  after  leaving  the  same  he  formed  a  copartner- 
ship with  the  defendant  Mullany  for  the  purpose  of  conduct- 
ing a  business  similar  to  that  of  plaintiff  imder  the  name  of 
"  Dispatch  News  Service."  Thereafter  and  in  February,  1921, 
the  individual  defendants  caused  the  defendant  corporation, 
Dispatch  Photo  News  Service  Company,  Inc.,  to  be  incor- 
porated under  the  laws  of  the  State  of  New  York  for  the 
purpose  of  carrying  on  a  business  similar  to  that  of  the  plaintiff, 
and  that  corporation  took  over  the  business  theretofore  con- 
ducted by  the  individual  defendants. 
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It  is  because  of  the  manner  of  doing  business  by  defendants 
and  because  of  their  unfair  appro'priation  of  the  methods, 
paraphernalia,  literature  and  printed  matter  of  the  plaintiiff 
that  this  action  is  brought. 

The  most  casual  inspection  of  the  exhibits  in  the  case  leads 
to  the  conclusion  that  the  defendants'  purpose  was  to  copy 
as  closely  and  as  fully  as  it  could  be  done  the  service  of  the 
plaintiff  in  all  its  details.  Plaintiff  uses  in  soliciting  sub- 
scriptions contract  slips  varying  in  color  with  the  length  of 
time  for  which  the  subscription  is  entered;  the^  contract  for 
three  months'  service  is  printed  on  blue  paper;  that  for  six 
months  on  yellow  paper,  and  that  for  a  year  on  white  paper. 
The  defendants  have  copied  the  size,  shape,  color  and  language 
of  these  contracts  both  on  the  face  and  the  back  thereof 
until  they  are  exact  replicas  of  plaintiff's  stationery.  The 
rates  for  service  are  identical,  the  spacing  is  the  same,  the 
blanks  to  be  filled  in  are  in  the  same  position  and  it  is  impos- 
sible to  escape  the  conclusion  that  the  methods  of  soliciting 
business  in  this  particular  used  by  plaintiff  were  purposely 
copied  by  defendants  even  though  they  did  not  use  upon  the 
top  of  their  shps  the  sketches  used  upon  the  service.  The 
defendants  made  use  in  their  service  of  a  frame  closely 
similar  in  shape,  size  and  general  arrangement  to  that  used 
by  plaintiff  for  its  several  kinds  of  service.  In  the  heading 
of  defendants'  photographic  services  they  used  the  words  in 
large  black  type  "  Dispatch  News  Service  "  against  a  back- 
groimd  of  dots  supposed  to  represent  a  wireless  communication 
between  two  towers  inserted  at  either  end  of  the  name,  and 
behind  which  there  appears  on  one  side  a  representation  of  a 
locomotive  and  an  aeroplane  above  and  at  the  other  side  a 
steamship  with  an  airship  above.  Below  the  name  of  the 
service  appear  the  words  printed  in  white  against  a  black 
background  "  News  of  the  World  in  Pictures."  The  effect 
of  this  heading  is  to  reproduce  to  an  observer  the  effect  of  the 
plaintiff's  heading  upon  its  service,  and  while  in  some  of  its 
details  the  defendants'  device  varies  from  the  plaintiff's,  the 
result  of  the  careful  arrangement  of  the  elements  making  up 
defendants'  title  is  to  produce  a  palpable  simulation  of  that 
of  plaintiff. 

In  so  far  as  the  heading  upon  this  ordinary  service  is 
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concerned  there  is  a  clear  violation  of  plaintiff's  rights.  The 
defendants  have  been  so  solicitous  to  copy  plain tifTs  methods 
that  where  the  plaintiff  for  reasons  of  its  own  found  it  advisable 
to  omit  its  name  entirely  from  the  service  which  it  furnished 
to  financial  institutions  and  to  have  at  the  top  of  the  frame 
simply  the  name  of  the  bank  which  subscribed  for  the  service, 
the  defendants  have  slavishly  copied  this  service  and  have 
also  refrained  from  using  their  name  upon  their  competing 
service. 

While  there  are  some  details  of  plaintiff's  claim  which  are 
sufficiently  in  doubt  to  necessitate  the  decision  of  its  rights 
thereto  upon  a  trial  the  denial  at  this  time  of  all  the  relief 
which  the  plaintiff  has  demanded  is  not  to  be  taken  as  an 
expression  of  our  opinion  upon  the  merits  of  the  controversy. 
For  the  present  it  is  sufficient  to  say  that  we  believe  that 
plaintiff  is  entitled  to  a  temporary  injimction  restraining  the 
defendants,  pending  the  trial  of  this  action,  from  further  vio- 
lation of  plaintiff's  rights  in  the  following  particulars:  Firsty  in 
the  use  of  the  heading  used  by  them  upon  their  ordinary 
news  service  which,  as  has  been  shown,  simulates  that  used 
by  plaintiff,  the  particular  part  thereof  which  is  most  objec- 
tionable and  the  use  of  which  should  be  absolutely  discon- 
tinued being  the  combination  of  wire  towers  and  other  struc- 
tural representations  which  produce  the  effect  of  plaintiff's 
heading;  second,  in  the  use  of  the  contract  slips  or  blanks 
which  in  color,  language,  shape  and  arrangement  are  copies 
of  those  used  by  plaintiff. 

These  being  the  more  glaring  instances  of  unfair  trade 
competition  and  those  by  which  the  greatest  damage  is  likely 
to  be  wrought  to  plaintiff  pending  a  trial  of  the  other  issues, 
the  relief  sought  is  granted  to  that  extent. 

The  order  appealed  from  will,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  granted 
to  the  extent  indicated,  with  ten  dollars  costs. 

ClarkE;  p.  I.,  Smith,  Page  and  Greenbaum,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  as  indicated  in  opinion,  with  ten  dollars 
costs.    Settle  order  on  notice. 
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Stella  Haas,  Respondent,  v,  Benjamin  Haas,  Appellant. 

First  Department,  July  1,  1921. 

Husband  and  wife  —  separation  —  affidavit  on  motion  to  punish 
defendant  for  contempt  insufficient  for  failure  to  show  that 
sequestration  proceedings  would  be  ineffectual  —  Judgment  com- 
pelling defendant  to  provide  for  maintenance  of  children  unwar- 
ranted where  complaint  dismissed  upon  merits. 

The  moving  affidavit  on  an  application  to  punish  the  defendant  in  a 
separation  action  for  contempt  for  failure  to  pay  the  allowance  awarded 
for  the  support  of  his  children,  which  merely  states  that  defendant  has 
no  bank  account,  nor  business  of  his  own,  and  that  his  salaxy  is  a  certain 
sum  per  week,  is  insufficient  to  satisfy  the  court  that  sequestration  pro- 
ceedings wiU  be  unavailing. 

A  judgment  may  not  be  rendered  under  section  1766  of  the  Code  of  Civil 
Procedure  compelling  the  defendant  in  an  action  for  separation  to  make 
provision  for  the  maintenance  of  the  children  of  the  marriage,  where 
the  complaint  is  dismissed  upon  the  merits. 

Appeal  by  the  defendant,  Benjamin  Haas,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  coimty  of  New 
York  on  the  17th  day  of  March,  1921,  adjudging  the  defendant 
guilty  of  contempt  of  court. 

Nathaniel  Cohen;  {or  the  appellant. 

Joseph  Gans  of  counsel  [C  Arthur  Jensen  with  him  on  the 
brief],  for  the  respondent. 

Merkell,  J.: 

This  appeal  is  by  the  defendant  from  an  order  adjudging 
him  in  contempt  of  court  for  failing  to  pay  an  allowance 
of  $4  a  week  provided  by  the  judgment  herein  for  the  support 
and  education  of  the  infant  daughter  of  the  parties,  and  also 
by  reason  of  the  failure  of  the  defendant  to  bear  the  expense 
of  medical  and  surgical  treatment  of  said  daughter  while  ill. 
The  court  in  the  order  adjudging  the  defendant  guilty  of 
contempt  for  a  willful  and  deliberate  violation  of  said  decree 
imposed  a  fine  of  $704,  that  being  the  amount  of  defendant's 
default  in  said  payments  for  the  support,  education  and 
medical  attendance  of  said  daughter  of  the  parties. 
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The  action  was  brought  by  the  plaintiff  to  obtain  a  decree 
of  separation  from  the  defendant  because  of  the  latter's  cruel 
and  inhuman  treatment  of  the  plaintiff.  The  defendant 
answered  in  the  action  and  set  up  a  counterclaim  of  abandon- 
ment of  the  defendant  by  the  plaintiff.  The  issues  were 
tried  and  at  the  close  of  the  trial  the  court  at  Special  Term 
rendered  judgment  dismissing  the  complaint  upon  the  merits 
and  also  dismissing  upon  the  merits  the  coimterclaim  inter- 
posed by  the  defendant.  Assuming  to  act  in  pursuance  of 
section  1766  of  the  Code  of  Civil  Procedure  the  court  in  the 
judgment  herein  awarded  the  care,  custody  and  control  of 
Arline  Haas,  the  infant  daughter  of  the  parties,  to  the  plaintiff 
with  the  privilege  to  £he  defendant  of  seeing  and  taking  out 
said  child  between  the  hours  of  ten  o'clock  in  the  forenoon 
and  six  o'clock  in  the  afternoon  every  Sunday,  said  decree 
providing  that  the  child  be  sent  by  the  plaintiff,  accompanied 
by  a  proper  person.  It  was  further  ordered,  adjudged  and 
decreed  in  and  by  said  judgment  that  the  defendant  pay 
to  the  plaintiff  the  sum  of  four  dollars  per  week  as  and  for  the 
maintenance,  support  and  education  of  said  infant  daughter 
of  the  parties,  such  payments  to  commence  from  the  date 
of  the  entry  of  said  decree  in  March,  1918,  with  the  privilege 
to  the  plaintiff  of  applying  to  the  court  for  an  additional 
allowance  for  the  maintenance,  support  and  education  of  said 
infant  as  the  cost  of  the  maintenance,  support  and  education 
of  s£Cid  infant  should  increase  or  in  the  event  of  an  increase 
in  defendant's  income.  It  was  also  provided  in  the  said 
judgment  that  the  defendant  pay  any  and  all  medical  and 
drug  bills  that  might  be  incurred  in  good  faith  by  reason  of 
any  illness  from  which  said  infant  might  suffer.  Provision 
was  also  made  for  the  removal  of  said  infant  daughter  to  the 
country  and  the  plaintiff  was  required  to  bring  the  child 
back  to  the  city  each  Sunday  in  case  she  remained  in  the 
country  for  a  period  of  more  than  four  weeks. 

The  moving  affidavits  herein  established  to  the  satisfaction 
of  the  court  that  following  the  entry  of  said  decree  a  certified 
copy  thereof  was  served  upon  the  defendant,  and  that  he 
thereupon  paid  the  weekly  allowance  of  $4  up  to  and  including 
May  23,  1918,  and  that  from  said  date  until  the  institution 
of  these  contempt  proceedings  the  defendant  had  paid  nothing 
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for  the  support  of  said  infant  daughter  of  the  parties.  The 
affidavits  also  show  that  in  the  spring  of  1919  the  said  daughter 
became  sick  with  tonsilitis  necessitating  an  operation,  and 
that  the  bill,  amounting  to  $152,  incurred  for  medical  services 
in  connection  therewith,  was  presented  to  the  defendant,  but 
that  he  refused  to  pay  the  same,  and  that  thereupon  the 
plaintiff  paid  said  bill.  The  moving  affidavits  also  show  that 
said  child  was  taken  to  the  defendant's  house  and  left  there 
every  Sunday,  pursuant  to  the  requirements  of  said  decree, 
until  about  five  or  six  months  prior  to  the  institution  of  these 
proceedings;  that  the  defendant  did  not  see  said  child  or 
remain  with  the  child  but  a  few  minutes  when  brought  to  his 
home,  and  that  on  many  Sundays  he  was  not  at  home  at  all 
when  the  child  was  taken  there,  and  on  some  occasions  he 
left  a  few  minute5~after  the  child's  arrival,  remaining  away 
the  balance  of  the  day;  that  notwithstanding  such  treatment 
on  the  part  of  the  defendant,  the  child  was  taken  each  Sunday 
to  the  defendant's  home,  until  five  or  six  months  prior  to  the 
institution  of  these  proceedings,  when  the  plaintiff  stopped 
sending  the  child  at  the  child's  request  and  upon  the  child's 
representation  that  she  did  not  want  to  go  because  of  constant 
quarrels  and  fighting  at  the  home  of  the  defendant's  sister  where 
the  defendant  resided;  that  the  plaintiff  sent  said  daughter 
to  the  defendant's  home  regularly  every  Sunday  for  two  years 
and  a  half  after  the  defendant  defaulted  in  his  payments  for 
the  support  of  said  child. 

The  defendant  in  his  affidavit  opposing  the  contempt 
proceedings  swears  that  after  the  denial  of  a  judgment  of 
separation  herein  the  plaintiff  went  to  Reno,  Nev.,  and  obtained 
a  divorce  there  and  subsequently  remarried,  and  that  thereupon 
the  defendant  brought  action  against  the  plaintiff  for  absolute 
divorce  which  was  pending  and  about  to  be  tried  at  the  time 
of  the  institution  of  these  contempt  proceedings.  The  defend- 
ant avers  in  his  affidavit  that  since  March,  1918,  he  was  denied 
access  to  his  said  child,  and  that  solely  upon  the  ground  of 
such  refusal  he  had  refrained  from  paying  the  amount  directed 
by  the  judgment. 

The  court  entertained  the  application  to  punish  the  defendant 
for  contempt,  and  granted  the  order  appealed  from. 

The  defendant  seeks  a  reversal  of  the  order  adjudging  him 
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in  contempt  and  penalizing  him  therefor,  upon  two  grounds: 
Firsty  that  the  moving  papers  upon  which  said  order  was 
granted  were  insufficient  in  that  they  did  not  show  that 
sequestration  proceedings  would  be  ineffectual;  and  second, 
that  the  action  for '  separation  having  been  dismissed  upon 
the  merits,  the  court  was  powerless  to  make  a  decree  awarding 
the  custody  of  the  infant  daughter  of  the  parties  to  the  plaintiff 
and  making  said  provision  for  her  support  by  defendant.  I 
think  the  order  appealed  from  should  be  reversed  upon  each 
of  the  grounds  urged  by  the  appellant. 

As  to  the  insufficiency  of  the  papers  upon  which  the  order 
was  granted,  the  Code  of  Civil  Procedure  (§  1772)  provides 
that  where  a  husband  defaults  in  making  any  payment  required 
by  a  judgment  or  order  in  an  action  for  separation,  the  court 
may  cause  his  personal  property  and  the  rents  and  profits 
of  his  real  property  to  be  sequestered.  Section  17'?3  of  the 
Code  provides  that  the  defaulting  husband  may  be  punished 
in  contempt  for  failure  to  pay  any  sum  required  by  section 
1772  where  it  appears  presumptively  to  the  satisfaction .  of 
the  court  that  payment  cannot  be  enforced  by  means  of 
sequestration  proceedings.  In  short,  the  Code  requires  that 
before  the  husband  can  be  punished  for  contempt  the  court 
must  be  satisfied  that  sequestration  proceedings  will  be 
imavailing  to  collect  the  moneys  required  to  be  paid.  In 
an  effort  to  comply  with  the  Code  requirement,  the  plaintiff 
stated  in  her  moving  affidavit:  "  That  the  defendant  has  uq 
bank  accoxmt,  nor  has  he  a  business  of  his  own,  but  is  working 
as  a  union  cutter  for  a  weekly  salary  and  earns  about  $60.00 
per  week.  That  for  the  reasons  stated  a  sequestration 
proceeding  against  the  defendant  would  be  of  no  avail,  for 
the  purpose  of  collecting  the  aforesaid  money."  No  other 
averment  than  the  above  is  offered  to  satisfy  the  court  that 
sequestration  proceedings  would  be  unavailing,  and  such 
averment  was  clearly  insufficient.  The  affidavit  does  not 
state  that  defendant  has  no  personal  property  other  than  a 
bank  account  or  a  business,  nor  does  it  state  that  he  has  no 
real  estate,  the  rents  and  profits  from  which  might  be 
sequestered.  The  plaintiff  merely  swears  that  defendant  has 
no  bank  account  nor  business  of  his  own.     The  moving  affidavit 

clearly  deficient.     {Sandford  v.   Sandford,  44  Hun,   564; 
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Whitney  v.  Whitney,  19  Civ.  Proc.  Rep.  265.)  There  must 
be  a  strict  compliance  with  the  statutory  requirements. 
(Matzke  v.  Matzke,  185  App.  Div.  533.)  There  was  no  sufficient 
basis  for  the  order  to  punish  the  defendant  for  contempt. 

I  am  also  of  the  opinion  that  having  dismissed  the  complaint 
upon  the  merits,  the  court  was  without  power  to  render  judg- 
ment compelUng  the  defendant  to  provide  for  the  maintenance 
of  the  infant  daughter  of  the  parties.  The  respondent 
attempts  to  justify  the  judgment  rendered  under  section 
1766  of  the  Code  of  Civil  Procedure.  While  the  general 
language  of  that  Code  section  might  seem  to  support  such 
contention,  yet  the  court  is  only  thereby  permitted  in  a  proper 
case  to  render  a  judgment  compelUng  the  defendant  to  make 
provision  for  the  maintenance  of  the  children  qf  the  marriage 
without  rendering  a  judgment  of  separation.  The  Code 
(§  1766)  falls  far  short  of  authorizing  such  a  judgment  where, 
as  in  the  case  at  bar,  plaintiff  is  denied  a  judgment  for 
separation  and  her  complaint  is  dismissed  upon  the  merits. 

The  courts  have  quite  uniformly  held  that  while  a  judgment 
may  be  rendered  under  section  1766  of  the  Code  of  Civil  Pro- 
cedure in  an  action  for  separation,  compelling  the  defendant  to 
make  provision  for  the  maintenance  of  the  children  of  the 
marriage  where,  under  the  circumstances  of  the  case,  such  a 
judgment  is  proper  without  rendering  a  judgment  of  separa- 
tion, section  1766  of  the  Code  applies  only  where  a  separation 
can  be  decreed  upon  the  evidence.  {Davis  v.  Davis,  75  N.  Y. 
221;  Ramsden  v.  Ramsden,  91  id.  281;  Kamman  v.  Kamman, 
JVo.  i,  167  App.  Div.  423;  Robinson  v.  Robinson,  146  id.  533; 
Chamberlin  v.  Chamberlin,  193  id.  784.) 

In  the  case  at  bar  the  learned  justice  held  that  the  evidence 
was  insufficient  to  justify  a  judgment  for  separation  and 
dismissed  the  complaint.  The  requirement,  therefore,  that 
the  defendant  pay  for  the  maintenance  of  the  infant  daughter 
of  the  parties  was  without  authority  of  law. 

The  order  appealed  from  should  be  reversed  and  the  motion 
denied,  without  costs. 

Clarke,  P.  J.,  Laughlin,  Dowung  and  Greenbaum,  JJ., 
concur. 

Order  reversed  and  motion  denied,  without  costs. 
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John  Fleming,  Plaintiflf,  v.  James  J.  Larkin,  as  Sole  Surviving 
Executor,  etc.,  of  John  Fleming,  Deceased,  Appellant, 
Impleaded  with  John  Fleming,  Jr.,  and  Others,  Defend- 
ants, and  MoRAN  Towing  and  Transportation  Company, 
Respondent. 

First  Department,  July  1,  1921. 

• 
PlaadinffB  —  ouit  for  construction  of  wiU  —  motion  by  defendant 
tnutee  to  strike  out  irrelevant  aUeffations  of  interrenor  demanding 
paypient  of  its  claim  against  plaintiff  granted. 

In  a  suit  to  obtain  the  construction  of  a  will  and  to  determine  whether 
and  to  what  extent  the  plaintiff  is  entitled  to  receive  the  trust  estate,  a 
motion  by  the  defendant  trustee  to  strike  out  allegations  in  the  answer 
of  an  intervener  setting  forth  the  particulars  with  reference  to  its  claim 
against  the  plaintiff  and  its  reduction  to  judgment,  the  issuance  of  a 
garnishee  execution  and  the  obtaimng  of  a  lien  against  said  trust  estate 
and  the  income  thereof,  and  the  demand  for  judgment  that  the  funds 
in  the  hands  of  the  defendant  trustee  be  held  liable  for  the  claim  of  said 
intervener  and  that  payment  be  decreed,  should  have  been  granted, 
for'  such  matters  are  dearly  not  within  the  controversy  as  determined 
by  the  complaint. 

Appeal  by  the  defendant,  James  J.  Larkin,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  elerk  of  the  county  of  New 
York  on  the  30th  day  of  March,  1921,  denying  said  defendant's 
motion  to  strike  out  each  and  every  affirmative  defense  from 
the  anwerof  the  defendant  Moran  Towing  and  Transportation 
Company. 

Thornton  Earlcyfor  the  appellant. 

David  L.  Podell  of  counsel  [Benjamin  S.  Kirsh  with  him  on 
the  brief],  for  the  guardian  of  John  Fleming,  Jr..  defendant, 
in  support  of  appellant. 

Donald  H.  Millard  of  counsel  [Paid  Bonynge,  attorney], 
for  the  respondent. 

Merkell,  J.: 

This  appeal  is  from  an  order  denying  the  motion  of  the 
defendant  James  J.  Larkin,  as  sole  executor  and  trustee  \mder 
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the  last  will  and  testament  of  John  Fleming,  deceased,  for 
an  order  to  strike  from  the  answer  of  the  defendant 
Moran  Towing  and  Transportation  Company  each  and  every 
affirmative  defense  therein  set  forth. 

This  action  is  brought  in  equity  by  the  plaintiff  John  Fleming 
to  procure  a  judicial  construction  of  the  last  will  and  testament 
of  his  father,  John  Fleming,  deceased,  and  to  obtain  the  decree 
of  the  court  directing  the  defendant  James  J.  Larkin,  as  sole 
surviving  executor  of  and  trustee  xmder  his  father's  will,  to 
pay  over  to  the  plaintiff  the  whole  or  a  part  of  the  residuary 
estate  of  his  said  father.    The  will  of  John  Fleming,  deceased, 
among  other  things,  by  its  14th  clause,  provided  that  the 
residue  of  his  estate  should  be  held  by  his  executors  named 
in  said  will,  or  the  survivor  of  them,  in  trust  to  invest  the 
same  and  receive  the  income  therefrom,  to  pay  taxes  and 
expenses  thereon,  and  pay  over  the  net  income  therefrom  in 
such  sums  as  testator's  said  executors  in  their  wise  judgment 
and  discretion  might  deem  proper  to  his  son,  the  plaintiff, 
until  he  should  attain  the  age  of  twenty-five  years,  at  which 
time,  the  will  provided,  by  said  14th  clause,  that  he  should 
be  paid  the  sum  of  $50,000,  and  upon  the  plaintiff  reaching 
the  age  of  thirty  years,  if  at  that  time,  in  the  wise  judgment 
and  discretion  of  testator's  said  executors,  or  the  survivor 
of  them,  testator's  said  son,  the  plaintiff,  was  capable  of 
properly  managing,  caring  for  and  preserving  the  same,  then 
the  testator  directed  that  the  remainder  of  his  residuary 
estate  be  paid  over  to  his  son,  the  plaintiff,  absolutely  and 
forever.    By  said  clause  the  testator  further  provided  that  in 
case  said  executors  in  their  wise  judgment  and  discretion 
should  determine  that  the  plaintiff  was  not  capable  of  properly 
managing   and   caring  for   the   remaiining   principal  of    the 
residuary  of  testator's  estate  upon  arriving  at  thirty  years 
of  age,  then  the  executors,  or  the  survivor  of  them,    were 
directed  to  continue  said  trust  imtil  such  time  as  they  miglit 
determine  that  the  plaintiff  was  competent  to  properly  manp^ 
and  care  for  the  same  or  until  his  death,  in  the  ineantime 
paying  the  net  income  to  testator's  said  son,  the  plaantifE,  in 
such  sxmis  and  at  such  tunes  as  said  executors  might   elect. 
In  the  event  of  the  death  of  said  son  before  distrib\xtioxi  oi 
App.  Div.— Vol.  CXCVII.         40 
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said  residuary  estate,  the  testator  left  the  same  to  other 
beneficiaries. 

The  plaintiff,  in  his  complaint,  alleges  that  he  has  attained 
the  age  of  thirty  years,  and  that  he  has  since  Us  father's 
death  conducted  his  business,  and  that  the  defendant  Larkin, 
as  sole  surviving  executor  and  trustee  under  said  will,  has 
determined  and  should  determh[ie  that  the  plaintiff  is  entitled 
to  said  re^duary  estate,  and  the  plaintiff  demands  judgment 
for  a  construction  of  his  father's  will,  and  particularly  the 
14th  clause  thereof,  in  such  manner  that  the  defendant,  as 
sole  surviving  executor  and  trustee,  be  directed  to  pay  to  the 
plaintiff  the  entire  balance  of  said  residuary  estate. 

The  defendant  Larkin,  as  sole  surviving  executor,  answered 
in  the  action,  denying  the  allegations  of  the  plaintiff's  complaint 
as  to  his  ability  to  successfully  manage  the  residuary  estate, 
and  alleging  the  necessity  for  the  continuance  of  said  trust 
in  the  hands  of  said  defendant. 

The  Moran  Towing  and  Transportation  Company,  after 
the  commencement  of  said  action,  applied  to  the  court  for 
leave  to  intervene  as  a  party  defendant,  alleging  that  it  was 
a  judgment  creditor  of  the  plaintiff  and  had  obtained  a  judg- 
ment against  him  in  the  Kings  County  Supreme  Court  on  July 
13,  1920,  in  the  sum  of  $18,243.14,  and  that  execution  against 
said  plaintiff  was  returned  unsatisfied,  and  that  thereafter  an 
order  was  made  and  entered  directing  a  garnishee  execution 
against  the  income  of  said  residuary  estate  held  in  trust  by 
the  defendant  Larkin  and  which  income  was  payable  to  the 
said  plaintiff  by  said  trustee,  and  that  thereupon  such  execution 
was  issued  to  the  sheriff  of  New  York  county  and  thereby  the 
said  trustee  was  required  to  pay  ten  per  cent  of  the  income 
of  said  estate  to  said  sheriff,  and  that  thereby  the  Moran 
Towing  and  Transportation  Company  acquired  and  now 
possesses  a  specific  lien  upon  the  trust  estate  and  the  income 
thereof,  and  was  a  necessary  party  to  the  action  affecting 
the  same.  An  order  was  made  permitting  said  defendant 
to  intervene.  Thereupon  the  said  intervening  defendant 
answered,  denying  the  allegations  of  the  17th  clause  of  plaintiff's 
complaint,  wherein  the  plaintiff  alleged  that  said  plaintiff 
and  the  defendant  James  J.  Larkin,  as  sole  surviving  executor 
and  trustee  of  the  last  will  and  testament  of  John  Fleming, 
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deceased,  and  John  Fleming,  Jr.,  and  the  other  contmgent 
remaindermen  named  in  said  will  were  the  only  parties 
interested  therein,  and  by  way  of  further  answer,  to  the 
complaint  the  said  intervening  defendant,  as  a  basis  for 
affirmative  relief  in  its  favor,  alleged  and  set  forth  its  claim 
against  the  estate  of  the  testator  and  in  particular  against 
the  interest  therein  of  the  plaintiff,  alleging  and  setting  forth 
the  particulars  with  reference  to  its  claim  against  the  plaintiff 
and  its  reduction  to  judgment,  the  issuance  of  the  garnishee 
execution,  and  the  obtaining  of  the  lien  of  said  towing  company 
against  said  trust  estate  and  the  income  thereof.  The  inter- 
vening defendant,  in  its  answer,  demanded  judgment  adjudging 
and  decreeing  that  the  estate  of  the  decedent  and  the  trust 
fimds  and  property  in  the  hands  of  the  defendant  Larkin, 
as  trustee,  were  liable  for  the  claim  of  the  said  intervening 
defendant,  and  that  the  court  decree  that  the  said  surviving 
executor  pay  to  the  said  intervening  defendant  in  satisfaction 
of  its  said  claim  the  balance  due,  with  interest.  It  was  to 
strike  out  the  allegations  of  said  answer  of  the  intervening 
defendant  that  the  appellant  applied,  and  his  application  was 
denied.    In  such  denial  I  think  the  court  clearly  erred. 

The  action  is  brought  to  obtain  a  construction  of  the  will 
of  the  testator,  and  to  determine  whether  and  to  what  extent 
the  plaintiff  is  entitled  to  receive  the  trust  estate.  In  the 
answer  of  the  intervenor  an  attempt  is  made  to  allege  and 
have  litigated  matters  clearly  not  within  the  domain  of  the 
controversy  as  determined  by  the  complaint.  This  may 
not  be  done.  {Nauss  v.  Nauss  Brothers  Co.,  No.  S,  195 
App.  Div.  328.) 

llie  defendant  trustee  properly  moved  to  strike  out  the 
irrelevant  matter  contained  in  the  respondent's  answer.  He 
could  not  demur,  and  his  only  remedy  was  by  motion  to 
strike  out.  (Code  Civ.  Proc.  §  545;  Stibbard  v.  Jay,  26 
Misc.  Rep.  261;  North  River  Savings  Bank  v.  Buckley ,  130 
N.  Y.  Supp.  787;  Bradley  v.  Sweeny,  No.  /,  120  App.  Div. 
315,  317.) 

If  the  plaintiff  is  unsuccessful  in  his  attempt  to  procure  a 
decree  herein  directing  the  turning  over  to  him  of  the  trust 
estate  and  the  trust  continues,  then  the  rights  of  the  intervenor 
will  be  protected  under  the  existing  order  that  the  said 
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defendant  be  paid  ten  per  cent  of  the  income  from  the  trust 
fund  payable  to  plainti£f.  If  the  plaintiff  succeeds  herein  in 
obtaining  possession  of  the  corpus  of  the  trust  estate,  then 
the  judgment  of  the  respondent  will  certainly  be  good,  and 
its  rights  may  be  amply  protected  through  adequate  means 
provided  by  law  for  the  enforcement  of  the  lien  of  its  judgment 
against  the  plaintiff. 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  of  the 
defendant,  appellant,  be  granted,  with  ten  dollars  costs. 

Clabee,  p.  J.,  LAUGmjN;  Dowling  and  GreenbauM;  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  defendant,  appellant's  motion  granted,  with  ten  dollars 
costs. 


John  Devoy,  Appellant,  v.  Walter  Nelles,  Respondent. 

First  Department,  July  1,  1921. 

Interpleader  —  notice  of  application  for  order  must  be  served  in 
same  manner  as  summons  —  personal  action  —  action  for  money 
had  and  received  —  Jurisdiction  of  non-resident  cannot  be  obtained 
by  service  of  notice  of  application  for  order  of  interpleader  outside 
of  State. 

A  notice  of  an  application  for  an  order  of  interpleader  under  section  820 
of  the  Code  of  Civil  Procedure  has  somewhat  the  effect  of,  and  must  be 
served  in  the  same  manner  as,  a  summons. 

In  a  personal  action  broufi^ht  upon  the  theory  of  money  had  and  received, 
jurisdiction  of  a  non-resident  cannot  be  acquired  by  service  of  a  notice 
of  an  application  for  an  order  of  interpleader  outside  the  State  either 
personally  or  by  substitution. 

Appeal  by  the  plaintiff,  John  Devoy,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  coimty  of  New  York 
on  the  17th  day  of  May,  1921,  substituting  as  defendants 
one  Hugh  Montague  "  as  treasurer  of  an  unincorporated 
association  of  more  than  seven  persons  known  as  the  Clan 
Na  Gael,  and  New  York  Volks-Zeitung,  a  domestic  corpora- 
tion," in  the  place  and  stead  of  the  defendant  Walter  Nelles. 
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John  Delahunty  of  counsel  [/•  J.  Kirby  with  hm  on  the 
brief],  for  the  appellant. 

Murray  C.  Bemays  of  counsel  [Hale,  Nelles  &  Shorr, 
attorneys],  for  the  respondent. 

Grbenbaum,  J.: 

The  action  is  brought  to  recover  the  sum  of  S5,000  upon 
the  theory  of  money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff. 

Section  820  of  the  Code  of  Civil  Procedure  requires  that 
notice  of  the  application  for  an  order  of  interpleader  shall  be 
given  to  the  claimant  and  the  adverse  party. 

The  affidavits  of  service  of  the  notices  on  the  alleged 
claimants  do  not  state  where  either  of  them  was  served. 
The  obvious  purpose  of  such  a  notice  is  to  bring  the  claimant 
before  the  court  and  give  him  an  opportunity  to  assert  his 
claim.  It  has  somewhat  the  effect  of  a  summons  and  must 
be  served  in  the  same  manner  as  a  summons  is  required  to  be 
served. 

The  affidavit  of  defendant  shows  that  he  wrote  to  the 
claimant,  treasurer  Hugh  Montague,  addressing  him  as  residing 
at  127  Autimm  street,  Passaic,  N.  J.,  and  that  Montague  in 
making  answer  to  that  letter  refers  to  his  place  of  business 
as  at  No.  1  Montgomery  street,  Jersey  City,  N.  J.  The 
presumption  which  was  conceded  upon  the  argument  is  that 
Montague  was  served  in  the  State  of  his  residence.  In  our 
opinion  there  was  no  proof  of  a  vaUd  service  upon  the  alleged 
claimant  Clan  Na  Gael. 

The  c'ourt  cannot  acquire  jurisdiction  by  service  of  the 
notice  on  a  non-resident  outside  the  State,  either  by  personal 
service,  or  by  substituted  service,  and  such  service  is  not  a 
compliance  with  the  requirement  as  to  notice  of  section  820 
of  the  Code. 

In  Bullowa  v.  Provident  Life  &  Trust  Co.  (125  App.  Div. 
545)  the  court  said  (at  p.  548):  "The  Code  requires  notice 
to  the  party  to  be  brought  in  and  does  not  leave  it  to  the 
court  to  prescribe  what  that  notice  shall  be.  It  necessarily 
follows  that  it  must  be  personal  notice  or  the  equivalent 
thereof,  and  it  needs  the  citation  of  no  authorities  to  show 
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that  the  courts  of  one  State  cannot  obtain  jurisdiction  over 
citizens  and  residents  of  another  State  by  notice  served 
by  mail  or  served  personally  without  the  State.  It  is  also 
evident  that  these  provisions  of  the  Code  of  Civil  Procedure 
contemplate  that  the  notice  shall  be  such  that  the  court  may 
thereby  obtain  jurisdiction  over  the  party  without  the  service 
of  other  process  and  may  thereupon,  if  the  facts  warrant  it, 
make  the  order  discharging  the  original  defendant  and  sub- 
stituting the  new  defendant  thus  brought  in  on  notice.  It 
would  seem,  therefore,  that  this  section  of  the  Code  of  CSvil 
Procedure  does  not  authorize  such  a  substitution  of  a  non- 
resident unless  service  is  made  personally  within  our  own 
State  or  the  party  voluntarily  appears  and  submits  to  the 
jurisdiction  of  the  court." 

This  is  a  personal  action  and  not  one  in  rem.  The  most 
recent  utterance  on  that  subject  is  the  Court  of  Appeals  in 
Hanna  v.  Stedman  (230  N.  Y.  326).  To  the- same  effect  is 
Rosenthal  v.   United  Transportation  Co.  (196  App.  Div.  540). 

In  Hanna  v.  Stedman  (supra)  the  head  note  correctly 
summarizes  the  opinion  as  follows:  "  2.  Actions  or  proceedings 
in  rem  have  for  their  subject  specified  property  which  is 
within  the  jurisdiction  and  control  of  the  court  to  which 
application  for  relief  is  made  and  do  not  include  an  action 
of  interpleader  wherein  the  plaintiff  sought  and  obtained  a 
judgment  determining  to  which  one  of  several  conflicting 
claimants  it  should  pay  moneys  conceded  by  it  to  be  due 
upon  a  personal  claim  to  some  one." 

It  follows  that  so  far  as  Hugh  Montague,  as  treasurer  of 
the  Clan  Na  Gael,  is  concerned  the  order  must  be  reversed. 
As  to  the  Volks-Zeitung,  since  it  has  defaulted  on  the  motion 
for  the  interpleader  and  it  does  not  clearly  appear  that  it  even 
asserts  a  claim,  the  order  in  its  entirety  is  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  for  inter- 
pleader is  denied,  with  ten  dollars  costs. 

Clakke,  p.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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In  the  Matter  of  the  Application  for  a  Compulsory  Accounting 
in  the  Estate  of  Jacob  Appell,  Deceased. 

Amanda  Appell  Evans,  Formerly  Amanda  Appell,  as  Execu- 
trix and  Trustee,  Appellant;  Albert  J.  Appell,  as  Executor 
and  Trustee  of  the  Last  Will  and  Testament  of  Said  Deceased^ 
Respondent. 

First  Depaxtment,  July  1,  1921. 

Kiecuton  and  administrators  —  order  of  reference  for  examination 
of  intermediate  account  inadvertently  granted  —  objections  to 
intermediate  account  premature  —  stay  of  proceedings  under 
•rder  of  reference  and  prior  orders  in  interest  of  estate. 

An  order  of  reference  providing  for  the  examination  of  an  intermediate 
account  of  an  executrix  and  trustee  was  inadvertently  granted  as  no 
authority  has  been  provided  for  such  an  examination.  The  filing  of 
objections  to  the  intermediate  account  was  premature. 

Since  considerable  testimony  has  been  taken  by  the  referee  it  will  be  in  the 
interest  of  the  estate  to  maintain  the  status  quo  and  stay  all  fiurther  pro- 
ceedings under  the  order  of  reference  as  well  as  proceedings  under  prior 
orders  from  which  appeals  are  pending. 

Appeal  by  Amanda  Appell  Evans,  as  executrix  and  trustee, 
from  an  order  and  decree  of  the  Surrogate's  Court  of  the 
county  of  New  York,  entered  in  the  oJ(fice  of  the  clerk  of  said 
court  on  the  17th  day  of  February,  1921,  denying  the  motion 
made  by  said  executrix  and  trustee  for  a  stay  of  proceedings 
under  an  order  of  reference  directed  by  the  court  and  to  strike 
out  objections  made  to  an  intermediate  account  filed  by  her 
pursuant  to  an  order  of  the  court. 

Benjamin  E,  Messier  of  counsel  [Gnstav  Lange,  Jr.,  attorney], 
for  the  appellant. 

Charles  A.  Flammefy  for  the  respondent. 

Gbeenbaum,  J.: 

It  seems  to  us  that  the  order  of  reference  was  inadvertently 
granted  by  the  learned  surrogate.  Section  2768,  subdivision 
8,  of  the  Code  of  Civil  Procedure  defines  a  "  judicial  settlement " 
as  follows:  "The  expression,  'judicial  settlement/  where  it 
is  applied  to  an  account,  signifies  a  decree  of  a  Surrogate's 
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Court,  whereby  the  account  is  made  conclusive  upon  the 
parties  to  the  special  proceeding,  either  for  all  purposes,  or  for 
certain  purposes  specified  in  the  statute;  and  an  accdunt  thus 
made  conclusive  is  said  to  be  '  judicially  settled.'  "  The  same 
section,  subdivision  9,  defines  "  intermediate  account "  as 
follows:  "  The  expression,  '  intermediate  account,'  denotes  an 
account  filed  in  the  surrogate's  office,  for  the  purpose  of  dis- 
closing the  acts  of  the  person  accounting,  and  the  condition  ot 
the  estate  or  fund  in  his  hands,  and  not  made  the  subject  erf 
a  judicial  settlement." 

In  Matter  of  De  Russy's  Will  (14  N.  Y.  Supp.  177;  aflfd., 
128  N.  Y.  619)  a  former  General  Term  of  this  department 
said:  "  It  is  a  significant  omission  that  no  authority  has  been 
provided  for  the  examiniation  of  an  intermediate  account  of 
an  executor  or  administrator  by  means  of  a  reference." 

The  filing  of  objections  to  the  intermediate  account  was 
premature  as  was  also  the  appointment  of  the  referee. 

Inasmuch,  however,  as  it  appears  that  considerable  testimony 
has  been  taken  by  the  referee  touching  the  objections  filed, 
we  are  of  the  opinion  that  it  will  be  a  saving  of  expense  and 
in  the  interest  of  the  estate  to  maintain  the  status  quo,  but  to 
stay  all  further  proceedings  under  the  order  of  reference  as 
well  as  all  proceedings  under  the  orders  heretofore  made  by 
the  Surrogates'  Court,  from  which  three  appeals  are  now 
pending  in  this  court  until  the  determination  of  said  appeals. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
views. 

Clarke,  P.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

*  Order  modified  as  directed  in  opinion  and  as  so  modified 
affirmed.    Settle  order  on  notice. 
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Ruth  Vogel,  Respondent,  v,  Percy  R.  Pyne,  2d,  Appellant, 
Impleaded  with  Anderson  T.  Herd,  Defendant. 

First  Department,  July  1,  1921. 

Bills  and  notes  —  action  by  assignee  against  accommodation  indorser 
—  eyldence  of  fraud  of  maker  in  procuring  indorsements  by  defend- 
ant and  of  interest  of  plaintiff's  assignors  who  are  witnesses  in 
result  of  action  —  erroneous  direction  of  yerdict*—  burden  of  proof 

.  to  show  that  plaintiff's  assignors  were  bona  fide  holders  —  question 
for  jury  —  new  trial  on  ground  of  newly-discovered  evidence. 

In  an  action  by  an  assignee  upon  promissory  notes  indorsed  by  the  defend- 
ant it  WAS  error  for  the  court  to  direct  a  verdict  for  the  plaintiff,  where 
it  appeared  that  the  defendant  indorsed  the  notes  for  accommodation, 
that  the  indorsements  were  obtained  by  the  maker  through  trickery  and 
fraud,  and  that  the  plaintiff's  assignors  who  were  called  by  her  as  witnesses 
were  directly  interested  in  the  result  of  the  action. 

Where  the  defendant  presented  sufficient  evidence  of  fraud  on  the  part 
of  the  maker  in  obtaining  the  indorsements  the  burden  of  proof  was  upon 
the  plaintiff  to  show  that  her  assignors  had  paid  a  fair  value  for  the  notes 
and  had  acquired  them  in  good  faith. 

Where  the  determination  of  an  important  issue  depends  upon  an  interested 
witness  whose  testimony  is  suspicious  or  where  the  attendant  circum- 
stances are  inconsistent  with  the  conduct  of  a  bona  fide  holder  of  the 
notes  for  value,  it  is  for  the  jury  to  say,  although  there  is  no  direct  oral 
or  written  testimony  contradictory  of  that  given  by  such  witness,  whether 
his  testimony  is  to  be  credited  and  whether  he  was  a  bona  fide  holder 
of  the  notes  for  value. 

A  new  trial  will  be  granted  upon  the  ground  of  newly-discovered  evidence, 
as  it  appears  that  certain  facts  have  developed  since  the  trial  of  the  action 
bearing  strongly  on  the  good  faith  of  the  assignors  and  of  such  a  nature 
as  will  probably  change  the  result,  and  that  such  facts  could  not  have 
been  discovered  before  the  trial  by  the  exercise  of  due  diligence. 

Appeal  by  the  defendant,  Percy  R.  Pyne,  2d,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
22d  day  of  November,  1920,  on  the  verdict  of  a  jury  rendered 
by  direction  of  the  court,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  8th  day  of  December,  1920,  denying 
defendant's  motion  to  set  aside  the  verdict  and  for  a  new 
trial  made  upon  the  minutes,  and  also  from  an  order  denying 
defendant's  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence. 
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Stephen  P.  Anderton  of  counsel  [William  C.  Armstrong  with 
him  on  the  brief;  Beekman,  Menken  &  Griacomf  attorneys], 
for  the  appellant. 

Nathan  Burkan,  for  the  respondent. 

Greenbaum,  J.: 

Plaihtiflf  sues  as  assignee  of  one  Harvey  C.  Sickler  upon 
three  causes  of  action  on  three  promissory  notes  indorsed 
by  the  defendant  Pyne.  The  assignment  is  based  upon  a 
nominal  consideration  and  dated  and  acknowledged  on  the 
same  day  as  the  date  when  the  summons  was  issued  in  this 
action. 

The  notes,  one  for  $5,000,  another  for  $10,000  and  the 
third  for  $5,000,  were  drawn  by  one  Anderson  T.  Herd  on 
January  15,  1920,  to  his  own  order  and  indorsed  by  himself 
and  then  indorsed  by  the  appellant.  Each  note  was  payable 
four  months  after  dat«.  The  notes  were  negotiated  by  Herd, 
who  although  a  nominal  defendant  was  never  served  with 
process  and  did  not  appear  in  the  action,  nor  was  he  a  witness 
upon  the  trial. 

An  amended  complaint  alleges  as  to  the  first  note  that  it 
was  dehvered  by  Herd  to  Sickler  for  value  but  does  not  allege 
that  it  was  negotiated  before  maturity.  As  to  the  second 
and  third  notes  it  is  alleged  that  they  were  indorsed  and 
delivered  for  a  valuable  consideration  by  Herd  to  one  John  H. 
Carpenter  and  by  the  latter  to  Harvey  C.  Sickler  before 
maturity. 

The  answer  in  addition  to  a  general  denial  sets  up  defenses 
to  the  effect  that  on  April  30,  1919,  appellant  at  the  request 
and  for  the  accommodation  of  Herd  indorsed  his  notes  payable 
to  his  own  order  aggregating  $150,000  upon  certain  written 
promises  regarding  the  disposition  of  the  proceeds  of  the  notes 
by  Herd;  that  upon  maturity  of  these  notes  appellant  indorsed 
fifteen  similar  notes  made  by  the  defendant  aggregating 
$120,000  for  the  purpose  of  enabling  Herd  to  replace  or  renew 
the  first  set  of  notes  to  that  amount ;  that  upon  the  maturity 
of  the  first  renewal  of  the  notes  he  similarly  indorsed  notes 
aggregating  $120,000  for  the  purpose  of  replacing  or  renewing 
the  first  renewal  of  notes;  that  among  the  last  renewal  notes 


Digitized  by 


Google 


VoGEL  V.  Pyne.  635 


App.  Div.  638]  First  Department,  July,  1921. 

are  the  three  notes  in  suit,  which  it  is  alleged  were  wrongfully 
diverted  by  Herd  from  the  purpose  for  which  they  were 
indorsed  by  negotiating  them  to  Sickler  and  Carpenter,  who 
took  them  with  knowledge  sufficient  to  put  them  on  notice. 
At  the  conclusion  of  the  case  the  appellant  moved  to  amend 
his  answer  to  conform  to  the  proof  so  as  to  allege  that  the 
notes  were  obtained  by  him  from  Herd  by  fraudulent  repre- 
sentations, stating  that  the  case  had  been  tried  on  that  theory. 
The  court  granted  the  motion  to  amend  to  the  extent  that 
the  answer  may  be  deemed  to  allege  that  the  notes  were 
obtained  by  Herd  from  Pyne  through  fraudulent  misrepresenta- 
tions. In  our  opinion  there  was  sufficient  evidence  to  warrant 
a  jury  in  finding  that  the  original  notes  and  the  two  renewals 
thereof  were  obtained  through  the  trickery  and  fraud  of  Herd. 
It  would  be  an  unnecessary  burden  upon  the  court  to  detail 
the  evidence  in  this  case,  with  which  the  parties  are  thoroughly 
familiar  and  which  is  fully  outlined  in.  the  respective  briefs 
of  the  learned  counsel  of  the  parties. 

The  Negotiable  Instruments  Law  and  the  decisions  of  the 
courts  have  firmly  fixed  the  rule  that  the  title  of  a  person 
to  negotiable  paper  is  defective  when  he  obtains  it  or  any 
signature  thereon  by  fraud  or  other  unlawful  means  or  through 
any  breach  of  good  faith  or  under  circumstances  amounting 
to  a  fraud  and  that  to  constitute  notice  of  a  defect  in  the 
title  of  the  one  negotiating  it,  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge  of  the  defect  or 
knowledge  of  such  facts  that  his  action  in  taking  the  note 
amounted  to  bad  faith.     (Neg.  Inst.  Law,  §§94,  95,  98,  115.) 

Section  98  of  the  Negotiable  Instruments  Law  provides: 
"  Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due 
course;  but  when  it  is  shown  that  the  title  of  any  person 
who  has  negotiated  the  instrument  was  defective,  the  burden 
is  on  the  holder  to  prove  that  he  or  some  person  under  whom 
he  claims  acquired  the  title  as  a  holder  in  due  course." 

Section  115  provides:  "  Every  person  negotiating  an  instru- 
ment by  delivery  or  by  a  quahfied  indorsement,  warrants: 
*  ♦  *  2.  That  he  has  a  good  title  to  it;  ♦  *  *  4.  That 
he  has  no  knowledge  of  any  fact  which  would  impair  the 
validity  of  the  instrument  or  render  it  valueless." 

It  follows  that  when  the  appellant  had  presented  sufficient 
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evidence  of  fraud  or  wrongful  purpose  on  the  part  of  Herd, 
in  obtaining  his  indorsement,  the  burden  of  proof  was  upon 
the  plaintiff  to  show  that  those  through  whom  she  claims 
title  to  the  note,  namely,  Carpenter  and  Sickler,  had  paid 
a  fair  value  for  the  notes  and  had  acquired  them  in  good 
faith.  (Canajoharie  Nat.  Bank  v.  Diefendarf,  123  N.  Y.  191, 
201;  Kelso  &  Co.  v.  EUis,  224  id.  528,  537.) 

The  learned  trial  justice  evidently  realized  that  there  was 
enough  evidence  of  fraud  in  the  negotiation  of  the  notes  on 
the  part  of  Herd,  the  maker,  and  that  it  was  necessary  for  the 
plaintiff  to  furnish^  evidence  of  the  good  faith  of  Carpenter 
and  Sickler,  who  were  called  as  witnesses  in  behalf  of  plaintiff. 
It  is,  however,  apparent  from  a  reading  of  the  record  that 
the  learned  court  failed  to  realize  the  importance  of  affording 
flie  defendant  Pyne  a  considerable  latitude  in  cross-examining 
these  two  witnesses  in  order  that  he  might  if  possible  show 
that  they  were  not  holders  in  good  faith  and  that  they  had 
knowledge  of  the  origin  and  purpose. of  the  notes  or  at  least 
sufficient  knowledge  concerning  them  as  to  put  upon  them 
the  obligation  to  inquire  as  to  the  purpose  for  which  they 
were  indorsed  by  Pyne. 

The  note  for  $10,000  and  the  one  for  $5,000  upon  which 
two  causes  of  action  were  based  were  negotiated  by  Herd 
with  Carpenter  on  January  16,  1920,  in  the  presence  of  Sickler 
toward  the  end  of  April,  1920,  at  the  joint  office  of  Carpenter 
and  Sickler.  The  third  note  for  $5,000,  being  the  first  cause 
of  action,  was  negotiated  by  Herd  with  Sickler  on  January  26, 
1920,  at  the  same  place.  It  was  shown  that  Carpenter  and 
Sickler  had  been  friends  for  upwards  of  ten  years  and  that 
they  were  acquainted  and  had  transactions  with  Herd  during  a 
period  of  three  or  four  years,  and  that  the  personal  relationship 
between  Carpenter  and  Herd  was  intimate. 

The  evidence  clearly  indicates  that  Carpenter  and  Sickler 
were  not  disinterested  witnesses,  but  on  the  contrary  that  they 
were  directly  interested  in  the  result  of  this  action.  And  even 
if  it  were  assumed  that  the  plaintiff  holds  an  assignment  of  the 
notes  in  her  own  right,  there  would  then  be  an  imphed  warranty 
on  the  part  of  the  assignor  that  he  had  a  good  title  to  the 
notes.     (Neg.  Inst.  Law,  §§  97,  115.) 

But  aside  from  this  legal  assumption,  which  would  show 
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the  interest  of  these  witnesses,  the  jury  would  have  been 
warranted  in  finding  that  plaintiff  is  a  mere  dummy  acting 
for  them  and  that  as  matter  of  fact  they  were  directly  inter- 
ested in  the  outcome  of  this  action.  Where  the  determination 
of  an  important  issue  depends  upon  an  interested  witness 
whose  testimony  is  suspicious  or  where  the  attendant  circum- 
stances are  inconsistent  with  the  conduct  of  a  bona  fide  holder 
of  the  notes  for  value,  it  is  for  the  jury  to  say,  although  there 
is  no  direct  oral  or  written  testimony  contradictory  of  that 
given  by  such  witness,  whether  his  testimony  is  to  be  credited 
and  whether  he  was  a  bona  fide  holder  of  the  notes  for  value. 
(See  Canajoharie  Nat.  Bank  v.  Diefendorf,  supra,  200;  Kelso 
&  Co.  V.  Ellisj  supra,  535,  537.) 

It  follows  that  the  learned  trial  court  erred  in  directing  a 
verdict.  But  independent  of  the  conclusion  which  we  have 
reached  concerning  the  judgment,  we  have  deemed  it  desirable 
also  to  consider  the  appeal  from  the  order  denjdng  the  motion 
for  a  new  trial  upon  the  groimd  of  newly-discovered  evidence. 
It  appears  from  the  papers  on  appeal  that  a  few  weeks  after 
the  trial  of  this  action  certain  facts  were  developed  in  bank- 
ruptcy proceedings  against  Herd  which  were  then  pending, 
which  bear  strongly  upon  the  question  of  the  good  faith  of 
Carpenter  and  Sickler  as  holders  of  the  notes  in  suit. 

During  the  course  of  the  trial  of  this  action  it  was  established 
that  one  of  the  considerations  which  induced  defendant  Pyne 
to  indorse  the  original  series'  of  notes  as  well  as  their  renewals 
was  that  Herd  stated  that  he  had  purchased  an  auxiliary 
schooner  named  David  Cohen  and  that  he  desired  to  use  the 
proceeds  of  the  notes  to  pay  off  the  indebtedness  on  that  vessel. 

Upon  cross-examination  Carpenter  was  asked:  "  Q.  Did 
you  ever  hear  of  the  David  Cohen  before  the  16th  of 
January,  1920?  ''  to  which  he  repUed:  "  Not  that  I  know  of." 

In  the  examination  of  this  witness  before  the  United  States 
commissioner  on  December  10,  1920,  he  testified  that  he  had 
received  a  letter  from  Herd  dated  April  10,  1919,  which  is 
set  forth  in  the  record  on  appeal  and  from  which  it  appears 
that  Herd  proposed  to  borrow  from  Carpenter  $70,000  and 
to  turn  over  to  him  all  his  right,  title  and  interest  in  the 
property  referred  to  therein  which  included  the  schooner 
David   Cohen.    There   was   also   a   letter   produced  at   the 
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examination  dated  May  13,  1919,  written  by  Carpenter  to 
Herd  in  which  it  is  stated:  "  Confinning  conversation  with 
you  and  Mr.  Knowles,  will  you  kindly  send  him  the  following 
papers  in  accordance  with  the  imderstanding:  All  of  the 
stock  of  the  three  companies  owning  the  Schrs.  '  Exilda,' 
'  Arthur  M.  Gibbons  '  and  '  David  Cohen/  " 

In  addition  to  the  foregoing  testimony  there  is  a  mass  of 
evidence  submitted  upon  this  motion  from  which  it  appears 
that  Carpenter  and  Sickler,  and  through  them  a  corporation 
of  which  Sickler  was  vice-president,  were  actually  getting  the 
benefit  of  about  $90,000  of  the  $150,000  original  notes  which 
Pyne  claims  were  diverted  by  Herd.  It  would  extend  this 
opinion  to  an  undue  length  to  refer  to  all  the  details  of  the 
unusual  situation  which  was  developed  in  the  bankruptcy 
proceedings  subsequent  to  the  trial  of  the  action.  There  can 
be  no  question  but  that  the  newly-discovered  evidence  has  an 
important  bearing  upon  the  trial  of  this  action  and  that  it 
would  probably  change  the  result. 

As  already  stated  the  evidence  was  of  such  a  character  that 
it  would  probably  change  the  result  if  a  new  trial  were  granted. 
It  could  not  have  been  discovered  before  the  trial  by  the 
exercise  of  due  diligence.  It  is  not  evidence  which  is  merely 
cmnulative.  We  are  of  the  opinion  that  the  interests  of 
justice  will  be  served  by  reversing  the  order  denying  the 
motion  for  a  new  trial,  with  ten  dollars  costs  and  disbursements, 
and  granting  the  motion. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with 
costs  to  defendant  Pjme  to  abide  the  event. 

Clabke,  p.  J.,  DowLiNG,  Smith  and  Page,  JJ.,  concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event.  Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  granted. 
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App.  Div.  689]  First  Department,  July,  1921. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Ellen 
Scully  (orse  Ellen  P.  Scully)  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appellant; 
State  Bank  of  Chicago,  as  Administrator,  etc.,  of  Ellen 
Scully,  Deceased,  Respondent. 

FirsD  Department,  July  1,  1921. 

Taxation  —  transfer  tax  —  unyerified  petition  in  application  for 
exemption  from  transfer  tax  has  no  probative  value  —  order  for 
exemption  reversed  and  proceeding  remitted  to  surrogate. 

Where  a  petition  in  proceedings  for  exemption  from  transfer  tax  is  based 
upon  information  and  belief  and  does  not  state  any  of  the  sources  of 
information  upon  which  the  petitioner  relies  and  is  not  sworn  to,  it  has 
no  probative  value  in  the  absence  of  any  affidavit,  and  an  order  granting 
the  exemption  will  be  reversed  and  the  proceeding  remitted  to  the  surrogate. 

Appeal  by  the  Comptroller  of  the  State  of  New  York  from 
an  order  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  the  office  of  the  clerk  of  said  court  on  the  10th 
day  of  March,  1921,  declaring  the  estate  of  Ellen  Scully  exempt 
from  transfer  tax. 

Lafayette  B.  Gleason,  for  the  appellant. 

Joseph  F.  McCloy,  for  the  respondent. 

Greenbaum,  J.: 

The  proceedings  for  exemption  were  based  upon  a  petition 
made  by  the  State  Bank  of  Chicago,  an  Illinois  corporation, 
which  recited  that  Ellen  Scully  died  on  the  25th  day  of  March, 
1920,  a  resident  of  Cook  county.  State  of  Illinois;  that  the 
said  Bank  of  Chicago  was  duly  appointed  administrator  of 
her  estate  by  the  Probate  Court  of  Cook  coimty;  that  she 
was  the  widow  of  one  John  Scully,  who  died  a  resident  of  the 
State  of  Illinois  on  the  25th  day  of  January,  1920,  just  two 
months  before  his  widow  died;  that  John  Scully  left  a  will 
bequeathing  his  entire  estate  to  his  widow  and  that  the  said 
Bank  of  Chicago  was  also  administrator  with  the  will  annexed 
of  the  said  John  Scully's  estate;    that  among  the  assets  of 
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the  latter's  estate  were  certain  shares  of  stock  of  New  York 
corporations  which  had  been  duly  appraised  and  taxed  as  a 
part  of  his  estate  in  proceedings  in  the  Surrogate's  Court  of 
New  York  county  in  October  and  November,  1920. 

Due  notice  of  the  application  for  exemption  was  given  to 
the  State  Comptroller,  who  appeared  in  opposition,  but  filed 
no  affidavits  and  offered  no  proof,  nor  made  any  claim  in 
contradiction  of  the  matters  set  forth  in  respondent's  petitioD. 
Among  other  things  the  appellant  contends  that  the  petition 
has  no  probative  value  inasmuch  as  it  appears  that  it  is  not 
verified.  The  appellant  is  technically  correct  in  stating  that 
there  was  no  verification  of  the  petition.  It  is  signed  by  the 
"  State  Bank  of  Chicago,  William  C.  Miller,  Trust  Officer," 
and  following  the  signature  we  find  instead  of  a  verification  an 
acknowledgment  of  the  petition  in  the  usual  form  appropriate 
to  corporate  acknowledgments.  Since  the  petition  is  based 
upon  information  and  beUef  without  even  stating  any  of  the 
sources  of  information  upon  which  the  petitioner  relies  and 
is  not  sworn  to,  the  question  arises  whether  there  was  any 
legal  proof  before  the  coiu't  to  warrant  the  order  appealed  from. 

It  is  well  settled  that  affidavits  upon  a  motion  of  this  kind 
are  in  the  nature  of  testimony.  {Matter  of  Hyde,  218  N.  Y. 
55.)  But  since  no  affidavit  was  submitted  by  the  petitioner, 
the  petition  had  no  probative  value.  It  seems  to  us  that  the 
proper  course  will  be  to  reverse  the  order  and  remit  the 
proceeding  to  the  learned  surrogate  to  enable  him  to  appoint 
an  appraiser  to  take  proof  as  to  the  facts  and  report  to  the 
court. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.>  concur* 

Order  reversed  and  proceeding  remitted  to  Surrogate's 
Court  for  further  action  in  accordance  with  opinion. 
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The  People  op  the  State  of  New  York,  Respondent^  v. 
George  Stuyvesant,  Appellant. 

First  Department,  July  1,  1921. 

CrimeB  —  oarrying  oonoealed  weapon  —  evidenoe  not  Justifying  con- 
▼Iction  —  licenaee  not  required  to  have  license  with  him  while 
carrying  concealed  weapon  —  failure  to  exhibit  license  not  a  basis 
for  conyiction  but  justifies  arrest  —  presumptive  evidence  of  guilt. 

A  judgment  convicting  the  defendant  of  the  crime  of  oarrying  a  loaded 
revolver  concealed  ui>on  his  person  will  be  reversed  and  a  new  trial 
granted  where  it  appears  that  a  license  had  been  duly  issued  to  the 
defendant  and  at  the  time  of  his  arrest  it  had  not  been  revoked. 

Sections  1897  and  1898  of  the  Penal  Law  do  not  require  a  licensee  to  have 
thd  license  with  him  at  the  time  he  is  carrying  a  oonoealed  weapon.  The 
failure  of  the  defendant  to  exhibit  a  license,  if  in  fact  he  had  one,  was  not 
a  basis  for  conviction,  although  it  justified  the  officer  in  making  the  arrest. 
It  was  only  presumptive  evidence. 

Appeal  by  the  defendant,  George  Stuyvesant,  from  a 
judgment  of  the  Court  of  Special  Sessions  of  the  City  of  Nevr 
York  held  in  and  for  the  borough  of  Manhattan,  rendered 
on  the  5th  day  of  April,  1921,  convicting  him  of  the  crime 
of  unlawfully  possessing  and  concealing  a  firearm  in  violation 
of  section  1897  of  the  Penal  Law. 

Moses  A.  Sachs  of  counsel  [Moses  H.  Hoenig  with  him  on 
the  brief],  for  the  appellant. 

Michael  J.  DriscoU  of  counsel;  Edward  8wanny  District 
Attorney y  for  the  respondent. 

Gbeenbaxjm,  J.: 

There  is  no  question  that  defendant  on  February  26,  1921, 
the  date  of  his  arrest,  had  a  loaded  revolver  concealed  upon 
his  person  and  that  he  then  exhibited  no  license  for  carry- 
ing a  revolver.  As  matter  of  fact  it  was  uncontradictedly 
established  upon  the  trial  that  on  October  16,  1920,  a  license 
had  been  issued  to  defendant  pursuant  to  section  1897  of 
the  Penal  Law  of  this  State  by  a  police  justice  at  the  city  of 
App.  Dnr.— Vol.  CXCVII.        41 
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Troy  and  that  at  the  tune  of  his  arrest  the  license  had  not 
been  revoked. 

Section  1898  of  the  Penal  Law  provides  among  other  things: 
"  The  possession,  by  any  person  other  than  a  public  officer, 
of  any  of  the  weapons  specified  in  section  eighteen  hundred  and 
ninety-seven  of  this  chapter,  concealed  or  furtively  carried  on 
the  person,  or  of  the  possession  of  any  instrument  specified  in 
the  last  preceding  section  except  as  permitted  therein,  is  pre- 
sumptive evidence  of  carrying,  or  concealing,  or  possessing, 
with  intent  to  use  the  same  in  violation  of  this  article." 

The  officer  was  justified  in  arresting  the  defendant  in  the 
absence  of  proof  that  a  license  had  been  issued  to  him.  The 
possession  of  the  revolver  under  the  circumstances  was  pre- 
sxunptive  evidence  of  a  violation  of  the  law.  But  there  is 
nothing  in  either  section  1897  or  1898  of  the  Penal  Law  which 
requires  the  licensee  to  have  the  license  with  him  at  the  time 
he  is  carrying  a  concealed  firearm. 

In  People  v.  Meyer  (194  App.  Div.  822)  the  defendant, 
who  drove  a  motor  car  in  Brooklyn,  failed  to  show  an  opera- 
tor's license  to  the  police  officer  when  asked  to  do  so,  and  was 
charged  with  violation  of  section  289  of  the  Highway  Law, 
which  provides  that  the  failure  of  a  licensee  to  "  exhibit  his 
license  to  any  magistrate,  motor  vehicle  inspector,  police 
officer,  constable  or  other  competent  authority,  shall  be  pre- 
sumptive evidence  that  said  person  is  not  duly  Ucensed  under 
this  article."  (See  Highway  Law,  §  289,  subd.  1,  added 
by  Laws  of  1910,  chap.  374,  as  amd.  by  Laws  of  1917,  chap. 
769,  and  Laws  of  1919,  chap.  472.)  The  court  held  upon  appeal 
that  the  failure  to  exhibit  a  license  if  in  fact  he  had  one  was 
no  basis  for  conviction.  It  was  only  presumptive  evidence. 
To  the  same  effect  is  People  v.  Miles  (173  App.  Div.  179). 

The  judgment  of  conviction  is  reversed  and  a  new  trial 
ordered. 

Clabkb,  p.  J.,  DowLiNG,  Smith  and  Page,  JJ.,  concur. 

Judgment  reversed  and  new  trial  ordered.  Settle  order  on 
notice. 
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App.  Diy.  643]  First  Department,  July,  10!U. 

The  City  of  New  York,  Appellant,  v.  Empire  City  Subway 
Company,  Ltd.,  Respondent. 

First  Department,  July  1,  1921. 

References  —  feet  of  referee  —  agreement  that  referees  maj  fix  own 
fees  unenforcible  —  Code  Civil  Procedure,  §  8296,  applied  —  stipu- 
lation that  referees  might  elect  to  take  twenty-five  dollars  per 
hour  complies  with  Code  —  referees  not  authorised  to  fix  fees  at 
lump  sum  —  facts  on  motion  for  retaxation  too  indefinite  to 
enable  Appellate  Division  to  tax  costs  —  expense  of  printing  opinion 
cannot  be  taxed  in  absence  of  stipulation.] 

The  provision  of  section  3296  of  the  Code  of  Civil  Procedure  that  the 
parties  to  an  action  may  consent  to  a  different  rate  of  compensation  for 
referees  firom  that  stated  in  the  C'Ode  does  not  authorize  an  agreement 
or  stipulation  between  the  parties  permitting  the  referees  to  fix  their  own 
fees,  and  such  an  agreement  is  unenforcible. 

However,  a  stipulation  between  the  parties  in  effect  that  the  referees  may 
fix  their  fees  at  such  sum  as  they  think  proper,  or  at  their  election  the  sum 
of  twenty-five  dollars  per  hour  may  be  considered  a  reasonable  charge 
and  may  be  charged  by  them,  is  in  substantial  compliance  with  the  Code 
to  the  extent  that  it  provides  that  the  sum  of  twenty-five  dollars  per 
hour  shall  be  considered  a  reasonable  charge. 

Under  the  stipulation  in  the  instant  case  the  referees  were  not  authorized 
to  fix  a  lump  sum  for  their  fees  without  regard  to  the  number  of  hours 
spent  in  the  business  of  the  reference. 

The  facts  developed  on  the  motion  for  retaxation  are  too  indefinite  to 
enable  the  Appellate  Division  to  tax  the  defendant's  costs. 

In  the  absence  of  a  ivritten  stipulation  of  the  parties  there  is  no  legal 
warrant  for  taxing  the  expenses  of  printing  the  opinion  of  the  referee 
and  extra  copies,  for  they  constitute  an  item  of  expense  not  included  in 
the  rules  of  court. 

Appeal  by  the  plaintiff,  The  City  of  New  York,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  15th  day  of  March,  1921,  denying  plaintiff's 
motion  for  a  retaxation  of  defendant's  bill  of  costs,  which 
had  been  taxed  by  a  clerk  in  the  sum  of  $40,497.85. 

John  R.  Salmon  of  counsel  [James  A.  Donnelly  with  him  on  the 
brief;  John  P. O'Brien,  Corp<yration  CounseT\ Jor  the  appellant. 

Edward  L.  Blackman  of  counsel  [CharU^  T.  Rv^^ell  with 
him  on  the  brief],  for  the  respondent. 
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Greenbaum,  J.: 

This  action  was  brought  by  the  plaintiff  for  the  forfeiture 
of  defendant's  system  of  electrical  subways,  and  for  an 
accounting  by  defendant  under  certain  contracts  subsisting 
between  the  parties  to  this  action.  The  issues  were  referred 
upon  consent  to  three  referees  to  hear  and  determine.  Hear- 
ings before  them  commenced  on  or  about  October  30,  1916. 
On  November  29,  1918,  the  referees  notified  the  parties  that 
they  were  prepared  to  hand  down  their  decision  and  that 
their  fees  had  been  fixed  by  them  at  the  sum  of  $80,000. 

The  decision  of  the  referees  as  to  costs  provides  as  follows: 
"  No  costs  are.  awarded  to  either  party  against  the  other. 
The  expense  of  the  reference,  that  is,  fees  of  the  referees  and 
stenographers,  and  the  cost  of  printing  the  opinion  and  report, 
shall  be  borne  by  the  plaintiff  and  the  defendant  equally." 

This  court  upon  a  former  appeal  (191  App.  Div.  603) 
affirmed  the  direction  of  the  referees  with  respect  to  the 
matter  of  costs  and  in  the  order  of  affirmance  awarded  to  the 
"  defendant  as  costs  in  the  action  one-half  of  the  amount  law- 
fully required  to  be  paid  for  taking  up  the  referees'  report  and 
one-half  of  the  amoimt  lawfully  required  to  be  paid  for  printing 
the  report  and  opinion  of  said  referees,  such  amount  to  be  deter- 
mined upon  taxation  before  the  clerk."  On  September  22, 
1920,  costs  were  taxed  by  the  clerk  against  the  plaintiff  at  the 
sum  of  $40,497.85,  being  one-half  of  the  fees  paid  to  the  referees 
and  one-half  of  the  amount  paid  for  printing.  Plaintiff  moved 
for  a  retaxation  before  the  Special  Term,  which  denied  plaintiff's 
motion,  and  it  is  from  the  order  of  denial  that  plaintiff  appeals. 

The  record  shows  that  the  parties  stipulated  in  writing 
before  entering  upon  the  reference  as  follows:  "  It  is  hereby 
stipulated  by  and  between  the  parties  hereto,  through  their 
counsel  and  attorneys,  that  the  statutory  provision  for  the 
referees'  fees  be  waived,  and  that  the  referee  shall  fix  such 
sum  as  they  consider  proper  compensation  for  the  time  and 
effort  expended  by  them  in  the  business  of  the  reference, 
or  at  their  election  the  sum  of  S25  per  hour  shall  be  considered 
such  reasonable  charge  and  may  be  charged  by  them." 

Section  3296  of  the  Code  of  Civil  Procedure,  which  fixes 
ten  dollars  as  the  amount  to  be  paid  to  a  referee  for  each  day 
expended  on  a  reference,  also  provides  that  the  parties  may 
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also  consent  to  a  different  rate  of  compensation  manifested 
in  the  minutes  of  the  referee  or  otherwise  in  writing. 

The  Court  of  Appeals,  however,  has  held  that  an  agree- 
ment to  pennit  referees  to  fix  the  value  of  their  own  services 
is  not  in  conformity  with  the  provisions  of  section  3296  of 
the  Code.  {First  Natumal  Bank  v.  Tamajo,  77  N.  Y.  476; 
Griggs  v.  Day,  135  id.  469.)  The  stipulation  so  far  as  it 
permitted  the  referees  to  fix  their  own  fees  is  unenforcible. 
It  seems  to  us,  however,  that  it  is  in  substantial  compliance 
with  the  statute  to  the  extent  that  it  provides  that  the  sum 
of  $25  per  hour  shall  be  considered  a  reasonable  charge.  The 
taxation  before  the  clerk,  however,  was  based  upon  a  lump  sum 
of  180,000  without  regard  to  the  $25  per  hour  limitation.  The 
clerk  evidently  acted  upon  the  erroneous  assumption  that 
the  stipulation  that  the  referees  may  fix  such  sum  as  they 
considered  proper  compensation  was  permissible  under  the 
law.  On  the  motion  for  retaxation,  aifidavits  were  submitted 
pro  and  con.  Accepting  the  affidavits  of  the  referees  in  the 
most  favorable  aspect  to  them,  the  number  of  hours  spent  by 
all  of  them  in  the  matter  of  the  reference  falls  far  short  from 
warranting  any  such  payment  as  $80,000.  An  analysis  of 
the  stenographer's  minutes  made  by  one  of  the  assistauts 
of  the  corporation  counsel  shows  that  there  were  fifty-one 
hearings  and  twenty-seven  adjournments  and  that  the  minutes 
are  silent  as  to  the  presence  of  the  referees  at  any  of  the 
adjournments.  It  also  appears  that  one  of  the  referees  was 
present  at  fifty  hearings  and  the  other  two  on  forty-six  and 
forty-two  hearings  respectively;  that  at  seven  of  the  hearings 
there  were  morning  and  afternoon  sessions  of  three  hours 
each,  i.  e.,  six  hours  per  day;  that  three  of  the  hearings  only 
consumed  one  hour  each  and  that  the  remaining  forty  hearings 
averaged  about  three  hours  each.  It  also  appears  that  the 
referees  met  on  occasions  to  disicuss  the  rulings  to  be  made 
upon  questions  of  evidence  and  objections  to  rulings  and  that 
the  time  thus  consumed  was  about  twenty  hours.  It  also 
appears  that  the  referee  to  whom  was  intrusted  the  task  of 
preparing  the  draft  opinion  devoted  at  least  two  himdred 
and  sixteen  hours  to  that  work  and  that  thereafter  the  referees 
met  from  time  to  time  to  discuss  the  opinion  and  revisions, 
consuming  about  twenty  hours,  and  that  nine  hoi^s  were 
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devoted  to  passing  upon  requests  to  find.  It  also  appears 
that  one  of  the  referees  spent  about  twenty  hours  before  the 
hearings  began  in  preparation  for  the  trial. 

The  referees  did  not  keep  any  per  diem  account  of  their 
work  and  their  statements  are  merely  estimates.  The  facts 
necessary  to  determine  the  fees  of  the  referees  are  too  indefinite 
to  enable  us  to  tax  defendant's  costs. 

As  to  the  disbm-sements  for  printing  the  opinion  of  the 
referees  and  extra  copies  for  various  persons,  it  has  been 
held  that  in  the  absence  of  a  written  stipulation  of  the  parties 
there  is  no  legal  warrant  for  taxing  such  expenses  because 
they  constitute  an  item  of  expense  not  included  in  the  rules  of 
court.    It  was  so  held  in  Veeder  v.  Mudgett  (27  Hun,  619,  623). 

The  taxation  having  been  made  upon  an  erroneous  rule 
of  procedure  the  order  must  be  reversed  and  a  retaxation 
directed  at  the  rate  of  twenty-five  dollars  per  hour  for  the 
time  consumed  by  each  referee.  If  the  parties  in  interest 
can  stipulate  in  writing  as  to  the  number  of  hours  devoted  to 
the  reference  by  each  referee,  and  if  they  stipulate  in  writing 
as  to  the  amount  to  be  allowed  for  printing,  the  order  of 
reversal  will  include  a  retaxation  upon  the  basis  of  such 
stipulations. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concur. 

Order  reversed  and  motion  granted  as  stated  in  opinion. 
Settle  order  on  notice. 


Esther  D.  Harris,  Appellant,  v.  Jacob  Harris,  Respondent. 

First  Department,  July  1,  1921. 

Husband  and  wife  —  separation  —  husband  not  liable  for  alimony 
during  Tiolation  of  decree  by  wife  in  taking  child  out  of  Greater 
New  York  without  consent  —  absolute  decree  of  dlTorce  in  f aTor 
of  wife  in  foreign  State  Justifies  court  in  relieving  husband  from 
further  alimony  —  husband  liable  for  alimony  between  time  of 
voluntary  return  of  wife  and  modification  of  decree. 

A  husband  is  not  liable  for  alimony  during  the  time  when  his  wife  and 
child  are  absent  in  a  foreign  State  in  violation  of  a  decree  in  separation 
providing  that  the  wife  should  not  remove  the  child  outside  of  Qreater 
New  York,  except  ux>on  the  written  consent  of  the  husband. 
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Where  the  wife  after  a  decree  of  separation  has  been  gfranted  her  in  this 
State  goes  to  a  foreign  jurisdiction  and  there  secures,  on  service  by  pub- 
lication, a  decree  of  absolute  divorce,  the  court  is  justified  on  the  application 
of  the  husband  in  modifying  the  decree  of  separation  by  eliminating  the 
provision  for  the  payment  of  alimony. 

However,  while  the  absence  of  the  wife  and  child  in  violation  of  the  ddcree 
in  separation  relieved  the  husband  from  the  payment  of  alimony,  their 
voluntary  return  to  the  city  of  New  York  removed  the  bar  against  the 
wife,  and  her  husband  was  liable  for  alimony  between  the  time  of  her 
return  and  the  time  of  the  order  relieving  him  from  the  payment  of  alimony 
because  of  the  absolute  divorce. 

Pagb,  J.,  dissents. 

Appeal  by  the  plaintiff,  Esther  D.  Harris,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflBce  of  the  clerk  of  the  county  of  New 
York  on  the  1st  day  of  February,  1921,  denying  plaintifTs 
motion  to  punish  the  defendant  for  contempt  for  failure  to 
pay  accrued  alimony  amounting  to  $1,082,  in  violation  of  a 
decree  of  separation;  also  from  an  order,  entered  in  said 
clerk's  office  on  the  4th  day  of  March,  1921,  granting  defend- 
ant's motion  to  modify  the  final  decree  of  separation  by 
relieving  him  from  further  obligation  to  support  his  wife  and 
directing  him  to  pay  $12  per  week  for  the  support  and  mainte- 
nance of  their  infant  child,  and  also  from  an  order,  entered  in 
said  clerk's  office  on  the  2d  day  of  March,  1921,  denying  plain- 
tiff's motion  for  an  order  directing  the  defendant  to  pay  to  her 
the  stun  of  $270  alimony  which  had  accrued  subsequent  to  the 
arrears  of  $1,082. 

Daniel  Handler y  for  the  appellant. 

Ilo  Orleans  of  counsel  [Aaron  A,  Fevnbergy  attorney],  for  the 
respondent. 

Greenbaum,  J.: 

The  facts,  briefly,  are  as  follows:  On  December  12,  1918,  a 
decree  of  separation  was  entered  in  favor  of  the  plaintiff. 
It  provided  for  the  payment  of  thirty  dollars  weekly  alimony 
to  the  plaintiff  and  in  addition  thereto  at  least  ten  dollars 
per  month  for  the  use  of  the  infant  daughter  of  the  parties. 
It  also  provided  that  the  defendant  was  entitled  to  visit  his 
child  on  certain  days  and  under  certain  conditions  therein 
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mentioned,  and  further  that  ''the  said  child  shall  not  be 
removed  outside  of  the  boimdary  Unes  of  Greater  New  York, 
except  upon  the  written  consent  of  the  defendant.  Should 
the  residence  of  such  child  be  changed,  then  the  plaintiff  shall 
inform  the  defendant  immediately  by  registered  mail  of  such 
change  of  residence." 

It  appears  that  the  defendant  paid  alimony  pursuant  to 
the  decree  up  to  April,  1920;  that  thereafter  the  plaintiff 
removed  the  child  from  the  jurisdiction  of  this  court  without 
defendant's  consent  and  took  her  and  resided  with  her  in  the 
State  of  Nevada.  Thereupon  the  defendant  ceased  paying 
alimony.  On  November  30,  1920,  plaintiff  obtained  a  decree 
of  divorce  in  Nevada.  The  defendant  never  appeared  in  that 
action  and  the  service  upon  him  was  constructive.  The 
Special  Term  denied  the  motion  to  punish  the  defendant  for 
contempt  for  arrears  of  alimony  amoimting  to  $1,082,  which 
had  accrued  during  plaintiff's  absence  from  this  State,  upon 
the  ground  that  the  plaintiff  had  violated  a  provision  of  the 
decree  by  removing  the  child  of  the  parties  outside  of  the 
Greater  New  York  limits  without- the  consent  of  the  drfendant. 
We  think  the  motion  was  properly  denied. 

The  appeal  from  the  order  granting  defendant's  motion  to 
relieve  him  from  further  obligations  to  support  his  wife  was 
based  upon  the  ground  that  the  absolute  divorce  which  the 
plaintiff  obtained  in  Nevada  terminated  the  marital  status 
of  the  parties  and  relieved  the  defendant  from  further 
obUgations  to  support  his  wife. 

We  are  of  the  opinion  that  the  court  also  properly  disposed 
of  that  motion.  {Gibson  v.  Gibson,  81  Misc.  Rep.  508;  5tor- 
back  V.  Starbuck,  173  N.  Y.  503.) 

The  third  appeal  was  from  an  order  denying  the  plaintiff's 
motion  directing  the  respondent  to  pay  to  her  nine  weeks' 
alimony  of  $270,  which  had  accrued  after  her  return  from 
Nevada.  Defendant  opposed  this  motion  upon  the  ground 
that  the  plaintiff's  violation  of  the  decree  in  taking  the  child 
outside  of  the  jurisdiction  of  the  court  relieved  him  from 
paying  any  alimony.  As  previously  stated,  we  think  that 
plaintiff  was  not  entitled  to  invoke  the  power  of  the  court 
in  contempt  proceedings  to  compel  the  defendant  to  pay 
alimony  as  required  by  the  decree,  when  she  herself  during 
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the  time  when  the  alimony  was  accruing  was  violating  one 
of  the  provisions  of  the  decree.  We  are  of  the  opinion,  however, 
that  the  bar  against  her  was  removed  upon  her  volimtary 
return  to  this  State. 

Defendant  also  contends  that  the  decree  of  divorce  obtained 
by  plaintiflf  in  Nevada  operated  to  deprive  her  of  the  right 
to  any  alimony  which  accrued  after  the  decree.  But  the 
order  relieving  defendant  from  paying  further  alimony,  which 
we  are  herewith  affirming  (second  appeal),  is  limited  to  alimony 
which  would  accrue  after  the  making  of  the  motion  upon  which 
the  order  Vas  entered.  It  did  not  a£fect  alimony  which 
accrued  before  the  motion  was  made. 

We  are  of  the  opinion  that  the  defendant  is  obliged  to  pay 
the  alimony  amoimting  to  $270  which  had  accrued  after  plain- 
tiff's return  to  the  State  and  before  the  modification  of  the 
decree.  The  third  order  appealed  from  must  be  reversed  and 
the  respondent  directed  to  pay  the  $270.  No  costs  on  any  of 
the  appeals. 

Clarke,  P.  J.,  DowLiNO^and  Smith,  JJ.,  concur;  Page,  J., 
dissents. 

Appeals  Nos.  1  and  2  —  orders  affirmed,  without  costs. 
Appeal  No.  3  —  order  reversed,  without  costs  and  respondent 
directed  to  pay  the  $270  accrued  alimony.  Settle  order  on 
notice. 


Charles  E.  McInnes  &  Company,  Inc.,  Appellant,  v.  The 
Equitable  Trust  Company  op  New  York,  Respondent. 

First  Department,  July  1,  1921. 

Ships  and  shippinir  —  action  to  recoTer  prepaid  freight  —  legal  title 
to  Tesiel  in  defendant  at  security  for  loan  under  agreement  that 
all  freight  should  be  paid  defendant  by  operators  and  actual 
owners  —  defendant  chargeable  for  acts  of  operators  and  with 
notice  that  money  received  was  freight  money  —  prepaid  freight 
recoTerable  where  goods  not  delivered  —  fraud  in  securing  pre- 
payment not  essential  to  cause  of  action. 

In  an  action  to  recover  prepaid  freight  the  plaintiff  alleged  that  the  defend- 
ant held  the  legal  title  to  the  steamer  as  security  for  a  loan  under  an 
agreement  with  the  purchasers,  who  were  operating  the  steamship,  whereby 
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all  freight  moneys  were  to  be  paid  to  the  defendant  to  be  applied  by  it 
to  the  payment  of  the  loan;  that  the  operators  of  the  ship  induced  the 
plaintiff  to  enter  into  an  affreightment  contract  and  to  prepay  the  freight 
on  the  shipment;  that  such  shipment  was  never  transported  and  the 
vessel  never  departed  ui>on  the  voyage  and  that  the  plaintiff  rescinded 
the  contract,  offered  back  the  bills  of  lading  and  demanded  the  retium 
of  its  money.  Held,  that  the  defendant  received  the  freight  money  in 
question  under  its  contract  with  the  operators  of  the  boj.t  charged  with 
knowledge  that  said  moneys  were  freight  moneys  and  charged  with  all 
the  obligations  of  the  operators  for  failure  of  the  vessel  to  make  the 
voyage,  and  so  the  defendant  was  liable  to  return  the  money  where  the 
voyage  was  not  made  and  the  goods  not  carried. 

A  shipowner,  in  the  absence  of  any  agreement  to  the  contrary,  must  return 
to  a  shipper  prepaid  freight  where  the  goods  do  not  arrive,  and  it  would 
require  very  clear  language  in  a  contract  to  exempt  the  carrier  firom 
liability  for  prepaid  freight  where  the  vessel  never  departed  upon  the 
voyage  as  in  the  instant  case. 

It  is  immaterial  and  not  an  essential  element  of«a  shipper's  case  in  an  action 
to  recover  prepaid  freight,  that  the  shipowners  were  guilty  of  fraud  in 
inducing  the  shipper  to  make  the  contract  and  prepay  the  freight. 

Appeal  by  the  plaintiff,  Charles  E.  McInnes  &  Company, 
Inc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  19th  day  of  October,  1920, 
sustaining  the  defendant's  demurrer  to  the  plaintiff's  complaint 
and  directing  a  dismissal  of  the  complaint,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  same  day  denying 
plaintiff's  motion  to  overrule  the  demurrer  to  the  complaint. 

Lawrence  E.  Brown  of  counsel  [BvJlowa  &  BvJlowa^  attorneys], 
for  the  appellant. 

Winthrop  W.  Aldrich  of  counsel  [WiUiam  Dean  Embree  and 
Franklin  P.  Ferguson  with  him  on  the  brief;  Murray y  Prentice 
&  Aldrich,  attorneys],  for  the  respondent. 

Smith,  J.: 

The  facts  alleged  in  the  complaint  a^e  substantially  as 
follows:  On  or  about  October  30,  1917,  Bartholomew  L. 
Stafford  purchased  the  steamer  James  S.  Whitney,  and  the 
defendant  loaned  $225,000,  being  part  of  the  purchase  price 
of  said  steamer.    In  order  to  secure  the  repayment  of  said 
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loan  to  the  defendant,  Stafford  transferred  the  legal  title  of 
said  steamer  to  Arthur  A.  Miller,  the  treasurer  of  the  defendant. 
Thereafter,   Stafford  and  one  Robert  E.   Miller,   either  in 
person  or  doing  business  under  the  name  of  the  Acme  Steamship 
Company,  with  the  knowledge  and  consent  of  the  defendant, 
operated  said  steamer  and  entered  into  affreightment  contracts 
and  issued  bills  of  lading  for  the  carriage  of  freight  by  said 
steamer.    It  is  further  alleged  that  it  was  imderstood  and 
agreed  between  said  Stafford  and  said  Robert  E.  Miller  and 
the  defendant  that  until  the   loan  had  been  repaid  to  the 
defendant  in  full  the  moneys  received  in  the  operation  of  said 
steamer  were  to  be  paid  to  the  defendant  to  be  appUed  by  it 
to  the  payment  of  said  loan.    It  is  then  further  alleged  that 
the  said  Stafford  and  Miller  falsely  reported  to  the  plaintiff 
that  the  steamer  was  about  to  enter  upon  a  voyage  to  Genoa 
and  solicited  from  the  plaintiff  freight  for  carriage  on  said 
voyage,  the  freight  being  payable  in  advance  to  the  defendant. 
The  plaintiff,  relying  upon  these  representations,  entered  into 
an  affreightment  contract  with  said  Stafford  and  Miller  for  the 
shipment  of  copper  to  Genoa  by  said  steamer,  the  contract 
providing  that  the  freight  moneys  shall  be  payable  to  the 
defendant;  that  the  said  representations  were  false  and  known 
by  the  said  Stafford  and  Miller  to  be  false  when  made,  and 
were  made  for  the  purpose  of  inducing  the  plaintiff  to  make 
the  contract  and  to  advance  the  said  frei^t  moneys,  and 
it  is  alleged  that  the  defendant   and    Stafford  and  Miller 
knew  that  the  vessel  only  had  a  coastwise  license,  and  that 
the  United  States  had  refused  permission  for  said  steamer  to 
make  a  voyage  to  Italy.    It  is  further  alleged  that  pursuant 
to  the  contract  made,  the  plaintiff  gave  its  check  payable  to 
the  defendant  for  the  smn  of  $8,624.05  for  the  shipment 
of  seventy  tons  of  aluminum  ingots  to  be  shipped  on  said 
steamer  and  the  said  check  was  paid  to  the  defendant  and 
the  defendant  received  the  proceeds  thereof;   that  the   said 
steamer  did  not  sail  and  the  freight  was  not  carried  for  naoxe 
than  a  reasonable  time  thereafter,  and  that  plaintiff  rescxxided 
the  contract,  offered  back  the  bills  of  lading  and  denxanded 
.  of  the  agents  and  of  the  defendant  the  return  of  the  suins  paid 
for  freight. 
In  Dorff  V.  Taya  (194  App.  Div,  278)   Mr,  Justice    :Pa.q^ 
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of  this  court,  writing  for  a  unanimous  court  said:  "  The 
law  is  well  settled  in  this  country,  contrary  to  the  English 
cases,  that  prepaid  freight,  in  the  absence  of  an  agreement 
to  the  contrary,  must  be  returned  to  the  shipper  if  the  goods 
do  not  arrive.  (Nat.  Steam  Nav.  Co.  v.  Int.  Paper  Co.,  241 
Fed.  Rep.  861,  862,  and  cases  cited;  The  Grade  D.  Chambers, 
253  id.  182,  183;  afifd.,  248  U.  S.  387.)"  It  is  recognized  in 
the  cases  that  affreightment  contracts  often  include  a  stipula- 
tion that  the  freight  shall  not  be  repaid  in  case  the  goods  do 
not  arrive,  but  such  a  stipulation  would  ordinarily  be  deemed 
to  apply  to  the  failure  of  the  goods  to  arrive  after  the  goods 
had  once  been  shipped.  It  would  require  very  clear  language 
in  a  contract  to  exempt  the  carrier  from  liability  to  retain 
the  freight  paid  where  the  vessel  never  departed  upon  the 
voyage.  It  is  not  material  whether  Stafford  and  Miller  were 
guilty  of  fraud  in  inducing  the  plaintiff  to  make  the  contract 
and  prepay  this  freight.  There  is  no  doubt  that  the  plaintiff 
could  have  recovered  the  freight  from  Stafford  and  Miller  if 
the  freight  had  been  paid  to  them.  There  would  seem  to  be 
equal  right  to  the  plaintiff  to  recover  the  freight  from  the 
defendant  when  the  freight  was  paid  to  the  defendant  under 
the  very  contract  between  the  defendant  and  Stafford  and 
Miller  under  which  the  boat  was  operated  and  this  freight 
contract  was  made.  With  this  contract  requiring  that  these 
monejrs  should  be  turned  over  to  the  defendant,  the  defendant 
took  them,  charged  with  knowledge  and  charged  with  all 
the  obligations  with  which  Stafford  and  Miller  would  have 
been  charged  for  failure  of  the  vessel  to  make  the  voyage. 

The  respondent  argues  that  a  check  is  the  same  as  money, 
that  money  has  no  earmark  and  that  the  money  was  received 
in  good  faith  by  the  defendant  in  payment  of  the  debt  owing 
by  Stafford  and  Miller  to  the  defendant,  and  further,  that 
there  is  no  relation  of  agency  between  the  mortgagor  and 
mortgagee  by  which  the  mortgagor  can  charge  any  liability 
upon  the  mortgagee.  If  these  claims  be  recognized  they  lose 
sight  of  the  fundamental  distinction  which  this  case  presents 
where  the  contract  between  the  defendant  and  Stafford  and 
Miller  operating  the  boat  required  that  these  freight  monej^ 
should  be  paid  to  the  defendant.  This  contract  itself  makes 
Stafford  and  Miller  the  agents  of  the  defendant  to  the  extent 
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at  least  that  it  charged  the  defendant  with  the  knowledge  that 
these  moneys  were  freight  moneys  and  were  subject  to  repay- 
ment in  case  the  voyage  be  not  made.  The  case  of  Calumet  & 
Hecla  Mining  Co.  v.  Equitable  Trust  Co.  (186  App.  Div.  330) 
was  decided  purely  upon  the  ground  that  the  plaintiff  had  not 
rescinded  its  contract  so  as  to  authorize  a  recovery  of  the 
freight  moneys  paid,  either  from  the  defendant  or  from  Miller 
and  Stafford.  Before  such  a  cause  of  action  can  arise  the 
plaintiff  must  return  or  off^r  to  return  the  bill  of  lading,  which, 
for  all  that  appeared  in  that  case  might  already  have  been 
negotiated.  In  the  case  of  Calumet  &  Hecla  Mining  Co.  v. 
Equitable  Trust  Co.,  decided  by  Judge  Hand  in  the  United  States 
District  Court  (N.  Y.  L.  J.,  Dec.  13, 1919),  there  was  no  allega- 
tion that  the  contracts  between  the  defendant  and  Stafford 
and  Miller  required  the  payment  to  the  defendant  of  all 
moneys  received  in  the  -operation  of  the  boat,  which  fact  is 
the  distinguishing  factor  in  this  case  as  charging  the  defendant 
both  with  notice  of  the  manner  in  which  these  moneys  were 
received  and  subjecting  them  to  liabiKty  for  the  return  thereof 
in  fcase  the  voyage  be  not  made. 

The  orders  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  plaintiff's  motion  for  judgment  upon 
the  pleadings  should  be  granted,  with  ten  dollars  costs,  and  the 
defendant's  motion  denied,  with  ten  dollars  costs,  with  leave 
to  the  defendant  to  withdraw  the  demurrer  and  answer  upon 
payment  of  costs. 

Clarke,  P.  J.,  Laughlin,  Paoe  and  Merrell,  JJ.,  concur. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements, 
defendant's  motion  denied,  with  ten  dollars  costs,  plamtiS's 
motion  granted,  with  ten  dollars  costs,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer  on  payment  of  said  costs. 
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Caceue   Mabbett,    Appellant,    v.    Alfred   W.    Mabbett, 

Respondent. 

First  Department,  July  1,  1921. 

Husband  and  wife  —  separation  —  default  judgment  —  motion  to 
▼acate  judgment  and  open  default  of  defendant  denied  where 
defendant  desires  to  interpose  as  defense  separation  agreement 
relieving  him  from  obligation  to  pay  alimony  or  support  his  wife  — 
said  agreement  is  invalid. 

A  motion  to  vacate  a  judgment  in  a  separation  action  which  granted  the  wife 
alimony,  and  to  open  the  default  of  the  defendant,  will  be  denied  where 
it  is  based  on  an  alleged  separation  agreement  between  the  parties,  which 
the  husband  desu-es  to  set  up  as  a  defense  to  the  separation  action, 
and  which  puri)orts  to  release  the  husband  from  paying  any  allowance  or 
alimony  for  the  support  and  maintenance  of  the  wife  at  any  time  what- 
soever, since  the  agreement  is  invalid  under  section  51  of  the  Domestic 
Relations  Law,  and  would  constitute  no  defense  to  the  action. 

Appeal  by  the  plaintiflf,  Cacelie  Mabbett,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  4th  day  of  May,  1921,  vacating  a  judgment 
for  separation  and  opening  defendant's  default. 

George  Thorns,  for  the  appellant. 

John  P.  Everett,  for  the  respondent. 

Page,  J.: 

The  plaintiflf  brought  an  action  for  a  judicial  separation 
from  her  husband  on  the  ground  of  abandonment  and  non- 
support.  The  defendant  defaulted  in  appearing  and  pleading, 
and  the  cause  was  tried,  resulting  in  a  judgment  of  separation 
and  for  twenty  dollars  per  week  aUmony.  The  defendant 
served  a  notice  of  motion  '*  for  an  order  vacating  the  judgment 
entered,  dated  March  31,  1921,  and  opening  the  default  of  the 
defendant  and  setting  aside  all  proceedings  had  herein;  and 
for  such  other  and  further  relief  as  shall  be  just  and  equitable." 
A  short-form  order  was  entered  which  stated:  "  Upon  the 
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foregoing  papers  this  motion  is  granted  upon  payment  all 
costs  to  date."  Although  in  his  affidavit  the  defendant 
asked  to  be  permitted  "  to  serve  an  answer  to  the  complaint, 
setting  up  as  a  separate  defense,  the  separation  agreement 
hereto  annexed  and  above  referred  to  as  a  bar  to  the  decree 
now  sought  to  be  vacated,"  no  copy  of  a  proposed  answer 
was  served  nor  did  the  order  grant  any  leave  to  serve  the  same. 

The  separation  agreement,  which  is  attached  to  the  moving 
papers,  provides  that  the  parties  may  hve  separate  and  apart 
from  each  other,  and  contains  the  following:  "  The  party 
of  the  second  part,  the  wife,  agrees  that  the  party  of  the  first 
part,  the  husband,  is  hereby  released  from  paying  any  allow- 
ance or  alimony  for  her  support  and  maintenance  at  any  time 
whatsoever;  and  the  party  of  the  first  part,  the  husband, 
shall  be  held  by  the  party  of  the  second  part  free  from  all 
and  every  debt  or  debts  which  she  shall,  after  the  day  and 
date  hereof,  contract."  If  it  was  the  desire  of  the  defendant 
to  set  up  this  provision  of  the  separation  agreement  as  a  bar 
to  the  maintenance  of  this  action  his  motion  should  not  have 
been  granted.  The  Domestic  Relations  Law  (§  51)  provides 
that  a  husband  and  wife  cannot  contract  to  relieve  the 
husband  from  his  UabiHty  to  support  his  wife  and  such  an 
agreement  is  void.  (See  Gewirtz  v.  Gewirtz,  189  App.  Div. 
483,  486.) 

The  defendant  presents  no  excuse  whatsoever  for  having 
suffered  a  judgment  by  default.  The  order  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

Clabkb,  p.  J.,  DowLiNG,  Smith  and  Greenbaxjm,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied^  with  ten^dollars  costs. 
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T.  J.  Fletcher  Jackson  and  Gertrude  H.  M.  Jackson, 
Appellants,  v.  Edna  Grey,  Respondent,  Impleaded  with 
Alta  Brennan  and  Others,  Defendants. 

First  Department,  July  1,  1921. 

Landlord  and  tenant — summary  preceedings  ^  tenant  of  apart- 
ment not  residing  therein  but  subletting  rooms  does  not  occupy 
premises  for  dwelling  purposes  only»  within  meaning  of  Laws  of 
1920»  chapter  942,  adding  to  Code  of  Civil  Procedure  section  2231» 

-   subdivisiOiA  la  —  such  tenant  may  be  dispossessed. 

A  house  is  not  occupied  for  dwelling  purposes  only,  within  the  meaning  of 
chapter  942  of  the  Laws  of  1920,  adding  to  Code  of  Civil  Procedure  section 
2231,  subdivision  la,  so  as  to  prevent  the  removal  of  the  tenant  as  a  hold- 
over, where  the  tenant  does  not  reside  on  the  premises  but  leases  them  for 

•    the  purpose  of  subletting  rooms  therein  to  third  persons. 

Accordingly,  a  tenant  who  leased  two  floors  in  a  private  house  for  the 
term  of  one  month,  and  remained  in  possession  from  month  to  month 
but  who  did  not  actually  reside  upon  the  premises  or  enter  into  possession 
personally  till  after  the  expiration  of  thirty  days*  notice  given  her  to  quit 
the  premises,  is  not  protected  by  said  statute  and  may  be  dispossessed. 

Appeal  by  the  plaintiflfs,  T.  J.  Fletcher  Jackson  and 
another,  from  a  determination  of  the  Appellate  Term  of  the 
Supreme  Court,  First  Department,  rendered  on  the  10th  day 
of  January,  1921,  reversing  a  final  order  in  summary  pro- 
ceeding of  the  Municipal  Court  of  the  City  of  New  York, 
Borough  of  Manhattan,  Fifth  District,  in  favor  of  the  plaintiffs. 

Henry  S.  Mansfield,  for  the  appellants. 

David  G.  Godwin,  for  the  respondent. 

Page,  J.: 

The  facts  are  practically  admitted.  The  proceeding  was 
brought  to  dispossess  the  tenant  on  the  ground  that  she  was 
holding  over  after  the  expiration  of  her  term.  On  November 
1,  1919,  the  landlord  rented  to  the  tenant  the  second  and 
third  floors  in  a  private  house,  known  as  132  West  Eighty- 
seventh  street.  New  York  city,  for  the  term  of  one  month, 
and  the  tenant  remained  in  possession  from  month  to  month 
until  October  1,  1920,  at  which  time  the  term  of  the  tenant 
expired  by  reason  pf  a  thirty-day  notice  given  by  the  landlord 
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to  the  tenant.  This  portion  of  the  house  was  rented  to  the 
tenant  for  the  purpose  of  subletting  the  same  to  roomers  or 
lodgers.  The  tenant  thereupon  subleased  portions  of  the 
premises,  fmnished,  to  four  different  persons  as  monthly 
tenants.  The  tenant  did  not  reside  upon  the  premises  imtil 
the  first  day  of  October,  when  she  moved  in  and  occupied  one 
of  the  rooms.  This  was  after  the  expiration  of  her  term. 
On  behalf  of  the  tenant  it  is  claimed  that  the  premises  are 
occupied  for  dwelling  purposes  only,  and  that  by  reason  of 
chapter  942  of-  the  Laws  of  1920  (adding  to  Code  Civ.  Proc. 
§  2231,  subd.  la),  summary  proceedings  to  remove  her  as  a 
holdover  tenant  cannot  be  maintained. 

In  my  opinion,  the  provision  of  the  statute  prohibiting 
the  dispossession  when  the  house  is  "  occupied  for  dwelling 
purposes ''  means  "  where  it  is  occupied  by  the  tenant  for 
such  purposes;"  and  where  the  premises  are  leased  to  a 
tenant  not  for  the  purposes  of  a  residence  but  for  the  purposes 
of  a  business  of  subleasing  to  others,  the  statute  does  not 
apply.  In  this  case,  although  the  subtenants  were  made 
parties,  the  proceeding  as  to  them  was  withdrawn,  and  it 
was  consented  that  the  warrant  should  issue,  as  against  the 
tenant  only.  The  Appellate  Term  in  the  case  of  May  v. 
Demumt  (114  Misc.  Rep.  106),  decided  January  20, 1921,  and, 
therefore,  subsequent  to  the  decision  in  this  case,  assumed 
for  the  purposes  of  that  case  that  this  was  the  correct  inter- 
pretation of  the  statute,  but  as  the  tenant  resided  in  the 
premises  as  well  as  rented  out  rooms,  it  was  held  that  she 
could  not  be  dispossessed. 

The  determination  of  the  Appellate  Term  should  be  reversed, 
with  costs  in  this  court  and  in  the  Appellate  Term,  and  the 
final  order  of  the  Municipal  Court  affirmed. 

Clarke,  P.  J.,  Dowling,  Smith  and  Greenbattm,  JJ., 
concur. 

Determination  reversed,  with  costs  and  disbiu^ements  in 
this  court  and  in  the  Appellate  Term,  and  final  order  of 
Municipal  Court  affirmed. 

App.  Div,—  Vol.  CXCVII.       42 
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John    Orben,    Appellant,    v.    State    Investing    Company, 

Respondent. 

First  Depa«rtmeiit,  July  1, 1921. 

Negligence  —  action  by  husband  to  recover  consequential  damages 
for  loss  of  services,  etc.,  of  wife  —  money  paid  to  servant  to  do 
wife's  work  proper  element  of  damages  —  appeal  —  exclusion  of 
testimony  not  covered  by  bill  of  particulars  —  question  cannot 
be  passed  on  where  bill  of  particulars  not  in  printed  case. 

In  an  action  by  a  husband  to  recover  consequential  damages  for  loss  of 
services,  and  for  expenses  incurred  by  reason  of  injuries  sustained  by 
his  wife  through  the  negligence  of  the  defendant,  the  expenditure  of 
money  to  pay  for  a  servant  to  do  the  work  that  the  plaintiff's  wife  had 
theretofore  done,  which  she  was  incapacitated  from  doing  because  of  the 
injuries  she  had  sustained,  was  a  proper  item  of  damages. 

The  Appellate  Division  cannot  pass  upon  the  question  whether  testimony 
was  properly  excluded  on  the  ground  that  it  was  not  covered  by  the  bill 
of  particulars  where  the  bill  of  particulars  is  not  in  the  printed  case  on 
appeal. 

Appeal  by  the  plaintiflf,  John  Orben,  from  a  judgment  of 
the  Supreme  Court  in  his  favor,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  13th  day  of  December, 
1920,  on  the  verdict  of  a  jury  for  $400,  and  also  from  an  order, 
entered  in  said  clerk's  office  on  the  8th  day  of  December, 
1920,  denying  plaintiff's  motion  for  a  new  trial  made  upon 
the  minutes. 

Clifton  G.  A.  French  of  counsel  [French  &  French,  attorneys], 
for  the  appellant. 

Edward  P.  Mowton  of  counsel  [Nadaly  Jones  &  Mowton^ 
attorneys],  for  the  respondent. 

Page,  J.: 

The  action  is  to  recover  consequential  damages  for  loss 
of  services  and  for  expenses  incurred  for  medical  attention 
and  nursing,  by  reason  of  injuries  sustained  by  the  wife  of 
the  plaintiff  through  the  negligence  of  the  defendant.  Upon 
the  trial  the  jury  returned  a  verdict  for  the  plaintiff  in  the 
siun  of  $400.  A  motion  to  set  aside  the  verdict,  on  the  groimd 
among  others  that  it  was  inadequate,  was  denied. 


Digitized  by 


Google 


Kashdan  v.  Wilkkr  Realty  Co.,  Inc.      659 

App.  Div.  650]  First  Departme^t,  July,  1921. 

The  plaintiff  proved  that  he  expended  for  medical  services 
two  hundred  and  sixty-eight  dollars,  for  nurses  fifty  dollars, 
and  for  medicines  fifty  dollars.  He  also  testified  that  prior 
to  the  injury  his  wife  had  done  all  of  the  household  work,  and 
that  thereafter  he  had  to  employ  a  servant  to  do  the  work, 
pajring  her  sixty  dollars  a  month  for  weight  months.  He  was 
also  interrogated  as  to  the  payment  of  other  money  to  a  maid 
to  assist  his  wife.  The  questions  did  not  clearly  show  what 
work  this  maid  did  or  whether  she  was  another  servant  hired 
after  the  first  one  left  to  do  the  housework,  or  one  employed 
for  some  other  service.  This  testimony  was  excluded  on  the 
ground  that  it  was  not  covered  by  the  bill  of  particulars.  The 
bill  of  particulars  is  not  in  the  printed  case  on  appeal,  and, 
therefore,  we  cannot  pass  upon  the  appellant's  contention  that 
the  exclusion  of  this  evidence  was  erroneous. 

The  expenditure  of  money  to  pay  for  a  servant  to  do  the 
work  that  the  plaintiff's  wife  had  theretofore  done,  which  she 
was  incapacitated  from  doing  because  of  the  injuries  she  had 
sustained,  was  a  proper  item  of  plaintiff's  damages  and  should 
have  been  included  in  the  verdict. 

The  judgment  and  order  will,  therefore,  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Clarke,  P.  J.,  Laxtghlin,  Smith  and  Merrell,  JJ,,  concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


Barnet   Kashdan,    Respondent,    v.   Wilker   Realty   Co., 
Inc.,  and  William  H.  Kirchner,  Appellants. 

First  Department,  July  1,  1921. 

Process  —  action  for  malicious  abuse  of  process  —  issuance  of  final 
warrant  in  summary  proceedings  to  dispossess. 

The  gravamen  of  an  action  for  the  malicious  abuse  of  process  is  the  willful 
using  of  the  process,  civil  or  criminal,  for  a  purpose  not  justified  by  law 
and  to  effect  an  object  not  within  its  proper  scope. 
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Acoordingly,  thero  was  no  abuse  of  prooees  by  the  issuanoe  of  a  warrant 
in  summary  proceedings,  where  it  appeared  that  the  defendant  herein 
instituted  summary  proceedings  to  dispossess  the  plaintiff  herein;  that 
the  plaintiff  appeared  in  said  proceeding  and  tendered  and  paid  into 
court  the  amount  of  rent  prior  to  the  increase  thereof;  that  the  plaintiff 
defaulted  in  appearing  at  the  trial  and  the  final  order  was  issued  in  favor 
of  the  landlord  but  the  issuance  of  the  warrant  was  stayed  for  two  weeks; 
that  the  proceeding  was  not  discontinued  or  the  balance  ot  rent  paid, 
though  the  plaintiff  sent  the  defendant  the  increased  rent  for  the  second 
month  but  refused  to  pay  the  increase  for  the  first  month,  whereupon  the 
defendant  returned  the  rent  received  for  the  second  month. 

Appeal  by  the  defendants,  Wilker  Realty  Co.,  Inc.,  and 
another,  from  a  judgment  of  the  Comity  Comi;  of  Bronx 
county  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  coimty  of  Bronx  on  the  26th  day  of  October,  1920, 
upon  the  verdict  of  a  jury,  and  also  from  an  order,  entered  in 
said  clerk's  office  on  the  17th  day  of  November,  1920,  denying 
defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

Edgar  HirsMerg,  for  the  appellants. 

Philip  E.  Uhr,  for  the  respondent.  "f' 

Page,  J.: 

This  is  an  action  for  damages  for  mahcious  abuse  of  process. 
The  landlord  of  No.  1537  Fulton  avenue  raised  the  rent  of 
his  tenants,  about  thirty  in  number,  two  dollars  per  month 
from  October  1,  1919.  The  tenants  held  a  meeting  and 
decided  not  to  pay.  Thereupon  the  landlord  instituted  dis- 
possess proceedings  against  nineteen  tenants,  of  whom  the 
plaintiff  was  one,  returnable  on  October  6,  1919.  On  October 
sixth  the  plaintiff  appeared  and  paid  into  court  twenty-five 
dollars,  the  amount  of  the  rent  which  had  been  paid  for  the 
preceding  month,  and  the  case  was  set  for  trial  on  October 
14,  1919,  at  which  time  the  tenant  defaulted,  and  final  order 
was  issued  in  favor  of  the  landlord,  but  the  issuance  of  the 
warrant  was  stayed  until  November  1,  1919. 

The  deposit  of  the  twenty-five  dollars  in  court  was  a  con- 
cession that  such  amount  was  due,  and  the  question  to  be 
tried  was  whether  two  dollars  more  was  due.  By  granting 
the  final  order  the  court  held  that  twenty-seven  dollars  and 
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not  twenty-five  dollars  was  duef  as  rent,  which  had  not  been 
paid.  There  is  no  evidence  in  this  case  that  the  proceeding 
had  been  discontinued,  or  this  balance  of  rent  paid.  The 
warrant  was  issued  from  a  court  having  jurisdiction,  for  a 
cause  authorized  by  law,  and  was  used  to  enforce  the  final 
order  of  the  court  which  directed  it  to  issue,  namely,  to  remove 
the  tenant  and  put  the  landlord  in  possession.  There  was 
no  malicious  abuse  of  process. 

The  gravamen  of  an  action  for  abuse  %i  process  is  the 
willful  using  of  the  process,  civil  or  criminal,  for  a  purpose 
not  justified  by  law  and  to  effect  an  object  not  within  its 
proper  scope.  {Foy  v.  Barry,  87  App.  Div.  291,  294,  Hatch, 
J.;  Assets  Collecting  Co.  v.  Myers,  No.  1,  167  id.  133,  138, 
Clarke,  J.;  McClerg  v.  Viehe,  116  id.  731,  733.) 

The  defendant  moved  at  the  close  of  the  plaintiff's  case 
and  renewed  the  motion  at  the  close  of  the  entire  case  to 
dismiss  upon  th\&  specific  grounds  that  the  plaintiff  had  failed 
to  prove  facts  sufficient  to  constitute  a  cause  of  action,  that 
the  plaintiff  had  failed  to  establish  that  there  had  been  any 
abuse  of  process,  that  the  plaintiff  had  failed  to  establish 
the  element  of  intentional  wrongdoing  or  a  wanton  attempt 
to  pervert  the  processes  of  the  law  from  their  proper  use  and 
design,  and  excepted  to  the  denial  of  the  motion.  The  motion 
should  have  been  granted. 

The  plaintiff  claims  that  he  sent  a  money  order  for  the 
November  rent  at  the  increased  rate  on  November  7,  1919, 
which  was  Friday;  that  the  following  Tuesday  the  defendant 
called  and  asked  for  the  two  dollars  due  on  the  October  rent, 
which  the  plaintiff  refused  to  pay.  The  defendant  then 
tendered  back  twenty-seven  dollars,  and  on  the  plaintiff's 
refusal  to  accept  it  laid  it  on  the  table  beside  him  and  left. 
The  case  of  Crawford  v.  Waters  (46  How.  Pr.  210),  upon  which 
respondent  relies,  was  not  a  payment  of  rent  for  a  subsequent 
month.  But  the  money  was  paid  into  court  for  the  purpose 
of  redeeming  the  tenancy  after  forfeiture.  The  amount  was 
not  sufficient  to  cover  the  amount  in  arrears,  but  the  landlord 
received  the  money  and  kept  it.  The  court  held  that  the 
tenant  undertook  bona  fide  to  redeem  the  demised  premises, 
and  by  accepting  and  retaining  the  amount  the  landlord 
^rmed  the  existence  of  the  lease.    The  case  is  clearly  dis- 
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tinguishable  from  the  case  at  bar.  The  tenant  concedes  that 
he  did  not  pay  or  tender  the  balance  due  on  the  October 
rent. 

The  judgment  should  be  reversed,  with  costs  to  the  appel- 
lant, and  the  complaint  dismissed,  with  costs. 

Clabke,  p.  J.,  Laughlin,  Smith  and  Merrell,  JJ.,  concur. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


Nicholas  W.  Ryan,  Respondent,  v.  Rodgers  &  Hagerty, 

Inc.,  Appellant. 

First  Department,  July  1,  1921. 

Contracts  —  action  to  recover  balance  due  and  prospectWe  proflta 
on  contract  for  construction  of  raUroad  and  tunnel  ducts  —  con- 
tract for  laying  tunnel  ducts  only  —  prospective  profits  not  recover- 
able where  contract  rescinded. 

In  an  action  to  recover  balance  alleged  to  be  due  on  a  contzact  for  the 
laying  of  raihoad  and  tunnel  ducts  in  a  section  of  a  subway,  and  for 
prospective  profits  arising  from  the  refusal  of  the  defendant  to  permit 
the  plaintiff  to  complete  the  contract,  evidence  examined,  and  hdd,  that 
the  contract,  which  had  been  fully  performed,  called  for  the  laying  of  the 
tunnel  ducts  only  and  did  not  include  the  laying  of  railroad  ducts. 

Moreover,  if  the  contract  covered  both  classes  of  ducts  then  on  the  failure 
of  the  defendant  to  pay  the  installments  claimed  to  be  due  to  the  plaintiff, 
the  plaintiff  had  one  of  two  courses  open  to  him,  either  to  rescind  the 
contract  and  recover  what  was  due  thereunder  up  to  date,  or  to  proceed 
with  the  contract  and  sue  for  the  amount  due;  but  he  could  not  rescind 
the  contract  and  recover  prospective  profits. 

Appeal  by  the  defendant,  Rodgers  &  Hagerty,  Inc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF, 
entered  in  the  office  of  the  clerk  of  the  county  of  Bronx  on 
the  18th  day  of  February,  1920,  on  the  verdict  of  a  jury. 

Warren  L  Lee  of  counsel  [Howard  A.  BiUl^  with  him  on 
the  brief],  for  the  appellant, 

Frederick  J>  Flynr^,  for  th^  respondent. 
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Page,  J.: 

The  complaint  stated  two  causes  of  action.  In  the  first 
were  really  embodied  two:  one  for  the  balance  alleged  to 
be  due  for  work  performed  under  the  contract;  and  another 
for  loss  of  profits  as  damage  for  refusal  to  allow  the  plaintiff 
to  complete  the  contract.  The  second  cause  alleged  was  for 
$50  for  extra  work.  The  jury  gave  a  verdict  for  plaintiff 
for  S342.78,  the  amoimt  alleged  to  be  due  for  work  performed, 
$380  for  loss  of  profits,  and  $30  for  extra  work,  making  a 
total  of  $752.78. 

'  The  defendant  had  the  contract  for  building  a  section  of 
the  subway  along  Eastern  Parkway  in  Brooklyn.  This  con- 
tract provided  for  two  classes  of  ducts  as  follows: 

"  SuBDrvrsiON  20  Railroad  and  Tunnel  Ducts 
!  '*  Section  No.  397.  The  ducts  to  contain  cables  for  trans- 
mitting electricity  for  the  operation  of  the  Railroad  shall  be 
of  the  one-way  form  with  circular  holes. 
,  "  Tunnel  ducts  are  those  incorporated  in  the  Railroad  struc- 
ture. All  other  ducts  for  use  in  connection  with  the  Railroad 
are  termed  Railroad  ducts.'' 

,  Section  No.  407  of  the  contract  provides:  "  Railroad  ducts 
will  be  paid  for  per  duct  foot  in  place  and  measured  in  place 
at  the  price  stipulated  for  Railroad  ducts  in  Schedule  Item 
18-A,  and  Tunnel  ducts  shall  be  paid  for  per  duct  foot  in  place 
at  the  price  stipulated  for  Tunnel  ducts,  in  Schedule  Item  18." 
These  schedules  are  not  printed  in  the  record. 

The  difference  between  tunnel  ducts  and  railroad  ducts 
was  in  the  method  of  installation.  The  tunnel  ducts  were 
laid  in  the  bottom  of  the  structure  and  alongside  the  walls 
in  banks  of  twenty.  The  railroad  ducts  were  laid  above  the 
roof  of  the  structure,  after  a  portion  of  the  cut  had  been 
refilled. 

The  defendant  was  to  be  paid  monthly  on  the  certificate 
of  the  engineer  of  the  amount  of  the  work  done  and  materials 
incorporated  in  the  work,  ten  or  fifteen  per  cent  of  the  amount 
to  be  withheld. 

The  plaintiff  made  a  subcontract  with  the  defendant.  The 
parts  material  to  this  appeal  are  as  follows:  "I  propose  to 
do  the  work  of  handling,  laying  and  rodding  of  the  tunnel 
ducts  on  subway  Section  3,  Route  12,  on  Eastern  Parkway, 
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Brooklyn,  in  accordance  with  the  plans  and  specifications 
of  the  Public  Service  Ck)mini8sion,  for  the  sum  of  two  and 
three-quarter  cents  (2^c)  per  duct  foot.  Rodgers  &  Hagerty, 
Inc.,  to  furnish  all  materials.  ♦  ♦  ♦  The  ducts  will  be 
delivered  to  me  along  the  line  of  the  work  on  trucks;  I  to 
unload  and  stack  and  do  all  further  handling  into  place. 
*  *  *  I  will  agree  to  do  the  rodding  of  all  ducts  according 
to  the  specifications  and  have  the  .same  passed  by  the  Engineer. 
For  this  I  agree  that  the  Contractor  shall  withhold  one-half 
cent  per  duct  foot,  paying  the  same  to  me  at  the  time  of  the 
final  acceptance  of  the  ducts  by  the  Public  Service  Com- 
mission's engineer.  ♦  ♦  ♦  Payments  to  be  made  monthly 
as  Rodgers  &  Hagerty,  Inc.,  are  paid."  This  contract,  dated 
April  10,  1917,  was  signed  by  the  plaintiff  and  accepted  by 
the  defendant,  and  the  day  after  it  was  signed  the  plaintiff 
commenced  work. 

The  plaintiff  testified  that  three  or  four  days  after  he 
commenced  work  he  saw  the  defendant's  president  and  had 
the  following  conversation:  "  I  told  him  I  could  not  wait 
for  the  one-half  cent  that  the  contract  called  for  until  he  got 
his  final  payment  from  the  city,  and  he  told  me  I  would  not 
have  to  wait  for  it,  and  that  as  soon  as  they  were  rodded 
and  accepted  he  would  pay  me,  and  he  did.  *  *  *  I  asked 
him,  if  I  needed  it,  if  he  would  giva  me  money  at  any  time 
that  I  might  need  it  for  a  payroll,  and  he  said  he  would^  and 
he  did  give  it  to  me." 

He  testified  further  that  he  had  his  contract  with  him  and 
asked  Hagerty  to  modify  it  in  writing,  but  the  latter  said 
it  would  not  be  necessary.  This  is  a  different  modification 
from  that  set  forth  in  the  complaint,  which  is  as  follows: 

"  Fifth.  That  after  the  plaintiff  entered  upon  the  perform- 
ance of  said  contract  and  work  and  to  enable  the  plaintiff 
to  more  readily  finance  and  carry  on  said  work,  it  was  mutually 
agreed  between  the  defendant  and  the  plaintiff  that  the 
defendant  would  pay  the  plaintiff  for  said  wo];k  at  the  rate 
of  2^  cents  per  duct  foot  in  weekly  instalhnents  for  the  work 
performed  each  week  irrespective  of  the  time  or  manner  in 
which  defendant  was  to  be  paid  by  the  City  of  New  York; 
and  it  was  fwther  agreed  by  the  defendant  with  the  plaintiff 
that  the  defendant  would  not  retain  any  percentage  of  the 
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sums  thus  to  become  payable  but  on  the  contrary  would 
make  said  payments  without  retaining  any  percentage  thereof 
and  without  waiting  imtil  the  final  acceptance  of  the  ducts 
by  the  Public  Service  Commission's  Engineer." 

Mr.  Hagerty's  version  of  this  transaction  was  that  the 
plaintiff  came  to  him  three  or  four  weeks  after  he  commenced 
work  and  asked  him  to  advance  his  payment,  as  he  had  been 
disappointed  in  collecting  certain  promissory  notes  that  were 
due  him,  and  did  not  have  suflBicient  money  to  meet  his 
payroll,  and  that  Hagerty  ordered  his  engineer  to  measure 
the  work  and  a  payment  of  $256.50  was  made  on  May  fourth, 
which  was  for  the*  ducts  laid  up  to  that  time  at  two  and 
three-quarters  cents  a  foot  less  one-half  cent.  This  pajrment 
would  seem  to  corroborate  Hagerty's  version  of  the  conver- 
sation. It  was  made  in  less  than  a  month,  and  the  one-half 
cent  was  deducted.  Hagerty  testified  that  plaintiff  was 
continually  coming  to  him  with  requests  for  payments  to 
meet  his  payroll  and  he  granted  his  requests.  The  remaining 
pajrments  were  made  May  twenty-fifth,  8542.25;  May  thirty- 
first,  $423;  June  sixteenth,  $852.75;  June  thirtieth,  $648; 
July  ninth,  $666;  July  twenty-fourth,  $832.50;  August  elev- 
enth, $681.50;  August  twenty-ninth,  $1,096;  October  fourth, 
$1,278.23;  November  fifth,  $1,603.17;  a  total  of  $8,879.90. 
At  this  time  the  tunnel  ducts  were  all  substantially  con- 
structed and  they  were  finished  in  November.  There  had 
been  laid  335,370  feet  of  duct  which  was  all  of  the  tunnel 
duct  that  was  to  be  laid.  At  two  and  three-quarters  cents 
per  foot  this  would  amount  to  $9,222.68,  leaving  a  balance  due 
of  $342.78. 

The  defendant  requested  the  plaintiff  to  proceed  with  the 
work  of  unloading  ducts  which  were  about  to  be  delivered 
to  lay  the  railroad  ducts.  The  plaintiff  refused  to  do  it 
until  and  unless  a  check  was  sent  for  the  balance' due,  to 
which  the  defendant  replied  that  the  plaintiff  had  been 
advanced  $1,328.08  over  and  above  what  was  due  on  the 
contract,  this  being  the  difference  between  the  amoimt  that 
could  have  been  withheld  at  the  rate  of  one-half  cent  per  duct 
foot  and  the  amount  still  unpaids  The  defendant  also  wrote 
demanding  that  the  plaintiff  proceed  with  the  work  within 
twenty-four  hours  or  it  would  complete  his  contract  and  hold 
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him  for  the  difference.  A  bill  was  thereafter  sent  to  him 
for  the  labor  of  unloading  the  ducts.  Hagerty  testified  that 
the  plaintiff  told  him  that  his  contract  did  not  require  him 
to  lay  the  railroad  ducts,  but  only  the  tunnel  ducts,  and  that 
he  then  examined  the  contract  and  found  that  his  contention 
was  correct,  and  ordered  the  bill  that  had  been  sent  for 
unloading  the  ducts  canceled  and  payment  of  the  balance 
made.  An  offer  was  made  to  pay  the  balance,  and  a  general 
release  demanded.    Plaintiff  refused. 

In  my  opinion  the  plaintiff  has  no  cause  of  action  for  the 
profits: 

First  His  contract  only  called  for  the  Iftjdng  of  the  tunnel 
ducts,  which  had  been  fully  performed. 

Second.  Even  if  we  adopt  the  plaintiff's  version  that  his 
contract  covered  all  the  ducts,  then  on  the  failure  of  the 
defendant  to  pay  the  installment  claimed  to  be  due  he  had 
one  of  two  courses  open  to  him,  either  to  rescind  the  contract 
and  recover  what  was  due  thereunder  up  to  date,  or  proceed 
with  the  contract  and  sue  for  the  amount  due;  but  he  could 
not  rescind  the  contract  and  recover  prospective  profits. 
(WharUm  &  Co.  v.  Winch,  140  N.  Y.  287,  293;  Moore  v. 
Taylor y  42  Hun,  45;  Jones  v.  City  of  New  York,  47  App.  Div. 
39,  40.) 

I  am  of  opinion  that  the  plaintiff  was  entitled  to  recover 
the  balance  due  and  also  for  the  extra  work,  but  the  judg- 
ment should  be  reduced  by  $380,  the  sum  awarded  for  pro- 
spective profits,  and  as  thus  modified  af&rmed,  with  costs  to 
the  appellant. 

Clakke,  p.  J.,  Lauqhun,  Smith  and  Merrell,  JJ.,  concur. 

Judgment  modified  by  reducing  the  amount  thereof  as 
entered  to  the  sum  of  $497.53,  and  as  so  modified  affirmed, 
with  costs  to  appellant. 
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In  the  Matter  of  the  Application  of  Central  Union  Trust 
Company  of  New  York,  Respondent,  as  Trustee  under 
the  Will  of  Laura  A.  Delano,  Deceased,  etc.,  for  Leave 
to  Sell  Certain  Real  Estate,  Pursuant  to  Sections  105  and 
107  of  the  Real  Property  Law. 

Frederick  W.  Bisgood,  Guardian  ad  Litem  of  Julia  Chanler, 
and  Others,  and  Egerton  L.  Winthrop,  Jr.,  Guardian 
ad  Litem  of  Christopher  Temple  Emmet,  Jr.,  and  Others, 
Appellants. 

First  Department,  July  8,  1921. 

Trusts  —  sale  of  real  property  by  trustee  —  Real  Property  Law,  §§  105 
and  107,  construed  and  applied  —  agreement  for  sale  of  property 
should  not  be  confirmed  where  at  time  of  application  to  court 
property    has    materially  increased  in  value  —  court    concerned 

with  interests  of  cestui  que  trustent  only. 

» 

Sections  105  and  107  of  the  Real  Property  Law  in  relation  to  the  sale  of 
real  property  by  a  trustee  oontemplate  an  application  to  sell  for  the 
specific  reasons  named  in  the  statute,  and  the  granting  of  the  final  order 
authorizing  the  sale  upon  terms  and  conditions  named.  The  application 
authorized  is  not  an  application  to  sell  to  a  particular  individual,  but  a 
general  application  to  sell  and  an  agreement  with  a  purchaser  subject  to 
the  confirmation  of  the  court  is  contemplated  to  be  made  after  the  final 
order  provided  a  purchaser  can  be  found  who  will  purchase  the  property 
upon  the  terms  prescribed  therein. 

The  order  of  the  court  authorizing  and  directing  the  sale  must  be  made 
in  view  of  the  conditions  existing  at  the  date  of  the  order  and  cannot 
be  affected  by  any  prior  agreement  which  may  have  been  made  between 
the  trustee  and  a  willing  purchaser. 

Accordingly,  a  contract  by  a  trustee  for  the  sale  of  trust  property  at 
$160,000  should  not  be  confirmed  on  an  application  to  sell  the  property 
where  it  is  made  to  appear  at  the  time  of  the  application  that  the  property 
has  increased  in  value  and  is  then  worth  $200,000. 

On  an  application  for  the  sale  of  trust  property  the  court  is  not  concerned 
with  the  interests  of  any  purchaser  but  only  with  the  interests  of  the 
cestuis  que  trustent. 

Appeal  by  Frederick  W.  Bisgood  and  another  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflBice  of  the  clerk  of  the  county  of 
New  York  on  the  24th  day  of  March,  1921,  authorizing, 
empowering  and  directing  the  Central  Union  Trust  Company, 
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as  substituted  trustee  under  the  will  of  Laura  A.  Delano, 
deceased,  to  sell  property  of  the  estate  for  the  sum  of  $160,000. 

Egerton  L.  Winthropy  Jr.,  guardian  ad  litem j  for  the  appel- 
lants Christopher  T.  Emmet,  Jr.,  and  others. 

Frederick  W.  Bisgood,  guardian  ad  litem,  for  the  appellants 
Julia  Chanler  and  others, 

Wolcott  P.  Robbins  of  counsel  [James  Gore  King  with  him 
*on  the  brief;  Miller,  King,  Lane  &  Tr afford,  attorneys],  for 
the  respondent. 

Charlee  A.  RunJc  of  counsel  [Seibert,  Paddock  &  Cochran, 
attorneys],  for  the  Harris  Company,  Inc. 

Smith,  J.: 

In  the  case  instant  there  was  no  power  of  sale  given  by 
the  will.  The  appUcation  was,  therefore,  made  by  the  sub- 
stituted trustee  for  leave  to  sell  real  property  belonging  to 
the  estate,  situated  upon  Broadway  in  the  borough  of  Man- 
hattan. On  September  12,  1919,  this  trustee  entered  into 
an  agreement  with  one  Abraham  Harris  for  the  sale  to  him 
of  said  premises  for  $160,000.  It  was  provided  in  the  con- 
tract, however,  that  the  agreement  was  entered  into  by  the 
seller,  subject  to  its  first  obtaining  leave  of  the  Supreme  Court 
to  make  this  sale  and  to  deliver  the  deed  hereinafter  mentioned 
•and  that  in  the  event  of  any  delay  in  procuring  said  leave 
extending  beyond  the  time  for  the  delivery  of  the  deed  as 
thereinafter  mentioned,  the  seller  should  be  entitled  to  such 
reasonable  adjournment  of  the  time  of  closing  as  would  cover 
said  delay,  and  such  adjournment  should  not  prejudice  the 
seller  as  respects  payment  of  the  taxes  of  1919,  second  half, 
which  taxes,  if  then  a  lien,  should  be  borne  by  the  purchaser. 
The  parties  interested  in  this  application  as  beneficiaries  and 
remaindermen  were  very  numerous.  Many  of  them  resided 
in  other  States  and  foreign  countries  and  many  of  them  were 
infants,  and  eight  months  elapsed  from  the  time  of  the  signing 
of  the  agreement  and  the  filing  of  the  application  with  notice 
thereof  to  all  the  interested  parties  on  or  about  May  19, 
1920.    The  application  was  referred  to  a  referee  to  take 
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evidence  and  report  to  the  court.  In  the  report  made  it  was 
found  that  at  the  time  the  contract  was  made  with  Harris 
the  property  was  worth  $160,000,  but  that  at  the  time  appli- 
cation was  made  for  the  confirmation  of  the  report  and  the 
direction  for  the  sale,  the  property  was  worth  $200,000.  The 
referee,  therefore,  reported  that  in  his  judgment  the  appU-* 
cation  should  not  be  granted,  as  the  contract  was  made  subjects 
to  confirmation,  and  at  the  time  of  the  application  for  con- 
firmation the  property  was  worth  considerably  more  than 
the  contract  price.  This  conclusion  of  the  referee  was  over- 
ruled by  the  Special  Term,  which  held  that,  inasmuch  as  the 
price  named  in  the  agreement  was  a  fair  value  of  the  property 
at  the  time  the  contract  was  made,  the  purchaser  was  entitled 
to  the  confirmation  of  the  sale,  notwithstandii^  the  fact  that 
its  value  had,  in  the  meantime,  and  before  the  application 
for  confirmation,  increased  about  twenty-five  per  cent  in  value. 
(114  Misc.  Rep.  214.) 

This  appUcation  was  made  to  the  court  under  sections  105 
and  107  of  the  Real  Property  Law.  Under  section  105  (as 
amd.  by  Laws  of  1918,  chap.  403)  the  Supreme  Court  may, 
upon  such  terms  and  conditions  as  seem  just  and  proper, 
authorize  any  trustee  to  mortgage  or  sell  real  property,  or 
any  part  thereof,  "  whenever  it  appears  to  the  satisfaction 
of  the  court  that  said  real  property,  or  some  portion  thereof, 
has  become  so  unproductive  that  it  is  for  the  best  interest 
of  such  estate  *  ♦  ♦  or  that  for  other  pecuUar  reasons, 
or  on  account  of  other  peculiar  circumstances,  it  is  for  the 
best  interest  of  said  estate."  By  section  107  (as  amd.  by  Laws 
of  1918,  chap.  578,  and  Laws  of  1920,  chap.  639)  the  procedure 
is  specified.  The  appUcation  must  be  by  petition  duly  verified 
which  shall  set  forth  the  condition  of  the  trust  estate  and  the 
particular  facts  which  make  it  necessary  or  proper  that  the 
application  should  be  granted.  It  is  then  provided:  "  After 
taking  proof  of  the  facts,  either  before  the  court  or  a  referee, 
and  hearing  the  parties  and  fully  examining  into  the  matter, 
the  court  must  make  a  final  order  upon  the  appUcation.  In 
case  the  appUcation  is  granted,  the  final  order  must  authorize 
the  real  property  affected  by  the  trust  or  some  portion  thereof, 
to  be  mortgaged,  sold  or  leased,  upon  such  terms  and  condi- 
tions a«  the  court  may  prescribe.     *    *    ♦    Before  a  mortr 
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gage,  sale  or  lease  can  be  made  pursuant  to  the  final  order,  the 
trustee  must  enter  into  an  agreanent  therefor,  subject  to 
the  approval  of  the  court  and  must  report  the  agreement 
to  the  court  under  oath.  Upon  the  confirmation  thereof,  by 
order  of  the  court  he  must  execute  as  directed  by  the  court 
a  mortgage,  deed  or  lease."  It  is  then  provided  that  a 
mortgage,  conveyance  or  lease  made  pursuant  to  such  final 
order  diall  be  binding  upon  all  parties  interested.  This 
statute  seems  to  contemplate  an  appUcation  to  sell  for  the 
specific  reasons  named  in  the  statute,  and  the  granting  of 
the  final  order  authorizing  the  sale  upon  terms  and  conditions 
named.  It  will  be  noticed  that  the  application  authorized 
is  not  an  application  to  sell  to  a  particular  individual,  but 
a  general  apphcation  to  sell  and  an  agreement  with  a  pur- 
chaser subject  to  the  confirmation  of  the  court  is  contemplated 
to  be  made  after  .the  final  order  provided  a  purchaser  can  be 
found  who  will  purchase  the  property  upon  the  terms  pre- 
scribed therein. 

.  The  fact  that  this  contract  was  made  before  the  application 
to  sell  can  give  to  the  purchaser  no  greater  rights  than  he 
would  have  if  the  agreement  had  been  made  as  contemplated 
by  the  statute  after  the  final  order  for  sale,  and  the  order  of 
the  court  therefor,  authorizing  and  directing  the  sale  must 
be  made  in  view  of  the  conditions  existing  at  the  time  the 
order  is  made  and  cannot  be  affected  by  any  agreement  which 
may  have  been  made  between  the  trustee  and  a  willing  pur- 
chaser prior  to  the  time  that  the  final  order  is  made.  In  this 
case  the  finding  of  fact  is  that  the  property  was  worth 
$200,000.  As  against  this  finding  we  think  that  the  court 
improperly  approved  the  contract  and  ordered  the  sale  at 
the  sum  of  $160,000.  It  is  the  interest  of  the  cestuis  que 
trustent  with  which  the  court  is  concerned  and  not  the  interest 
of  the  anxious  purchaser.  This  is  clearly  shown  by  the  pro- 
ceedings contemplated  by  the  statute  for  the  making  of  the 
final  order  fixing  the  terms  and  conditions  of  the  sale  prior 
to  the  contract  of  sale  which  must  afterwards  be  approved 
by  the  court. 

The  case  of  Wilber  v.  Wilber  (119  App.  Div.  740)  is  clearly 
distinguishable  in  principle  from  this  case.  The  question 
there  arose  upon  a  receiver's  sale,  wherein  the  interests  of 
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infants  or  the  cestuie  que  trustent  were  not  involved,  and 
wherein  the  parties  interested,  being  of  full  age,  had  full  oppor- 
tunity to  protect  themselves  by  appearing  upon  the  sale  and 
bidding  upon  the  property  to  the  extent  of  its  full  value. 
In  such  a  case  it  may  well  be  held  that  a  subsequent  offer  of  a 
higher  price  should  not  be  considered. 

With  the  finding  of  the  referee  and  court  that  the  interests 
of  the  estate  and  of  the  cestuis  que  trustent  require  a  sale  of 
the  property,  we  are  not  inclined  to  differ.  None  of  the 
parties  question  this  conclusion.  The  order  should  be  modified 
authorizing  and  directing  the  sale  for  the  sum  of  $200,000, 
and  directing  the  trustee  to  enter  into  an  agreement  for  the 
sale  of  the  property  at  that  price,  which  agreement,  when 
made,  must  be  submitted  to  the  court  for  its  approval.  As 
modified,  the  order  should  be  affirmed,  with  costs  to  appellants 
from  the  estate  to  be  adjudged  upon  the  final  settlement  of 
this  order,  which  may  be  settled  upon  notice. 

Clarke,  P.  J.,  Dowling,  Page  and  Greenbaum,  JJ., 
concur. 

Order  modified  as  directed  in  opinion,  and  as  so  modified 
affirmed,  with  costs  to  appellants  payable  out  of  the  estate. 
Settle  order  on  notice. 


The  Park  &  Pollard  Company,  Respondent,  v.  The  Indus- 
trial Fire  Insurance  Company  of  Akron,  Ohio, 
Appellant. 

First  Department,  July  8,  1921. 

Insurance  —  fire  insurance  —  action  on  policy  —  failure  to  perform 
condition  that  renewal  policy  in  another  company  should  be 
surrendered  and  canceled  constitutes  defense  —  counterclaim  — 
equitable  counterclaim  sufficient  —  limitation  of  action  —  time 
between  commencement  of  aetion  in  Federal  court  and  Hiffwi^ffiLi 
for  want  of  Jurisdiction  not  counted  —  time  action  restrained  by 
injunction  not  counted. 

The  defendant  in  an  action  on  a  fire  insurance  policy  is  entitled  to  set  up 
as  a  defense  to  the  action  that  the  policy  was  given  to  the  plaintiif  upon 
condition  that  a  reneiwal  policy  in  another  company  which  was  in  part 
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reinsured  by  the  defendant,  would  be  surrendered  and  canceled,  and 
that  said  policy  had  never  been  surrendered  or  canceled. 

A  counterclaim  based  upon  the  same  facts  as  were  alleged  in  the  defense 
with  the  additional  fact  that  the  premium  upon  the  policy  had  been 
tendered  to  the  plaintiff,  which  the  plaintiff  refused  to  receive,  and  which 
asks  the  aid  of  equity  to  rescind  the  contract  upon  the  tender  of  the 
amount  received  for  premium  and  upon  the  facts  substantially  alleged  in 
the  defense,  is  not  subject  to  demurrer,  though  the  defense  contained  a 
denial  broad  enough  to  include  the  denial  that  the  premium  was  ever 
paid,  since  there  is  some  doubt  as  to  the  right  of  the  defendant  to  defend 
without  showing  that  the  tender  of  the  premium  has  been  kept  good, 
whereas  the  contract  may  be  rescinded  under  the  counterclaim  though 
the  tender  has  not  been  kept  good,  if  it  appears  that  the  defendant  is 

•   ready,  able  and  willing  to  pay  the  money  in  case  the  rescission  is  decreed. 

The  time  between  the  commencement  of  an  action  on  the  policy  in  the 
Federal  court  and  the  dismissal  thereof  for  want  of  jurisdiction  is  no  part 
of  the  time  limited  by  the  Statute  of  Limitations,  and  Ukewise  the  fact 
that  this  action  was  not  brought  within  one  year  after  the  dismissal  by 
the  Federal  court  is  excused  by  the  injunction  staying  the  prosecution 
of  the  action. 

Appeal  by  the  defendant,  The  Industrial  Fire  Insurance 
Company  of  Akron,  Ohio,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day 
of  April,  1921,  sustaining  plaintiff's  demurrer  to  the  second 
defense  in  defendant's  answer  as  insufficient  in  law,  and  also 
the  demurrer  to  the  defendant's  coimterclaim. 

Robert  Kelly  Prentice  of  counsel  [Prentice  &  Toumsend^ 
attorneys],  for  the  appellant. 

Joseph  Thurlow  Weed  of  coimsel  [William  Otis  Badger,  Jr., 
attorney],  for  the  respondent. 

Smith,  J. :  • 

This  action  is  brought  upon  a  policy  of  fire  insurance.  It 
seems  that  the  plaintiff  had  a  policy  of  fire  insurance  in  the 
Stuyvesant  Insurance  Company  for  the  sum  of  $11,000. 
Part  of  this  insurance  was  reinsured  by  this  defendant.  This 
insurance  poUcy  was  renewed  by  the  Stuyvesant  Fire  Insurance 
Company.  Thereafter  the  agent  of  the  plaintiff  came  to  the 
defendant  and  asked  for  a  policy  in  this  defendant  company. 
This  defendant  informed  the  agent  of  the  renewal  by  the 
Stuyvesant  Company  and  its  interest  in  this  renewal  as  a 
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reinsiirer,  and  it  was  thereupon  agreed  that  this  policy  would 
be  given  upon  condition  that  the  renewal  policy  in  the 
Stuyvesant  Insurance  Company  would  be  surrendered  and 
canceled.  It  is  alleged  that  that  Stuyvesant  Insurance  Com- 
pany policy  never  was  surrendered  and,  therefore,  that  the 
condition  precedent  to  the  liabiUty  of  the  defendant  has 
never  been  performed  and  the  defendant  is  entitled  to  set 
this  up  as  a  defense  to  the  action,  and  this  I  think  is  true. 
The  order  sustaining  the  plaintiff's  demurrer  to  the  second 
affirmative  defense  was  error  and  should  be  reversed. 

As  to  the  order  overruling  the  counterclaim  a  somewhat 
different  question  is  presented.  The  counterclaim  is  based 
upon  the  same  facts  as  are  alleged  in  the  second  defense  and 
the  additional  fact  that  the  premium  upon  the  poUcy  has  been 
tendered  to  the  plaintiff,  which  the  plaintiff  has  refused  to 
receive.  The  counterclaim  does  not  assert  in  so  many  words 
that  the  contract  has  been  rescinded,  but  asks  the  aid  of 
equity  to  rescind  the  contract  upon  the  tender  of  the  amount 
received  for  premium  and  upon  the  facts  substantially  alleged 
in  the  second  defense.  In  the  second  defense,  however,  is 
the  denial,  which  is  broad  enough  to  include  the  denial  that 
the  premium  was  ever  paid.  This  denial  did  not  appear  in  the 
counterclaim  as  asserted.  It  may  be  that  in  order  to  defend 
this  action  on  the  ground  of  the  tender  of  the  premium  paid, 
the  tender  would  have  to  be  kept  good.  In  an  affirmative 
action  to  rescind,  however,  the  allegation  of  a  tender,  with 
an  allegation  of  readiness  to  pay  the  money  in  case  a  rescission 
is  decreed,  would  seem  to  be  sufficient.  If  there  be  any  doubt 
as  to  the  rights  of  the  defendant  to  assert  this  as  a  defense 
to  the  action,  the  defendant  is  entitled  to  assert  this  counter- 
claim also  upon  the  facts  alleged,  that  the  whole  issue  may 
be  presented  to  the  court.  Upon  a  demurrer  to  the  counter- 
claim, therefore,  the  court  will  not  leave  the  defendant  to  a 
defense  which  may  possibly  be  inadequate.  The  order,  there- 
fore, sustaining  the  demurrer  to  the  counterclaim  should  also 
be  reversed  and  the  demurrer  overruled.  These  questions  were 
not  raised  in  the  case  of  Insurance  Co.  of  Pennsylvania  v.  Park 
&  Pollard  Co.  (190  App.  Div.  388).  That  case  was  decided 
upon  two  grounds,  first,  for  the  lack  of  privity  between  the 
App.  Div.— Vol.  CXCVII.        43 
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plaintiff  in  that  action  who  was  merely  a  reinsurer,  and  this 
plaintiff,  who  was  there  the  defendant.  It  was  also  stated 
in  the  opinion  that  the  plaintiff  in  that  action,  as  well  as  the 
defendant  in  this  action,  has  an  adequate  remedy  at  law  in 
defending  an  action  brought  for  the  pbhcy.  The'  facts  in 
relation  to  the  tender  as  asserted  in  this  counterclaim,  how- 
ever, did  not  appear  in  that  case,  so  that  the  question  here 
presented  differs  from  the  question  there  decided. 

There  is  a  further  claim  in  this  case  and  that  is  that  this 
demurrer  searches  the  pleadings  and  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  that 
the  complaint  shows  upon  its  face  that  the  Statute  of  Limi- 
tations is  a  good  defense,  which  statute,  as  contained  in  the 
policy,  is  asserted  in  the  defendant's  answer.  In  this  I  do  not 
agree.  The  action  was  brought  in  the  United  States  court  by 
this  plaintiff  against  this  defendant  upon  this  pohcy.  This 
was  dismissed  for  want  of  jurisdiction.  In  Gaines  v.  City  of 
New  York  (215  N.  Y.  541)  it  was  held  by  the  Court  of  Appeals, 
where  an  action  was  brought  in  the  City  Court  which  had  no 
jurisdiction,  that,  nevertheless,  the  case  came  within  section 
405  of  the  Code  of  Civil  Procediu*e,  and  under  the  reasoning 
of  that  case  I  think  that  Solomon  v.  Bennett  (62  App.  Div.  56) 
must  be  deemed  to  be  overruled.  I  think,  therefore,  that  such 
time  was  properly  taken  out  and  that  the  Statute  of  limita- 
tions was  extended  for  one  year  after  the  action  was  terminated 
in  the  United  States  court.  The  action  was  not  brought 
within  one  year  after  by  reason  of  the  injunction  which  was 
granted  which  confessedly  should  be  taken  out  of  the  time, 
so  that  I  think  the  action  was  brought  within  the  proper  time. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  demurrers  overruled,  with  ten  dollars 
costs,  with  leave  to  plaintiff  to  reply  to  counterclaim  in  twenty 
days  upon  payment  of  such  costs. 

Clarke,  P.  J.,  Dowling,  Page  and  Grbenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  demurrers  overruled,  with  ten  dollars  costs,  with  leave 
to  plaintiff  to  reply  to  counterclaim  on  payment  of  said  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
William  Kupperschmidt,  Appellant. 

First  Department,  July  8,  1921. 

Crimea  —  criminally  receiving  stolen  property  —  thief  not  accom- 
plice of  person  receiTing  stolen  property  where  theft  not  induced 
by  latter  —  corroboration  of  testimony  of  thief  not  necessary. 

On  a  prosecution  for  criminally  receiving  stolen  property,  the  thief  who 
stole  the  property  is  not  an  accomplice  of  the  defendant  where  the  stealing 
of  the  goods  was  not  induced  or  prociired  by  the  defendant,  and  hence 
the  testimony  of  the  thief  against  the  defendant  does  not  require 
corroboration. 

Appeal  by  the  defendant,  William  Kupperschmidt,  from  a 
judgment  of  the  Court  of  General  Sessions  of  the  Peace  in 
and  for  the  county  of  New  York,  rendered  on  the  16th  day 
of  April,  1920,  convicting  him  of  the  crime  of  criminally 
receiving  stolen  property  in  the  first  degree  in  violation  of 
section  1308  of  the  Penal  Law.  (See  Laws  of  1916,  chap.  366, 
amdg.  said  §  1308.    Since  amd.  by  Laws  of  1920,  chap.  570.) 

George  Z.  Medalie  of  counsel  [Kopp  &  Perlman,  attorneys], 
for  the  appellant. 

Robert  S.  Johnstone,  Assistant  District  Attorney,  of  counsel 
[Felix  C.  Benvenga  with  him  on  the  brief;  Edward  Swann, 
District  Attorney],  for  the  respondent. 

Smith,  J.: 

The  defendant  was  convicted  in  part  upon  the  testimony 
of  the  thief  who  stole  the  goods,  and  the  trial  judge  charged 
the  jury  that  the  thief  was  not  an  accomplice  of  the  defendant 
and  that,  therefore,  they  might  convict  upon  the  testimony 
of  the  thief  without  further  corroboration,  warning  the  jury, 
however,  that  they  should  accept  with  caution  the  testimony 
of  one  who  was  before  them  confessing  his  guilt.  This  charge 
raiseri  the  only  question  for  our  consideration.  It  has  been 
held  in  this  State  that  a  thief  is  not  an  accomphce  of  the 
receiver  in  the  crime  of  receiving  stolen  goods.  (People  v. 
Cook,  5  Park.  Cr.  Rep.  351;  People  v.  Ammon,  92  App.  Div. 
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205;  affd.,  179  N.  Y.  540;  People  v.  Levine,  140  App.  Div. 
910.)  And  there  are  obiter  expressions  to  the  same  effect. 
(People  V.  Zimmer,  174  App.  Div.  470;  People  v.  Hyde,  156 
id.  628.)  In  the  Third  and  Fourth  Departments,  however, 
it  has  been  held  that  the  thief  Is  an  accomplice  of  the  receiver 
of  the  stolen  goods.  (See  People  v.  Willard,  159  App.  Div. 
19;  People  v.  Markus,  168  id.  184;  People  v.  Kudon,  173  id. 
342;  People  v.  Ansteth,  84  Misc.  Rep.  356.) 

In  other  States  we  find  authority  divided.  In  Arizona, 
Colorado,  Georgia,  Indiana,  Iowa,  Minnesota,  Missouri,  New 
Jersey,  Oklahoma,  Oregon,  Tennessee  and  Utah  the  law 
seems  to  be  established  that  the  thief  is  not  an  accomplice 
of  the  receiver  of  stolen  goods  so  as  to  require  corroboration 
of  his  testimony  as  against  the  receiver.  The  contrary  rule 
seems  to  have  been  held  in  Arkansas,  California,  Illinois, 
Kansas,  Pennsylvania  and  Texas. 

The  cases  in  the  Third  and  Fourth  Departments  holding 
that  the  thief  is  an  accomplice  of  the  receiver  of  stolen  goods 
contain  no  discussion  of  the  question  but  rather  an  assumption 
of  the  rule  of  law  and  the  discussion  is  confined  to  the  suffi- 
ciency of  the  corroboration.  Upon  an  examination  of  the 
authorities  and  upon  a  consideration  of  the  logical  results 
of  such  a  holding,  I  am  led  to  the  conviction  that  the  authori- 
ties in  the  Third  and  Fourth  Departments  are  not  well  founded, 
and  that  the  thief  is  not  an  accompHce  of  the  receiver  of 
stolen  goods,  so  that  his  testimony  as  against  such  receiver 
does  not  require  corroboration  within  the  requirements  of 
the  criminal  law.  It  is  difficult,  if  not  impossible,  to  lay 
down  any  guiding  principle  which  will  apply  to  all  cases  in 
determining  what  is  an  accompHce  within  this  provision  of 
section  399  of  the  Code  of  Criminal  Procedure.  In  this 
case,  however,  the  conclusion  is  simplified  by  the  nature 
of  the  crime.  The  thief  may  sell  the  goods  to  an  innocent 
purchaser  and  the  purchaser  is  guilty  of  no  crime.  If  the 
sale  be  made  to  a  party  who  has  knowledge  of  the  fact  that 
the  goods  are  stolen,  the  purchaser  is  guilty  of  a  crime.  To 
hold  that  the  thief  is  an  accomplice  in  the  crime  of  criminally 
receiving  if  the  purchaser  has  knowledge  of  the  theft,  and  that 
no  such  crime  is  conmiitted  either  by  the  purchaser  or  the 
thief  in  the  sale  of  such  goods  if  the  thief  does  not  know  that 


Digitized  by 


Google 


People  v.  Kupperschmidt.  677 

App.  Div.  675]  First  Department,  July,  1921. 

the  purchaser  had  knowledge  of  the  theft,  makes  the  criminality 
of  the  thief  in  such  crime  dependent  solely  upon  his  knowledge 
of  the  knowledge  of  the  purchaser  that  the  goods  have  been 
stolen.  I  know  of  no  principle  of  the  common  law  and  of  no 
statute  which  makes  the  test  of  criminaUty  the  knowledge  of 
facts  by  a  third  party.  If  the  thief  is  not  guilty  of  a  crime 
in  maJdng  a  sale  to  an  innocent  third  party,  he  cannot  be 
guilty  of  a  crime  in  making  the  sale  to  a  third  party  with 
notice  of  the  fact  that  the  goods  were  stolen.  One  act  is 
morally  as  culpable  as  the  other.  Where  the  act  is  one  that 
is  made  criminal  solely  by  the  knowledge  of  the  receiver  of 
the  goods,  I  cannot  see  by  any  reasonable  rule  of  law  how 
the  thief  can  become  an  accomplice  in  the  crime  which  depends 
upon  such  knowledge. 
The  judgment  should  be  affirmed. 

DowLiNG,  J.,  concurs. 

Page,  J.: 

I  concur  in  the  result  of  Mr.  Justice  Smith's  opinion.  In 
my  opinion  the  thief  is  not  the  accomplice  of  the  receiver 
of  the  goods  stolen,  except  where  the  steahng  of  the  particular 
goods  is  induced  or  procured  by  the  receiver,  in  which  as 
the  main  piu'pose  of  the  theft  is  to  dispose  of  the  particular 
goods  to  the  receiver,  and  it  is  through  his  incitement  and 
inducement  that  the  theft  is  committed,  they  are  both  united 
in  a  common  plan  to  steal  goods  for  the  purpose  of  disposing 
of  them  to  the  receiver;  and,  therefore,  I  am  of  opinion  that 
not  alone  would  the  receiver  be  the  accomplice  of  the  thief 
in  the  larceny,  but  the  thief  would  be  the  accomplice  in  the 
receiving. 

In  the  case  imder  consideration  the  receiver  merely  adver- 
tised his  business  by  telling  the  thief  that  if  he  had  goods 
to  dispose  of  he  would  take  them  from  him.  There  was  no 
inducement  to  the  particular  theft.  The  evidence  tended  to 
show  the  guilty  knowledge  of  the  receiver,  and  no  corroboration 
was  necessary  of  the  thief's  testimony. 

Claeke,  p.  J.,  and  Greenbaum,  J,,  concur. 

Judgment  affirmed. 
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Annie    Belleville    Hunter,    Respondent,    v.    Frederick 
William  Hunter,  Defendant. 

Upon  Motion  of  William  R.  Powell  and  Sarah  E.  Hunter,  as 
Executors,  etc.,  of  Frederick  William  Hunter,  Deceased, 
as  Substituted  Defendants,  Appellants,  for  an  Order  Modi- 
fying the  Final  Judgment  Herein. 

First  Department,  July  8,  1921. 

Husband  and  wife  —  divorce  —  effect  of  death  of  husband  pending 
motion  to  modify  judgment  to  strike  out  alimony  provision  — 
substitution  of  executors  of  husband  as  defendants  for  purposes 
of  motion  —  court  has  power  to  impose  upon  defeated  party 
attorney  and  counsel  fees  and  other  expenses  where  order  for 
reference  entered  by  consent  provided  for  payment  thereof. 

The  death  of  a  defendant  in  divorce  prooeedings  after  the  rendition  of 
judgment  makes  inoperative  the  provision  for  the  payment  of  alimony 
after  that  date,  but  does  not  otherwise  destroy  the  force  of  the  judgment. 

Accordingly,  any  question  as  to  the  liability  to  pay  alimony  after  the 
remarriage  of  the  wife  may  be  passed  on  by  the  court  after  the  death  of 
the  husband  on  a  motion  instituted  prior  thereto  for  the  purpose  of 
relieving  him  from  the  alimony  provision  in  the  decree  of  divorce. 

The  executors  of  the  husband  having  been  substituted  as  defendants  on 
their  own  motion  they  cannot  be  heard  to  contend  that  the  court  was 
without  jurisdiction  thereafter  to  revive  or  entertain  the  motion  then 
pending  for  the  amendment  of  the  alimony  provision  in  the  judgment 
for  divorce  and,  furthermore,  the  court  properly  exercised  its  powers  in 
reviving  the  motion,  substituting  the  executors  and  continuing  the 
proceeding. 

The  court  had  the  power  to  impose  upon  the  defeated  party  to  the  motion 
the  exx>en8es  of  the  reference  ordered  to  take  testimony  and  to  report 
and  also  the  attorney  and  counsel  fees  of  the  wife,  since  the  order  for  the 
reference  was  entered  by  consent  and  provided  that  the  expenses  including 
the  fees  for  the  referee  be  taxable  against  the  party  against  whom  the 
motion  should  be  decided;  the  provisions  of  section  3251  of  the  Code 
of  Civil  Procedure  limiting  the  court  to  ten  dollars  costs  and  neoessary 
disbursements  for  printing  and  referee's  fees  was  not  controlling. 

The  term  "  expenses "  in  the  order  of  reference  was  understood  and 
intended  by  the  justice  and  by  the  respective  attorneys  for  the  parties 
to  include,  among  other  things,  the  reasonable  attorney  and  counsel  fees 
incurred  by  the  successful  party  in  connection  with  the  reference. 

Inasmuch  as  the  court  has  found  that  the  affidavit  upon  which  the  motion 
for  a  modification  of  the  judgment  for  divorce  was  based,  wh'ch  was  to 
the  effect  that  the  plaintiff  in  the  divorce  action  had  remarried,  was 
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wholly  false,  and  that  the  husband  induced  and  permitted  the  affiant 
to  repeat  under  oath  before  the  referee  the  false  statements  contained  in 
the  affidavit,  it  is  proper  that  the  entire  expense  that  the  plaintiff  incurred 
to  meet  and  overcome  the  perjury  suborned  by  the  husband  should  be 
repaid  by  him  or  his  executors. 
The  effect  of  the  order  entered  on  the  motion  of  the  executors  which  pro- 
vided for  their  substitution  and  the  continuance  of  the  motion  and  that 
it  should  be  without  prejudice  to  any  of  the  proceedings  already  had 
upon  said  motion  or  in  the  action,  and  that  all  proceedings  that  might 
thereafter  be  had  should  be  binding  upon  the  plaintiff  and  upon  the 
executors,  was  to  require  the  personal  representatives  of  the  defendant 
to  make  pecuniary  reparation  out  of  the  husband's  estate  for  the  ex]>enses 
actually  incurred  by  reason  of  his  wrongful  act. 

Appeal  by  William  R.  Powell  and  another  from,  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflBce  of  the  clerk  of  the  county  of  New 
York  on  the  28th  day  of  June,  1920,  denying  a  motion  to 
modify  so  much  of  a  judgment  of  divorce  as  awarded  alimony 
to  the  plaintiff. 

Carlisle  Norwood  of  counsel  [Thomas  L.  Walsh  .with  him 
on  the  brief],  for  the  appellants. 

Henry  L.  Sherman  of  counsel  [George  H.  Engelhard  with 
him  on  the  brief;  Engelhard,  PoUak,  Pitcher  &  Stern,  attorneys], 
for  the  respondent. 

Page,  J.: 

On  or  about  November  25,  1916,  the  plaintiff  obtained  a 
final  judgment  of  divorce  in  her  favor  and  against  the  original 
defendant,  Frederick  William  Hunter,  now  deceased,  in  an 
action  brought  in  the  Supreme  Court,  New  York  county, 
which  also  adjudged  that  Frederick  William  Hunter  pay  to 
the  plaintiff  alimony  in  the  siun  of  $5,200  per  annum,  to  be 
computed  from  the  date  of  entry  of  the  judgment,  to  be  paid 
in  equal  monthly  installments  during  the  natural  life  of  the 
plaintiff.  Hunter  paid  to  plaintiff  the  alimony  down  to  and 
including  the  installments  which  became  due  January  6,  1918. 

On  or  about  February  23,  1918,  Frederick  William  Hunter 
made  a  motion  for  an  order  modifying  the  final  judgment 
by  annulling  the  provision  for  alimony  pursuant  to  section 
1771  of  the  Code  of  Civil  Procedure,  upon  the  ground  that 
the  plaintiff  had  married  one  John  Barrett  Kerfoot  at  Perry, 
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Taylor  county,  Fla.,  on  February  1,  1917.  In  support  of  the 
motion  Hunter  submitted  the  affidavit  of  John  0.  Culpepper, 
the  county  judge  of  Taylor  county,  Fla.,  stating  that  he 
had  married  the  plaintiff  and  Kerfoot  on  February  1,  1917. 
Attached  to  the  affidavit  were  photographic  copies  of  the 
marriage  hcense  and  the  certificate  of  marriage,  and  a  photo- 
graph of  the  marriage  record  book,  a  page  of  which  constituted 
the  hcense,  the  certificate  of  marriage,  and  the  record  thereof, 
all  in  the  handwriting  of  Culpepper,  in  whose  custody  was 
the  book.  Culpepper  also  stated  that  he  had  visited  Freehold, 
N.  J.,  and  recognized  Kerfoot  and  the  plaintiff  as  the  persons 
whom  he  had  married. 

In  opposition  the  plaintiff  presented  her  affidavit  and  that 
of  Kerfoot  denying  the  marriage  and  stating  that  they  were 
not  in  Florida  at  the  time  mentioned  and  giving  detailed 
circumstances  tending  to  prove  their  presence  in  New  York 
and  New  Jersey  on  the  three  or  four  dajrs  preceding,  and  the 
same  number  succeeding  February  1,  1917;  and  she  presented 
also  affidavits  of  a  number  of  persons  corroborating  them. 

Upon  this  conffict  of  statement  the  justice  at  Special  Term 
appointed  a  referee  to  take  the  proofs  of  the  parties  and  of 
their  witnesses  with  respect  to  the  question  whether  the 
plaintiff  was  married  to  Kerfoot  at  Perry,  Taylor  coimty, 
Fla.,  on  February  1,  1917,  and  upon  the  further  question 
whether  any  perjury  had  been  committed  or  imposition 
practiced  upon  the  court  by  any  of  the  parties  or  any  person 
acting  in  their  behalf,  and  to  report  the  evidence  to  the 
justice  with  his  opinion.  The  order  further  directed  each 
of  the  parties  at  his  or  her  own  expense  respectively  to  produce 
for  oral  examination  and  cross-examination  before  said  referee 
each  of  the  individuals  whose  affidavits  were  recited  in  the 
order.  It  also  provided,  "  that  the  expenses  of  said  reference, 
including  the  fees  for  the  referee  and  of  his  stenographer  be 
taxable  as  part  of  the  costs  of  this  motion  against  the  party 
against  whom  said  motion  shall  be  decided."  Voluminous 
testimony  was  offered  before  the  referee.  After  both  sides 
had  concluded,  but  before  the  report  was  made,  Frederick 
William  Hunter  died,  and  letters  testamentary  were  issued 
on  May  12,  1919,  to  Wilham  R.  Powell  and  Sarah  E.  Hunter. 
On  the  consent  of  the  attornejrs  for  both  parties,  and  on 
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motion  of  the  attorneys  for  the  i)ersonal  representatives  of 
Frederick  W.  Hunter,  an  order  was  entered  as  follows: 

"  That  the  motion  above  mentioned  for  an  order  modifying 
the  final  judgment  herein  by  annulling  the  provisions  of  said 
final  judgment  directing  the  payment  of  money  for  the  support 
of  the  plaintiff  and  the  aforesaid  proceeding  arising  thereupon 
be  continued  in  the  names  of  Sarah  E.  Hunter  as  Executrix 
and  William  R.  Powell  as  Executor  of  the  last  will  and 
testament  of  Frederick  William  Hunter,  and  that  the  said 
Executrix  and  Executor,  for  the  purpose  of  said  motion  be 
substituted  as  defendants  in  the  place  and  stead  of  said 
Frederick  William  Himter,  deceased;  it  is  further 

''  Ordered,  that  such  substitution  and  continuance  be 
without  prejudice  to  any  of  the  proceeding?  already  had 
upon  said  motion  or  in  this  action,  and  that  all  such  pro- 
ceeding?  that  may  hereafter  be  had  upon  said  motion,  shall 
be  binding  upon  the  plaintiff  and  upon  the  said  Executrix 
and  Executor  respectively,  or  inure  to  the  benefit  of  the 
respective  parties  as  the  case  may  be,  as  if  said  motion  had 
origmally  been  made  by  said  Executrix  and  Executor." 

The  referee  thereafter  filed  his  report  in  which  he  was  of 
opinion  that  the  plaintiff  was  not  married  to  Kerfoot  and 
that  the  license,  marriage  certificate  and  record  thereof  were 
fabrications  of  Culpepper  and  that  Culpepper  swore  falsely 
in  the  affidavit  submitted  to  the  court  and  in  his  testimony 
given  at  the  reference.  The  motion  was  thereupon  brought 
on  before  the  justice,  who  adopted  the  conclusions  of  the 
referee  and  embodied  them  in  the  order.  He  also  found  that 
Frederick  William  Hunter  at  the  time  of  his  death  was 
indebted  to  the  plaintiff  in  the  sum  of  $5,633.29,  and  that 
the  expenses  of  the  reference  reasonably  and  necessarily 
incurred  and  paid  by  the  plaintiff  upon  the  reference  amounted 
to  $6,690.05,  and  that  in  addition  to  the  expenses  paid  the 
plaintiff  had  incurred  $15,255  for  fees  and  disbursements  for 
her  attorney  and  $15,000  fees  for  counsel;  and  the  court 
directed  that  $36,945.05  be  taxed  as  a  part  of  the  costs  of 
the  motion. 

The  personal  representatives  of  Frederick  William  Himter 
appeal  from  the  order  and  each  and  every  part  thereof.  The 
record  does  not  contain  any  of  the  evidence  before  the  referee. 
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and  the  order  is  attacked  upon  the  appeal  upon  two  grounds. 
The  first  is  that  upon  the  death  of  Frederick  William  Hunter 
the  life  of  the  judgment  expired;  that  at  that  time  the  alimony 
then  due  was  a  fixed  and  judicial  debt  of  record  which  could 
be  enforced  by  the  plaintiff  against  the  estate;  and  that  the 
court  was  without  jurisdiction  thereafter  to  revive  or  entertain 
the  motion  then  i)ending  for  the  amendment  of  the  alimony 
provisions  in  the  judgment  of  divorce. 

The  death  of  the  defendant  rendered  inoi)erative  the  pro- 
visions for  the  payment  of  alimony  after  that  date.  The 
judgment  itself  did  not  ''  expire."  It  was  in  full  force  and 
vigor  except  as  to  future  alimony.  It  fixed  the  amount  of 
alimony  to  be  paid,  but  did  not  determine  what  amount  was 
unpaid;  and  a  question  as  to  the  liability  to  pay  alimony 
after  the  marriage  of  the  wife,  if  it  had  been  determined  upon 
the  motion  that  she  had  married,  was  open  for  judicial  deter- 
mination, whether  her  right  ceased  on  the  date  of  the  marriage, 
on  the  date  of  the  motion,  or  on  the  date  of  the  entry  of  the. 
order.  All  these  questions  the  executors  desired  to  have 
determined,  we  must  assiune,  for  it  was  on  their  motion  that 
the  order  was  entered  reviving  the  motion  and  the  proceedings 
thereunder  and  substituting  them  in  place  of  the  defendant. 
The  time  for  them  to  take  the  position  that  there  was  nothing 
further  to  Utigate  and  that  the  unpaid  alimony  had  become  a 
fixed  debt  for  which  they  were  liable,  was  at  the  time  when 
they  elected  to  continue  the  controversy.  Having  made  the 
election,  they  cannot  afterward  repudiate  their  act  and  take 
an  inconsistent  position.  Furthermore,  large  expenses  had 
been  incurred  upon  the  reference,  liabihty  for  the  payment  of 
which  was  to  be  determined  by  the  result  of  the  motion.  If 
the  proof  had  established  the  marriage,  then  the  expenses 
paid  by  the  defendant  would  have  been  directed  to  be  paid 
by  the  plaintiff;  otherwise  the  amount  of  the  plaintiff's  exi)enses 
became  a  debt  of  the  estate  which  the  executors  would  have 
to  satisfy.  The  coiul;  properly  exercised  its  powers  in  reviving 
the  motion,  substituting  the  executors,  and  continuing  the 
proceeding. 

Secondy  the  appellants  contend  (a)  that  the  court  had  no 
power  to  impose  upon  the  defeated  party  any  expenses  of  the 
motion  other  than  the  costs  and  disbursements  allowed  by 
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section  3251  of  the  Code  of  Civil  Procedure;  and  (b)  that  it 
could  not  construe  attorney  and  counsel  fees  as  a  part  of  the 
expenses  of  the  reference  directed  to  be  paid. 

(A)  The  order  appointing  the  referee  and  providing  for  the 
payment  of  the  expenses  by  the  defeated  party  recites  that 
it  was  entered  on  consent.  If  it  had  not  been  consented  to 
the  court  would  have  been  limited  to  imposing  ten  dollars 
costs  and  necessary  disbursements  for  printing  and  referee's 
fees,  as  provided  in  section  3251.  By  consent  the  parties 
can  agree  that  other  expenses  shall  be  included.  If  the  order 
was  not  entered  on  consent  the  parties  should  have  moved 
to  resettle  it.  Having  accepted  it  and  acted  under  it,  they 
may  not  now  question  its  provisions. 

(B)  The  court,  in  the  order  from  which  the  appeal  is  taken, 
recited  that  the  order  of  reference  was  made  at  the  request 
of  both  parties  when  it  appeared  that  the  affidavits  presented 
by  one  or  the  other  must  be  false;  and  that  the  term 
"  expenses  "  in  the  order  of  reference  was  understood  and 
intended  by  the  justice  and  by  the  respective  attorneys  for 
the  parties  to  include,  and  by  the  court  was  now  construed 
as  including,  among  other  things,  the  reasonable  attorney 
and  counsel  fees  incurred  by  the  successful  party  in  connection 
with  said  reference.  And  as  evidence  of  said  understanding 
on  the  part  of  the  defendant's  attorney  he  recited  the  fact 
that  on  the  settlement  of  the  order  of  reference  they  presented 
a  proposed  order  providing  for  the  payment  of  the  "  expenses 
of  the  reference  other  than  attorney  and  coimsel  fees,"  which 
order  he  refused  to  sign,  thereby  showing  that  it  was  the 
intention  of  the  court  that  such  fees  were  included  in  the 
term  "  expenses; "  and  the  further  fact  that  the  defendant  did 
not  move  to  resettle  the  order  or  otherwise  challenge  it,  but 
proceeded  with  the  reference. 

The  court  has  found  that  the  affidavit  upon  which  the 
motion  was  based  was  wholly  false,  and  that  the  defendant 
induced  and  permitted  the  affiant  to  repeat  under  oath  before 
the  referee  the  false  statements  contained  in  the  affidavit. 
It  is,  therefore,  fit  and  proper  that  the  entire  expense  that 
the  plaintiff  incurred  to  meet  and  overcome  the  perjury 
suborned  by  the  defendant  should  be  repaid  by  the  defendant. 
Had  Frederick  William  Hrniter  siu^ved  there  could  be  no 
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question  of  the  propriety  of  this  requirement  in  the  order,  and 
the  court  would  have  been  justified  in  imposing  even  more 
drastic  terms.  The  order  entered  on  motion  of  his  personal 
representatives  provided  that  their  substitution  and  the 
continuance  of  the  motion  should  "  be  without  prejudice  to 
any  of  the  proceedings  ahready  had  upon  said  motion  or  in 
this  action,  and  that  all  such  proceedings  that  may  hereafter 
be  had  upon  said  motion,  shall  be  binding  upon  the  plaintiff 
and  upon  the  said  Executrix  and  Executor  respectively,  or 
inure  to  the  benefit  of  the  respective  parties  as  the  case  may 
be,  as  if  said  motion  had  originally  been  made  by  said  Execu- 
trix and  Executor." 

The  effect  of  this  portion  of  the  order  is  to  require  the 
personal  representatives  of  the  defendant  to  make  pecuniary 
reparation  out  of  his  estate  for  the  expenses  actually  incurred 
by  reason  of  his  wrongful  act. 

In  my  opinion  the  order  was  right  and  should  be  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Clakke,  p.  J.,  DowLiNG,  Smith  and  Greenbaum,  JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Robert  Ankele,  Appellant,  v.  George  Blankner,  as 
Executor,  etc.,  of  Alice  L.  Ankele,  Deceased,  and  Others, 
Respondents. 

First  Department,  July  8,  1921. 

Pleadings  —  separate  defense  must  be  treated  on  demurrer  as 
entirely  separate  and  distinct  part  of  answer  —  equity  —  suit 
against  executor  to  compel  conveyance  of  interest  in  real  property 
and  for  accounting  of  rents  and  income  receiyed  —  agreement 
by  testator  for  conveyance  not  in  writing  —  complaint  does  not 
set  forth  agreement  which  can  be  specifically  enforced  —  resulting 
trust  not  shown  —  when  court  of  equity  wiU  not  override  Statute 
of  Frauds. 

Matter  pleaded  as  a  separate  and  complete  defense  must,  for  the  purposes 
of  a  demurrer  thereto,  be  treated  as  an  entirely  separate  and  distinct 
part  of  the  answer,  and  the  defendant  is  not  entitled  to  the  benefit  of  any 


•Digitized  by 


Google 


Ankele  v.  Blankneb.  685 

App.  Div.  684]  First  Depaxtment,  July,  1»21. 

denials  oontained  in  any  other  part  of  the  answer,  which  are  not  repeated 
by  reference  or  otherwise  incorporated  into  the  separate  defense. 

In  a  suit  to  compel  the  conveyance  to  the  plaintiff  of  a  two-thirds  interest 
in  certain  property  and  for  an  accounting  for  all  income  derived  there- 
from the  plaintiff  alleged  in  his  complaint  that  the  property  in  question 
was  transferred  by  him  to  his  wife,  defendant's  testator,  by  a  deed 
absolute,  under  an  agreement  not  in  writing,  whereby  the  wife  agreed 
to  pay  a  certain  sum  of  money,  without  alleging  to  whom  the  money  was 
to  be  paid;  that  his  wife  agreed  that  the  plaintiff  and  herself  and  a  third 
person  should  each  have  a  one-third  interest  in  the  property  and  in  the 
event  of  the  death  of  either,  the  plaintiff  or  his  wife,  the  share  of  the  one 
so  dying  should  go  to  the  survivor,  and  that  in  reliance  upon  the  strength 
of  that  agreement  he  conveyed  the  premises  to  his  wife  who  has  since 
died.  Held,  that  the  complaint  fails  to  set  forth  an  agreement  which 
can  be  specifically  enforced  since  the  facts  stated  do  not  disclose  with 
sufficient  clearness  what  the  agreement  relied  upon  was,  in  that  it  does 
not  appear  to  whom  the  money  was  to  be  paid,  and  it  is  not  stated  when 
the  plaintiff  was  to  obtain  a  conveyance  of  his  one-third  interest,  nor 
is  it  alleged  that  the  plaintiff's  wife  received  the  title  in  trust  to  convey 
or  that  she  promised  in  any  event  to  convey,  either  by  deed  or  will,  any 
interest  in  the  property  to  the  plaintiff. 

Nor  are  the  facts  alleged  sufficient  to  create  a  resulting  trust  since  there 
is  no  allegation  of  mutual  mistake,  or  of  fraud  or  overreaching  on  the 
part  of  the  wife,  and  the  fact  that  the  wife  may  have  agreed  to  pay  a 
certain  sum  of  money  is  not  sufficient  to  create  a  trust  for  plaintiff's 
protection  in  view  of  the  fact  that  the  deed  was  an  absolute  one  and  that 
during  the  life  of  the  wife  the  plaintiff  did  not  assert  his  claim  that  she 
held  the  property  in  trust. 

Moreover,  the  allegations  of  the  complaint  show  no  necessity  for  the 
intervention  of  a  court  of  equity  to  override  the  Statute  of  Frauds. 

Page  and  Greenbaum,  JJ.,  dissent,  with  opinion. 

Appeal  by  the  plaintiflf,  Robert  Ankele,  from  an  order  of 
the  Supreme  Court,  made  at  the  Bronx  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Bronx  on  the 
24th  day  of  November,  1920,  denying  plaintiff's  motion  to  sus- 
tain the  demurrer  to  the  separate  and  complete  defense  alleged 
in  paragraph  V  of  the  answer,  and  overruling  said  demurrer. 

Jtdivs  RiedleTy  for  the  appellant. 

Charles  G.  Bond  of  coimsel  [Coulter  &  Bond,  attorneys],  for 
the  respondents. 

Mebrell,  J.: 

The  action  is  brought  by  one  Robert  Ankele  against  George 
Blankner,  as  executor  of  the  last  will  and  testament  of  Alice  L. 
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Ankele,  deceased,  and  others,  to  compel  the  conveyance  to 
the  plaintiff  of  a  two-thirds  interest  in  certain  property  at 
No.  1984  Valentine  avenue,  in  the  borough  of  The  Bronx, 
city  of  New  York.  The  plaintiff  also  seeks  to  compel  the 
said  executor  to  account  for  all  income  derived  from  the 
property  since  its  transfer  to  deceased.  The  complaint  alleges 
that  the  plaintiff,  Robert  Ankele,  is  the  surviving  husband 
of  Alice  L.  Ankele,  deceased;  that  the  parties  lived  together 
down  to  the  time  of  the  death  of  plaintiff's  wife,  which  occurred 
on  the  27th  day  of  October,  1918;  that  Ahce  L.  Ankele  left 
a  last  will  and  testament,  in  which  she  empowered  her  friend, 
the  defendant  Frank  J.  Brockie,  *'  to  take  full  charge  of  my 
property.  No.  1984  Valentine  Avenue,  *  *  *  with  full 
power  and  authority  to  manage  same,  to  collect  all  rents, 
*  *  *  until  the  property  is  sold  for  a  proper  figure,  not  less 
than  sixteen  thousand  dollars,  and  out  of  the  net  income  he  is 
to  receive  one-fourth  of  the  net  income,  and  my  husband,  Rob- 
ert Ankele,  is  to  assist  Mr.  Brockie  in  the  up-keep  of  the  place 
and  is  to  have  one-fourth  of  the  net  income,  and  my  father  and 
mother,  David  Curtis  and  Ann  Curtis,  are  to  have  one-half  of 
the  net  income,  for  moneys  they  have  advanced  me;  and  after 
the  sale  and  all  debts  are  paid  in  connection  with  that  property, 
including  fifteen  hundred  dollars  due  my  husband,  Robert 
Ankele,  and  including  the  five  himdred  dollars  to  be  paid 
to  Frank  J.  Brockie,  I  give,  devise  and  bequeath  the  proceeds 
thereof,  one-fourth  to  my  said  husband,  Robert  Ankele, 
two-fourths  to  my  father  and  mother,  David  and  Ann  Curtis, 
or  the  survivor  of  them,  and  the  remaining  fourth  to  my 
friend  Frank  J.  Brockie,  and  I  give  my  executor  full  power 
and  authority  to  make,  execute  and  deliver  proper  deeds  to 
cover  the  same  to  the  purchaser  and  distribute  the  proceeds 
as  above  provided."  The  complaint  then  alleges  that  the 
Valentine  avenue  property  was  originally  purchased  by  the 
plaintiff  with  money  belonging  exclusively  to  him;  that  on 
or  about  the  1st  day  of  May,  1916,  the  plaintiff  executed  a 
deed  thereof  to  his  wife,  Alice  L.  Ankele;  that  said  property 
was  so  conveyed  pursuant  to  an  "  agreement  had  with  the 
decedent,  the  plaintiff  and  defendant  Frank  J.  Brockie,  wherein 
the  said  decedent,  Alice  L.  Ankele,  agreed  to  pay  the  sum  of 
Fifteen  Hundred  ($1,500)  dollars  within  a  reasonable  time. 
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after  the  said  conveyance  to  her,  and  also  agreed  to  pay  the 
sum  of  Five  Hundred  (S500)  dollars  to  the  said  defendant 
Frank  J.  Brockie.  And  further  agreed  that  the  said  parties 
the  plaintiff,  Frank  J.  Brockie  and  said  Alice  L.  Ankele, 
shall  each  have  a  one-third  interest  in  said  property,  and  that 
in  the  event  of  the  death  of  either,  the  said  plaintiff  or  Alice  L. 
Ankele,  deceased,  the  share  of  the  one  so  dying  shall  go  to  the 
survivor,  that  is  plaintiff  or  the  decedent;"  and  "that  the 
plaintiff  relying  upon  the  strength  of  the  aforementioned 
agreement,  and  upon  the  promises  made  by  Alice  L.  Ankele, 
the  said  decedent,  transferred  the  property  to  the  said  Alice  L. 
Ankele,  deceased."  The  Valentine  avenue  property  is  alleged 
to  be  of  the  value  of  $12,000,  subject  to  a  mortgage  upon  which 
is  due  the  sum  of  $6,500. 

The  answer  of  the  defendant  David  Curtis  denies  the 
allegations  of  the  complaint  respecting  the  agreement  therein 
alleged  to  have  been  made  by  Ahce  L.  Ankele,  deceased,  at 
the  time  of  the  aforesaid  conveyance  to  her,  and  allies  as 
a  "  separate  and  complete  defense: " 

"  V.  That  the  alleged  agreement  mentioned  and  described 
in  paragraph  '  Seventh '  of  the  complaint  herein  was  not, 
nor  was  any  note  or  memorandum  thereof  expressing  the 
consideration  in  writing,  subscribed  by  Ahce  L.  Ankele  or 
by  her  lawfully  authorized  agent." 

To  this  "  separate  and  complete  defense  "  the  plaintiff  has 
demurred,  and  such  demurrer  has  been  overruled  by  the  court 
below.  For  the  purposes  of  the  demurrer,  this  defense  must 
be  treated  as  an  entirely  separate  and  distinct  part  of  the 
answer.  The  defendant  is  not  entitled  to  the  benefit  of  any 
denials  contained  in  any  other  .part  of  the  answer,  as  such 
denials  are  not  repeated  by  reference  or  otherwise  incorporated 
in  this  separate  aflBrmative  defense.  (Doiiglass  v.  Phenix  Ins. 
Co.,  138  N.  Y.  209;  Bvlova  v.  BameU,  Inc.,  193  App.  Div.  161.) 
General  denials  are,  of  course,  improper  in  such  an  affirmative 
defense,  but,  when  necessary,  special  denials  may  be  therein 
alleged.  It,  therefore,  follows  that  all  of  the  allegations 
contained  in  the  complaint  must  be  assumed  to  be  true,  as 
well  as  the  facts  stated  in  this  defense. 

The  complaint  does  not  allege  that  the  agreement  made 
with  deceased  was  in  writing.    If  upon  reply  or  at  the  trial 
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the  agreement  proves  to  have  been  oral,  the  Statute  of  Frauds 
will  be  a  good  defense,  unless  facts  appear  which  require  the 
court  to  grant  plaintiff  equitable  relief,  in  order  to  prevent 
the  statute  becoming  an  instrument  of  fraud.  (See  Real  Prop. 
Law,  §§  242,  259.)  The  question  to  be  determined,  therefore, 
is:  Does  the  complaint  state  facts  requiring  the  intervention 
of  a  court  of  equity? 

The  plaintiff  claims  that  the  facts  stated  entitle  him  either 
to  a  specific  performance  of  the  alleged  agreement  and  to 
an  accoimting,  or  to  such  other  reUef  as  will  place  him  in  the 
position  which  he  claims  he  has  the  right  to  occupy  by  reason 
of  his  rehance  upon  the  alleged  agreement  of  his  wife  made 
prior  to  his  conveyance  of  the  property  to  her. 

The  complaint,  carefully  analyzed,  does  not  fall  within  any 
of  the  cases  cited  by  the  appellant.  The  facts  stated  do  not 
disclose  with  sufficient  clarity  what  the  agreement  relied  upon 
was.  It  does  not  appear  to  whom  the  sum  of  $1,500  was  to 
be  paid;  no  time  is  stated  when  the  plaintiff  was  to  obtain 
or  receive  a  conveyance  of  his  alleged  one-third  interest  in  the 
property  conveyed;  nor  does  it  appear  that  Alice  L.  Ankele 
received  the  title  in  trust  to  convey,  or  that  she  promised 
in  any  event  to  convey,  either  by  deed  or  will,  any  interest 
in  the  property  to  the  plaintiff.  At  the  time  of  the  conveyance 
plaintiff  was  the  owner  of  the  premises  and  could  have  reserved 
to  himself  such  rights  therein  as  he  desired  to  retain.  The 
deed,  however,  was  absolute  upon  its  face.  The  bare  state- 
ment by  plaintiff  that  he  was  to  have  a  one-third  interest 
in  the  property  during  his  life  and  another  one-third  in  case 
he  survived  his  wife  is  not  sufficient.  The  complaint  fails 
to  set  forth  an  agreement  which  can  be  specifically  enforced. 
Nor  are  the  facts  alleged  sufficient  to  create  a  resulting  trust. 
It  is  not  alleged  that  the  deed  was  improperly  drawn  and 
did  not  correctly  state  the  intention  of  the  grantor,  and  no 
reformation  thereof  is  asked.  So  far  as  appears,  the  con- 
veyance was  absolute  and  voluntary.  It  was  not  given  to 
accomplish  any  purpose  which  the  plaintiff  could  not,  at  the 
time,  have  accomplished  himself.  So  far  as  appears,  the 
grantee  could,  at  any  time,  give  an  absolute  title  to  the 
property.  The  most  that  can  be  said  from  the  facts  alleged 
is,  that  the  grantee  may  have  promised,  as  consideration  for 
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the  conveyance,  to  pay  $1,500  to  some  unnamed  person  and 
S500  to  the  defendant  Frank  J.  Brockie.  If  such  an  agreement 
can  be  proved  and  has  not  been  performed,  an  action  at  law 
will  he  to  recover  damages  for  the  breach.  The  plaintiff  can- 
not now  be  heard  to  say  that  a  part  of  the  title  was  reserved 
by  him  at  the  time  of  his  conveyance  to  his  wife.  Having 
thus  conveyed  his  property  without  reservation,  a  mere  state- 
ment that  plaintiff  was  to  have  "  a  one-third  interest  in 
said  property  "  is  not  sufficient  to  create  a  trust  for  plaintiff's 
protection. 

Moreover,  no  fact  is  alleged  which  shows  any  intention  on 
the  part  of  the  plaintiff  to  create  a  trust  or  that  his  wife  was 
to  act  as  trustee.  Plaintiff  even  goes  so  far  as  to  say,  "  that 
at  no  time  since  the  transferring  of  the  property  to  the 
deceased  has  the  said  deceased,  Alice  L.  Ankele,  accoimted 
for.  the  income  derived  from  the  said  property."  In  other 
words,  it  appears  upon  the  face  of  the  complaint  that  during 
her  lifetime  the  grantee  had  full  possession  of  the  premises 
and  received  the  income  and  profits,  which  fact  is  perfectly 
consistent  with  absolute  ownership,  but  wholly  inconsistent 
with  plaintiff's  claim  that  it  was  agreed  that  he  should  have 
a  one-third  interest  and  one-third  of  the  income.  Had  the 
complaint  alleged  that  deceased,  during  her  lifetime,  made 
payments  of  rent  to  the  plaintiff  or  that  she  recognized 
plaintiff's  alleged  rights  in  any  manner  inconsistent  with  her 
claim  of  ownership,  such  acts  would  have  some  probative 
force.  Not  only  did  the  grantee  receive  an  absolute  deed, 
but  she  enjoyed  and  possessed  the  property  during  her  hfetime 
without  any  interference  or  participation  therein  on  the 
part  of  the  plaintiff,  so  far  as  appears  in  the  complaint. 
Nor  is  the  wife  charged  with  any  fraud  or  misrepresentation 
in  order  to  obtain  the  title.  No  good  reason  is,  therefore, 
shown  why  the  plaintiff  should  now  ask  a  court  of  equity  to 
relieve  him  from  the  situation  in  which  he  is  and  which  has 
resulted  from  his  volimtary  and  absolute  deed  to  his  wife. 
Certainly  the  vague  and  indefinite  agreement  claimed  to  have 
been  relied  upon  by  him  is  insufficient  to  raise  a  trust  in  his 
favor  and  to  require  the  intervention  of  a  court  of  equity  for 
that  purpose.  {McCartney  v.  Titsworth,  119  App.  Div.  547; 
App.  Div.— Vol.  CXCVII.        44 


Digitized  by 


Google 


690  Aneele  v.  Blanener. 

First  Department,  July,  1921.  [Vol.  197 

GmU  V.  Gimid,  51  Hun,  9;  WooUey  v.  Simart,  222  N.  Y. 
347.) 

The  facts  in  the  case  at  bar  differ  materially  from  those 
in  Gallagher  v.  Gallagher  (135  App.  Div.  457;  affd.,  202  N.  Y. 
672)  and  other  cases  cited  by  appellant.  In  the  Gallagher 
case  the  deed  had  been  given  by  a  man  to  his  wife  for  the 
sole  purpose  of  enabUng  her  to  become  the  surety  on  the 
husband's  bond.  It  is  apparent  that  in  such  case  it  was 
necessary  for  a  court  of  equity  to  intervene  in  order  to  prevent 
a  fraud.  Similar  situations  arose  in  Amherst  College  v.  Ritch 
(151  N.  Y.  282)  and  Ahrens  v.  Jones  (169  id.  555).  A  court 
of  equity  will  not  override  the  Statute  of  Frauds  unless  it 
clearly  appears  that  such  statute  would  in  the  given  case, 
except  for  the  intervention  of  a  court  of  equity,  be  an  instru- 
ment of  fraud.  The  facts  alleged  in  the  complaint  in  the 
case  at  bar  show  no  such  necessity. 

The  order  appealed  from  should,  therefore,  be  modified  by 
providing  that  the  complaint  be  dismissed  unless  the  plaintiff 
serves  an  amended  complaint  within  twenty  days  from  service 
of  the  order  to  be  entered  hereon,  leave  for  which  is  granted 
on  payment  of  ten  dollars  costs,  and  as  so  modified  afiirmed, 
without  costs  of  this  appeal. 

DowLiNG  and  Laughlin,  J  J.,  concur;  Page  and  Green- 
BAUM,  JJ.,  dissent. 

Page,  J.  (dissenting): 

I  cannot  concur  in  the  prevaiUng  opinion  that  the  agreement 
alleged  in  the  complaint  is  too  indefinite  to  be  enforced  in 
equity  by  specific  performance.  It  is  conceded  that  if  the 
facts  alleged  can  be  proved,  an  action  at  law  will  lie  to  recover 
damages  for  the  breach  of  the  agreement  to  pay  the  $1,500 
and  the  $500.  But  that  is  only  a  part  of  the  agreement  alleged. 
The  remaining  portion  as  alleged  in  the  complaint  is,  "  that 
the  said  parties  the  plaintiff,  Frank  J.  Brockie  and  said  Alice  L. 
Ankele,  shall  each  have  a  one-third  interest  in  said  property, 
and  that  in  the  event  of  the  death  of  either,  the  said  plaintiff 
or  Alice  L.  Ankele,  deceased,  the  share  of  the  one  so  dying 
shall  go  to  the  survivor,  that  is  plaintiff  or  the  decedent.'' 
It  is  thought  by  the  majority  of  my  brethren  that  it  is 
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improbable  that  the  plaintiff  would  give  an  absolute  deed  to 
his  wife  in  reliance  upon  this  oral  agreement,  when  he  might 
have  reserved  to  himself  such  rights  in  the  property  as  he 
desired  to  retain.  We  are  not  weighing  evidence  or  considering 
the  possibility  of  plaintiflf's  abiUty  to  prove  the  facts  alleged. 
We  are  considering  a  demurrer  to  a  defense  of  the  Statute 
of  Frauds,  which  has  been  overruled  at  Special  Term,  properly, 
if  the  defense  alone  is  involved;  but  on  the  theory  that  a  * 
demurrer  searches  the  record  and  reaches  the  first  error  in 
pleading,  the  sufficiency  of  the  complaint  is  challenged.  We 
must,  then,  consider  that  all  the  facts  stated  are  true,  and 
indulge  every  inference  that  can  reasonably  be  drawn  in  favor 
of  the  plaintiff.  It  is  not  a  question  of  whether  he  can  prove 
the  facts  or  of  the  improbability  of  his  having  done  a  thing 
that  he  has  asserted  he  did  do.  We  must  accept  the  facts 
alleged  as  proved. 

If  the  portion  of  the  agreement  relating  to  payment  by 
Alice  L.  Ankele  is  sufficiently  definite  to  support  an  action 
at  law  for  the  breach  (and  I  agree  with  Mr.  Justice  Merrell 
that  it  is),  the  whole  agreement  is  proper  matter  for  enforce- 
ment in  equity,  as  it  relates  to  an  interest  in  real  property. 
That  a  contract  calls  for  the  creation  of  an  interest  in  land 
has  long  been  regarded  as  a  demonstration  that  the  remedy 
at  law,  which  cannot  compel  specific  performance,  is  inade- 
quate. If  any  uncertainty  exists  by  reason  of  the  fact  that 
the  complaint  does  not  name  the  person  to  whom  the  grantee 
was  to  pay  the  $1,500,  it  is  removed  by  the  recital  in  the 
will  of  Alice  L.  Ankele,  a  copy  of  which  is  annexed  to  the 
complaint  and  made  a  part  thereof,  of  a  debt  of  $1,500  due 
her  husband,  Robert  Ankele  (the  plaintiff),  in  connection  with 
the  property  in  question,  coupled  with  a  mention  of  the  $500 
due  the  defendant  Brockie.  The  Hberal  construction  of  the 
pleadings  required  by  section  519  of  the  Code  of  Civil  Procedure 
must  be  that  the  $1,500  was  to  be  paid  to  the  plaintiff. 

An  agreement  that  A  will  transfer  land  to  B,  and  B  will 
pay  $1,500  to  A  and  $500  to  C,  and  A,  B  and  C  each  will 
have  a  one-third  interest  in  the  land,  the  survivor  of  A  and  B 
to  succeed  to  the  share  of  the  other,  is  not  so  indefinite  or 
imcertain  so  as  to  be  incapable  of  enforcement.  The  answer 
to  the  question  defined  by  Mr.  Justice  Merrell  depends 
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not  on  the  indefiniteness  of  the  agreement,  but  on  whether 
there  has  been  sufficient  part  performance  to  take  the  case 
out  of  the  Statute  of  Frauds.  (See  Real  Prop.  Law,  §§  242, 
259.)  The  inquiry  is  not  whether  the  agreement  can  be  proved, 
but  whether  sufficient  appears  to  require  its  enforcement  in 
spite  of  the  fact  that  it  was  not  in  writing. 

Here  we  have  an  agreement,  in  reliance  upon  which  the 
plaintiff  conveyed  the  land  to  his  wife,  thus  fully  performing 
his  part.  By  the  agreement  he  was  to  get  $1,500  and  a  two- 
thirds  interest  in  case  he  survived  his  wife.  Her  will  has 
attempted  to  disregard  the  agreement  and  give  him  only 
$1,500  and  a  one-fourth  share  of  the  net  income  and  of  the 
proceeds  of  the  property  when  it  is  sold. 

Reference  to  the  record  on  appeal  in  the  case  of  Gallagher  v. 
Gallagher  (135  App.  Div.  457;  afifd.,  202  N.  Y.  572),  of  which 
the  prevailing  opinion  says:  "  It  is  apparent  that  in  such 
case  it  was  necessary  for  a  court  of  equity  to  intervene  in 
order  to  prevent  a  fraud,"  reveals  that  the  complaint  contained 
only  one  allegation,  the  coimterpart  of  which  is  not  foimd  in 
the  complaint  under  discussion,  namely,  that  subsequent  to 
the  deed  the  husband  had  paid  all  taxes  and  water  rents,  had 
collected  the  rents  and  appropriated  them  to  his  own  use, 
and  the  wife  had  made  no  protest.  Here,  however,  we  have 
the  allegation  that  the  wife  had  repeatedly  promised  to  live  up 
to  the  terms  of  the  agreement  and  the  plaintiff  relied  on  her 
promises.    The  fraud  is  just  as  apparent  as  in  the  GaUagher  case. 

The  case  of  Gould  v.  Gould  (51  Hun,  9),  a  decision  of  the 
General  Term  in  the  Fifth  Department,  cited  in  the  prevailing 
opinion,  has  been  expressly  disapproved  of  by  the  same 
General  Term  in  the  later  case  of  Gage  v.  Gage  (83  Hun,  362, 
364). 

McCartney  v.  Titsworth  (119  App.  Div.  547)  was  a  three  to 
two  decision  of  the  Appellate  Division  of  the  Fourth  Depart- 
ment, which  was  never  passed  upon  by  the  Court  of  Appeals. 
The  action  was  against  a  Ufe  tenant  to  restrain  waste.  He 
defended  on  the  groimd  of  an  oral  agreement  of  his  wife,  from 
whom  he  held  the  Ufe  tenancy,  to  convey  the  land  to  him  on 
request.  The  majority  of  the  court  considered  only  certain 
evidence  and  held  it  insufficient  to  show  the  defendant  entitled 
to  specific  performance  of  any  agreement  that  the  farm  should 
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be  deeded  to  him  in  consideration  of  his  making  certain 
improvements  on  it.  The  question  was  decided  with  relation 
to  an  agreement  made  after  the  property  was  conveyed  to 
the  wife.  The  minority  of  the  court  based  their  dissent  on 
the  proposition  that  the  land  was  conveyed  to  the  wife  in 
performance  of  the  agreement,  and  all  the  improvements  were 
made  in  addition.  The  decision  of  the  majority  was  based 
on  a  state  of  facts  essentially  different  from  the  present  case. 
The  later  case  of  Gallagher  v.  Gallagher  {supra),  which  was 
affirmed  by  the  Court  of  Appeals,  should  govern  here,  rather 
than  McCartney  v.  Titsworth. 

In  Woolley  v.  Stewart  (222  N.  Y.  347)  the  Statute  of 
Limitations  furnished  ample  reason  for  the  decision;  in  fact, 
Judge  Cardozo  concurred  on  this  ground.  The  other  remarks 
were  not  necessary  to  the  conclusion  reached. 

Greens AUM,  J.,  concurs. 

Order  modified  by  dismissing  complaint  unless  plaintiff 
serve  an  amended  complaint,  leave  for  which  is  granted  on 
payment  of  ten  dollars  costs,  and  as  so  modified  affirmed, 
without  costs, 


Orinoco  Realty  Company,  Inc.,  Respondent,  v.  Maurice 
Bandler,  Appellant. 

First  Department,  July  8,  1921. 

Landlord  and  tenant  —  action  to  recoyer  rent  of  property  in  New 
York  city  —  defense  that  lease  was  executed  under  duress  not 
established  —  lease  executed  prior  to  taking  effect  of  rent  laws  of 
1920  not  affected  thereby. 

In  an  action  to  recover  rent  of  property  in  the  eity  of  New  York  the  answer 
does  not  state  facts  sufficient  to  constitute  the  common-law  defense  of 
duress  in  the  execution  of  the  lease,  where  it  is  alleged  merely  that  the 
plaintiff  refused  to  renew  the  lease  for  a  new  term  at  a  reasonable  and 
fair  market  value,  but  demanded  that  defendant  execute  a  lease  for  a 
term  of  three  years  at  the  unreasonable,  excessive  and  oppressive  rental 
of  more  than  double  the  rent  being  paid;  that  said  demand  was  made  in 
anticipation  of  the  so-called  rent  laws  of  1920,  which  were  then  pending 
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in  the  Legislature;  that  the  defendant  was  unable  to  secure  othw  housing 
facilities  and  protested  against  the  force,  coercion  and  intimidation  of  the 
plaintiff,  and  that  he  executed  the  lease  under  threat  of  plaintiff  to 
immediately  rent  the  premises  to  another. 
The  so-called  rent  laws  of  1920  are  not  retrospective  in  operation  and,  there- 
fore, do  not  apply  to  a  lease  executed  prior  to  the  time  of  their  taking 
effect. 

Appeal  by  the  defendant,  Maurice  Bandler,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  25th  day  of  February,  1921,  granting  plaintiff's 
motion  for  judgment  on  the  pleading3  consisting  of  a  complaint 
and  answer. 

/.  T,  Flatio  [Alanson  T.  Briggs  with  him  on  the  brief],  for 
the  appellant. 

Levris  M.  Isaacs  of  counsel  [M.  S.  &  I.  S.  IsaacSy  attorneys], 
for  the  respondent. 

Henry  F,  Wolff  of  counsel  [Isidor  Lazarus  with  him  on  the 
brief;  IvinSj  Wolff  &  Hogvstj  attorneys],  amicus  curice,  in 
behalf  of  the  mayor's  conunittee  on  rent  profiteering. 

Greenbaum,  J.: 

The  complaint  alleges  that  on  March  26,  1920,  the  defendant 
entered  into  an  agreement  of  lease  with  the  plaintiflF  in  the 
terms  of  renewal  of  a  lease  under  which  defendant  was  then 
in  possession  of  an  apartment  at  1155  Park  avenue,  New  York 
city,  for  a  three-year  term  commencing  October  1,  1920,  at 
an  annual  rental  of  $5,750  and  that  the  rent  for  the  first  three 
months  of  this  term  and  electric  charges  had  not  been  paid 
by  the  defendant,  amounting  to  $1,461.45,  for  which  sum 
judgment  is  asked. 

The  answer,  after  alleging  certain  denials  which  are  unim- 
portant here,  sets  up  as  a  separate  and  distinct  defense  that 
the  alleged  lease  was  signed  by  the  defendant  under  pressure 
and  duress;  that  at  the  time  of  making  the  lease  he  occupied 
the  premises  imder  a  lease  expiring  September  30,  1920,  at 
an  annual  rental  of  $2,400;  that  on  March  26,  1920,  plaintiff 
refused  to  renew  the  lease  for  a  new  term  at  a  reasonable 
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and  fair  market  value,  but  demanded  that  defendant  immedi- 
ately execute  a  lease  for  a  three-year  term  from  October  1, 1920, 
at  the  unreasonable,  excessive  and  oppressive  rental  of  $5,750 
per  annum,  over  double  the  amount  of  the  previous  rental, 
an  increase  of  nearly  140  per  cent;  that  said  demand  was 
made  in  anticipation  of  the  so-called  April  Rent  Laws  which 
were  then  pending  in  the  Legislature,  and. became  a  law  a 
few  days  after  the  allied  lease  was  executed;  that  defendant 
was  in  grave  fear  because  of  said  threat,  and  made  every  effort 
to  obtain  other  housing  facilities  for  himself  and  his  wife  and 
children,  but  found  that  it  was  impossible  to  find  suitable 
quarters  elsewhere;  that  defendant  protested  against  the 
force,  coercion  and  intimidation  of  plaintiff;  that  he  executed 
the  alleged  lease  imder  threat  of  plaintiff  to  immediately  rent 
the  premises  to  another  and  that  after  said  April  Rent  Laws 
became  effective,  plaintiff  promised  defendant  that  it  would 
thereafter  not  charge  more  than  a  reasonable  rental  for  said 
premises^  the  said  lease  notwithstanding;  that  defendant  did 
not  enter  into  possession  of  said  premises  on  October  1,  1920, 
by  reason  of  said  lease,  but  continued  in  occupation  of  the 
premises  after  the  expiration  of  the  term  of  his  prior  lease, 
relying  upon  the  relief  intended  to  be  afforded  him  by  the 
Legislature  in  the  enactment  of  the  Rent  Laws  which  became 
effective  on  September  27,  1920,  before  the  expiration  of  his 
prior  lease;  that  defendant  offered  to  pay  the  plaintiff  the 
rent  due  on  October  first,  at  the  rate  of  the  previous  rental 
of  $2,400  per  annum,  but  plaintiff  refused  to  accept  said 
payment;  and  that  defendant  is  ready,  willing  and  able  to 
pay  a  fair  and  reasonable  market  rental  for  the  occupancy 
of  the  premises. 

It  appears  from  the  papers  on  appeal  that  the  learned 
justice  at  Special  Term  who  granted  plaintiff's  mbtion  for 
judgment  on  the  pleadings  accompanied  it  with  the  following 
memorandimi:  "  It  being  conceded  by  the  parties  that  the 
Rent  Laws  of  1920  are  not  relied  on  to  determine  the  issues 
herein,  the  motion  for  judgment  on  the  pleadings  is  granted, 
with  costs." 

Counsel  for  the  appellant  here  contends  that  it  was  not  his 
intention  at  Special  Term  to  lead  the  court  to  think  that  he 
had  made  the  concession  mentioned  in  the  foregoing  memo- 
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randiun  and  that  the  learned  ju£i:ice  evidently  labored  under 
a  misconception  in  that  respect. 

Counsel  for  the  respondent,  however,  calls  our  attention 
to  the  fact  that  the  memorandum  submitted  by  the  appellant's 
counsel  at  Special  Term  opened  with  the  statement  that  "  the 
defense  is  common  law  duress/'  and  concluded  as  follows: 
"  A  strictly  common  law  defense  of  duress  is  set  up  in  the 
amended  answer." 

The  argument  of  appellant's  counsel  before  us  was  limited 
to  the  consideration  of  the  alleged  rights  of  the  defendant 
under  the  so-called  Rent  Laws.  It  is  thus  evident  that  the 
defendant  does  not  now  seek  to  uphold  his  answer  upon  the 
theory  that  it  sets  up  a  common-law  defense  of  duress.  There 
is  no  doubt  that  the  common-law  defense  of  duress  will  not 
avail  the  defendant,  as  suflBciently  appears  from  the  dissenting 
opinion  of  Judge  McLaughlin  in  Lm/  Leasing  Co.,  Inc.,  v. 
Siegel  (230  N.  Y.  634)  in  which  he  discussed  the  common-law 
defense  of  duress,  which  had  been  interposed,  and  held  that 
it  was  insuflScient,  a  conclusion  with  which  **  all  the  members 
of  the  court  agree."  Considering  the  pleadings  under  the 
Rent  Laws  of  1920,  it  seems  to  us  only  necessary  to  refer  to 
the  following  cases  which  have  passed  upon  the  question 
before  us:  Patemo  Investing  Corp.  v.  Katz  (112  Misc.  Rep. 
242;  afifd.,  193  App.  Div.  897);  Sylvan  Mortgage  Co.,  Inc.,  v. 
Stadler  (115  Misc.  Rep.  311) ;  Seventy-eighth  Street  &  Broadway 
Co.  V.  Rosenbaum  (ill  id  577). 

In  aflBrming  Paiemo  Investing  Corp.  v.  Katz  (supra),  which 
held  that  chapter  136  of  the  Laws  of  1920  does  not  apply  in 
the  case  of  a  lease  of  premises  made  before  April  1,  1920, 
when  the  law  became  operative,  we  necessarily  approved 
of  the  conclusions  of  the  learned  Special  Term  justice  that 
the  Rent  Laws  had  no  retrospective  application.  We  find  no 
reason  for  changing  our  views  in  that  respect.  The  con- 
stitutionality of  the  Rent  Laws  was,  of  course,  based  upon 
the  legislative  finding  of  an  existing  emergency,  and  it  may 
be  fairly  assumed  that  the  conditions  which  called  upon  the 
Legislature  to  declare  the  existence  of  the  emergency  prevailed 
for  some  time  before  such  legislative  declaration.  But  we 
nevertheless  cannot  give  cetrospective  effect  to  such  legislation 
unless  the  Legislature  in  unmistakable  terms  stated  that 
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prior  leases  made  under  conditions  similar  to  those  existing 
when  the  emergency  legislation  was  passed  shall  come  within 
its  provisions.  If  appellant's  contention  be  soimd  it  would 
be  necessary  in  each  case  where  a  lease  was  made  prior  to 
April  1,  1920,  to  determine  the  conditions  prevailing  when 
the  lease  was  executed.  Hopeless  confusion  would  result 
from  such  a  construction  of  the  legislative  enactments. 

The  order  of  the  Special  Term  must  be  aflBrmed,  with  ten 
dollars  costs  and  disbursements. 

Clarke,  P.  J.,  LAuom^iN,  Dowling  and  Merrell,  JJ., 
concur. 

Order  afEi  med,  with  ten  dollars  costs  and  disbursements. 


Partola  Manufactutring  Company,  Appellant,  v.  General 
Chemical  Company,  Respondent. 

First  Department,  July  1,  1921. 

Sales  —  action  for  refusal  to  deliyer  —  contention  of  seller  that 
buyer  did  not  demand  deliyery  within  time  specified  not  sustained 
in  view  of  modification  of  contract  —  direction  for  deliyery  in 
"carload  lots  f.  o.  b.  New  York''  ambiguous  in  view  of  location 
of  both  parties  in  Oreater  New  York  —  liability  of  buyer  to  pay 
cost  of  transportation  —  waiver  by  seller  of  objection  that  shipping 
instructions  were  not  sufficiently  specific  —  delay  in  sending 
shipping  instructions  not  sufficient  to  authorize  seller  to  renounce 
obligations  under  contract  —  f aUure  of  seUer  to  rescind  contract* 

In  an  action  by  a  buyer  to  recover  damages  for  breach  of  contract  by  the 
seller  in  refusing  to  deliver  goods,  held,  that  the  defendant's  refusal  to 
deliver  upon  the  sole  ground  that  no  demand  was  made  by  the  plaintiff 
for  shipment  until  after  the  expiration  of  the  time  mentioned  in  the 
contract  cannot  be  sustained,  since  the  contract  was  so  modified  as  to 
extend  the  time  for  delivery. 

The  provision  of  the  contract  that  delivery  was  to  be  in  barrels  **  car  load 
lots  f.  o.  b.  New  York  **  is  ambiguous,  in  view  of  the  fact  that  the  defend- 
ant's works  were  at  Long  Island  City,  and  that  the  goods  were  sold  for 
consumption  by  the  plaintiff  whose  factory  was  in  Manhattan,  a  fair 
interpretation  of  the  contract  calls  for  the  transportation  of  the  goods  to 
Manhattan,  with  the  liability  of  the  buyer  to  pay  the  cost  of  transportation. 
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In  view  of  the  ambiguous  provision  as  to  delivery,  the  direction  by  the 
buyer  for  delivery  either  to  its  factory  or  to  some  dock  in  New  York 
was  not  sufficiently  specif  o,  but  the  seller  by  failing  to  object  upon  that 
ground  waived  any  insufficiency  in  the  shipping  instructions. 

In  view  of  section  126  of  the  Personal  Property  Law  and  the  provisions 
of  the  contract,  assuming  that  there  was  um^easonable  delay  in  sending 
shipping  instructions  and  making  demand  for  the  installments  which  might 
be  due  during  the  month  mentioned  in  the  original  contract,  there  is 
nothing  to  show  that  such  failure  on  the  part  of  the  buyer  was  sufficiently 
material  to  authorize  the  seller  entirely  to  renounce  its  obligations  under 
the  contract. 

Moreover,  assuming  that  there  was  such  unreasonable  delay  in  demanding 
shipment  as  authorized  the  seller  to  rescind  the  contract  under  section 
146  of  the  Personal  Property  Law,  it  did  not  elect  to  rescind  nor  place 
its  refusal  to  deliver  upon  any  such  ground. 

Appeal  by  the  plaintiff,  Partola  Manufacturing  CJompany, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  15th  day  of  April,  1920,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Trial  Term,  a 
jury  having  been  waived. 

Albert  A.  Hovell  of  counsel  [Raymond  C.  Haff  with  him  on 
the  brief;  Hovell^  McChesney  &  Clarkson,  attorneys],  for  the 
appellant. 

Schuyler  M.  Meyer  of  counsel  [Steele  &  Otis,  attorneys], 
for  the  respondent. 

Smith,  J.: 

This  action  Ls  brought  by  the  plaintiff  to  recover  damages 
for  a  breach  of  contract  in  the  refusal  to  deUver  blue  vitriol. 
The  sale  was  made  through  a  broker  and  a  broker's  memo- 
randimi  was  delivered  to  the  plaintiff  which  reads  as  follows: 

"  New  York,  August  10th  117. 
"  Sold  for  account  of  General  Chemical  Co. 

"  Selling  Agents  for  Nichols  Copper  Co. 
"  To  Partola  Mfg.  Co.,  160  Second  Ave.,  New  York  aty. 
abt.  (150)  One  hundred  and  fifty  tons  Nichols  Triangle  brand 
98/99%  large  crystals,  Blue  Vitriol,  standard  quality,   (9) 
nine  cents  per  lb.  Payable  (30)  thirty  days  net,  or  cash  (10) 
days  less  (1%)  one  percent,  buyers  option,  from  delivery. 
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Shipments  from  works  during  last  half  of  October,  1917. 
Sellers  not  to  be  held  for  contingencies  beyond  their  control, 
tonsof20001bs.net.  "H.W.  HENNING  &  SON 

"  Frederick  Endies 
"H.  W.  Henning  &  Son,  Brokers 

"  Eighty  Maid^  Lane." 

This  contract  was  subsequently  modified  so  as  to  provide 
that  no  carload  should  be  ordered  until  payment  by  the 
plaintiff  of  a  prior  carload  delivery.  The  original  contract 
provided  for  the  dehveries  in  October.  Inasmuch,  however, 
as  by  the  modified  contract  the  plaintiff  was  given  ten  days 
in  which  to  pay  for  a  carload,  the  effect  of  the  modification 
before  mentioned  would  operate  to  extend  the  time  of  delivery 
from  sixty  to  eighty  days  after  October  ninth,  and  this  con- 
struction has  been  given  to  the  contract  as  modified  by  the 
Trial  Term.  From  the  evidence  a  carload  consisted  of  about 
eighteen  tons,  so  that  to  perform  the  contract,  from  six  to  eight 
carloads  would  be  required.  No  deliveries  were  asked  for 
in  October.  On  November  tenth,  however,  the  plaintiff 
demanded  deUvery.  To  this  the  defendant  responded  by 
telephone  to  the  effect  that  the  contract  provided  for  deliveries 
in  October,  and  as  October  had  passed,  the  defendant  insisted 
that  it  was  not  bound  to  make  delivery  upon  the  demand 
of  November  tenth. 

After  delivery  by  the  broker  of  the  broker's  memorandum, 
the  contracts  were  written  out  in  full  and  a  copy  was  sent 
to  the  plaintiff  which  signed  the  same.  The  defendant,  how- 
ever, neglected  to  sign  its  copy,  but  did  not  return  the  same  or 
make  objection  thereto.  No  question  under  the  Statute  of 
Frauds  is  presented  by  the  pleadings.  In  the  contract  as 
written  out  it  was  provided  that  the  goods  were  sold  for 
consumption  and  not  for  resale.  The  plaintiff's  factory  was 
situated  at  207  East  Tenth  street,  and  the  delivery  demanded 
upon  November  tenth  was  for  delivery  at  that  place  or,  if 
that  were  not  practical,  to  any  downtown  New  York  pier. 
The  brokers  were  the  selling  agents  for  the  defendant  which 
had  its  factory  in  Long  Island  City,  which  is  within  the  greater 
city  of  New  York. 

The  first  question  to  be  considered  is  the  effect  of  the 
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provision  in  the  contract  that  the  delivery  was  to  be  in  barrels 
"  car  load  lots  f.  o.  b.  New  York."  Inasmuch  as  the 
defendant's  works  were  at  Long  Island  City,  within  the  city 
of  Greater  New  York,  and  as  the  goods  were  sold  for  consump- 
tion by  the  plaintiff,  whose  factory  was  in  Manhattan,  this 
provision  of  the  contract  that  the  delivery  was  to  be  in  car- 
load lots  f .  o.  b.  New  York  is  ambiguous.  Some  of  the  experts 
as  to  custom  have  t^tified  upon  the  effect  of  this  provision 
in  such  a  contract,  and  some  of  them  say  that  it  has  no 
significance.  An  f.  o.  b.  contract,  however,  is  recognized  as 
placing  the  cost  of  transportation  upon  the  buyer,  and,  while 
Long  Island  City  is  in  the  city  of  Greater  New  York,  a  fair 
interpretation  of  this  contract  to  my  mind  is  to  call  for  a 
transportation  of  the  goods  to  Manhattan  with  the  liability 
of  the  buyer  to  pay  the  cost  of  transportation. 

The  question  then  arises  as  to  the  requirement' of  the  buyer 
to  give  shipping  instructions  as  to  the  carrier  and  method 
of  transportation,  whether  the  goods  shall  be  transported 
by  truck  or  by  water.  In  view  of  this  ambiguity,  I  am  of 
opinion  that  the  direction  for  delivery  either  to  the  plaintiff's 
factory  or  to  some  dock  in  New  York  was  not  sufficiently 
specific.  But  the  defendant  made  no  objection  upon  that 
ground,  but  placed  the  refusal  to  deliver  purely  upon  the 
limit  of  its  liability  to  deliver  during  the  month  of  October. 
If  more  specific  instructions  had  been  asked  they  would 
undoubtedly  have  been  given,  and  the  defendant  cannot  now 
claim  a  refusal  to  deliver  by  reason  of  the  indefiniteness  of 
the  shipping  instructions  which  was  not  mentioned  as  one 
of  the  grounds  for  refusal  to  make  delivery.  I  am  mindful 
of  the  fact  that  the  telephonic  communication  sworn  to  by 
the  plaintiff  of  the  refusal  and  the  groimd  therefor  is  contrar 
dieted  by  the  defendant.  The  probabilities,  however,  are  all 
with  the  plaintiff  upon  this  point  in  issue.  Undoubtedly 
some  answer  was  made  to  the  demand  for  shipment.  The 
contention  that  the  goods  should  have  been  called  for  imder 
the  contract  during  October  is  made  by  the  defendant  both 
in  its  pleadings  and  in  its  brief.  It  is  more  probable,  therefore, 
that  the  plaintiff's  testimony  is  correct  as  to  the  spedficaticm 
of  the  ground  for  refusal  in  this  telephonic  commimication. 
The  plaintiff  swears  that  just  prior  to  November  tenth  similar 
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instructions  were  given  over  the  telephone  which  the  defendant 
asked  to  have  put  in  writing,  and  the  letter  of  November 
tenth  was  written  in  pursuance  of  this  request  on  the  part 
of  the  defendant.  Any  objection,  therefore,  that  the  shipping 
instructions  were  not*sufficiaitly  specific  must  be  deemed  to 
have  been  waived  by  the  defendant. 

By  section  126  of  the  Personal  Property  Law  (as  added  by 
Laws  of  1911,  chap.  571)  it  is  provided  that  if  the  buyer 
n^ects  to  take  dehvery  of  one  or  more  iastallments  under 
a  contract  providing  for  dehvery  by  installments,  "  it  depends 
in  each  case  on  the  terms  of  the  contract  and  the  circumstances 
of  the  case  whether  the  breach  of  contract  is  so  material  as  to 
justify  the  injured  party  in  refusing  to  proceed  fiuiiher  and  suing 
for  damages  for  breach  of  j;he  entire  contract,  or  whether  the 
breach  is  severable,  giving  rise  to  a  claim  for  compensation,  but 
not  to  a  right  to  treat  the  whole  contract  as  broken.''  Assuming 
that  there  was  imreasonable  delay  in  sending  shipping  instruc- 
tions and  making  demand  for  the  installments  which  might  be 
due  in  October,  there  is  nothing  in  the  case  to  show  that  such 
a  failure  on  the  part  of  the  plaintiff  was  sufficiently  material 
to  authorize  the  defendant  entirely  to  renounce  its  obligations 
imder  the  contract.  In  the  written  contract  it  is  provided: 
"  Each  month's  shipment  to  be  treated  as  a  separate  and 
independent  contract,  but  if  buyer  fails  to  fulfill  terms  of 
order,  purchase,  or  payment  under  this,  or  other  contracts, 
seller  may  defer  further  shipments  until  such  default  is  made 
good  and  may  at  its  option  treat  such  default  as  final  refusal 
to  accept  further  shipments  hereunder." 

Under  section  146  of  the  Personal  Property  Law  (as  added 
by  Laws  of  1911,  chap.  571)  a  seller  is  authorized  to  rescind  a 
contract  "  by  giving  notice  of  his  election  so  to  do  to  the  buyer." 
If  we  assume  for  the  argument  that  there  was  such  an  unreason- 
able delay  in  demanding  shipment  as  authorized  the  seller  to 
rescind  the  contract,  apparently  the  seller  did  not  elect  to  rescind 
nor  place  its  refusal  to  deliver  upon  any  such  groimd,  but  it 
placed  its  refusal  to  perform  only  upon  the  ground  that  no 
demand  for  shipment  could  be  made  after  October,  which 
ground  under  the  contract  as  modified  must  be  held  not  to 
have  been  well  taken. 

The  conduct  of  the  defendant  is  not  such  as  to  call  for  any 


Digitized  by 


Google 


702  Matter  of  Leach. 


First  Department,  July,  1021.  [Vol.  197 

liberal  interpretation  of  the  defendant's  rights  in  this  action. 
After  the  contract  was  made  the  defendant  made  additional 
exactions  and  was  then  offered  an  opportunity  to  rescind  the 
contract  by  the  plaintiff,  of  which  it  did  not  avail  itself.  The 
plaintiff  complied,  however,  with  all  of  these  new  exactions 
and  of  the  modification  as  demanded,  and  it  was  only  when 
the  price  had  risen  somewhat  and  the  execution  of  the  contract 
would  have  been  unprofitable  to  the  defendant  that  it  refused  to 
perform,  placing  its  refusal  upon  an  entirely  inadequate  ground. 

In  my  judgment  the  determination  of  the  trial  court  that 
the  plaintiff  has  not  established  its  cause  of  action  was  erroneous 
and  should  be  reversed.  The  trial  court  also  dismissed  the 
defendant's  right  of  action  upon  its  counterclaim  and  properly 
so.  But  the  question  is  not  befor^  us  because  the  defendant 
has  not  appealed. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

DowLiNG,  Laughlin  and  Merrell,  JJ.,  concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event.    Settle  order  on  notice. 


In  the  Matter  of  the  Application  to  Punish  John  Anderson 
Leach,  Respondent,  for  a  Contempt  in  Refusing  to  Be 
Sworn  as  a  Witness  in  the  Matter  of  the  New  York  State 
Legislative  Committee  to  Investigate  the  Affairs  of  the 
City  of  New  York. 

Joint  Legislative  Committee,  Appellant. 

First  Department,  July  1,  1921. 

Legislature -— Joint  legislatiye  committee  to  inyestigate  aflain  of 
city  of  New  York  not  standing  committee  of  Legislature  within 
meaning  of  Legislatiye  Law,  §  61  —  committee  has  no  power  to 
appoint  subcommittee  of  one  —  contempt  —  refusal  of  witness 
to  be  sworn  before  subcommittee  of  one  not  contempt  —  com- 
mittee has  no  power  to  take  testimony  in  private. 

A  joint  legislative  committee  appointed  pursuant  to  a  joint  resolution  of 
the  legislature  during  the  session  of  1921  to  investigate  the  affairs  of 
the  city  of  New  York  is  not  a  standing  committee  of  the  Legislature 
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within  the  meaning  oi  section  61  of  the  Legislative  Law,  and  that  section 

has  no  applicabihty  to  said  joint  legislative  committee  though  it  may 

be  used  as  indicative  of  the  legislative  policy  touching  the  conduct  of  an 

investigating  committee. 
The  joint  legislative  committee  has  no  power  under  the  resolution  creating 

it  to  appoint  a  subcommittee  of  one  member  to  conduct  an  examination 

and  swear  witnesses. 
Accordingly,  a  person  subpoenaed  to  appear  before  a  subcommittee  of  one 

of  said  joint  legislative  committee  is  not  in  contempt  for  refusal  to  be 

sworn  as  a  witness. 
Said  joint  legislative  committee  has  no  authority  to  take  testimony  in 

private  or  with  closed  doors. 
Clarke,  P.  J.,  and  Page,  J.,  dissent  as  to  last  paragraph  of  head  note. 

Appeal  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term,  denying  a  motion  to  punish  for 
contempt. 

Samuel  A.  Berger  and  Leonard  M.  Walletein  [Elon  R.  Brotvn 
of  counsel],  for  Joint  Legislative  Committee. 

John  P.  O'Brien,  Corporation  Counsel  [William  E.  C.  Mayer 
and  William  J.  Aheam  with  him  on  the  brief],  for  the 
respondent. 

Clarke,  P.  J.: 

The  respondent,  a  deputy  commissioner  of  police,  was 
served  with  a  subpoena  dvAxs  tecum  requiring  him  to  produce 
certain  books,  papers,  documents,  etc.,  before  the  joint  legis- 
lative conunittee  appointed  by  the  Legislature  under  a  joint 
resolution  passed  on  the  13th  and  15th  days  of  April,  1921. 
He  appeared  and  produced  the  books  and  papers  before 
the  chairman  of  the  said  joint  committee  purporting  to  sit 
as  a  subcommittee  of  one  but  declined  to  be  sworn  and 
examined  in  private  before  a  committee  of  one.  He  was 
subsequently  declared  in  contempt  at  a  session  of  the  joint 
conunittee,  and  persisting  in  his  refusal  to  be  examined  before 
a  subconunittee  of  one,  this  proceeding  was  instituted  before 
the  Special  Term  to  punish  him  as  for  contempt.  The  learned 
Special  Term  denied  the  application  stating  among  the  grounds 
for  its  action  that  section  61  of  the  Legislative  Law  provided 
as  follows: 

"  Subconmiittees.  Whenever  any  standing  conunittee  of 
either  house  of  the  Legislature  shall  be  required  to  make  an 
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inquiry  or  investigation,  such  committee  may  appoint  a  sub- 
committee of  not  less  than  three  of  its  own  members  to  make 
such  inquiry  or  investigation,  and  to  take  testimony  in  relation 
thereto;  and  such  committee  or  subcommittee  and  the  chairman 
thereof  shall  respectively  have  all  the  powers  and  authority,  which 
are  conferred  by  law  upon  any  committee  which  is  authorized 
to  send  for  persons  or  papers,  or  upon  the  chairman  thereof." 

As  the  joint  legislative  conmiittee  now  investigating  the  i 

affairs  of  the  city  of  New  York  is  not  a  standing  committee  I 

of  either  house  of  the  Legislatiu*e  we  are  of  opinion  that  the 
section  quoted  is  not  directly  applicable.  It  may  be  used, 
however,  as  indicative  of  the  legislative  poHcy  touching  the  l 

conduct  of  an  investigating  committee.     An  examination  of  i 

the  resolution  under  which  the  committee  was  appointed  | 

convinces  us,  however,  that  a  subcommittee  of  one  member 
to  conduct  an  examination  and  swear  witnesses  was  not  within 
the  purview  of  said  resolution  and  not  authorized  thereby 
and  that  the  resolution  of  the  conmiittee  which  designated 
the  chairman  as  a  subcommittee  of  this  committee  and 
authorized  the  chairman  to  appoint  as  many  additional  sub- 
committees, consisting  of  one  or  three  members  each  as  may 
be  determined  by  the  chairman,  was  not  authorized  by  the 
joint  resolution  appointing  the  committee  which  is  as  follows: 

"  The  committee  may  at  any  time  and  from  time  to  time 
by  resolution  of  a  majority  of  its  members,  be  subdivided 
into  sub-committees  of  such  number  as  it  may  by  majority 
determine,  which  sub-committees  may  sit  at  the  same  time 
and  place  or  at  different  times  and  places  in  the  State  of  New 
York  diu*ing  the  session  of  the  Legislature,  during  its  recess 
or  after  the  adjournment,  each  such  sub-committee  to  appoint 
its  own  chairman  and  to  act  by  majority  vote  of  its  own 
members  and  to  administer  oaths  and  to  issue  subpoenas 
requiring  the  attendance  of  witnesses  and  the  production  of 
books,  papers  and  documents  and  to  do  all  other  acts  and 
things  that  inay  be  done  by  the  committee  as  a  whole  or  that 
may  be  delegated  to  it  by  the  full  committee."  (See  N.  Y. 
Legislative  Index  1921,  p.  414.) 

This  language  clearly  negatives  authority  to  appoint  a 
subcommittee  of  one  which  shall  exercise  all  the  powers 
conferred  upon  the  conmiittee  as  a  whole.    We  do  not  think  it 
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necessary  to  discuss  any  of  the  other  questions  presented, 
with  the  exception  of  the  question  as  to  whether  the  com- 
mittee has  the  right  to  take  testimony  in  camera.  The 
majority  of  the  court  are  of  the  opinion  it  has  no  such  power, 
Mr.  Justice  Page  and  the  writer  of  this  memorandum  dissent 
from  that  conclusion.  We  recognize  the  power  of  the  Legis- 
lature to  conduct  investigations  for  the  purpose  of  framing 
legislation.  No  obstacles  by  the  local  authorities  should  be 
unnecessarily  thrown  in  the  way  of  this  committee  appointed 
to  investigate  the  affairs  of  the  city  of  New  York.  If  there 
is  anjrthing  wrong  which  may  be  righted  by  appropriate 
legislation  it  ought  to  be  discovered.  If  there  is  nothing 
wrong  it  will  be  in  the  interests  of  the  community  to  establish 
that.  Upon  the  particular  point  presented  we  are  of  the 
opinion  that  the  order  appealed  from  was  right  in  denying  the 
motion  to  punish  for  contempt  because  the  joint  resolution 
did  not  authorize  the  appointment  of  a  subcommittee  of  one. 
The  order  appealed  from  should  be  affirmed. 

Laughlin,  Page,  Merrell  and  Grebnbaum,  JJ.,  conciu:. 

Order  affirmed. 


The  People  op  the  State  of  New  York  ex  rel.  Edward  F. 
Boyle,  Appellant,  v.  Michael  J.  Cruise,  as  City  Clerk 
pf  the  City  of  New  York,  and  John  R.  Voorhis  and  Others, 
as  Custodians  of  Primary  Records  and  Constituting  the 
Board  of  Elections  of  the  City  of  New  York,  Respondents. 

First  Department,  July  1,  1921. 

Gonstitutiozial  law  —  Aldermanic  Beapportioxunent  Act  (Laws  of 
1921,  chap.  670,  amdg.  Greater  New  York  charter,  §  19)  is  conatitu- 
tional  —  apportionment  of  aldermanic  districts  need  not  be  based 
upon  equality  of  population — fifteen  dasrs  within  which  city  may 
act  on  special  city  law  under  Constitution,  art.  12,  §  2,  begins  to 
run  on  date  of  mailing  of  biU — said  constitutional  provision 
construed  with  Oeneral  City  Law,  §  34. 

The  Aldermanic  Reapportionmeiit  Act  (Laws  of  1921,  chap.  670,  amdg. 
Greater  New  York  charter,  §  19)  is  not  unconstitutional  upon  the  ground 
that  the  apportionment  formation  of  the  aldermanic  districts  is  not  measured 
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by  the  number  of  resideats  or  inhabitants  or  is  disproportionate  thereto, 
for  there  is  no  requirement  in  the  Constitution  that  the  reapportionment 
of  aldermanic  districts  shall  be  based  upon  the  equality  of  population; 
nor  is  said  act  unconstitutional  upon  the  ground  that  the  Legfislature 
repassed  it  before  the  expiration  of  the  fifteen  days  allowed  to  the  mayor 
of  the  city  of  New  York  to  consider  and  return  the  same  under  section 
2  of  article  12  of  the  Constitution,  where  said  act  was  mailed  to  the 
mayor  on  the  thirty-first  day  of  March,  received  by  him  on  April  first,  and 
again  passed  by  the  Legislature  on  April  sixteenth,  on  the  theory  that  it  had 
not  been  returned  within  fifteen  days,  for  the  fifteen  days  within  which 
the  mayor  shall  return  the  bill  to  the  house  from  which  it  was  sent  as 
required  by  section  2  of  article  12  of  the  Constitution  begins  to  run  upon 
the  date  of  the  mailing  of  the  bill  in  Albany  and  not  upon  the  date  when 
it  is  received  in  New  York  city. 
The  provision  of  section  34  of  the  General  City  Law  that  the  clerk  of  the 
house  in  which  the  particular  bill  originates  shall  place  thereon  the  date 
of  the  "  transmission "  to  the  mayor  of  the  city  is  controlling  in  the 
interpretation  of  the  aforesaid  constitutional  provision,  for,  if  by  the 
word  "  transmission  "  is  meant  the  receipt  of  the  bill  by  the  city  authori- 
ties, the  provision  of  the  General  City  Law  would  be  incapable  of 
enforcement. 

Appeal  by  the  relator,  Edward  F.  Boyle,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  6th  day  of  June,  1921,  denying  relator's  motion 
for  a  writ  of  mandamus  to  compel  the  authorities  of  the  city 
of  New  York  to  disregard  the  Aldermanic  Reapportionment 
Act,  chapter  670  of  the  Laws  of  1921  (amdg.  Greater  New 
York  charter  [Laws  of  1901,  chap.  466],  §  19,  as  amd.  by  Laws 
of  1916,  chap.  640),  in  connection  with  notices  required  by  the 
Election  Law  (§  293,  as  amd.  by  Laws  of  1913,  chap.  820)  to 
be  given  for  the  forthcoming  election  of  a  board  of  aldermen, 
on  the  groimd  that  such  act  of  1921  is  unconstitutional. 

John  Godfrey  Saxe  of  counsel  [Robert  L.  Luce,  WilUam  A. 
McQumd,  John  Ingle,  Jr.,  with  him  on  the  brief;  George  W. 
Olvany,  attorney],  for  the  appellant. 

Robert  P.  Beyer,  Deputy  Attomey-General,  of  coimsel 
[Charlee  D.  Newton,  Attorney-General],  for  the  respondents. 

Leonard  J.  Obermeier  of  counsel,  for  the  Republican  County 
Committee,  New  York  County,  intervenor,  respondent. 
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Smith,  J.: 

This  proceeding  challenges  the  constitutionality  of  the  act 
in  question  upon  two  grounds:  First,  upon  the  ground  that 
the  apportionment  formation  of  the  aldermanic  districts  is 
not  measured  by  the  number  of  residents  or  inhabitants,  but 
is  disproportionate  therein;  and,  second,  upon  the  ground  that 
the  Legislature  repassed  the  act  before  the  expiration  of  the 
fifteen  days  allowed  to  the  mayor  of  the  city  of  New  York 
to  consider  and  return  the  same  under  article  12,  section  2, 
of  the  State  CJonstitution. 

As  to  the  first  ground  I  think  the  challenge  cannot  be 
sustained.  The  aldermanic  districts  are  apportioned  sub- 
stantially as  are  the  assembly  districts  in  the  city.  That 
apportionment  has  been  acquiesced  in  and  has  not  been 
judicially  questioned.  Nor,  do  I  think  that  it  can  be  success- 
fully questioned.  There  is  no  requirement  in  the  Constitution 
that  the  apportionment  of  aldermanic  districts  should  be 
based  upon  the  equality  of  population.  In  Matter  of  Dowling 
(219  N.  Y.  44,  54)  the  Court  of  Appeals  quoted  from  the 
Revised  Record  of  the  Constitutional  Convention  of  1894 
(Vol.  4  [1900],  pp.  1255,  1256);  "  We  beheve  the  provision  to 
be  sound  in  principle,  that  somewhere  in  every  representative 
government  there  should  be  a  recognition  of  variety  of  interest 
and  extent  of  territory  as  well  as  of  mere  numbers  united  in 
interest  and  location.  Such  a  departure  from  the  rule  of 
strict  numerical  representation  is  recognized  by  the  Con- 
stitution of  the  United  States  in  the  organization  of  the 
Senate,  by  the  Constitution  of  the  State  of  Pennsylvania  in 
limiting  the  representation  which  the  city  of  Philadelphia 
may  have  in  its  Senate  to  one-sixth  of  its  members,  and  by 
the  Constitution  of  the  State  of  Maryland  in  limiting  the 
representation  which  the  city  of  Baltimore  may  have.  Similar 
provisions  have  been  adopted  by  the  State  of  Ohio  affecting 
Cincinnati  and  Cleveland,  the  State  of  Missouri  affecting 
St.  Louis,  the  State  of  Rhode  Island  affecting  Providence, 
and  by  other  States  of  the  Union  having  large  cities.  It  is 
the  rule,  rather  than  the  exception,  throughout  the  Union.'' 

It  is  not  claimed  that  the  difference  in  population  was 
occasioned  by  any  attempt  to  gerrymander  the  districts  as 
that  word  is  commonly  used.    Staljen  Island  has  become  a 
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part  of  the  greater  city  of  New  York  with  large  territory  and 
many  substantial  interests,  which  it  is  peculiarly  within  the 
province  of  the  board  of  aldermen  to  supervise.    To  require 
an  aldermanic  district  upon  Staten  Isl£uid  to  represent  the 
same   numerical   population   would   be   to   disr^ard  many 
material  interests  in  that  locality  which  are  the  subject  of 
supervision  and  regulation  by  the  board.    Notwithstanding 
the  general  rule,  where  such  interests  are  not  involved,  where 
the  equahty  of  population  is  a  fair  basis  of  apportionment  in         l 
a  city  situated  as  is  New  York  city  with  a  congested  population         | 
in  certain  localities  and  a  more  limited  population  in  outlying         i 
districts,  the  interests  of  the  community  may  well  require 
those  outlying  districts  to  be  represented  to  a  greater  extent 
than  would  be  the  case  if  their  right  to  representation  were 
measured  simply  by  the  number  of  their  inhabitants.    Without 
any  requirement  in  the  Constitution  to  make  the  extent  of 
the  population  the  basis  of  the  apportionment  other  interests         i 
are  entitled  to  be  regarded  in  *  determining  the  division  of         | 
aldermanic   districts   and   I   am   unable   to  find  any  such         { 
discrimination  as  violates  any  principle  which  lies  at  the 
foundation  of  a  fair  apportionment  and  division  of  such 
districts. 

The  principal  ground  of  challenge,  however,  arises  tmder 
the  provisions  of  section  2  of  article  12  of  the  Constitution. 
It  is  therein  provided  that  special  city  laws  shall  not  be  passed 
except  in  conformity  with  the  provisions  of  this  section,  and 
the  provision  further  reads:  "  After  any  bill  for  a  special  city 
law,  relating  to  a  city,  has  been  passed  by  both  branches 
of  the  Legislature,  the  house  in  which  it  originated  shall 
immediately  transmit  a  certified  copy  thereof  to  the  mayor 
of  such  city,  and  within  fifteen  days  thereafter  the  mayor 
shall  return  such  bill  to  the  house  from  which  it  was  sent,  or 
if  the  session  of  the  Legislature  at  which  such  bill  was  passed 
has  terminated,  to  the  Governor,  with  the  mayor's  certificate 
thereon,  stating  whether  the  city  has  or  has  not  accepted 
the  same.  In  every  city  of  the  first  class,  the  mayor,  and  in 
every  other  city,  the  mayor  and  the  legislative  body  thereof 
concurrently,  shall  act  for  such  city  as  to  such  bill;  but  the 
Legislature  may  provide  for  the  concurrence  of  the  legislative 
body  in  cities  of  the  first  class.    The  Legislature  shall  provide 
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for  a  public  notice  and  opportunity  for  a  public  hearing 
concerning  any  such  bill  in  every  city  to  which  it  relates,  before 
action  thereon.  Such  a  bill,  if  it  relates  to  more  than  one 
city,  shall  be  transmitted  to  the  mayor  of  each  city  to  which 
it  relates,  and  shall  not  be  deemed  accepted  unless  accepted 
as  herein  provided,  by  every  such  city.  Whenever  any  such 
bill  is  accepted  as  herein  provided,  it  shall  be  subject  as  are 
other  bills,  to  the  action  of  the  Governor.  Whenever,  during 
the  session  at  which  it  was  passed,  any  such  bill  is  returned 
without  the  acceptance  of  the  city  or  cities  to  which  it  relates, 
or  within  such  fifteen  days  is  not  returned,  it  may  nevertheless 
again  be  passed  by  both  branches  of  the  Legislature,  and  it 
shall  then  be  subject  as  are  other  bills,  to  the  action  of  the 
Governor.  In  every  special  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be 
followed  by  the  words  '  accepted  by  the  city,'  or  '  cities,'  as 
the  case  may  be;  in  every  such  law  which  is  passed  without 
such  acceptance,  by  the  words  '  passed  without  the  acceptance 
of  the  city,'  or  '  cities,'  as  the  case  may  be." 

The  bill  in  question  was  passed  upon  the  thirty-first  day 
of  March,  and  inmiediately  mailed  by  the  clerk  of  the  Assembly, 
in  which  the  bill  originated,  to  the  mayor  of  the  city  of  New 
York,  who  received  the  same  on  April  1,  1921,  about  eleven 
o'clock.  On  April  16,  1921,  the  bill  was  again  passed  by 
both  branches  of  the  Legislature  on  the  theory  that  the  • 
certified  copy  had  not  been  returned  within  such  fifteen  days. 
The  sole  question  on  which  the  Legislature  acted  was  "  Shall 
this  bill  become  a  law,  notwithstanding  the  failure  of  the 
mayor  to  return  to  the  house  the  bill  within  the  time  fixed 
by  the  Constitution,"  the  Speaker  ruHng  that  the  bill  should 
have  been  returned  to  the  house  before  midnight  of  April 
fifteenth.  After  this  bill  was  passed  by  both  branches  of  the 
Legislature  the  Governor  signed  the  bill,  and  upon  the  bill  it 
was  stated  that  the  same  was  passed  without  the  acceptance 
of  the  city.  The  question  for  determination  here  is  whether 
the  fifteen  days  in  which  the  city  may  act  and  return  the  bill 
begins  to  run  upon  the  date  that  the  bill  was  mailed  in  Albany, 
or  upon  the  date  upon  which  it  was  received  in  New  York  city. 
The  validity  of  the  bill,  therefore,  depends  upon  the  construction 
by  the  Legislature  and  by  the  Executive  of  the  State  that  the 


Digitized  by 


Google 


710  Peopui  ex  rel.  Boyle  v.  Cruise. 


First  Department,  July,  1921.  [VoL  197 

fifteen  days  began  to  run  at  the  time  that  the  bill  was  mailed 
by  the  clerk  of  the  Assembly  to  the  mayor  of  the  city  of  New 
York.  If  it  did  not  begin  to  rmi  mitil  it  was  received  by  the 
mayor  of  the  city  of  New  York  upon  April  first  the  fifteen 
days  did  not  expire  until  midnight  of  April  sixteenth.  Just 
before  midnight  of  April  sixteenth  the  bill  was  returned  to  the 
Executive  without  the  acceptance  of  the  city.  The  learned 
counsel  for  the  appellant  argues  that  the  principle  of  home 
rule  has  been  thus  violated  and  seems  to  see  a  great  peril 
to  that  principle  in  the  construction  thus  placed  upon  the 
Constitution  by  the  Legislature  and  by  the  Executive.  I  do 
not  at  all  share  in  the  apprehension  of  the  appellant's  counsel. 
The  principle  of  home  rule  is  in  no  way  involved.  One  or 
two  days  at  most  would  be  required  from  the  time  of  the 
mailing  of  the  bill  by  the  clerk  of  the  Assembly  to  the  mayor 
of  any  city  in  New  York  State.  Whether  the  city  authorities 
have  under  the  Constitution  thirteen,  fourteen  or  fifteen  days 
to  consider  the  bill  and  return  the  same  to  the  Legislature 
is  to  my  mind  a  matter  of  httle  moment.  The  Constitution 
might  have  limited  the  time  to  ten  days,  and  the  principle 
of  home  rule  would  still  have  been  maintained.  There  is  no 
question  that  the  city  authorities  have  ample  time  in  which 
to  pass  upon  the  bill,  whether  the  Constitution  be  construed 
to  allow  thirteen,  fourteen  or  fifteen  days  for  its  consideration, 
r  The  question  for  determination  is  purely  a  question  of  con- 
stitutional construction  unembarrassed  by  considerations  of 
the  principle  of  home  rule  or  any  other  purpose  which  was 
intended  to  be  accomplished  by  the  provision. 

Constitutions,  as  well  as  statutes,  must  be  construed  from 
a  common-sense  standpoint  in  a  way  which  will  make  their 
operation  practicable.  If  the  bill  related  to  several  cities,  the 
date  of  the  receipt  of  the  bill  by  the  authorities  of  those  cities 
might  vary  one  or  two  days.  The  Legislature  is  not  presmned 
to  know  the  exact  space  of  time  which  will  pass  upon  the 
mailing  of  the  bill  before  its  receipt  by  the  city  authorities, 
and  still  the  limit  of  fifteen  dajrs  before  it  is  returned  is  a 
point  of  time  of  which  the  Legislature  must  have  exact 
knowledge,  in  order  to  conform  to  the  Constitution  in  repassing 
a  bill,  in  case  the  same  is  not  returned  with  the  acceptance 
of  the  city  within  the  time  prescribed.    There  is  no  provision 
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in  the  Constitution  that  the.  Legislature  should  be  notified 
when  the  bill  is  received  by  the  city  authorities  and  no  way 
of  ascertainment  except  by  aflfidavits  which  might  be  forwarded 
and  for  which  no  provision  is  made  in  the  Constitution.  Such 
affidavits  might  conflict.  The  knowledge  of  the  Legislature 
as  to  whether  the  city  authorities  have  had  possession  of  the 
bill  for  the  time  prescribed  in  the  Constitution  cannot  rest 
upon  any  uncertainty  or  upon  any  proof  by  notification  or 
affidavit.  Any  construction  of  the  constitutional  provision, 
therefore,  which  creates  this  uncertainty  will  be  avoided  if 
possible  to  the  end  that  the  Legislature  may  perform  its 
constitutional  duties  upon  facts  warranting  such  performance. 
We  are  given  little  assistance  by  the  lexicographers  as  to  the 
meaning  of  the  word  "  transmit."  Undoubtedly  in  some  cases 
that  word  should  be  construed  to  include  delivery,  and  yet 
the  transmission  of  a  letter  or  of  a  notice,  where  such  letter 
or  notice  may  be  sent  through  the  mails,  can  only  mean  a 
delivery  of  the  letter  or  the  notice  to  the  postal  authorities. 
The  framers  of  the  Constitution  are  presumed  to  have  had  in 
mind  the  day  or  two  that  might  be  necessary  for  the  receipt 
of  the  paper  to  be  transmitted  and  to  have  provided  a  time 
sufficient  and  to  have  taken  that  into  consideration  and  still 
to  allow  the  city  authorities  such  time  as  it  deemed  reasonable 
to  consider  and  pass  upon  the  bill  which  it  must  accept,  or  not, 
as  it  might  determine.  To  my  mind  a  controlling  interprets^ 
tion  of  this  constitutional  provision  is  contained  in  the  law 
which  was  passed  to  carry  out  this  provision  of  the  Constitution. 
The  General  City  Law,  passed  in  1895  as  chapters  1  and  9  of 
the  Laws  of  1895  and  re-enacted  in  1900  as  chapter  22  of  the 
General  Laws  (Laws  of  1900,  chap.  327),  and  in  1909  as  chap- 
ter 21  of  the  Consolidated  Laws  (Laws  of  1909,  chap.  26),  pro- 
vides for  the  transmission  of  these  bills  to  the  mayor  of  the  city, 
and  provides  by  section  34,  which  was  re-enacted  from  sec- 
tions 4  of  the  acts  of  1895,  that  the  clerk  of  the  house  in  which 
the  particular  bill  originated  shall  put  upon  the  bill  the  date 
of  such  transmission.  If,  by  the  word  ''  transmission  "  is  meant 
the  receipt  of  the  bill  by  the  city  authorities,  this  provision  of 
law  would  be  incapable  of  enforcement,  because  the  clerk  of 
the  house  in  which  the  bill  originated  would  not  be  able  to  put 
upon  the  bill  the  date  when  the  bill  would  be  received  by  the 
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city  authorities.  This  provision  of  the  statute  seems  to  me  to 
be  a  clear  indication  of  the  interpretation  of  the  Legislature 
of  this  constitutional  provision,  as  fixing  the  date  of  the 
transmission  as  the  date  of  the  maiUng  of  the  bill  to  the  city 
authorities.  While  the  Legislature  cannot  by  statute  modify 
the  provisions  of  the  Constitution,  nevertheless  the  inter- 
pretation of  the  Constitution  by  the  Legislature  in  passing  the 
bill  for  the  carrying  out  of  the  specific  provision  of  the 
Constitution  is,  to  my  mind,  of  very  great,  if  not  controlling 
significance,  in  determining  that  interpretation  when  the 
provision  shall  come  before  the  court  for  its  construction. 
Of  course,  if  the  interpretation  given  by  the  Legislature  be 
clearly  at  variance  with  the  interpretation  which  the  court 
will  put  upon  the  terms  used  in  the  Constitution,  that  inter- 
pretation would  have  less  force.  Where  that  interpretation 
is  in  doubt  the  court  should  adopt  the  interpretation  given 
by  the  Legislature,  especially  where  rights  secured  by  the 
Constitution  are  safeguarded. 

In  my  judgment  the  Special  Term  correctly  interpreted 
the  constitutional  provision  and  the  order  should  be  aflSrmed, 
with  ten  dollars  costs  and  disbursements. 

Clarke,  P.  J.,  Dowling,  Page  and  Greenbaum,  JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Andrew  Lewis,  as  Administrator,  etc.,  of  Julius  Lewis, 
Deceased,  Respondent,  v.  The  State  of  New  York, 
Appellant. 

Third  Department,  July  7,  1921. 

State  —  enabling  act  (Laws  of  1918,  chap.  611)  does  not  render 
State  liable  for  death  of  member  of  National  Guard  from  injury 
arising  from  negligence  of  decedent  while  performing  act  in 
violation  of  duty  —  Legislature  cazmot  direct  payment  of  claim 
where  there  is  no  legal  or  moral  obligation  against  State. 

An  enabling  act  (Laws  of  1918,  chap.  611)  is  invalid  which  provides  for 
the  payment  of  damages  to  the  widow  and  child  of  a  member  of  the 
National  Guard  for  his  death  which  was  caused  by  his  own  negligence 
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in  bein^  drawn  up  from  the  floor  of  the  armory  to  the  balcony,  by  means 
of  a  block  and  fall,  n  dear  violation  of  his  duties  as  a  soldier,  for  such 
payment  would  constitute  a  pure  gift  in  violation  of  the  Constitution; 
the  Legislature  cannot  direct  the  payment  of  a  claim  where  there  is  no 
legal  or  moral  obligation  against  the  State. 
Moreover,  if  the  validity  of  the  enabling  act  be  conceded,  as  authorizing 
the  court  to  give  damages  for  a  legal  or  moral  obligation,  the  evidence 
does  not  bring  the  case  within  it,  as  it  established  that  the  death  resulted 
in  a  manner  different  from  that  stated  in  the  act. 

^  Appeal  by  the  defendant,  The  State  of  New  York,  from  a 
judgment  of  the  Court  of  Claims  in  favor  of  the  plaintiff  for 
$5,000,  entered  in  the  office  of  the  clerk  of  said  court  on  the 
1st  day  of  September,  1920. 

Charles  D,  Newton,  Attorney-General  [Henry  C,  Hendersouy 
Deputy  Attorney-General,  of  counsel],  for  the  appellant. 

i 

.'  Kremer  &  Leatritt  [Samuel  Leavitt,  of  counsel]  and  Brackett, 
Todd,  Wheat  &  Wait  [Benjamin  P.  Wheat  of  counsel],  for  the 
respondent. 

John  M.  Kellogg,  P.  J.: 

The  plaintiff's  intestate  was  a  member  of  the  National 
Guard.  The  company  was  going  into  camp  "  and  the  various 
articles  belonging  to  the  said  company  intended  to  be  used 
at  the  camp  were  placed  in  boxes  and  lowered  from  the  upper 
balconies  of  the  said  Armory.  The  said  boxes  containing  said 
articles  were  being  lowered  from  the  upper  balconies  to  the 
drill  floor  of  the  said  Armory,  which  was  a  distance  of  about 
forty  feet,  by  means  of  a  block  and  fall.  The  said  Julius 
Lewis  after  doing  the  work  on  the  ground  floor  of  the  said 
Armory,  of  untying  the  said  boxes  from  the  said  hoist  and 
pushing  them  aside,  was,  together  with  other  members  of  the 
same  company,  requested  by  the  commanding  officer  in  charge 
to  go  to  the  company  room  adjoining  or  near  said  balcony, 
there  being  more  work  to  be  done  there;  and  that  the  said 
Julius  Lewis  was  thereupon  hoisted  by  means  of  the  said 
block  and  fall  by  two  enlisted  men,  he  holding  fast  to  the 
rope  which  was  connected  with  the  pulley  on  said  block,  and 
as  he  reached  the  top  balcony,  while  being  so  hoisted,  he 
loosened  one  hand  and  reached  out  for  the  rail  of  the  said 
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balcony  and  in  so  doing  slipped  and  fell  to  said  drill  floor, 
striking  the  boxes  which  had  been  lowered  as  aforesaid  and 
received  the  said  injuries  from  which  he  died  as  aforesaid." 
The  court  found  the  facts  as  above,  and  that  there  was  no 
evidence  tending  to  show  that  the  State  or  any  oflEicer  or 
representative  thereof  failed  or  neglected  to  perform  any  duty 
or  obligation  which  it,  or  he,  owed  to  the  deceased  at  the 
time  and  place  of  the  accident  which  resulted  in  his  death, 
and  that  his  death  was  due  to  his  own  carelessness  and 
negligence.  It  is  difficult  under  Babcock  v.  Staie  of  New  York 
(190  App.  Div.  147)  to  see  how  the  State  can  be  made  liable 
for  his  death. 

Chapter  611  of  the  Laws  of  1918,  the  so-called  enabling 
act,  is  very  broad.  It  permits  the  Court  of  Claims  to  hear, 
audit  and  determine  the  claim  of  the  widow  and  daughter 
against  the  State  ''  for  damages  for  the  death  of  said  deceased, 
alleged  to  have  been  caused  by  personal  injuries  alleged  to 
have  been  sustained  by  him  on  or  about  the  thirteenth  day  of 
July,  nineteen  himdred  and  sixteen,  while  at  work  as  an  enlisted 
member  of  the  twenty-first  company  coast  artillery  corps  of  the 
National  Guard,  New  York,  in  the  armory  of  the  ninth  coast 
defense  conmiand,  at  one  hundred  and  twenty-five  West 
Fourteenth  street,  in  the  city  and  county  of  New  York, 
engaged  in  hoisting  and  lowering  cases  pertaining  to  his  said 
company  or  to  said  armory,  or  to  the  miUtary  establishment 
of  the  State  of  New  York,  or  to  military  service,  by  reason 
of  his  being  precipitated  and  falling  from  above  the  balcony 
to  the  drill  floor  of  said  armory  and  striking  his  head  against 
a  case;  that  in  conducting  such  hearing,  the  court  shall  not 
be  bound  by  common  law  or  statutory  rules  of  evidence  or  by 
technical  or  formal  rules  of  procedure,  but  may  conduct  the 
same  in  such  manner  as  to  ascertain  the  substantial  rights 
of  the  parties;  and  if  the  court  finds  that  such  injuries  were 
so  sustained,  damages  therefor  shall  constitute  a  legal  and 
valid  claim  against  the  State,  and  the  court  shall  award  to 
and  render  judgment  for  the  claimants  for  such  siun  as  shall 
be  just  and  equitable,  notwithstanding  the  lapse  of  time 
since  the  accruing  of  damages,  provided  the  claim  herein  is 
fUed  with  the  Court  of  Claims  within  one  year  after  this  act 
takes  effect." 
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It  is  quite  evident  from  the  last  sentence  of  the  act  that 
it  intended  to  relieve  the  claimant  from  default  in  not  filing 
the  claim  in  time.  (See  Code  Civ.  Proc.  §  264.)  If  it  intended 
to  go  further  than  that  the  case  must  fall  within  Munro  v. 
State  of  New  Y(yrk  (223  N.  Y.  208),  where  it  was  held  that 
a  statute  substantially  like  this  did  not  allow  the  claim,  or 
compel  the  Court  of  Claims  to  allow  it,  but  permitted  tho 
court  to  hear  and  determine  the  case  according  to  the  law  and 
equity,  and  if  there  was  a  liability  to  enforce  it  against  the 
State.  At  the  most,  in  the  Munro  case  a  moral  obligation  was 
ripened  into  a  legal  claim.  If  the  claimant  had  been  injured 
in  this  case  while  performing  a  military  duty,  and  without 
any  fault  on  his  part,  very  probably  the  case  would  fall  under 
section  220  of  the  MiUtary  Law  which  gives  a  pension. 

If  there  was  no  moral  obligation  against  the  State  to  make 
good  the  loss  for  his  death,  there  is  no  reason  why  it  should 
pay  for  a  death  caused  by  negligence  of  the  deceased  and  by 
his  clear  violation  of  duty.  He  was  engaged  in  horse-play, 
demonstrating  to  his  associates  his  alertness  and  courage, 
and  he  overestimated  himself  in  that  respect.  In  the  Munro 
case,  and  the  other  cases  where  similar  legislation  has  been 
sustained,  there  has  been  an  apparent  equity  in  favor  of  the 
claim.  Here,  as  matter  of  fact,  there  is  none.  The  enabling 
act  foreshadows  that  the  claimant  was  injured  while  performing 
a  military  duty.  The  evidence  shows  such  was  not  the  fact, 
and  that  he  was  injured  by  his  own  negligence  and  in  disregard 
of  his  duties  as  a  soldier.  A  payment  by  the  State  to  the 
widow  and  child  under  these  circumstances  would  be  a  pure 
gift  and  in  violation  of  the  Constitution. 

If  we  concede  the  validity  of  the  statute,  as  authorizing  the- 
court  to  give  damages  for  a  legal  or  moral  obligation,  the 
evidence  does  not  bring  the  case  within  it,  as  it  established 
that  the  death  resulted  in  a  manner  different  from  that  stated 
in  the  act.  The  Legislature  cannot  direct  or  authorize  the 
payment  of  a  claim  where  there  is  no  legal  or  moral  obUgation 
against  the  State.  It  cannot,  by  declaring  that  there  is  a 
moral  obligation,  where  there  is  none,  create  a  liability.  I 
favor  a  reversal  and  a  dismissal  of  the  claim. 

,    All  concur.  r^         t   - 
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Cochrane,  J.  (concurring): 

The  enabling  act  (Laws  of  1918,  chap.  611)  recites  that 
the  injuries  of  the  deceased  are  alleged  to  have  been  sustained 
while  "  engaged  in  hoisting  and  lowerii^  cases "  and  then 
provides  that  "  if  the  court  finds  that  such  injuries  were  so 
sustained  "  it  shall  award  judgment  in  favor  of  the  claimants. 
The  evidence  discloses  and  the  court  finds  that  the  deceased 
was  not  "  engaged  in  hoisting  and  lowering  cases  "  when  he 
received  his  injury.  The  finding  is  that  it  was  "  after  the  last 
case  or  box  had  been  lowered.''  Nor  was  he  doing  anything 
when  injured  which  was  pertinent  or  incidental  to  the  work 
of  "  hoisting  and  lowering  cases."  The  facts  stated  in  the 
statute  as  a  condition  of  a  judgment  in  favor  of  the  claimant 
having  been  found  not  to  exist  there  is  no  basis  for  such 
judgment.  I,  therefore,  agree  that  the  judgment  should  be 
reversed  and  the  claim  dismissed. 

Judgment  reversed  and  claim  dismissed,  with  costs. 


Wertie  Lee  Deyoe,  as  Executrix,  etc.,  of  AuotrsTus  Deyob, 
Deceased,  Appellant,  v.  The  State  of  New  York, 
Respondent. 

Third  Department,  July  7,  1921. 

Court  of  Claims  —  dismissal  of  claim  without  findings  amounts 
to  nonsuit  —  highways  —  State  highway  maintained  under  patrol 
ssrstem  —  claim  against  State  for  negligence  in  failing  to  maintain 
guard  rail  or  other  barrier  on  State  road  at  "  approach  to  bridge  " 
—  approach  to  bridge  where  accident  happened  was  part  of  highway 
and  not  part  of  bridge  and  State  is  liable. 

A  judgment  entered  upon  the  dismissal  of  a  claim  is  one  of  nonsuit  where 
no  findings  are  made. 

In  an  action  against  the  State  to  recover  for  the  death  of  the  plaintiff's 
testator  alleged  to  have  been  caused  by  the  negligence  and  failure  of  the 
State  to  maintain  a  guard  rail  or  other  barrier  on  a  State  road,  maintained 
under  the  patrol  system,  at  or  on  the  easterly  approach  of  a  bridge,  the 
words  in  the  claim  "  approach  to  the  said  bridge  "  were  need  in  their  popular 
and  not  in  their  technical  sense  as  relating  to  a  bridge,,  and  the  allegation 
was  intended  to  convey  the  idea  that  it  was  at  the  point  where  the  highway 
approaches  the  bridge. 
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On  all  the  evidence,  hM,  that  the  defect  in  the  highway,  from  a  want  of 
harriers,  if  there  was  a  defect,  was  the  fault  of  the  State  and  not  of  the 
town  authorities  and  that  it  was  error  for  the  court  to  hold  as  a  matter 
of  law  that  the  State  was  not  liable  on  the  ground  that  it  was  the  duty 
of  the  town  superintendent  of  highways  to  maintain  such  barriers. 

Appeal  by  the  claimant,  Wertie  Lee  Deyoe,  from  a  judg- 
ment of  the  Court  of  Claims,  entered  in  the  office  of  the  clerk 
of  said  court  on  the  15th  day  of  July,  1920,  pursuant  to  an 
order  entered  in  said  clerk's  office  on  the  same  day  dismissing 
the  claimant's  claim. 

BvtleTy  Kilmer  &  Corbin  [Walter  P.  Butler  and  Harold  H. 
Corbin  of  counsel],  for  the  appellant. 

Charles  D.  Newton,  Attomey-General  [Carey  D.  Davie y 
Deputy  Attorney-General,  of  counsel],  for  the  respondent. 

John  M.  Kellogg,  P.  J.: 

The  claim  is  that  the  defendant  negligently  failed  to 
maintain  a  guard  rail  or  other  barrier  on  its  State  road  as  it 
enters  a  bridge,  the  road  being  maintained  under  the  patrol 
system,  and  that  the  plaintiff's  intestate,  by  reason  of  the 
said  negligence,  met  his  death  by  falling  from  the  road  into 
the  stream. 

A  motion  to  dismiss  the  claim  was  granted.  No  findings 
were  made.  The  opinion  shows  that  the  claim  was  dismissed 
upon  the  ground  that  the  alleged  defect  in  the  highway  was 
upon  an  approach  to  the  bridge  and  at  a  place  for  which  the 
State  is  not  responsible.  (112  Misc.  Rep.  423.)  The  claimant 
contends  that  the  judgment  was  a  nonsuit,  and  the  respondent 
justifies  the  fact  that  no  findings  were  made  by  section  1021  of 
the  Code  of  Civil  Procedure,  which  provided  that  in  case  of  a 
nonsuit  findings  are  not  necessary.  There  is,  therefore,  no 
difficulty  in  concluding  that  the  plaintiff  was  nonsuited.  The 
court  does  not  pass  upon  the  question  of  the  decedent's  con- 
tributory negligence,  or  whether  or  not  there  was  negligence  in 
failing  to  maintain  a  barrier  on  the  highway.  It  is  sufficient 
to  say  upon  those  questions  that  there  was  at  least  a  ques- 
tion of  fact. 

The  wordii^  of  the  claim  is  unfortunate.  It  alleges  that 
the  place  where  the  claim  arose  was  on  the  State  or  county 
highway  leading  from  Saratoga  Springs  to  Schuylerville,  at 


Digitized  by 


Google 


718  Deyoe  v.  State  op  New  York. 

Third  Department,  July,  1921.  [Vol  W 

or  on  the  easterly  approach  of  the  bridge,  and  that  the 
situation  was  dangerous  and  was  a  defect  in  the  highway 
caused  by  the  defendant's  negligence.  Evidently  the  words 
"  approach  to  the  said  bridge ''  in  the  claim  were  used  in 
their  popular  and  not  in  their  technical  sense  as  relating  to  a 
bridge,  but  it  is  distinctly  alleged  that  the  defect  was  in  the  high- 
way itself,  and  the  allegation  was  evidently  intended  to  convey 
the  idea  that  it  was  at  the  point  where  the  highway  approaches 
the  bridge.  There  is  no  question  but  that  was  the  construction 
of  the  pleading  by  the  court  and  by  the  parties  at  the  trial. 
The  opinion,  which  holds  that  the  defect  was  at  "  the  approach 
to  the  bridge/'  does  not  refer  to  the  wording  of  the  claim  and 
a  little  incident  of  the  trial  makes  it  very  clear  that  the  word 
"  approach ''  in  the  claim  did  not  mislead  or  cause  confusion. 
At  the  close  of  the  plaintiff's  case  the  defendant  made  a  motion 
for  a  nonsuit  to  the  effect  that  a  cause  of  action  was  not  alleged 
and  that  the  court  had  no  jurisdiction.  The  court  endeavored 
to  learn  from  counsel  what  the  basis  of  the  motion  was,  but 
had  difficulty.  At  last  it  developed  that  the  defects  relied 
upon  were  that  the  claim  did  not  state  the  death  of  the  intestate, 
or  that  he  left  persons  who  by  law  are  given  a  cause  of  action 
for  his  death.  The  court  criticised  the  counsel  for  concealing 
the  ground  of  its  motion,  and  permitted  an  amendment,  and 
then  said:  "Now,  in  what  other  respect  is  the  complaint 
demurrable?"  The  defendant's  counsel  replied:  "No  other 
respect."  If  the  complaint  had  shown  that  the  defect  was 
upon  the  approach  of  the  bridge,  technically  so  called,  the 
complaint  clearly  would  have  been  demurrable.  It  is,  there- 
fore, too  late  to  spend  any  time  about  the  form  of  the  claim. 
The  bridge,  at  its  highest  point,  measured  from  the  floor 
to  the  top  of  the  ice,  was  three  feet  eight  inches,  and  upon 
the  side  of  the  bridge  where  the  accident  occurred  the  groimd 
was  substantially  level  for  a  long  distance.  The  bridge  had 
been  constructed  in  1882.  At  the  end  was  a  retaining  wall, 
and  the  road  had  been  filled  in  at  prior  times.  When  the 
State  began  the  construction  of  the  State  and  county  highway 
at  this  place,  the  plans  and  specifications  of  the  work  actually 
embraced  the  space  up  to  the  floor  of  the  bridge.  The  State 
construction  and  care  extended  only  to  the  floor  of  the  bridge. 
The  State  had  no  right  to  build  a  highway  upon  the  approach 
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of  a  bridge  if  that  approach  was  a  part  of  the  bridge.  The 
evidence  is,  therefore,  quite  satisfactory  that  the  defect  in 
the  highway,  from  a  want  of  barriers,  if  there  was  a  defect, 
was  the  fault  of  the  State  and  not  of  the  town  authorities. 
The  coiu-t  determined  the  question  as  one  of  law.  We  quote 
the  concluding  clause  of  the  opinion:  "  If  a  guard  rail  or 
other  barrier  was  necessary  at  the  approach  to  this  bridge  in 
order  to  afford  reasonable  protection  against  accidents  of 
the  nature  which  caused  the  death  of  claimant's  testator,  it 
was  the  duty  of  the  town  superintendent,  not  the  State,  to 
provide  it." 

The  judgment  and  order  are,  therefore,  reversed  and  a  new 
trial  ordered. 

All  concur. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Harry  SnAprao,  Respondent,  v.  Albany  Chemical  Company, 

Appellant. 

Third  Department,  July  7,  1921. 

Negligence  —  action  to  recover  damages  for  death  of  plaintiff's 
horses  caused  by  chemical  in  street  —  purchase  of  land  by  plain- 
tiff's employer  and  defendant  from  common  source  —  reference 
in  conveyance  to  map  on  which  street  shown  —  street  dedicated 
to  public  use  but  not  accepted  —  boundaries  —  when  boundary 
presumed  to  extend  to  center  of  street  —  defendant  liable  though 
street  not  accepted  by  public  authorities  nor  in  general  use. 

'In  an  action  to  recover  damages  for  the  loss  of  plaintiff's  horses  which 
became  mired  in  a  chemical  substance,  that,  after  being  deposited  by 
defendant  in  a  liquid  state  on  its  own  property,  flowed  onto  the  street, 
it  appeared  that  the  plaintiff  was  an  employee  of  a  city;  that  the  city 
and  the  defendant  purchased  their  land  through  a  common  source  of 
title;  that  the  conveyances  referred  to  a  map  on  which  the  street  in 
question  was  marked  as  being  a  public  thoroughfare;  that  the  defendant's 
conveyance  extended  merely  to  the  edge  of  the  street;  that  at  the  time 
of  the  defendant's  purchase  the  street  was  not  in  common  use  but  later 
and  at  the  time  of  the  accident  was  used  by  the  public  to  a  considerable 
extent,  though  it  had  never  been  accepted  by  the  public  authorities; 
that  the  city  after  tho  conveyance  to  the  defendant  received  a  conveyance 
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which  gave  it  permission  to  hiy  a  conduit  through  the  street  and  that 
the  plaintiff  was  engaged  in  work  in  reference  to  the  construction  of  the 
conduit  at  the  time  of  the  injury  to  his  horses.  Held,  on  all  the  evident, 
that  the  defendant  is  liable. 

Where  land  is  conveyed  by  a  map,  and  by  boundaries  which  show  that  it 
comes  to  a  public  street,  the  presumption  is  that  the  grant  extends  to  the 
center  of  the  street,  but  this  presumption  may  be  rebutted  by  the  circum- 
stances and  the  terms  of  the  conveyance,  and  where  by  the  terms  of  the 
conveyance  the  extension  of  the  boundary  line  at  right  angles  with  the 
street  reaches  only  to  the  edge  of  the  street,  this  is  an  indication  that  it 
was  not  intended  to  convey  any  part  of  the  street. 

Where  premises  are  conveyed  by  a  map  which  shows  a  street  named  as 
being  dedicated  to  the  public  use,  each  purchaser  under  the  map  has 
an  easement  to  a  use  of  the  street  for  access  to  his  premises. 

Notwithstanding  the  street  in  question  had  not  been  accepted  by  the  public 
authorities  and  even  though  it  had  not  been  in  general  use  by  the  public 
the  relationship  of  the  plaintiff  with  the  parties  directly  interested  in  the 
use  of  the  property  as  a  street  was  such  that  he  was  entitled  to  assert 
that  the  defendant  by  depositing  the  chemical  on  its  own  property  in 
such  a  way  that  it  flowed  onto  the  street  had  violated  a  duty  to  him 
by  creating  a  hidden  danger  with  knowledge  of  the  existence  of  which  it 
was  clearly  chargeable. 

The  creation  of  this  dangerous  condition  in  the  street  was  entirely  incon- 
sistent with  the  rights  which  the  adjoining  landowners  had  in  the  street 
and  of  the  right  to  accept  and  use  the  street  as  a  public  street.  The 
defendant  was  bound  to  exercise  its  right  in  a  way  consistent  with  the 
fact  that  the  street  had  been  dedicated  for  public  use  and  that  title  to 
the  adjoining  property  had  passed  upon  the  strength  of  that  condition. 

Appeal  by  the  defendant,  Albany  Chemical  Company, 
from  a  judgment  of  the  Coimty  Court  of  the  county  of  Albany 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
said  county  on  the  9th  day  of  October,  1920,  on  the  verdict 
of  a  jury  for  $626,  and  also  from  an  order  entered  in  said 
clerk's  office  on  or  about  the  same  day,  denying  defendant's 
motion  to  set  aside  the  verdict  and  for  a  new  trial  made  upon 
the  minutes. 

Arthur  L.  Andrews  [John  J.  McManus  of  counsel],  for  the 
appellant. 

Roland  Ford  [Melvin  T.  Bender  of  counsel],  for  the  respondent. 

John  M.  Kellogg,  P.  J.: 

The  defendant,  the  owner  of  the  land  between  South  Fifth 
street,   the  Hudson  river,   South  Sixth  street  and   Church 
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street,  on  Westerlo  Island,  in  the  Hudson  river  near  Albany, 
dumped  a  tany  and  caustic  material  into  the  east  half  of 
South  Sixth  street  adjoining  its  land,  in  such  a  manner  that 
its  nature  was  not  apparent.  The  plaintiff's  horses,  while 
being  driven  along  the  easterly  side  of  said  street,  going 
towards  Church  street,  became  mired  in  that  material,  where 
it  had  a  depth  of  about  five  feet,  with  the  result  that  their 
death  followed,  and  the  plaintiff,  upon  the  theory  of  negUgence, 
has  recovered  damages  therefor. 

The  appellant  seeks  a  reversal  of  the  judgment  upon  the 
ground  that  it  is  the  owner  of  the  east  half  of  South  Sixth 
street;  that  while  it  was  dedicated  as  a  public  street,  it  never 
has  been  accepted  as  such,  and  that  it  owed  the  plaintiff  no 
duty  except  not  to  inflict  wanton  or  intentional  injury  upon 
him.  {Matter  of  Laduey  118  N.  Y.  213;  WeHzmann  v.  Barber 
Asphalt  Co,,  190  id.  452.) 

The  verdict  is  well  sustained  by  the  evidence,  and  the 
only  question  is  as  t6  the  relative  rights  of  the  parties  in 
the  street  and  whether  the  defendant  was  negligent  as  to  the 
plaintiff.  He  was  working  in  the  interest  of  the  city  of 
Albany,  which  owned  the  land  west  of  Church  street,  and  also 
the  land  east  of  it  —  south  of  South  Seventh  street.  It  is 
assumed  that  Schifferdecker,  a  grantee  by  a  conveyance  from 
the  same  grantor  under  whom  the  defendant  and  the  city  get 
their  title,  owns  the  lands  between  South  Sixth  street  and 
South  Seventh  street  and  east  of  Church  street.  The  Van 
Rensselaer  Land  Company  is  the  common  source  of  title;  the 
defendant  is  the  first  purchaser  from  the  land  company's 
immediate  grantee.  All  the  conveyances  are  made  of  the 
land  as  laid  out  on  a  map  on  file  in  the  coimty  clerk's  office. 
At  the  time  of  the  defendant's  purchase  there  were  no  buildings 
south  of  South  Fifth  street,  and  no  street  in  common  use. 
The  conveyance  to  the  defendant  refers  to  the  map,  boimds 
the  premises  conveyed  on  the  west  by  South  Church  street, 
extended  in  the  manner  stated,  "  and  bounded  on  the  north 
by  South  Fifth  Street,  which  is  at  right  angles  to  the  east  line 
of  Church  Street  and  the  middle  line  of  which  is  distant 
twenty-three  hundred  and  fifty-seven  (2357)  feet  southerly 
from  the  northeast  corner  of  Church  and  Gansevoort  Streets 
App.  Div.— Vol.  CXCVII.        46 
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in  the  City  of  Albany,  on  the  east  by  the  Hudson  River,  and 
on  the  south  by  a  line  parallel  to  and  at  a  distance  of  five 
hundred  (500)  feet  from  the  south  line  of  South  Fifth  Street 
as  designated  on  said  map,  containing  about  six  (6)  acres 
of  land  be  the  same  more  or  less.  Church  Street  as  extended 
southerly.  South  Fifth  Street  and  a  street  at  right  angles  to 
the  east  line  of  Church  Street,  and  adjoining  the  southerly 
line  of  the  premises  herein  conveyed,  to  be  known  as  South 
Sixth  Street,  are  all  sixty  (60)  feet  in  width,  and  are  hereby 
dedicated,  granted  and  are  to  remain  pubUc  streets  for  public 
use." 

The  deed  from  the  Van  Rensselaer  Land  Company,  and 
from  its  grantees  to  the  parties  mentioned,  contained  the 
same  provisions  as  to  the  map  and  the  streets  and  their 
dedication.  The  city  of  Albany,  after  the  conveyance  to  the 
defendant,  received  a  conveyance  of  the  premises  west  of 
Church  street  and  south  of  South  Fifth  street,  together  with 
the  right  of  laying  and  maintaining  a  conduit  pipe  across 
Church  street  and  through  the  center  of  Sixth  street,  to  the 
Hudson  river,  for  the  use  of  the  land  conveyed.  South  Sixth 
street  and  South  Seventh  street  have  never  been  accepted  as 
highways  by  the  town. 

Where  land  is  conveyed  by  a  map,  and  by  boundaries  which 
show  that  it  comes  to  a  public  street,  the  presumption  is 
that  the  grant  extends  to  the  center  of  the  street.  This, 
however,  is  a  mere  presumption,  which  may  be  rebutted  by 
the  circumstances  and  the  terms  of  the  conveyance.  In 
terms  the  southerly  boundary  of  the  lot  is  a  line  parallel  to 
South  Fifth  street  and  the  street  at  right  angles  with  the 
east  Une  of  Church  street  and  adjoining  the  southerly  line 
of  the  premises  conveyed.  The  north  line  of  South  Sixth 
street  is  by  measurement  500  feet  from  the  south  line  of 
South  Fifth  street.  The  grantor  owned  the  premises  west  of 
Church  street  and  south  of  South  Fifth  street.  Those  facts 
are  indications  that  it  was  not  intended  to  convey  any  part 
of  South  Sixth  street.  (Kehres  v.  City  of  New  York,  162 
App.  Div.  349;  FuUon  Light,  H.  &  P.  Co.  v.  Staie  of  New 
York,  200  N.  Y.  400,  417.) 

Where  premises  are  conveyed  by  a  map,  which  shows  a 
street  named  which  is  dedicated  to  the  pubUc  use,  each"pur- 
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chaser  under  the  map  had  an  easement  to  a  use  of  the  street  for 
access  to  his  premises.     (BisseU  v.  N.  Y.  C.  R.  R.  Co.,  23  N.  Y. 
61;  Matter  of  City  of  New  York  [Sedgvrick  Ave.],  213  id.  438, 
444;  Stillman  v.  City  of  Olean,  228  id.  322,  330.)    In  ordhxary 
usage  such  easement  is  only  necessary  as  to  the  cross  streets, 
on  each  side  of  the  lot  sold,  upon  the  theory  that  the  parties 
must  have  contemplated  an  outlet  both  ways.    The  rule, 
however,  is  not  arbitrary,  but  must  rest  upon  the  intent  of 
the  parties.    Here  the  object  of  Fifth  and  Sixth  streets  was 
to  connect  Church  street  and  the  lots  on  those  streets  and  the 
premises  connected  therewith    with  the  Hudson  river,  and 
the  city,  as  the  owner  of  the  land  west  of  Church  street,  had 
an  easement  to  cross  Church  street,  and  use  Sixth  street,  for 
access  to  the  river.    The  city,  the  defendant  and  Schiffer- 
decker  had  the  right  of  passage  on  South  Sixth  street,  at  all 
times,  irrespective  of  the  question  of  the  acceptance  of  the 
dedication.    The  property  was  on  an  island,  in  a  navigable 
river,  and  near  a  large  city,  and  presented  favorable  sites  for 
mills  and  factories,  and  presumably  was  chiefly  valuable  for 
such  purposes,  and  a  connection  with  the  river  was  valuable. 
The  water  west  of  this  island  was  not  navigable,  and  there 
were  no  cross  streets  west  of  Church  street  and  south  of  South 
Fifth  street.    The  map  contemplated  that  the  purchasers 
upon  it  should  have  access  to  the  navigable  waters  by  streets 
running  thereto.     These  questions  are  discussed  because  they 
may  be  considered  material ;  in  my  view  they  are  not  controlling. 
The  general  situation  establishes  the  defendant's  liability. 
There  is  evidence  in  the  record  sufficient  to  justify  a  finding 
that  South  Sixth  street  was  used  by  the  public  to  a  con- 
siderable extent,  and  that  a  line  of  travel  existed  along  it 
at  the  place  where  the  accident  occurred.    But  the  exceptions 
require  us  to  consider  what  would  have  been  the  relation  of  the 
parties  to  each  other  if  we  assume  that  the  street  had  not  been 
in  general  use  by  the  public.    The  city  of  Albany  entered 
upon  the  premises  and  built  the  conduit,  and  the  plaintiff 
was  required,  as  one  of  the  employees  imder  the  city,  to  go 
upon  the  premises  and  remove  a  pump,  which  had  been  in 
use  on  the  conduit,  and  he  was  performing  that  duty  when  the 
accident  happened.    If  there  is  a  doubt  about  the  right  of 
the  land  company  to  convey  to  the  city  of  Albany  the  right 
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to  lay  and  maintain  the  conduit  through  the  center  of  South 
Sixth  street,  the  fact  still  remains  that  the  city  did  extend 
the  conduit  through  the  street  with  the  apparent  consent  of 
defendant.  The  extending  and  maintaining  of  the  conduit 
through  the  street  necessarily  brought  about  considerable 
activity  upon  the  street,  and  involved  the  use  of  the  street 
to  a  greater  or  less  degree,  and  the  laying  and  maintenance 
of  the  conduit  was  a  user  of  the  street  for  public  purposes. 
(Matter  of  Hunter,  163  N.  Y.  542.)  The  material  deposited 
by  the  defendant  upon  the  street,  when  warm,  was  very 
liquid.  It  was  carried  in  a  pipe  from  the  works  and  thrown 
into  a  depression  upon  its  own  land  and  flowed  on  an  incline 
into  the  street  and  formed  the  dangerous  condition  existing 
there,  rendering  the  use  of  the  street  impossible  or  dangerous. 
The  defendant  knew,  or  was  chargeable  with  knowledge,  of 
the  dangerous  condition  it  was  creating.  If  the  street  never 
had  been  accepted  as  a  public  highway,  the  creation  of  this 
dangerous  condition  in  it  was  entirely  inconsistent  with  the 
rights  which  the  public  and  the  adjoining  landowners  had  in 
the  street  and  of  the  right  to  accept  and  use  the  street  as 
a  pubUc  street.  Clearly  the  defendant's  right  in  the  street 
must  be  exercised  in  a  way  consistent  with  the  fact  that  it 
was  dedicated  for  public  use  and  that  title  to  the  adjoining 
property  had  passed  upon  the  strength  of  that  condition.  Its 
act  rendered  the  street  wholly  unfit  for  public  use. 

The  claim  that  the  pubUc  had  not  accepted  the  street  as 
a  street  is  not  very  material  as  between  the  grantor,  the 
grantee  and  their  privies  and  the  purchasers  of  the  other 
property  upon  the  map;  the  street  is  a  street  as  to  them, 
and  they  are  entitled  to  its  use.  The  question  of  dedication 
might  be  important  in  matters  between  the  defendant  and 
the  town,  or  where  the  town  is  sought  to  be  made  liable  for 
a  want  of  repair,  and  perhaps  in  other  cases;  but  here  the 
plaintiff  is  so  connected  with  the  parties  directly  interested 
in  the  use  of  this  property  as  a  street  that  he  may  well  assert 
that  the  defendant  has  violated  a  duty  to  him  when  it  created 
this  hidden  danger  in  the  street.  In  speaking  of  a  street 
which  had  been  dedicated  but  not  accepted  or  used  by  ttie 
public.  Mason,  J.,  writing  for  the  court  in  Bissell  v.  N.  Y. 
C.  R.  R.  Co.   (23  N.   Y.    61,  66),  says:  ''  I    certainly  am 
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not  able  to  discover  any  more  intention  in  the  grantor  to 
withhold,  in  these  conveyances,  his  interest  in  the  land  covered 
by  this  street,  than  would  be  if  the  pubUc  authority  had 
already  laid  out  the  street,  and  the  grantor  still  held  the 
fee  subject  to  the  easement.  As  between  these  parties,  grantor 
and  grantees,  it  is  a  public  street  to  all  intents  and  purposes, 
except  that  the  pubUc  authorities  are  not  boimd  to  keep  it 
in  repair."  It  was  there  considered  that  the  acceptance  by 
the  public  of  the  dedication  was  not  necessary  to  carry  the 
grant  to  the  center  of  the  street,  for  the  reason  that  as  to  the 
parties  it  was  a  street. 

The  judgment  and  order  should,  therefore,  be  affirmed, 
with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Jennie  Smith,  Respondent,  v.  Annita  M.  Burhyte  and 
George  D.  Alderman,  Administrators,  etc.,  of  William 
L.  Palmer,  Deceased,  Appellants. 

Third  Department,  July  7,  1921. 

Executors  and  administrators  —  action  by  married  woman  to  recover 
for  services  rendered  to  decedent  —  evidence  not  showing  that 
decedent  contracted  for  services  —  plaintiff  not  carrying  on  sep- 
arate business  under  Domestic  Relations  Law,  §  61  —  husband  of 
claimant  not  competent  witness  —  rule  as  tfO  sufficiency  of  evidence 
stated. 

In  'an  action  against  an  administrator  to  recover  for  services  and  personal 
care  of  the  decedent  during  a  period  of  about  five  years,  it  appeared  that 
the  decedent  was  a  man  of  about  eighty  years  of  age,  without  relatives, 
that  the  plaintiff  and  her  husband  resided  on  his  farm  in  a  house  separate 
and  apart  from  the  decedent  and  that  she  performed  many  neighborly 
acts  of  kindness  for  the  decedent  and  furnished  him  with  food  from  time 
to  time,  but  that  as  to  the  food  and  services  rendered  the  decedent  gave 
the  plaintiff's  husband  credit.  Held,  on  all  the  evidence,  that  the  judg- 
ment for  $1,100  was  grossly  excessive; 

That  the  husband  of  the  plaintiff  was  incompetent  to  give  a  lump  sum 
value  of  the  plaintiff's  services,  or  if  competent,  that  the  evidence  shows 
that  his  testimony  upon  that  subject  was  substantially  worthless,  and  that 
the  services  were  grossly  exaggerated. 
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Prima  facie,  if  any  obligation  was  incurred  by  the  decedent,  it  was  to  the 
husband  of  the  plaintiff  who  was  a  tenant  on  decedent's  land  and  not 
to  the  wife,  and  said  arrangement  did  not  furnish  an  Independent  basis 
for  a  recovery  by  the  wife,  who  was  not  carrying  on  any  separate  business  or 
occupation  within  the  meaning  of  section  51  of  the  Domestic  Relations  Law. 

Plaintiff's  husband  was  incompetent  to  give  testimony  as  to  transactions 
with  the  decedent. 

In  cases  of  this  character  liability  should  be  made  out  by  dear  and  con- 
vincing testimony  and  the  trier  of  fact  has  the  right  to  insist  that  the 
justice  and  reasonableness  of  the  claim  shall  be  established  by  the  most 
satisfactory  evidence;  the  testimony  in  this  case  does  not  come  up  to 
the  requirements  which  should  control  the  conscience  of  the  court  in 
determining  whether  the  evidence  warrants  a  recovery. 

Cochrane  and  Eilet,  JJ.,  dissent. 

Appeal  by  the  defendants,  Annita  M.  Burhyte  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  coimty  of 
Madison  on  the  25th  day  of  May,  1920,  on  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  1st  day  of  June,  1920,  denying  defendants'  motion  to 
set  aside  the  verdict  and  for  a  new  trial  made  upon  the 
minutes. 

Carlos  J,  Coleman  [Clarence  R.  RunaU  and  Pavl  P.  Cohen 
with  him  on  the  brief],  for  the  appellants. 

WHlinm  L.  Burkey  for  the  respondent. 

John  M.  Kellogg,  P.  J.: 

The  plaintiflf  has  recovered  a  judgment  for  $1,100  for 
her  services  and  personal  care  of  the  decedent  from  March 
11,  1914,  to  October  6,  1919,  the  day  of  his  death.  At  the 
time  of  his  death  he  was  about  eighty  years  of  age,  unmarried, 
and  had  no  relatives  nearer  than  a  niece.  A  sister,  who  had 
resided  about  ten  miles  from  him,  died  March  10,  1914.  It 
does  not  appear  that  she  was  ever  a  member  of  his  household 
or  rendered  him  any  assistance.  He  had  a  Uttle  farm,  leased 
to  plaintiff's  husband,  and  a  house  and  about  two  acres  of 
land  where  he  lived.  He  lived  alone  and  worked  the  two 
acres  and  a  half  of  land,  with  some  assistance  from  others, 
raising  some  potatoes,  a  little  corn  and  apparently  some  hay. 
He  died  at  the  bam  while  he  was  husking  com.  He  was 
around  attending  to  his  duties,  and  in  apparently  good  health 
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for  a  man  of  his  age.  The  plaintiff's  husband  said  that  he 
occasionally  had  a  ^' give  out  spell/'  but  for  the  last  year 
had  been  better  than  before,  and  no  "give  out  spell"  is 
mentioned  during  that  time.  He  was  a  miser,  and  left  no 
debts  at  the  time  of  his  death  unless  he  owed  the  plaintiff,  her 
husband  and  her  son,  each  of  whom  has  brought  an  action 
against  the  estate.*  He  was  quite  a  methodical  man,  kept  a 
diary  of  all  current  events  and  a  book  of  accounts  with  any 
one  with  whom  he  dealt.  There  is  at  least  a  question  if  the 
plaintiff  did  not,  after  his  death,  obtain  the  account  books 
and  keep  them.  Plaintiff  asked  permission  to  keep^  the 
diaries,  which  she  had  taken  possession  of,  as  a  memento,  and 
assent  was  given  without  eicamination.  She  claims  that  but 
one  book  was  taken;  other  evidence  indicates  there  were 
several.  The  house  was  very  small;  she  describes  it  as  follows: 
''  The  walls  had  not  been  papered  in  a  long  time;  in  fact  they 
were  dirty.  *  *  *  Mr.  Palmer  had  grown  old  and  he  was 
careless  in  his  habits  and  he  was  indifferent  to  the  surroimdings 
of  his  home  and  his  bedroom  had  never  been  papered.  I  do 
not  know  whether  it  ever  had  been  whitewashed  or  not. 
*  *  *  The  sheet  he  had  on  his  bed  at  the  time  he  died 
was  the  covering  to  an  old  mattress  Mr.  Munson's  folks  had 
thrown  away  and  tried  to  bum  up.  He  had  rescued  the 
mattress  from  the  flames  and  had  taken  it  home,  and  had 
taken  the  stuffing  out  of  the  mattress.  He  had  washed,  in  the 
creek,  the  covering  and  put  it  on  his  bed.  During  his  last 
sickness  I  tried  to  get  him  to  put  on  some  clean  sheets." 
He  kept  a  cat,  and  a  box  full  of  sawdust  was  in  the  house 
for  the  use  of  the  cat  and  in  which  he  expectorated.  He 
never  had  a  doctor.  He  cooked  his  own  meals,  did  his  own 
work  except  as  far  as  plaintiff  claims  to  have  assisted  him 
and  as  other  benevolent  neighbors  sent  in  provisions  for  him. 
The  plaintiff  relied  upon  her  husband  as  the  chief  witness 
to  prove  her  case.  He  was  not  a  fair  witness,  but  sought 
every  opportimity  to  crowd  into  the  case  something  which 
the  court  had  excluded.  The  court  remonstrated  with  him 
from  time  to  time  and  told  him  he  was  hurting  his  wife's  case, 
but  finally  annoimced  that  he  would  let  the  witness  take  his 
own  course,  which  the  witness  did.  The  husband  claims  that 
prior  to  the  sister's  death  they  had  been  good  neighbors  to 

Digitized  by  VjOOQ  IC 


728  Smith  v.  Bubhytb. 


Third  Depaxtiuent,  July,  19B1.  [Vol.  197 

the  decedent,  had  sent  him  provisions,  and  that  his  wife  and 
he  had  assisted  him  in  various  ways,  but  without  any  expecta- 
tion of  compensation;  they  were  simply  acts  of  good  neighbor- 
ship. He  says  that  after  the  sister's  death  plaintiff  carried 
in  his  breakfast  that  morning;  that  he  was  crying  and  talking 
about  his  sister  and  that  he  said:  ''  Eva  is  gone  now,  I  am 
all  alone,  you  will  have  to  look  after  me."  '  This  was  at  least 
a  queer  remark,  as  the  sister  had  not  lived  with  him  or 
assisted  him  and  he  was  in  his  usual  health.  The  plaintiff's 
entire  claim  rests,  in  substance,  upon  that  allied  conver- 
sation. Plaintiff  and  her  husband  claim  it  was  a  hiring  of 
both  of  them  to  take  care  of  him  and  furnish  him  things. 
There  is  no  evidence  of  any  change  thereafter  in  his  dress, 
manner  of  living  or  the  dirty,  filthy  condition  of  his  house 
and  surroundings.  At  times  he  slept  on  a  bimk  in  the  bam. 
The  husband  was  asked  why  he  did  not  present  his  bill  to 
the  hving  man;  he  answered,  "  we  were  to  have  the  pay  when 
he  was  ready  to  give  it  to  us;  he  promised  us  —  [counsel 
interrupted].  Q.  I  did  not  ask  you  what  he  promised  you. 
I  asked  you  why  you  did  not  present  the  bill?  "  The  witness 
did  not  answer  the  question.  The  plaintiff  all  the  while  was  a 
married  woman,  hving  with  her  husband,  the  chief  witness,  and 
her  son.  They  Uved  on  a  farm,  their  house  being  about  forty 
rods  from  the  decedent's  house.  There  were  some  other 
neighbors  within  about  an  equal  distance.  The  alleged 
services  were  of  a  most  trivial  nature,  when  we  understand 
the  manner  in  which  the  man  lived.  The  principal  claim  is 
that  frequently  the  wife  carried  down  to  his  house  a  chicken 
dinner,  or  some  bread,  or  things  which  she  had  cooked  at 
her  house,  and  sometimes  carried  him  things  which  she  cooked 
at  his  place.  She  also  carried  him  miUc  which  the  husband 
sold  to  him;  that  she  wrote  letters  for  him,  although  only 
one  person  is  mentioned  to  whom  a  letter  was  written,  and 
one  letter  at  that;  that  she  drove  him  to  the  mill  to  get  a 
grist  groimd;  that  his  mail  came  in  their  mail  box,  and  the 
wife  or  some  other  member  of  the  family  carried  it  down. 
Presumably  the  old  miser  did  not  have  a  very  heavy  mail. 
At  one  time  he  went  to  a  store  kept  by  a  relative  of  the 
plaintiff,  and  in  which  she  at  times  clerked,  and  he  asked  her 
judgment  about  a  mackintosh  and  she  helped  him  select  one; 
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that  she  bought  swamp  root  for  him  at  the  store  of  the 
relative,  and  pills  and  other  things,  and  that  she  did  mending 
for  him.    The  husband  is  only  able  to  swear  about  darning 
a  sweater  and  sewing  an  outside  pocket  on  the  mackintosh; 
a  neighbor  swears  that  his  wife  sewed  on  this  pocket.    The 
husband  conceded  that  the  old  man  did  a  great  part  of  his  own 
mending  and  that  the  wife  did  not  do  as  much  for  the  last 
year  or  two.    Perhaps  this  evidence  is  explained  by  the  fact 
that  the  wardrobe  was  in  court,  and  the  husband  was  asked 
to  examine  the  stockings  and  garments  and  point  out  anything 
the  wife  mended,  but  was  unable  to  do  so,  and  when  a  mended 
sock  or  article  was  found  he  said  it  was  mended  by  the 
deceased  himself.    For  sometime  prior  to  his  death  it  is  very 
clear  that  he  did  his  own  mending  and  darning.    The  mother 
of  the  plaintiff  was  at  her  house  for  a  time,  and  said  that  she 
went  down  during  that  time  with  plaintiff  to  the  decedent's 
house;  that  she  went  down  because  the  plaintiff -was  afraid 
she  would  find  the  old  man  dead;  that  she  would  go  to  the 
door,  the  plaintiff  would  go  in  and  she  would  wait  until  the 
plaintiff  came  out  and  then  they  would  go  home.    It  is  said 
she  built  the  fires  for  him;  the  mother  swears  to  plaintiff's 
building  a  fire  once.    There  is  no  doubt  but  the  plaintiff  and 
his  wife  were  kind  to  the  old  man,  but  it  is  improbable  that 
this  old  man  ever  agreed  to  or  expected  to  pay  them,  or  that 
they  ever  expected  he  would.    The*  services  were  just  the 
httle  ordinary    services    that  kind-hearted  neighbors  would 
do  for  an  old  man.    The  husband  says  the  decedent  had  a 
good  broom,  but  to  save  it  he  would  always  use  the  old  broom, 
which  was  of  but  little  value,  and  that  his  wife  swept  for  him 
and  made  his  bed  for  him  at  times,  and  helped  him  put  on 
his  coat  and  button  it  when  it  was  cold  and  his  fingers  were 
stiff,  and  states  an  occasion  of  this  kind.    At  another  time 
he  says  the  old  man  came  from  the  hill,  where  he  had  been 
at  work  and  was  caught  in  a  storm,  and  that  she  helped  to 
take  off  his  rubber  boots  and  put  on  some  dry  stockings. 
It  is  unreasonable  to  suppose  that  she  assisted  him  to  bed, 
or  that  she  helped  dress  him,  or  did  any  particular  amount  of 
sweeping  for  him.    There  was  no  reason  why  she  should;  he 
was  well  and  was  running  his  little  place  in  his  own  way. 
She  wanted  to  paper  the  house  but  he  would  not  consent. 
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She  brought  samples  of  paper,  such  as  she  was  using  at  her 
house,  but  he  put  it  ofif  until  spring  and  never  papered.  As 
we  have  seen,  the  husband  kept  crowding  into  the  case  evidence 
which  was  not  responsive,  and  which  it  was  hard  to  keep 
out;  but  in  fact  his  evidence  is  only  material  so  far  as  he 
swears  to  specific  things  which  he  saw  done,  and  when  examined 
as  to  the  particular  things  the  evidence  is  wanting.  The 
most  substantial  part  of  the  evidence  in  favor  of  the  plaintiff 
is  that  the  mailman  at  times  saw  her  carrying  provisions  or 
other  things  from  her  house  to  his  house.  During  a  great 
part,  if  not  all  the  time,  the  husband  was  working  the  old 
man's  farm,  as  he  claims,  imder  an  agreement  that  he  was 
to  pay  the  taxes  for  the  use.  This  does  not  seem  reasonable 
or  probable.  One  of  the  diaries  or  books  was  found  and 
produced  in  court.  The  husband  swears  that  the  old  man 
was  honest  and  he  never  knew  of  his  doing  a  wrong.  The 
husband  and  wife  recognized  the  entries  as  in  the  old  man's 
handwriting.  Among  other  things,  he  credits  the  husband 
with  one  dollar  for  a  chicken;  this  probably  accounts  for  one 
of  the  chicken  dinners,  and  with  mending,  ten  cents,  probably 
the  darning  of  the  sweater  sworn  to  by  the  husband;  with 
milk  from  time  to  time,  and  other  items,  showing  clearly 
that  the  old  man  understood  that  whatever  was  being  done 
for  him  was  being  done  by  the  husband,  his  tenant,  and 
entered  into  their  accounts.  The  husband  swears  that  the 
services  of  his  wife  to  the  deceased  were  worth  ten  dollars  a 
week.  His  attention  is  called  to  each  item  which  he  swore 
to,  and  he  is  unable  to  give  the  value  of  that  service,  but 
he  claims  the  wife  took  care  of  the  old  man  and  it  was  worth 
so  much  to  take  care  of  him,  and  he  had  heard  it  said  that  a 
certain  man  for  taking  care  of  a  certain  person  got  so  much 
a  week,  and  he  mentions  two  or  three  instances.  It  .seems 
incredible  that  he  could  ^ve  the  value  of  the  services  by  the 
week.  His  estimate  was  upon  the  theory  that  the  wife  had 
the  personal  charge  of  the  old  gentleman  and  entirely  took 
care  of  him,  of  which  there  is  no  substantial  evidence. 

Upon  the  merits,  if  the  husband  were  a  competent  witness, 
we  arrive  at  the  result  (1)  that  the  judgment  is  grossly  excess- 
ive; (2)  that  the  husband  was  incompetent  to  give  a  lump- 
sum value  of  the  plaintiff's  services,  or  if  competent,  that 
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the  evidence  shows  that  his  testimony  upon  that  subject  is 
substantially  worthless,  and  that  the  services  are  grossly 
exaggerated.  It  does  not  appear  that  the  house  was  any 
better  kept,  the  old  man  any  better  cared  for,  or  that  he  lived 
in  any  different  way  after  the  death  of  his  sister  than  he  did 
before,  and  the  claim  for  compensation  for  his  last  sickness 
is  purely  fictitious,  when  we  remember  the  husband  swears  he 
was  in  better  health  the  last  year  and  that  he  died  at  the 
barn  while  husking  com.  The  exaggeration  of  the  whole  case 
is  fairly  illustrated  by  the  claim  that  she  assisted  him  in 
husking  corn.  There  was  about  a  quarter  of  an  acre  of  corn, 
and  nobody  knows  how  much  she  did  towards  the  husking 
except  for  the  last  year  one  of  the  neighbors  swears  that  after 
the  old  man's  death  he  husked  out  the  corn  and  that  there 
was  nothing  to  indicate  that  any  other  corn  had  been  husked 
except  the  part  the  old  man  was  husking  at  the  time  of  his 
death. 

It  being  conceded  that  the  services  prior  to  the  sister's 
death  were  gratuitous,  it  was  necessary  for  the  plaintiff  to 
prove  a  contract,  or  the  basis  of  a  contract,  in  order  to 
recover.  The  death  of  the  sister  was  not  an  important  event 
as  affecting  his  manner  of  living,  for  as  we  have  seen  she  did 
not  enter  into  his  domestic  arrangements.  It  is  seized  upon 
to  indicate  a  change  in  his  method  of  living  and  as  the  basis 
for  the  alleged  agreement.  It  is  entirely  an  artificial  basis. 
The  alleged  statement  to  the  husband  and  wife,  "  I  am  all 
alone,  you  will  have  to  look  after  me,"  to  neighbors  who  had 
always  gratuitously  helped  him,  is  not  a  hiring  or  an  agree- 
ment to  pay.  If  it  were,  it  is  not  an  agreement  to  pay  the 
wife,  but  an  agreement  with  the  head  of  the  family.  The 
provisions  used  by  the  deceased  at  the  plaintiff's  house,  the 
provisions  carried  by  her  to  the  house  to  him,  were  concededly 
the  husband's  provisions  and  cooked  by  his  wife  as  a  part 
of  her  duties  in  the  household.  The  milk  and  provisions 
which  were  carried  were  concededly  sold  by  the  husband, 
the  owner,  and  either  paid  for  to  him  or  is  in  his  account 
which  he  is  making  against  the  estate.  The  plaintiff  all  the 
while  was  caring  for  her  little  family,  her  husband  and  son 
and  herself,  and  was  assisting  in  running  their  farm.  Through- 
out the  husband's  evidence  he  speaks  of  it  as  "  we  are  to  have 
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pay,"  "  we  are  charging; "  showing  while  he  has  attempted 
to  qualify  himself  as  a  witness  by  showing  that  the  wife  did 
the  work;  that  she  is  not  charging  for  the  provisions,  but  for 
carrying  them;  that  he  is  an  interested  party;  he  speaks  of  it 
as  "  their  claim "  and  "  their  agreement,"  and  that  "  they 
were  to  be  paid."  Prima  fadCy  if  any  obligation  was  incurred 
by  the  deceased,  it  was  to  the  husband  and  not  to  the  wife, 
and  the  meager  quotations  from  the  books  of  the  decedent 
show  that  that  was  the  understanding. 

Objection  was  made  that  the  husband  was  incompetent  to 
give  testimony  as  to  a  transaction  with  the  deceased.  I 
think  that  objection  should  have  been  sustained  and  that  a 
great  part  of  the  evidence  was  erroneously  received.  The 
agreement  of  employment,  if  made,  was  the  husband's  agree- 
ment, and  for  his  benefit.  The  wife  was  not  carrying  on  any 
separate  business  or  occupation  imder  section  51  of  the 
Domestic  Relations  Law,  but  was  a  party  to  the  conversation 
or  agreement  only  as  wife.  (Hopkins  v.  Clark,  90  Him,  4; 
Birkbeck  v.  Ackroyd,  74  N.  Y.  356;  Johnson  v.  Tail,  97  Misc. 
Rep.  48;  Gorman  v.  N.  Y.,  Chicago  &  St.  Louis  R.  R.  Co., 
128  App.  Div.  414;  Stevens  v.  Cunningham,  181  N.  Y.  454  and 
cases  cited  at  p.  458 ;  Holcomb  v.  Harris,  166  id.  257.)  We  quote 
from  Holcomb  v.  Harris  (p.  261) :  "  There  is  no  provision  in 
the  act  of  1884*  affecting  the  common-law  right  of  a  husband 
to  the  earnings  and  services  of  his  \\dfe  when  not  received  or 
rendered  expressly  upon  her  sole  and  separate  account.  The 
jury  were  justified  in  finding  that  the  wife  of  the  plaintiff 
rendered  these  services  while  living  with  her  husband  and 
under  a  contract  made  by  the  latter  with  the  testator.  It 
follows  that  this  action  was  properly  brought  in  the  name 
of  the  present  plaintiff." 

Under  the  circumstances,  the  presumption  is  strong  that 
the  arrangement,  if  any,  was  made  with  the  husband  as  hus- 
band, and  does  not  furnish  an  independent  basis  for  a  recovery 
by  the  wife.  Concededly  the  husband  was  a  tenant  of  the 
farm;  he  used  the  barn  and  had  some  hay.  There  was  an 
account  with  him,  and  the  dealings  between  him  and  the 

♦See  Laws  of  1884,  chap.  381.  Amd.  by  Laws  of  1892,  chap.  594;  Dom. 
Rel.  Law  (Gen.  Laws,  chap.  48;  Laws  of  1896,  chap.  272),  §  21;  Dom.  Rd. 
Law  (Consol.  Laws,  chap.  14;  Laws  of  1909,  chap.  19),  §  51. —  [Rbp. 
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decedent  should  embrace  all  the  items.  The  action  of  the 
plaintiff  is  apparently  an  evasion  to  get  the  benefit  of  the 
husband's  evidence  and  to  exclude  a  consideration  of  his 
dealings  with  the  deceased.  The  services  of  the  wife  in  the 
household,  and  in  connection  with  the  house  and  with  the 
husband's  business,  are  prima  fade  on  his  account.  The  fact 
that  he  was  the  tenant,  and  had  business  dealings  and  accounts 
with  the  decedent,  adds  materially  to  the  presumption. 

As  we  have  seen,  the  husband,  although  pressed,  could 
give  no  satisfactory  reason  why  the  account  was  not  presented 
to  the  decedent  in  his  Ufetime.  The  case  rests  under  a 
certain  suspicion;  liability  should  be  made  out  by  clear  and 
convincing  testimony.  It  is  easy  to  prove  a  claim  where  the 
other  party  is  silenced  by  death.  The  trier  has  the  right 
to  insist  that  the  justice  and  reasonableness  of  the  claim 
shall  be  established  by  the  most  satisfactory  evidence.  The 
rule  is  well  understood,  and  it  is  only  necessary  to  refer  to 
a  few  of  the  many  cases  upon  that  subject.  {Matter  of  Hart 
V.  Tuitey  75  App.  Div.  323;  Walbaum  v.  Heaney,  104  id.  412; 
Rosseau  v.  RousSy  180  N.  Y.  116,  121;  O'Brien  v.  Fofej/,  150" 
App.  Div.  257,  258;  Apthorp  v.  Thurston,  153  id.  572,  576; 
McKeon  v.  Van  Slyck,  223  N.  Y.  392.)  The  case  of  Kane 
V.  Smith  (109  App.  Div.  163)  is  quite  similar  to  this,  and  is 
very  instructive.  The  testimony  in  this  case  does  not  come 
up  to  the  requirements  which  should  control  the  conscience 
of  a  court  in  determining  whether  the  evidence  warrants  a 
recovery. 

The  judgment  should,  therefore,  be  reversed  upon  the  law 
and  the  facts,  and  as  excessive,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concur,  except  Cochrane  and  Kiley,  JJ.,  dissenting. 

Judgment  and  order  reversed  upon  the  law  and  facts  and 
new  trial  granted,  with  costs  to  appellant  to  abide  event. 
The  court  disapproves  of  the  finding  that  the  plaintiff 
rendered  valuable  services  at  the  request  of  the  decedent; 
that  the  decedent  agreed  to  pay  her  for  any  services  rendered; 
that  the  value  of  the  services  rendered  by  the  plaintiff  to  the 
decedent  was  $1,100. 
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William   F.   Gillie,   Respondent,   v.   J.   Frank  Fellows, 

Appellant. 

Third  Department,  July  7,  1921. 

Malicious  prosecution  —  plaintiff,  employee  of  garage  company* 
arrested  for  procuring  return  of  automobile  to  garage  by  false 
representations  —  evidence  admissible  as  to  good  faith  of  defend- 
ant in  obtaining  possession  of  automobile  from  plaintiff's  employer 
on  presentation  of  check  for  repairs  on  which  payment  was  subse- 
quently stopped. 

In  an  action  for  malioious  prosecution  it  appeared  that  the  plaintiff  was 
an  employee  in  a  garage;  that  the  defendant  had  his  oar  repaired  at  said 
garage  and  gave  a  check  for  repairs  and  removed  the  car;  that  the  defend- 
ant thereafter  stopped  pa3rment  on  the  check  on  the  alleged  ground  that 
the  repairs  were  not  properly  made;  that  the  plaintiff  induced  defendant's 
chauffeur  to  return  the  car  to  the  garage  on  the  representation  that  the 
defendant  had  agreed  to  do  so;  and  that  thereafter  the  plaintiff  was 
arrested.  Held,  that  it  was  an  important  question  in  the  case  whether 
the  defendant  had  obtained  the  possession  of  the  automobile  ftom  the 
plaintiff's  employer  by  a  trick,  in  using  the  check  and  then  stopping 
payment  upon  it,  or  whether  he  was  acting  in  good  faith  when  the  check 
was  given  and  stopped  payment  only  when  he  discovered  that  the  plaintiff's 
employer  had  not  performed  his  contract,  and,  therefore,  it  was  permissible 
to  ask  the  defendant  if  he  was  put  to  expense  on  account  of  the  condition 
in  which  the  plaintiff's  employer  left  the  automobile. 

Appeal  by  the  defendant,  J.  Frank  Fellows,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in 
the  office  of  the  clerk  of  the  county  of  Rensselaer  on  the  14th 
day  of  December,  1920,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  20th  day 
of  December,  1920,  denying  defendant's  motion  to  set  aside 
the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

Luden  E.  Clickner,  for  the  appellant. 

John  W.  Roddy,  for  the  respondent. 

John  M.  Kellogg,  P.  J.: 

The  action  is  for  malicious  prosecution.  The  plaintiff  is  a 
mechanic  and  was  employed  in  the  garage  of  George  T.  Roddy 
of  Troy,  and  he  repaired  the  defendant's  automobite  at  the 
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garage.  The  defendant  gave  a  check  for  the  repairs  and  removed 
the  car.  Later  he  claims  he  discovered  that  the  automobile 
would  not  run,  and  he  called  up  the  garage  and  asked  where 
the  plaintifif  was,  saying  the  car  needed  fixing,  as  it  would 
not  rim.  Roddy  answered  that  the  plainti£f  was  not  there 
and  he  was  unable  to  say  when  he  would  be  there,  and  appar- 
ently gave  no  satisfactory  answer.  Defendant  thereupon  took 
the  automobile  to  another  garage  and  stopped  payment  upon 
the  check.  Roddy  swears  that  he  accused  the  defendant  of 
getting  the  car  by  a  trick,  and  then  stopping  payment  on  the 
check  and  depriving  him  of  his  mechanic's  lien,  and  that  he 
threatened  to  take  proceedings  against  the  defendant,  where- 
upon the .  defendant  agreed  to  return  the  automobile  to  the 
garage,  and  the  plainti£f  swears  that  he  met  the  chauffeur  on 
the  street  and  told  him  that  the  defendant  had  agreed  to 
return  the  automobile  to  the  garage  and  that  the  chauffeur 
backed  the  car  into  the  garage.  The  defendant  denies  this, 
and  claims  that  the  plaintiff,  without  authority,  told  defend- 
ant's chauffeur  that  defendant  directed  the  automobile  to  be 
returned  to  the  garage,  and  he  accordingly  did  so,  and  that 
Roddy  obtained  possession  of  the  automobile,  after  payment 
had  been  stopped  upon  the  check,  by  the  false  representation 
of  the  plaintiff,  and  that  he  then  consulted  his  attorney  and 
the  police  justice,  and  a  warrant  for  the  arrest  of  the  plaintiff 
was  issued  on  their  advice. 

It  was  a  very  important  question  in  the  case  whether  the 
defendant  had  obtained  the  possession  of  the  automobile 
from  Roddy  by  a  trick,  in  using  the  check  and  then  stopping 
pajonent  upon  it,  or  whether  he  was  acting  in  good  faith  when 
the  check  was  given  and  stopped  payment  only  when  he  dis- 
covered that  Roddy  was  not  performing  his  contract.  The 
defendant's  evidence  clearly  indicated  that  he  was  acting  in 
good  faith  and  that  pajrment  was  stopped  on  the  check  because 
it  was  necessary  for  him  to  spend  money  on  the  automobile 
to  complete  Roddy's  contract.  While  attempting  to  show 
his  good  faith,  he  was  asked  if  he  was  put  to  expense  on  account 
of  the  condition  in  which  Roddy  left  the  automobile.  The 
evidence  was  excluded.  The  defendant  stated  that  he  wanted 
to  show  his  good  faith,  as  it  was  claimed  that  he  obtained  the 
automobile  from  Roddy  by  a  trick.    The  court  ruled  that 
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the  defendant  could  not  show  his  good  faith  by  hearsay 
testimony,  that  it  was  immaterial  what  the  relations  were 
between  Roddy  and  the  defendant,  or  the  transaction  between 
them,  as  it  was  hearsay  as  to  the  plaintiff,  saying  that  good 
faith  could  not  be  shown  by  the  witness  testif jdng  to  what 
somebody  had  told  him;  that  the  material  question  was 
mahce  towards  the  plaintiff,  and  his  relations  with  Roddy 
were  immaterial.  To  these  instructions  the  defendant  excepted 
and  the  exception  was  well  taken. 

Quite  probably  the  defendant  had  no  substantial  reason 
to  believe  that  the  plaintiff  intended  to  steal  his  automobile; 
it  is  also  very  probable  that  no  real  harm  was  done  to  the 
plaintiff  by  the  arrest.  In  other  words,  the  arrest  and  the 
action  both  stand  upon  technical  grounds,  without  real  sub- 
stance. The  verdict  is  excessive,  and  it  is  apparent  that  the 
defendant  was  prejudiced  by  the  rulings  referred  to.  The 
judgment  and  order  are,  therefore,  reversed  upon  the  law  and 
the  facts,  and  a  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event. 

All  concur. 

Judgment  and  order  reversed  on  law  and  facts,  upon  the 
ground  that  the  verdict  is  excessive,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


Akthitr  Fowler,  Appellant,  v.  Fred  R.  Stuart,  Respondent. 

Third  Department,  July  7,  1921. 

False  imprisonment  —  complaint  sufficient. 

Complaint  in  an  action  for  false  imprisonment  in  which  it  is  alleged  that 
^^  the  defendant,  a  police  officer,  without  probable  cause,  maliciously  and 
without  a  warrant  arrested  the  plaintiff  and  took  him  before  a  police 
justice,  and  that  the  plaintiff  was  found  gruilty,  but  on  appeal  the  County 
Court  reversed  the  judgment  of  conviction  and  discharged  the  plaintiff, 
states  a  cause  of  action,  for  the  judgment  of  reversal  by  the  County 
Court  did  not  destroy  the  effect  of  the  allegation  that  the  arrest  was 
made  without  probable  cause,  and  maliciously. 
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Appeal  by  the  plaintiff,  Arthur  Fowler,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Fulton  on  the  27th 
day  of  January,  1921,  upon  the  dismissal  of  the  complaint 
by  direction  of  the  court  at  the  opening  of  the  case. 

W.  H.  Bass  [H.  D.  Wright  of  counsel],  for  the  appellant. 

Lee  S.  Anibal  [J.  Keck  of  counsel],  for  the  respondent. 

John  M.  Kellogg,  P.  J. : 

The  complaint  alleged  that  the  defendant,  a  police  officer 
of  the  village  of  Northville,  without  probable  cause,  maliciously 
and  without  a  warrant,  arrested  plaintiff  and  took  him  before 
the  police  justice;  that  the  case  was  tried  and  the  plaintiff 
found  guilty  and  fined  ten  dollars,  but  upon  an  appeal  to 
the  County  Court  the  judgment  of  conviction  was  reversed 
and  the  plaintiff  discharged.  The  answer  alleges  a  proper 
defense,  but  the  allegations  of  the  answer  were  not  admitted 
by  the  defendant's  motion  for  judgment  on  the  pleadings. 
The  judgment  must,  therefore,  rest  upon  the  alleged  insuffi* 
ciency  of  the  complaint.  The  fact  that  the  County  Court 
reversed  the  conviction  shows  that  the  proceeding  had  ended. 
It.  did  not,  however,  destroy  the  effect  of  the  allegations  that 
the  arrest  was  made  without  probable  cause,  and  maliciously. 
In  view  of  the  allegations  of  the  answer,  it  is  probable  that 
the  action  may  not  have  much  merit;  nevertheless  we  must 
hold  that  the  complaint  states  a  cause  of  action. 

The  judgment  is,  therefore,  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concur. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 

App.  Div.— Vol.  CXCVII.        47 
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Frank  A.  McNamee,   Appellant,   v.  Joseph  A.   Zimmett, 

Respondent. 

Third  Department,  July  7,  1921. 

IiiBuranee  —  life  insurance  —  action  to  recover  premiums  —  defense 
that  policies  were  returned  to  be  canceled  —  evidence  of  agreement 
by  soliciting  agent  to  cancel  policies  inadmissible  —  letter  bj 
defendant  showing  that  he  had  policies  in  his  possession  after  he 
claimed  to  have  surrendered  them  admissible. 

In  an  action  by  a  district  manager  of  a  life  insurance  company  to  recover 
the  premiums  on  pohcies  of  life  insurance  which  he  had  paid  to  the 
company  on  defendant's  jwlicy,  it  was  error  to  permit  the  defendant 
to  introduce  evidence  that  he  had  surrendered  the  policies  to  the  soliciting 
agent  who  agreed  to  retmm  them  to  the  company  and  cancel  them,  over 
the  objection  of  the  plaintiff  that  no  authority  was  shown  in  the  soliciting 
agent  to  make  the  agreement. 

It  was  error  also  to  exclude  from  evidence  a  letter,  written  by  the  defendant 
after  he  claimed  to  have  surrendered  the  policies,  in  which  he  returned 
one  of  the  policies  to  the  company  and  asked  to  have  it  canceled,  since 
it  tended  to  show  that  he  did  not  surrender  the  policies  to  the  soliciting 
agent  as  he  claimed.  • 

Appeal  by  the  plaintiff,  Frank  A.  McNamee,  from  a  judg- 
ment of  the  County  Court  of  the  county  of  Rensselaer  in 
favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  Rensselaer  on  the  16th  day  of  September,  1920, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  25th  day  of  January,  1921,  denying 
plaintiff's  motion  to  set  aside  the  verdict  and  for  a  new  trial 
made  upon  the -minutes. 

George  E.  (y Connor  [Thomas  O'Connor  with  him  on  the 
brief],  for  the  appellant. 

John  W.  Roddy,  for  the  respondent. 

John  M.  Kellogg,  P.  J.: 

The  action  was  brought  to  recover  premiums  on  policies 
of  life  insiu-ance  which  the  plaintiff,  the  district  manager  of 
the  company,  had  paid  to  the  company,  the  policies  having 
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been  delivered  upon  the  pajrment  of  $150  cash,  the  remainder 
to  be  paid  in  three  quarterly  payments  thereafter. 

The  defendant  admitted  the  execution  of  the  policies  and 
the  agreement  to  pay  the  premiums,  but  claimed  that  in  Sep- 
tember, about  a  month  after  the  policies  were  delivered,  he 
surrendered  them  to  the  soliciting  agent  who  agreed  to  return 
them  to  the  company  and  cancel  them.  This  evidence  was 
received  over  the  objection  of  the  plaintiff  that  no  authority 
in  the  soliciting  agent  was  shown  to  make  such  agreement, 
and  exception  was  duly  taken. 

The  plaintiff  offered  in  evidence  an  undated  letter,  which 
seem&  to  have  been  written  by  defendant  in  January  after 
the  policies  were  issued,  returning  one  of  the  policies  to  the 
company  and  asking  to  have  it  canceled  upon  the  groimd 
that  he  was  not  able  to  make  the  payments,  but  saying  that 
he  would  continue  the  other  policy.  This  letter  was  excluded 
and  the  plaintiff  excepted.  It  was  material  as  showing  that 
after  the  defendant  claimed  he  had  surrendered  the  policies 
to  the  agent,  he  returned  one  of  them  to  the  company  and 
asked  to  be  relieved  from  it,  stating  that  he  would  continue 
the  other.  .These  rulings  call  for  a  reversal  of  the  judgment. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  conciu:. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Daniel  J.  Mead,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

Third  Department,  July  7,  1921. 

Highways  —  State  highway  maintained  under  patrol  system  —  sur- 
face waters  —  action  to  recover  damages  caused  by  flooding  plain- 
tiff's land  —  negligence  not  shown  in  construction  of  culvert. 

In  an  action  to  recover  damages  suffered  by  plaintiff  through  the  flooding 
of  his  land,  based  on  the  claim  that  the  defendant  negligently  elevated 
the  bottom  of  a  drain  under  a  State  highway  maintained  under  the  patrol 
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system,  to  a  point  where  it  would  not  take  care  of  the  surfaoe  waters, 
evidence  examined,  and  held,  that  there  was  no  evidence  which  justified 
a  finding  of  negligence  in  the  construction  of  the  culvert  or  that  there 
was  anything  in  the  experience  of  the  locality,  recent  or  remote,  to  indicate 
that  the  culvert,  which  superseded  an  old  one,  was  not  entirely  adequate 
for  any  fall  of  water  that  was  to  be  anticipated.  | 

While  it  is  true  that  a  person  constructing  a  dam  or  culvert  should  con-  | 
struct  it  in  such  a  manner  as  to  resist  such  extraordinary  floods  as  may  | 
be  reasonably  expected  occasionally  to  occur,  it  is  a  question  for  the  triers  ' 
of  fact  to  determine  whether  a  flood  of  an  extraordinary  character  was  ' 

such  that  it  should  have  been  anticipated  and  provided  against. 

Appeal  by  the  claimant^  Daniel  J.  Mead;  from  a  judgment 
of  the  Court  of  Claims  in  favor  of  the  defendant,  entered  in 
the  oflSce  of  the  clerk  of  said  court  on  the  13th  day  of  October, 
1920,  dismissing  the  claim  of  the  claimant. 

Young  &  Young  [W,  C.  Young  of  counsel],  for  the  appellant. 

Charles  D.  Newton,  Attorney-General  [Carey  D.  Davie, 
Deputy  Attorney-General,  of  counsel],  for  the  respondent. 

Woodward,  J.: 

The  claimant  is  the  owner  of  a  field  on  which  he  attempted 
to  raise  potatoes  in  the  year  1915.  It  is  the  claimant's  theory 
that  the  State  of  New  York,  in  constructing  a  culvert  under 
one  of  its  improved  highways,  maintained  under  the  .patrol 
system,  negligently  elevated  the  bottom  of  the  drain  to  a 
point  where  it  would  not  take  care  of  the  siuface  waters, 
and  that  his  crop  of  potatoes  was  ruined  in  the  year  mentioned 
by  reason  of  the  water  remaining  upon  the  siuface  of  a  con- 
siderable part  of  his  field.  The  learned  Coiu't  of  Claims  has 
made  findings  of  fact  and  conclusions  of  law,  and  dismissed 
the  claim  for  damages.    The  claimant  appeals. 

While  the  claimant  insists  that  the  findings  are  either  not 
supported  by  evidence,  or  are  made  against  the  weight  of 
evidence,  we  are  unable  from  an  examination  of  the  record 
to  reach  a  like  conclusion.  It  is,  of  course,  for  the  claimant 
to  establish  his  case  by  evidence  calculated  to  convince  the 
coiu't,  and  while  some  of  the  evidence  is  of  a  negative  character 
we  find  no  fact  which  is  not  at  least  a  fair  inference  from  the 
evidence  presented  to  the  court.    The  claimant,  for  instance, 
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claims  that  there  is  absolutely  no  evidence  to  support  the 
finding  of  fact  that  the  rainfall  at  the  time  of  the 'inundation 
was  unusually  heavy,  but  the  claimant  himself  testified  on 
his  direct  examination,  in  answer  to  the  question  by  his 
counsel,  that  only  once  prior  to  the  year  1915  had  his  crops 
been  destroyed  by  excessive  water  by  flood,  while  the  record 
shows  that  the  culvert  was  erected  in  1908,  so  that  there 
was  a  period  of  six  or  seven  years  in  which  there  had  been  no 
excessive  water  doing  damage  by  flood,  and  the  inference  is 
justified  that  where  no  damages  had  resulted  in  that  time 
from  excessive  water  the  condition  in  1915  might  have 
resulted  from  an  unusually  heavy  rain;  and  while  it  is  probably 
true  that  a  party  constructing  a  dam  or  culvert  should  con- 
struct it  in  such  a  manner  as  to  resist  such  extraordinary 
floods  as  may  be  reasonably  expected  occasionally  to  occur, 
it  is  a  question  for  the  jury,  or  the  triers  of  fact,  to  determine 
whether  a  flood  of  an  extraordinary  character  was  such  that 
it  should  have  been  anticipated  and  provided  against.  {New 
England  Brick  Co.  v.  SUde  of  New  York,  151  App.  Div.  274, 
277,  and  authorities  there  cited.)  Here  the  evidence  is  to  the- 
effect  that  there  was  a  rainfall  of  five  and  six-tenths  inches  of 
water  in  that  vicinity  within  the  period  of  eight  days,  which 
was  an  unusually  heavy  rainfall  in  that  neighborhood.  The 
claimant  testified  that  he  had  been  conducting  the  premises  for 
a  period  of  thirty  years,  and  that  only  once  in  that  time  had 
there  been  a  flood  when  the  field  was  planted,  and  that  this  was 
twelve  or  fourteen  years  ago,  though  he  was  unable  to  fix  the 
time.  How  extensive  the  flood  was,  whether  it  was  produced 
by  a  heavy  rain  or  a  blocking  of  the  watercourse  in  some 
manner,  does  not  appear;  amd  the  explanation  of  the  claimant 
in  his  reply  brief,  unsupported  by  any  testimony  in  the  record 
to  which  attention  is  called,  that  "  we  do  know  that,  in  the 
usual  rotation  of  crops,  the  claimant  had  this  land  seeded  to 
grass  during  these  years  [fi;om  1908  to  1915]  so  there  were  no 
crops  to  be  destroyed  by  an  overflow,"  is  hardly  conclusive 
upon  any  issue  of  fact.  There  is  no  evidence  in  the  case 
which  could  justify  a  finding  of  negligence  in  the  construction 
of  this  culvert;  no  evidence  from  which  a  jury  would  be 
justified  in  finding  that  there  was  anything  in  the  experience 
of  that  locality,  recent  or  remote,  to  indicate  that  the  culvert, 
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which  superseded  an  old  one,  was  not  entirely  adequate  for 
any  fall  of  water  which  was  to  be  anticipated.  The  evidence 
fairly  supported  the  conclusion  that  the  present  culvert  had 
at  least  as  great  a  capacity  as  the  one  which  preceded  it, 
and  the  one  prior  flood  is  not  sufficiently  described  to  warrant 
any  conclusion  that  it  gave  any  indication  of  inadequacy  in 
the  culvert  then  existing. 

The  truth  is  that  whatever  the  real  facts  may  be;  whatever 
counsel  for  the  claimant  believes  them  to  be;  the  record  does 
not  disclose  them  in  such  a  light  as  to  warrailt  this  court  in 
reversing  the  findings  made  by  the  tribunal  specially  authorized 
to  pass  upon  the  facts. 

The  judgment  should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs. 


Chicago  Great  Western  Railroad  Company,  Appellant, 
V.  The  State  of  New  York,  Respondent. 

Third  Department,  July  7,  1921. 

Taxation  —  stock  transfer  tax  —  voting  trust  agreement  entered 
into  in  1909  —  transfer  of  stock  thereunder  after  amendment 
of  Tax  Law,  §  270,  in  1911  is  taxable  —  constitutional  law — taxation 
under  said  amendment  does  not  involve  obligation  of  contract. 

Corporate  stock,  held  by  trustees  under  a  voting  trust  agreement  executed 
in  1909  for  a  period  ending  in  1914,  by  the  terms  of  which  the  trustees 
were  to  redeliver  the  stock  to  the  holders  of  trustee  certificates  upon 
the  termination  of  the  contract,  is,  on  the  redelivery  of  tiie  stock,  subject 

•  to  a  transfer  tax  under  section  270  ol  the  Tax  Law,  as  amended  in  1911, 
and  subsequently  re-enacted. 

Said  statute  as  amended  and  as  construed  to  apply  to  contracts  entered 
into  theretofore,  does  not  violate  the  obligations  of  contracts  within  the 

meaning  of  the  inhibition  of  the  United  States  Constitution. 

• 

J[Appeal  by  the  claimant,  Chicago  Great  Western  Railroad 
Company,  from  a  judgment  of  the  Court  of  Claims  in  favor 
of  the  defendant,  entered  in  the  office  of  the  clerk  of  said 
court  on'the  Tth^day  of  April,  1920,  dismissing  the  claim  on  its 
merits. 
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Stetsorif  Jennings  &  RuBsell  [George  H.  Gardiner,  William 
C.  Cannon  and  Theodore  Kiendl,  Jr.,  of  counsel],  for  the 
appellant. 

Charles  D.  Newton,  Attorney-General  [Edward  G.  Griffin, 
Deputy  Attorney-General,  and  George  I.  Sleicher,  of  counsel], 
for  the  respondent. 

Woodward,  J.: 

The  claimant  is  the  successor  of  the  Chicago  Great  Western 
Railway  Company.  In  the  coiu'se  of  the  reorganization, 
which  took  place  in  1909,  a  voting  trust  agreement  was  entered 
into  for  a  period  ending  in  1914,  and  by  the  terms  of  this 
contract  the  trustees  were  to  redeUver  the  stock  to  the  holders 
of  trustee  certificates  upon  the  termination  of  the  contract 
period.  When  this  voting  trust  was  created  it  is  conceded 
there  was  no  provision  of  law  which  called  for  the  payment 
of  a  tax  upon  the  transfer  of  the  legal  title  to  the  owner  of  the 
beneficial  right;  but  in  1911  the  Legislature  amended  section 
270  of  the  Tax  Law,  and  it  has  been  held  that  this  amendment 
operated  to  tax  a  transfer  such  as  was  involved  in  the  matter 
now  before  us  (Tax  Law,  §  270,  added  by  Laws  of  1910, 
chap.  38,  as  amd.  by  Laws  of  1911,  chap.  352;  Laws  of  1912, 
chap.  292,  and  Laws  of  1913,  chap.  779;  Bonbright  &  Co.  v. 
State  of  New  York,  165  App.  Div.  640),  and  it  is  not  ques- 
tioned that  this  rule  would  prevail  in  reference  to  any  con- 
tract made  subsequent  to  the  enactment  of  the  amendment. 
It  is  urged,  however,  on  this  appeal,  from  an  adverse  decision 
of  the  Court  of  Claims,  that  the  statute  should  be  construed 
as  prospective  in  its  operation,  and  not  involving  the  case 
of  an  agreement  such  as  was  entered  into  in  1909,  upon  the 
theory  that  otherwise  the  same  would  involve  the  obligation 
of  the  contract.  (See  U.  S.  Const,  art.  1,  §  10,  subd.  1.)  The 
Court  of  Claims  has  refused  judgment  restoring  to  the  appellant 
the  amount  of  certain  stamps  used  in  transferring  the  certifi- 
cates of  stock  to  the  original  owners,  and  the  claimant  appeals 
to  this  court. 

There  is  no  doubt  that  at  the  time  these  stamps  were  used 
the  statute  in  terms  required  them  to  be  used  and  canceled 
in  the  transfer  of  the  stock.    In  other  words,  the  Legislature 
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had;  by  an  amendment,  brought  within  the  scope  of  an  excise 
tax  {People  ex  ret  Hatch  v.  Reardon,  184  N.  Y.  431)  a  transfer 
of  stocks  which  up  to  that  time  had  not  been  subject  to  taxa- 
tion, and  the  claimant  urges  that  this  operates  as  a  violation  of 
the  obligation  of  the  contract  between  the  owners  of  the  stock 
and  the  trustees  of  the  voting  trust,  who  have  paid  the  stamp 
taxes  and  been  reimbiu*sed,  under  the  terms  of  the  contract, 
for  the  necessary  expenditures.  We  apprehend  that  this  is  a 
mistaken  view  of  the  constitutional  provision  suggested. 
"  By  the  obligation  of  a  contract,"  say  the  court  in  Nelson 
V.  St.  Martin's  Parish  (111  U.  S.  716,  720),  ",is  meant  the 
means  which,  at  the  time  of  its  creation,  the  law  a£Fords  for 
its  enforcement; "  it  is  "  ^  the  law  which  binds  the  parties  to 
perform  their  agreement.' "  (Bedford  v.  Eastern  Building  A 
Loan  Assn.y  181  U.  S.  227,  241.)  There  was  no  contract  on 
the  part  of  the  State  that  it  would  not  levy  a  tax  upon  the 
transfer  of  this  stock;  there  was  no  law  entering  into  the 
contract  between  the  parties  to  the  voting  trust  that  the 
tax  laws  should  remain  as  they  were  at  that  time.  The 
levying  of  an  excise  tax  upon  a  privilege  afforded  by  the 
State  of  New  York  to  its  corporations,  or  those  transacting 
business  within  the  State,  did  not  in  any  manner  interfere 
with  the  carrying  out  of  the  contract  between  the  owners 
of  the  original  stock  and  the  voting  trustees.  This  contract 
has  been  performed.  The  claimant  agreed  to  pay  any  legiti- 
mate expenses  involved  in  the  transaction,  and  these  taxes 
have  been  paid  primarily  by  the  trustees  in  fulfilling  their 
contract,  and  ultimately  by  the  claimant.  Everjrthing  has 
been  done  and  performed,  and  the  claimant  is  now  seeking 
to  recover  a  sum  of  money  paid  out  under  the  letter  and  the 
spirit  of  the  statute  as  amended  in  1911  and  since  ro-enacted 
and  in  force  when  the  transfer  herein  was  made. 
The  judgment  appealed  from  should  be  affirmed. 

Judgment  unanimously  a&med,  with  costs. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Ellen  Bennett,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
for  the  Death  of  Her  Son,  Henry  Bennett,  ».  Page 
Brothers,  Employer,  and  Maryland  Castjalty  Company, 
Insurance  Carrier,  Appellants. 

Third  Department,  July  7,  1921. 

Workmen's  Compensation  Law  —  election  to  sue  third  person  and 
subsequent  discontinuance  of  action  does  not  estop  claimant 
from  proceeding  under  statute  —  limitation  of  action  under  Code 
Civil  Procedure,  §  1902,  not  applicable  —  e?idence  showing  depend- 
ency —  rule  as  to  sufficiency  of  evidence. 

A  claimant  is  not  estopped  fk>om  asserting  a  death  claim  under  the  Work- 
men's Compensation  Law  by  the  fact  that  she  elected  to  sue  a  third 
person  and  after  oommenoing  the  action  against  said  third  person  dis* 
continued  the  same  after  the  Statute  of  Limitations  had  run.  Section 
19Q2  of  the  Code  of  Civil  Procedure,  limiting  the  time  within  which  an 
action  for  wrongful  death  must  be  commenced,  has  no  application  to 
proceedings  under  the  Workmen's  Compensation  Law. 

On  idl  the  evidence,  Aeld,  that  the  claimant  established  that  she  was  in 
some  measure  dependent  upon  the  decedent. 

The  rule  in  compensation  cases  does  not  require  the  highest  degree  of 
evidence;  it  is  satisfied  if  there  is  some  evidence  of  a  probative  character 
to  support  the  findings  of  the  Commission. 

Appeal  by  the  defendants,  Page  Brothers  and  another, 
from  a  decision  and  award  of  the  State  Industrial  Commission, 
entered  in  the  office  of  said  Commission  on  or  about  the 
9th  day  of  November,  1920. 

3amt%  J.  Mahoney  [Oeorge  J.  Stacy  of  counsel],  for  the 
appellants. 

Charles  D.  Newton,  Attomey-General  [B.  C.  Aiken,  Deputy 
Attamey-Oeneral,  of  counsel],  for  the  respondents. 

WOODWABD,  J.: 

The  claimant's  son,  Henry  Bennett,  met  with  an  accident 
on  the  1st  of  December,  1917,  and  died  on  the  ninth  of 
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December  in  the  same  year.  He  was  at  the  time  in  the  employ 
of  Page  Brothers,  but  the  accident  occurred  iqmn  the  premises 
of  the  Metropolitan  Tobacco  Company,  where  a  heavy  iron 
gate  fdl  upon  the  claimant's  intestate,  produeiog  the  injuries 
from  which  he  died*  The  claimant  and  her  hudxmd,  pursuant 
to  the  provisions  of  section  29  iA  the  Wcvkmen's  Compoisa- 
tion  Law,  filed  a  notice  of  dection  with  the  State  Industrial 
Conmiission  to  sue  the  Metropolitan  Tobacco  Cooqnny  for 
the  death  of  their  son.  A  lawyer  was  employed  and  an  action 
was  brou^t  against  the  tobacco  conqiany,  but  was  discon- 
tinued by  consent  on  the  7th  day  of  June,  1920,  two  and 
one-^ialf  years  after  the  cause  of  action  accrued,  and  it  is  the 
contention  of  the  aiqKllants,  resisting  an  award  sabsequentiy 
made  by  the  State  Industrial  Commission  to  the  mother  of 
the  decedent  as  a  dependent,  that  having  elected  to  sue  the 
tobacco  company,  and  such  action  having  been  discontinued 
six  months  after  the  Statute  of  Limitations  had  run,  the 
claimant  is  estopped  to  aaaoi  ri^ts  under  the  Worknum's 
Compensation  Law. 

We  are  of  the  opinion  that  the  appellants  misconstrue  the 
provisions  of  the  statute  gpveming  this  question.  It  was 
held  in  Travelers  Insurance  Co.  v.  Padula  Co.  (224  N.  Y. 
397)  that  section  29  of  the  Workmen  s  Compensation  Law 
created  a  new  cause  of  action  in  the  dependents,  independait 
of  and  not  created  by  section  1902  of  the  Code  of  Civil  Pro- 
cedure; and  we  find  no  limitation  upon  the  rig^t  of  action 
within  the  limits  of  the  act  here  under  consideration.  The 
limitation  of  a  cause  of  action  under  section  1902  of  the  Code 
of  Civil  Procedure  is  undoubtedly  an  essential  element  of  that 
cause  of  action,  but  it  does  not  extend  to  other  causes  of  action 
created  by  other  provisions  of  law.  Besides  it  is  provided  by 
section  29  of  the  Workmen's  Compensation  Law  that  "  a  com- 
promise of  any  such  cause  of  action  by  the  employee  or  his 
dependents  at  an  amount  less  than  the  compensation  provided 
for  by  this  chapter  shall  be  made  only  with  the  written 
approval  of  *  *  *  the  person,  association,  corporation,  or 
insurance  carrier  liable  to  pay  the  same,"  and  while  a  dis- 
continuance of  an  action  without  results  may  not  be  a 
technical  compromise  of  the  cause  of  action  there  can  be 
little  doubt  that  the  Legislature  contemplated  that  the  cause 
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of  action  assigned  in  the  very  act  of  electing  to  0<;cept  com- 
pensation under  the  statute  (Workmen's  Compensation  Law, 
§  29,  as  amd.  by  Laws  of  1917,  chap.  705)  should  survive  for 
the  benefit  of  whoever  should  ultimately  be  entitled  to  the  pro- 
ceeds. The  election  on  the  part  of  dependents  to  bring  an 
action  against  a  third  party  does  not  operate  to  relieve  the 
employer  or  insurance  carrier;  the  statute  provides  that  the 
insurance  carrier  "  shall  contribute  only  the  deficiency,  if  any, 
between,  the  amount  of  the  recovery  against  such  other  person 
actually  collected,  and  the  compensation  provided  or  estimated 
by  this  chapter  for  such  case."  (§  29.)  The  advantage  to 
the  dependents  is  to  be  f oxmd  in  the  fact  that  if  they  succeed 
in  recovering  more  than  the  amount  of  the  compensation  they 
are  at  liberty  to  retain  the  sum  so  recovered,  with  the  assur- 
ance that  if  they  recover  less  the  deficiency  is  to  be  made  up 
to  them,  and  it  seems  from  the  discussion  in  Travelers  Insur^ 
ance  Co.  v.  Padvla  Co.  (supra)  that  the  assignee  of  the  cause 
of  action  takes  it  with  all  the  rights  which  any  other  assign- 
ment of  a  cause  of  action  would  carry. 

No  rights  of  the  appellants  being  sacrificed  by  reason  of 
the  discontinuance  of  the  action,  we  are  of  the  opinion  that 
the  election  to  sue  the  tobacco  company,  and  the  subsequent 
action  on  the  part  of  the  claimant,  do  not  operate  to  estop 
her  from  asserting  a  claim  as  a  dependent.  We  are  thus 
brought  to  consider  the  further  objection  that  the  evidence 
does  not  show  dependence  on  the  part  of  the  claimant. 

While  the  evidence  is  unsatisfactory,  we  are  of  the  opinion 
that  there  is  sufficient  to  show  that  the  claimant  was  in  some 
measure  dependent  upon  the  decedent.  The  rule  in  com- 
pensation cases  does  not  require  the  highest  degree  of  evi- 
dence; it  is  satisfied  if  there  is  some  evidence  of  a  probative 
character  to  support  the  findings  of  the  Conmiission. 

The  award  should  be  afl&rmed. 

Award  unanimously  aflirmed. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  John  F.  Dunn,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
V.  Brooklyn  Rapid  Transit  Company,  Employer  and 
Self-Insurer,  Appellant. 

Third  Department,  July  7,  1921. 

Workmen's  Compensation  Law  —  eontinuinff  disability  —  rehearinir 
and  further  award  —  evidence  not  Justifying  conclusion  that 
claimant  was  not  able  to  work  —  when  unsworn  statement  signed 
by  doctor  not  competent  evidence. 

The  claimant  was  injured  in  February  and  returned  to  work  in  Maioh, 
one  month  after  the  injury,  for  which  loss  he  was  paid,  and  he  ccmtinued 
to  work  until  the  last  of  August  when  he  quit  and  then  asked  for  a 
rehearing  of  his  case. 

Held,  that  there  is  no  evidence  to  support  the  contention  of  the  claimant 
that  he  was  not  able  to  work  at  the  time  he  quit  and  at  the  time  of  the 
rehearing. 

An  unsworn  statement  signed  by  a  person  purporting  to  be  a  doctor, 
addressed  to  no  one,  to  the  effect  that  the  claimant  was  not  able  to  work, 
which  did  not  connect  up  with  the  accident  in  any  way,  was  clearly 
incompetent  as  evidence. 

John  M.  Kellogg,  P.  J.,  dissents. 

Appeal  by  the  defendant,  Brooklyn  Rapid  Transit  Com- 
pany, from  a  decision  and  award  of  the  State  Industrial  Com- 
mission, entered  in  the  office  of  said  Commission  on  the 
27th  day  of  January,  1921. 

George  D.  Yeomans  [Harold  L,  Warner  of  counsel],  for  the 
appellant. 

Charles  D.  Newtorij  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Woodward,  J.: 

The  claimant  was  injured  on  the  19th  day  of  February, 

1920,  and  returned  to  work  on  the  nineteenth  of  March 

following.    He  was  paid  compensation  for  the  time  lost  and 

resumed  work.    He  lost  five  or  six  days  in  the  month  of  May 

^following,  though  it  does  not  appear  clearly  that  this  had 
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anything  to  do  with  the  accident,  and  with  this  exception 
continued  at  work  until  the  28th  day  of  August,  1920,  which 
date  appears  to  have  been  the  same  as  the  commencement  of 
the  general  strike  of  employees  of  the  Brooklyn  Rapid  Transit 
Company,  when  he  quit  work  and  has  been  out  of  the  employ- 
ment since. 

On  the  twenty-second  day  of  September  the  claimant  wrote 
the  State  Industrial  Commission  a  letter,  claiming  that  he 
had  "  suffered  untold  pain  and  agony  "  from  the  time  of  the 
accident,  and  requesting  a  rehearing  of  his  case.  The  Com- 
mission directed  a  rehearing,  and  upon  such  hearing  made  a 
second  award  for  twenty-two  weeks  of  disabihty  at  fifteen 
dollars  per  week,  aggregating  $330,  and  continued  the  case. 
The  employer  appeals  from  this  award. 

Upon  the  rehearing  of  this  case  the  claimant  testified  that 
he  "was  not  able  to  work"  on  the  twenty-ei^th  day  of 
August;  that  he  did  not  go  out  on  strike  on  the  twenty-ninth 
of  August;  that  he  "  was  not  able  to  work,"  but  he  gives  no 
reason  why  he  was  not  able  to  work  at  that  time,  and,  for  all 
that  appears,  he  may  have  had  a  stomachache.  At  this 
hearing  the  claimant  also  said  that  "  I  am  not  able  to  work," 
referring  to  the  time  of  the  hearing;  said  that  his  hand  was 
kind  of  sore  and  that  "  my  head  bothers  me  —  got  hit  with 
a  heavy  gate  —  three  stitches."  It  was  conceded  that  with 
the  exception  of  five  or  six  days  in  May  the  claimant  had 
worked  from  the  nineteenth  of  March  to  the  twenty-eighth 
day  of  August,  and  his  testimony  that  he  was  not  able  to 
work  is  merely  his  own  expression  of  his  feelings,  without 
disclosing  any  foundation  for  the  conclusion,  and  if  accepted 
and  acted  upon  is  the  equivalent  of  permitting  a  man  to  be  a 
judge  in  his  own  case.  The  Commission  was  not  willing, 
apparently,  to  make  an  award  upon  this  testimony,  and  an 
examination  was  ordered.  The  claimant  was  sent  to  the 
medical  department,  and  upon  returning  was  asked  a  few 
questions  and  then  the  case  was  adjourned  to  permit  of  an 
examination  by  a  neurologist. 

Dr.  Dana,  the  neurologist,  reported.  He  came  to  the  con- 
clusion that ''  the  man  is  suffering  from  a  traumatic  hystma 
with  a  certain  amount  of  malingering  element,"  which,  in 
plain  English,  means  that  the  claimant  is  trjdi^  to  deceive 
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Webster^s  International  Dictionary  defines  "  malingerer  "  by 
explaining  that  in  the  army  "  a  soldier  ♦  *  ♦  who  feigns 
himself  sick,  or  who  induces  or  protracts  an  illness,  in  order 
to  avoid  doing  his  duty  "  is  a  malingerer;  hence,  in  general, 
one  who  shirks  his  duty  by  pretending  illness  or  inability, 
and  mahngering  is  "  to  act  the  part  of  a  malingerer;  to  feign 
illness  or  inabihty."  The  doctor  continues:  "  He  appears  to 
be  very  much  disgruntled  over  the  way  he  has  been  treated 
and  appears  to  think  he  should  be  properly  cared  for  on 
account  of  his  injury."  The  report  of  the  doctor  is  to  be 
construed  in  the  light  of  this  conclusion,  for  it  is  based  upon 
the  claimant's  statements  as  to  the  history  of  his  case,  and 
it  is  clear  that  the  doctor  does  not  believe  these  statements 
in  full.  The  doctor  says  that  upon  his  physical  examination 
he  found  him  "  a  well-nourished,  strong-looking  man."  He 
further  says:  ''  He  claims  that  he  does  not  feel  the  prick  of 
a  pin  over  the  whole  of  the  lower  extremities,  but  there  is 
no  loss  of  deep  sensation.  While  the  man  walked  about 
my  room  holding  his  arms  rigid  and  did  not  swing  them,  I 
noted  that  when  he  was  on  the  street  he  walked  with  a 
perfectly  natural  gait  and  swing  of  arms." 

It  seems  entirely  plain  that  there  is  nothing  in  the  report 
which  supports  the  conclusion  of  the  claimant  that  he  was 
not  able  to  work  on  the  twenty-eighth  day  of  August  and  at 
the  time  of  the  hearing,  and  the  only  other  possible  foundation 
is  the  statement  of  one  signing  himself  ^'  A.  H.  Longstreet, 
M.  D."  The  statement  is  not  sworn  to,  is  not  witnessed 
by  any  one,  and  depends  for  its  authority  merely  upon  the 
signature,  which  is  not  identified  by  any  one.  This  statement 
reads  that  "  This  is  to  certify  that  Mr.  John  F.  Dunn  is  under 
my  care  suffering  from  headaches  and  insomnia  and  occasional 
dizziness  on  exertion,  and  while  improving  does  not  appear 
to  be  able  for  some  time  to  return  to  work."  This  certificate 
is  addressed  to  no  one,  does  not  connect  up  with  the  accident 
in  any  manner,  and  is  clearly  not  evidence.  Section  72  of  the 
Workmen's  Compensation  Law  provides  that  "  the  Commission 
may  cause  depositions  of  witnesses  residing  within  or  without 
the  State  to  be  taken  in  the  manner  prescribed  by  law  for 
like  depositions  in  civil  actions  in  the  Supreme  Court,"  and 
this  clearly  excludes  the  idea  that  any  mere  declaration  of 
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an  unidentified  person  may  be  used  in  evidence  to  establish 
a  right  to  compensation.  There  is,  therefore,  Kterally  no 
evidence  in  support  of  the  present  award.  The  vague  words 
of  the  claimant,  supported  only  by  an  alleged  certificate, 
unsworn  and  unautheiiticated  in  any  manner,  and  without 
apparent  reference  to  the  accident  out  of  which  the  original 
injury  arose,  may  not  be  characterized  as  evidence.  (Matter 
of  Caae,  214  N.  Y,  199;  Matter  of  Jordan  v.  Decorative  Co., 
230  id.  522,  627.) 

No  reason,  constituting  evidence,  is  given  why  the  claimant 
did  not  continue  his  employment.  He  had  worked  for  months, 
with  only  a  few  days  of  interruption,  not  shown  to  be  due  to 
the  accident,  and  there  does  not  appear  to  have  been  any 
reason  why  he  could  not  have  continued  indefinitely.  "  The 
statute  was  not  adopted  that  sloth  might  be  a  source  of 
profit."     (Matter  of  Jordan  v.  Decorative  Co.,  supra.) 

The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting. 
Award  reversed  and  claim  dismissed. 


GoLDYE  SiEGEL,  Respondent,  v.  Monroe  M.  Schwarzchild, 
Doing  Business  imder  the  Firm  Name  and  Style  of  M.  M. 
Schwarzchild  &  Co.,  Appellant. 

First  Department,  July  1,  1921, 

Contraots  —  action  to  recover  on  trade  acceptance  —  goods  sold 
by  defendant  for  plaintlfl's  assignor  —  parol  evidence  admissible 
that  trade  acceptance  was  to  be  effective  only  on  sale  by  defendant 
to  third  person  and  to  protect  plaintiff's  assignor  against  buyer's 
insolvency. 

In  an  aetioa  on  a  trade  aceeptanee  given  by  the  defendant  to  the  plaintiff's 
assignor  in  which  it  appeared  that  the  goods  for  which  the  trade  aooeptance 
was  given  were  delivered  to  the  defendant  to  sell  on  commission,  parol 
evidence  was  admissible  on  behalf  of  the  defendant  to  show  that  the 
trade  acceptance  was  to  become  effective  only  in  case  the  goods  were 
sold  to  a  named  third  person,  and  that  it  was  to  stand  as  security  for  the 
I^orckase  price  to  protect  the  seller  against  the  insolvency  of  said  third 
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person.    Such  evidence  does  not  alter  the  oontract  but  est&bUshes  a 
condition  preceding  the  liability  upon  the  trade  acceptance. 
On  all  the  evidence,  held,  that  the  finding  of  the  jury  in  favor  of  the  defendant 
was  not  against  the  weight  of  the  evidence. 

Appeal  by  the  defendant,  Monroe  M.  Schwarzchild,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  3d  day  of  December,  1920,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
made  on  the  same  day  setting  aside  the  vwdict  of  the  jury 
in  favor  of  the  defendant. 

Edward  C.  Weinrib  of  counsel  [Shaine  &  Weinriby  attorneys], 
for  the  appellant. 

Morse  S.  Hirsch  of  counsel  [Samuel  Meyers  with  him  on  the 
brief;  Morris  &  Samuel  Meyers ^  attorneys],  for  the  respondent. 

Smith,  J.: 

The  action  is  brought  upon  a  trade  acceptance  in  the  sum 
of  $3,725.45  by  the  assignee  thereof.  It  se^ns  that  the 
plaintiff's  assignor  was  a  maker  of  shirt  waists  and  he  had 
in  his  place  a  large  quantity  of  georgettes,  which  are  pieces 
of  silk.  These  he  wanted  to  sell.  He  called  his  cousin, 
Lester  Wollman,  who  was  worldng  for  the  def^idant,  and 
th^eafter  made  an  arrangement  with  the  defaidant  v^ereby 
the  defendant  should  take  the  silk  and  sell  it  for  the  plaintiff. 
The  commission  upon  the  same  is  a  matter  of  some  dispute, 
but  it  is  probably  immaterial  here.  The  defendant  ther^ter 
found  one  of  its  old  custom^^  in  Ix)s  Angeles,  a  man  by  the 
name  of  Obrow,  who  wanted  some  of  these  silks,  but  would 
only  pay  two  dollars  and  thirty-two  and  one-half  cents,  while 
the  plaintiflf's  assignor  want^  two  dollars  and  thirty-five 
cents.  It  was  afterwards  agreed  that  they  might  be  sold  for 
two  dollars  and  thirty-two  and  one*half  cents,  and  it  is  claimed 
on  the  part  of  the  plaintiff  that  the  commission  was  increased 
to  three  per  cent  and  on  the  part  of  the  defendant  that  the 
commission  was  decreased  from  four  per  cent  to  three  per 
cent.  Plaintiff's  assignor  did  not  know  this  customer,  but  the 
defendant  did,  and  plaintiff's  assignor  was  not  willing  to  take 
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the  risk  unless  the  defendant  would  give  him  a  trade  accept- 
ance for  the  amoxmt  of  merchandise  which  is  the  trade 
acceptance  which  was  afterwards  given^  and  upon  which  this 
suit  is  brought. 

The  defendant  here  defends  as  against  this  trade  acceptance 
and  seeks  to  prove  that  this  was  given  to  the  plaintiff  simply 
to  secure  the  plaintiff  against  the  insolvency  of  this  man 
Obrow  in  case  the  sale  was  made  to  him,  and  the  jury  found 
that  such  was  the  fact.  The  trial  judge,  however,  seems  to 
have  held  in  the  first  place  that  this  is  no  defense  because  it 
would  vary  a  written  contract  by  parol,  and  secondly,  that 
the  evidence  does  not  support  it. 

Upon  the  question  as  to  whether  the  finding  of  the  jury 
is  against  the  weight  of  evidence  I  think  that  it  was  not 
against  the  weight  of  evidence.  There  was  abundant  evidence 
upon  which  such  fact  could  be  found.  Here  was  a  ddivery 
of  these  goods  to  the  defendant  to  sell  on  commission.  Upon 
the  evid^ice  the  commission  was  changed  and  the  price  was 
changed.  It  is  true  that  the  trade  acceptance  states  that 
it  was  made  upon  the  purchase  of  goods.  The  statement  of 
the  consideration  did  not  bind  either  party  and  can  be  con- 
tradicted, while  the  statement  of  the  obligations  of  a  contract 
cannot  be  altered  by  parol  evidence.  The  evidence  was 
competent  to  show  that  the  trade  acceptance  was  to  become 
effective  only  in  case  the  goods  were  sold  to  Obrow,  and  then 
stand  as  security  for  the  purchase  price.  This  is  not  a  con- 
dition subsequent,  it  is  a  condition  preceding  the  liability  upon 
the  trade  acceptance.  Under  the  authorities  this  fact  may 
be  shown.  {Smith  v.  Dotterweich,  200  N.  Y.  299;  Grannis 
V.  Stevens  J  216  id.  587;  TiUe  Guarantee  &  Trust  Co.  v.  Pant, 
192  App.  Div.  268,  320.) 

The  judgment  and  order  should  be  reversed,  with  costs,  and 
verdict  reinstated,  and  judgment  entered  thereon,  with  costs. 

Plaske,  p.  J.,  Laughlin,  Paqe  and  Merrell,  JJ.,  concur. 

Judgment  and  order  rey^^rsed,  with  costs,  verdict  reinstated 
and  judgment  ordered  to  be  entered  thereon,  with  costs. 

App.  Div.—  Vol.  CXCVII.       48 
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Julius  Mautner,  Respondent,  v.  Charles  Eitingon,  Indi- 
vidually and  as  a  Surviving  Copartner  of  W.  Eitingon  & 
Co.,  Defendant,  Impleaded  with  Motty  Eitingon,  Appel- 
lant.    (Action  No.  1.) 

First  Department,  July  1,  1921. 

Contracts  —  contract  to  share  losses  in  winding  up  corporation 
which  parties  owned  is  not  indefinite  —  complaint  in  action  to 
recover  for  losses  not  stating  cause  of  action. 

The  contract  between  the  parties  to  this  aotion  in  referenoe  to  the  winding 
up  of  a  corporation  in  which  they  held  the  same  number  of  shares  of 
stock,  which  was  as  follows:  *'  We  hereby  agree  to  shsfe  the  losses, 
whatever  th  y  may  be,  out  of  the  winding  up  of  the  F.  G.  Wright  Fur 
Co.  equally,"  was  not  so  indefinite  and  uncertain  that  its  meaning  could 
not  be  und^^tood,  for  it  is  evident  that  the  writing  did  not  set  forth  the 
entire  engagement  of  the  parties,  and  furthermore  the  parties  acted  under 
it  and  it  has  been  fully  executed  except  as  to  the  sharing  of  losses. 

The  complaint  herein  which  alleged  merely  that  the  aJQfaurs  of  the  corporation 
w^e  wound  up  and  settled  and  that  the  plaintiff's  copartnership  suffered 
a  loss  of  which  the  sum  demanded  in  the  complaint  was  one-half,  was 
insufficient  since  the  agreement  was  not  that  the  defendants  would  pay 
one-half  the  losses  suffered  by  the  plaintiff,  but  that  they  would  share 
equally  the  losses  arising  out  of  the  liquidation. 

Smith,  J.,  dissents. 

Appeal  by  the  defendant,  Motty  Eitingon,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  30th  day  of  March,  1921,  overruling  said  defend- 
ant's demurrer  to  the  complaint. 

John  Schtdman  of  counsel  [Hays  &  Wadhamsy  attorneys], 
for  the  appellant. 

Bertram  Sommer,  for  the  respondent. 

Page,  J.: 

The  complaint  alleges  that  the  defendants,  together  with 
one  Waldemar  Eitingon,  now  deceased,  were  copartners,  and 
that  the  plaintiff  and  one  Ahlswede  were  also  copartners; 
and  that  in  October,  1914,  the  plaintiff's  and  defendants' 
copartnerships  were  holders  of  stock  in  equal  amounts  in  a 
corporation  known  as  the  F.  G.  Wright  Fur  Company.     This 
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corporation  was  indebted  to  the  plaintiff's  copartnership  in 
the  sum  of  $59,000,  payment  of  which  was  demanded.  As  the 
corporation  was  unable  to  pay,  Ahlswede,  the  plaintiff  and 
defendants  entered  into  an  agreement  wherein  the  plaintiff 
and  Ahlswede  agreed  to  forbear  from  suit  on  the  indebtedness, 
and  it  was  agreed  that  the  affairs  of  the  said  corporation 
should  be  wound  up  and  that  any  loss  incurred  in  the  winding 
up  of  the  affairs  of  said  corporation  would  be  shared  equally 
by  the  two  copartnerships.  The  only  memorandum  of  said 
agreement  that  was  reduced  to  writing  was  the  following: 

"  October  8,'  1914. 
"  We  hereby  agree  to  share  the  losses,  whatever  they  may 
be,  out  of  the  winding  up  of  the  F.  G.  Wright  Fur  Co.  equally. 

"  W.  EITINGON  &  CO. 
"  MAUTNER  &  AHLSWEDE." 

The  complaint  further  alleges  that  the  plaintiff's  copart- 
nership forbore  from  suit;  that  the  affairs  of  the  corporation 
were  wound  up  and  settled;  that  the  plaintiff's  copartnership 
suffered  a  loss  of  $13,913.90,  of  which  sum  it  demanded  one- 
half,  or  $6,956.95,  of  the  defendants;  that  payment  thereof 
was  refused;  and  that  the  plaintiff  has  duly  performed  all 
the  terms  and  conditions  of  the  agreement  on  his  part  to  be 
performed. 

The  defendant's  demurrer  on  the  ground  of  insufficiency 
was  overruled.  The  first  point  of  the  appellant  is  that  the 
contract  was  indefinite.  He  treats  the  written  memorandum 
as  the  entire  contract,  whereas  it  is  evident  that  the  writing 
did  not  set  forth  the  entire  engagement  of  the  parties.  The 
contract  was  partly  oral  and  partly  written,  as  stated  in  the 
complaint.  The  contract  was  not  so  indefinite  and  uncertain 
that  its  meaning  could  not  be  understood,  for  the  parties 
acted  under  it  and  it  is  fully  executed  except  as  to  the  sharing 
of  losses. 

But  in  my  opinion  the  complaint  is  insufficient.  The 
engagement  was  not  that  the  defendants  would  pay  one- 
half  of  the  loss  suffered  by  the  plaintiff,  but  that  they  would 
share  equally  the  losses  arising  out  of  the  liquidation  of  the 
corporation.  If  the  plaintiff  wound  up  the  affairs  of  the 
corporation  and  paid  the  debts  and  thus  bore  the  entire  loss 
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of  the  corporation,  then  he  would  have  a  right  to  demand 
one-half  thereof  from  the  defendants.  The  complaint  lacks 
such  allegation.  While  it  may  be  that  the  plaintiff  suffered 
a  loss,  the  defendants  also  may  have  suffered  a  loss  by  the 
winding  up  of  the  corporation. 

The  order  should  be  reversed,  with  ten  dollars  costs,  and 
the  demurrer  sustained,  with  ten  dollars  costs,  with  leave  to 
the  plaintiff  to  serve  an  amended  complaint  within  ten  days 
of  the  service  of  a  copy  of  the  order  entered  herein  with 
notice  of  entry  thereof,  upon  payment  of  the  costs  hereby 
imposed. 

Clarke,  P.  J.,  Dowling  and  Greekbaum,  JJ.,  concur; 
Smith,  J.,  dissents. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  and  demurrer  sus- 
tained, with  leave  to  plaintiff  to  serve  amended  complaint  on 
pajrment  of  said  costs. 


Julius  Mautner,  Respondent,  v.  Charles  Eitingon,  Indi- 
vidually and  as  a  Surviving  Copartner  of  W.  Eitingon  & 
Co.,  Defendant,  Impleaded  with  Motty  Eitingon,  Appel- 
lant.   (Action  No.  2.) 

[First  Department,  July  1,  1921. 

Partnership  —  simple  eontraet  executed  by  part  of  partners  Mndt 
all  though  sealed  —  complaint  in  action  for  accounting  on  scaled 

contract  —  implied  ratification.  i 

•"•   •  .  —   - 

A  simple  eontraet  executed  by  a  part  of  the  members  of  a  partnerdiip 
entered  into  in  the  course  of  the  partnership  business,  which  is  not  by 
law  or  by  the  custom  of  trade  required  to  be  under  seal,  and  which 
would  bind  the  partnership  if  it  were  executed  as  a  simple  contract,  will 
bind  all  the  partners  though  there  may  have  been  an  unnecessary  seal 
attached,  and  in  an  action  thereon  for  an  accounting,  a  complaint  against 
all  of  the  partners  is  good,  though  it  is  not  alleged  that  the  partner  who 
did  not  execute  the  instrument  had  ratified,  approved  or  oonfirmed  the 
contract  or  knowingly  received  benefits  thereunder. 

Furthermore,  the  allegations  in  the  complaint  that  the  parties  for  several 
years  did  business  under  the  contract  and  that  the  defendants  realized 
large  profits  therefrom  tend  to  show  that  the  defendants  did,  by  accepting 
the  benefits  of  the  contract,  impliedly  ratify  it. 
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Appeal  by  the  defendant,  Motty  Eitingon,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  olBBce  of  the  clerk  of  the  coimty  of  New 
York  on  the  30th  day  of  March,  1921,  overruling  said  defend- 
ant's demurrer  to  the  complaint. 

John  Schtdman  of  counsel  [Hays  &  Wadhams,  attorneys], 
for  the  appellant. 

Bertram  Sammer,  for  the  respondent. 

Page,  J.: 

This  action  is  brought  against  Charles  Eitingon  and  Motty 
Eitingon,  individually  and  as  surviving  copartners  of  W. 
Eitingon  &  Co.,  for  an  accounting  of  a  joint  adventure, 
entered  into  pursuant  to  a  written  contract  under  seal.  The 
complaint  alleges  that  at  all  the  times  therein  mentioned 
and  at  the  time  of  the  making  of  the  agreement  defendants 
were  with  one  Waldemar  Eitingon,  now  deceased,  copartners 
doing  business  under  the  name  and  style  of  W.  Eitingon  & 
Co.  The  agreement,  a  copy  of  which  is  set  forth  in  the 
complaint,  recites  that  it  was  made  between  Waldemar  Eitin- 
gon of  the  city  of  New  York  and  Charles  Eitingon  of  the 
city  of  Leipsic,  Germany,  copartners  doing  business  under 
the  firm  name  of  W.  Eitingon  &  Co.,  and  the  plaintiff  and 
one  Ahlswede,  copartners  doing  business  under  the  firm  name 
of  Mautner  &  Ahlswede;  and  it  is  signed  and  sealed  as  follows: 
"  W.  EITINGON  &  CO.  (Seal.) 
"  MAUTNER  &  AHLSWEDE    (Seal)." 

The  agreement  was  terminated  by  mutual  consent  on 
January  1,  1920. 

The  point  urged  in  support  of  the  demurrer  is  that  the 
defendant  Motty  Eitingon  is  not  named  as  a  party  to  the 
agreement;  and  as  it  is  under  seal,  he  cannot  be  held  liable 
thereon,  because  the  complaint  contains  no  allegation  that 
he  ratified,  approved  or  confirmed  the  contract,  nor  any 
allegation  that  he  knowingly  received  any  benefits  thereimder. 
In  my  opinion  the  objection  is  not  well  founded. 

**  Each  partner  possessed  the  powers  the  law  attributes 
to  a  memb^  of  a  partnership  of  that  nature.  Each  con- 
stituted the  other  his  agent  for  the  purpose  of  entering  into 
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all  contracts  for  him,  and  for  the  partnership,  within  the 
scope  of  the  partnership  business."  {First  National  Bank  v. 
Farsim,  226  N.  Y.  218,  221.) 

The  general  rule  at  common  law  was  that  one  partner  had 
no  implied  authority,  by  virtue  of  the  partnership  relation 
alone,  to  bind  the  firm  or  other  partners  by  instruments 
under  seal;  hence  a  sealed  instrument  executed  in  the  name 
of  a  firm  by  one  of  its  members,  without  proper  authority, 
where  a  seal  was  necessary,  was  the  deed  of  such  member 
only,  and  he  alone  was  boimd  by  it.  (Gibson  v.  WardeUr  14 
Wall.  244,  247.  The  reason  of  this  rule  was  that  as  a  part- 
nership is  ordinarily  formed  for  the  purpose  of  commercial 
transactions,  and  the  contracts  and  documents  used  in  such 
transactions  do  not  require  seals,  authority  to  one  partner 
to  execute  a  deed  of  the  property  of  the  copartnership,  or  a 
bond,  which  is  required  to  be  imder  seal,  cannot  be  inferred, 
but  must  be  specially  conferred,  or  the  act  subsequently 
ratified,  such  instruments  not  beiSig  within  the  usual  scope 
of  the  purposes  of  the  partnership.  Where  a  certain  class 
of  sealed  instrimients  was  ordinarily  used  in  the  course  of 
the  business  to  transact  w.hich  the  partnership  was  formed, 
so  that  the  use  of  them  was  necessary  to  the  transaction  of  the 
business,  implied  power  to  one  partner  to  execute  them  in 
the  name  of  the  firm  was  recognized  and  his  signing  and 
sealing  in  the  firm  name  bound  the  partnership  and  the 
individual  members.  Thus  a  charter  party,  which  is  always 
a  sealed  instrument,  executed  by  one  member  of  a  firm  in 
the  partnership  name,  bound  all.  {Straffin  v.  Newell,  T.  U. 
P.  Charlt.  [Ga.]  163;  4  Am.  Dec.  705.)  It  logically  follows 
that  if  the  partner  executes  an  instrument  which  is  not  by 
law  or  by  the  custom  of  trade  required  to  be  under  seal,  and 
which  would  bind  the  partners  if  it  were  executed  as  a  simple 
contract,  it  will  bind  them,  although  there  may  have  been 
an  unnecessary  seal  attached;  and  the  seal  is  regarded  as 
surplusage.  {Gibson  v.  Warden,  supra;  WorraU  v.  Munn,  5 
N.  Y.  229,  243,  and  cases  there  cited.) 

Each  partner  is  the  general  agent  of  the  partnership  and 
of  the  other  members  of  the  firm  for  the  transaction  of  the 
partnership  business.  The  contract  in  this  action  was  a 
commercial  transaction  entered  into  in  the  course  of  its 
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business  and  for  its  benefit.  A  seal  was  not  necessary  to  give 
it  validity,  nor  are  such  contracts  usually  executed  under  seal 
by  merchants.  It  is  a  case  where  an  agent  duly  authorized 
to  make  the  contract  placed  an  unnecessary  seal  on  it.  There- 
fore, Motty  Eitingon,  being  a  member  of  the  partnership  of 
W.  Eitingon  &  Co.,  was  bound  by  the  contract  although  not 
specifically  mentioned  therein. 

Furthermore,  the  allegations  in  the  complaint  that  the 
parties  for  nearly  ten  years  did  business  under  the  contract 
and  that  the  defendants  realized  large  profits  therefrom  and 
have  not  accounted  to  the  plaintiff  therefor,  tend  to  show 
that  the  defendants  by  accepting  the  benefits  of  the  contract 
have  impUedly  ratified  it.  The  complaint  states  a  cause  of 
action  against  the  defendants. 

The  order  overruUng  the  demurrer  and  granting  leave  to 
withdraw  the  demurrer  and  answer  is  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Clakke,  p.  J.,  DowLiNG,  Smith  and  Greenbaum,  JJ., 
concur. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  defendant  to  withdraw  demurrer  and  to  answer 
on  payment  of  said  costs  and  ten  dollars  costs  of  motion  at 
Special  Term. 


Makcus  Helfand,  as  Trustee  in  Bankruptcy  of  Harsol 
Costume  Co.,  Inc.,  Respondent,  v.  Massachusetts  Bond- 
ing AND  Insurance  Company,  Appellant. 

First  Department,  July  1,  1921. 

Parties  —  action  by  trustee  in  bankruptcy  —  order  staying  pro- 
ceedings untU  security  for  costs  given — motion  to  substitute 
bankrupt  as  plaintiff  after  composition  and  to  vacate  order 
requiring  security  should  not  have  been  entertained  —  motion 
to  dismiss  complaint  not  before  court  —  failure  to  give  notice 
required  by  Code  of  CivU  Procedure,  §  768. 

Where,  in  an  action  by  a  trustee  in  bankruptcy  of  a  domestic  corporation, 
an  order  has  been  made  requiring  him  to  give  security  for  costs  and  staying 
all  proceedings  on  hia  part,  except  to  review  or  vacate  the  order,  until 
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said  security  shall  be  g:iven,  the  court  should  not  entertain  a  motkm 
by  the  trustee  before  security  was  giyen  for  the  substitution  <tf  the 
bankrupt  as  plaintiff  and  to  vacate  the  order  requiring  security,  which 
was  made  on  the  grounds  that  the  bankrupt  had  made  a  composition 
with  his  creditors  and  that  the  trustee  had  assigned  the  claim  in  suit  with 
other  assets  to  the  bankrupt,  and  that  as  the  latter  was  a  domestic  cor- 
poration, the  defendant  could  not  requbre  it  to  give  security  for  costs, 
for  the  motion  was  clearly  in  violation  of  the  stay. 

Joining  with  the  motion  for  substitution  a  motion  to  vacate  the  order 
requiring  security  did  not  excuse  the  violation  of  the  stay,  for  the  right 
to  move  to  vacate  the  order,  which  was  reserved  from  the  stay,  related 
to  such  a  motion  upon  facts  which  would  show  that  the  order  should  not 
have  been  granted  in  the  first  instance,  while  the  motion  which  was  made 
did  not  question  the  validity  of  the  order,  but  was  made  entirely  upon 
the  substitution  of  the  new  party,  and,  therefore,  was  anoiUary  to  the 
granting  of  that  motion. 

If  the  bankrupt  corporation  desires  to  be  substituted  in  this  action,  it  must 
come  into  the  case  with  the  burden  of  and  subject  to  all  prior  valid  orders 
of  the  court  and  must,  therefore,  give  security  for  costs. 

The  request  made  by  the  defendant  in  its  affidavit  in  opposition  to  the 
motion,  that  the  complaint  be  dismissed,  which  was  renewed  before  the 
Appellate  Division,  was  not  properly  before  the  court  since  the  defendant 
did  not  comply  with  section  768  of  the  Code  of  Civil  Procedure  requiring 
at  least  three  days'  notice  by  an  opposing  party  where  he  intends  to  move 
for  a  specified  relief  upon  the  hearing  of  the  motion. 

Grbenbaum  and  Smith,  JJ.,  dissent,  with  memorandunu 

Appeal  by  the  defendant,  Massachusetts  Bonding  and  Insur- 
ance Company,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  17th  day  of  May, 
1921,  granting  plaintiff's  motion  to  vacate  an  ord^  for 
security  for  costs,  permitting  service  of  an  amended  com- 
plaint without  security  for  costs  ^and  denjdng  defendant's 
motion  to  dismiss  the  complaint  for  failure  to  furnish  security 
for  costs. 

Albert  J.  Rifkind  of  counsel  [Thomas  T.  ReiUey  with  hkn 
on  the  brief;  Rifkind,  RdUey  &  Schwinzer,  attorneys}^  for  the 
appellant. 

Alex  Davis  of  counsel  [David  Goldstein  with  him  on  Uie 
brief;  Goldstein  &  Goldstein,  attorneys],  for  the  respondent. 
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Page,  J.: 

The  plaintiff,  a  trustee  in  bankruptcy  of  the  Harsol  Costume 
Co.,  Inc.,  brought  this  action  to  recover  on  a  policy  of  burglary 
insurance  for  a  loss  sustained  by  the  bankrupt  prior  to  the 
institution  of  the  bankruptcy  proceedings.  The  defendant 
immediately  apphed  for  and  obtained  an  order  requiring  the 
plaintiff  to  give  security  for  costs  and  staying  all  proceedings 
on  the  part  of  the  plaintiff  and  his  attorneys,  except  to  review 
or  vacate  the  order  until  such  security  was  given.  The 
plaintiff's  attorneys  obtained  several  extensions  of  time  to 
comply  with  the  order,  the  last  of  which  expired  on  May  5, 
1921.  On  May  2,  1921,  the  plaintiff  obtained  an  order  to 
show  cause  why  the  Harsol  Costume  Co.,  Inc.,  should  not  be 
substituted  in  place  of  the  plaintiff,  and  why  the  order  for 
security  for  costs  should  not  be  vacated.  The  grounds  of 
this  motion  were  that  the  said  corporation  had  made  a 
composition  with  its  creditors,  and  the  trustee  in  bankniptcy, 
pursuant  to  an  order  of  the  United  States  District  Court,  had 
assigned  the  claim  with  the  other  assets  of  the  said  corporation 
to  it,  and  that  as  the  latter  was  a  domestic  corporation,  the 
defendant  could  not  require  it  to  give  security  for  costs.  The  " 
motion  was  granted,  and  from  the  order  this  appeal  was  taken. 

The  court  should  not  have  entertained  the  motion,  as  it 
was  clearly  in  violation  of  the  stay.  The  action  could  have 
been  continued  by  the  original  party,  as  the  transfer  was 
made  after  action  brought.  (Code  Civ.  Proc.  §  756.)  The 
motion  was,  therefore,  one  for  favor  and  not  of  right.  Joining 
with  the  motion  for  substitution  of  party  a  motion  to  vacate 
the  order  requiring  security  did  not  excuse  the  violation  of 
the  stay;  for  the  right  to  move  to  vacate  the  order,  which  was 
reserved  from  the  stay,  related  to  such  a  motion  upon  facts 
which  would  show  that  the  order  should  not  have  been 
granted  in  the  first  instance.  The  motion  which  was  made 
did  not  question  the  validity  of  the  order,  but  was  based 
entirely  upon  the  substitution  of  the  new  party,  and,  there- 
fore, was  ancillary  to  the  granting  of  that  motion.  Orders 
when  made  must  be  obeyed,  or  the  penalties  for  disobedience 
enforced.  If  the  trustee,  because  of  a  transfer  of  the  claim 
did  not  desire  further  to  prosecute  the  action,  he  could  suffer 
a  dismissal  of  the  complaint  or  give  the  security  and  then 
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move  for  substitution.  If  the  complaint  were  dismissed  and 
an  action  conunenced  by  the  corporation,  it  might  be  that  it 
could  not  be  required  to  give  security  for  costs;  but  if  it 
desires  to  be  substituted  in  this  action,  it  must  come  into 
the  case  with  the  burden  of  and  subject  to  all  prior  valid 
orders  of  the  court. 

The  defendant's  attorney  at  the  end  of  his  affidavit  in 
opposition  to  the  motion  asked  that  the  complaint  be  dis- 
missed, and  renewed  his  apphcation  in  this  court.  The  Code 
of  Civil  Procedure  (§  768)  provides  that  the  adverse  party 
may,  at  least  three  days  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  a  notice  that  he  will  move  for  a  specified  relief  upon 
the  hearing  of  the  motion.  As  the  defendant  has  not  com- 
pUed  with  this  requirement  it  cannot  be  granted  relief  oh 
the  plaintiffs  motion  nor  on  this  appeal. 

The  order  will  be  reversed^  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Clarke,  P.  J.,  and  Dowling,  J.,  concur;  Smith  and  Grben- 
BAUM,  JJ.,  dissent. 

Greenbaum,  J.  (dissenting): 

Inasmuch  as  the  order  granting  defendant's  motion  for 
security  provided  '*  that  all  proceedings  on  the  part  of  the 
plaintifif  and  his  attorneys  are  hereby  stayed  except  to 
review  or  vacate  this  order,"  I  do  not  think  that  the  motion 
to  vacate  the  stay  coupled  with  one  to  substitute  the  bankrupt 
as  a  party  plaintiff  constituted  a  violation  of  the  order  stajdng 
plaintiff's  proceedings.  It  is  apparent  that  the  two  motions 
are  intimately  related  to  each  other  since  the  reason  for 
moving  to  vacate  the  stay  was  based  upon  the  fact  that  the 
plaintiff  was  no  longer  interested  in  the  subject-matter  of  the 
action  and  the  real  party  in  interest  was  the  bankrupt,  to 
which  the  claim  had  been  reassigned  by  order  of  the  Federal 
court  in  which  the  bankruptcy  had  been  pending. 

The  court  which  heard  the  motion  was  of  course  cognizant 
of  the  stay  and  in  my  opinion  properly  approved  of  the 
practice  of  moving  to  set  aside  the  stay  as  a  condition 
precedent  for  considering  the  further  motion  for  substitution. 
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Of  coiirse,  two  separate  motions  could  have  been  made,  but 
why  should  that  be  necessary  when  the  same  result  can  be 
accomplished  in  a  simple  manner  upon  a  single  motion? 
I  think  the  order  appealed  from  should  be  affirmed. 

Smith,  J.,  concurs. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


Max  Pottash  and  Harry  Pottash,  Doing  Business  as 
PoTTASH  Brothers,  Respondents,  Appellants,  v.  The 
Cleveland-Akron  Bag  Company,  Appellant,  Respondent. 

First  Department,  July  1.  1921. 

Sales  —  foreign  corporation  —  when  contract  executed  in  this  State 
—  action  to  recover  purchase  price  —  goods  shipped  to  plaintiffs 
on  bill  of  lading  to  order  of  owner  —  title  did  not  pass  where 
plaintiffs,  without  consent  of  owner,  secured  possession  of  bill 
of  lading  without  paying  draft  —  giving  defendant  delivery  order 
on  forwarding  agent  did  not  constitute  deUvery  where  order  did 
not  specify  particular  goods  —  delivery  to  carrier  not  delivefy  to 
buyer  where  biU  of  lading  issued  to  seUer  —  title  did  not  pass 
where  bill  of  lading  issued  to  seUer's  order  and  transferred  to 
bank  on  payment  of  draft  —  remedy  of  seUer,  if  any,  is  action 
for  non-acceptance. 

In  an  action  by  a  non-resident  against  a  foreign  corporation  to  recover  the 
purchase  price  of  goods,  the  contract  will  be  deemed,  for  jurisdictional 
purposes,  to  have  been  made  in  New  York  where  it  is  shown  that  the 
purchase  and  sale  of  the  goods  mentioned  was  negotiated  by  brokers 
in  the  city  of  New  York  and  that  the  bought  and  sold  notes  were  sent 
to  the  respective  parties  and  by  them  confirmed  and  returned  to  the 
brokers  and  by  them  exchanged  in  the  city  of  New  York. 

In  an  action  to  recover  the  piurchase  price  of  thirty-three  bales  of  burlap,  net 
cash,  ex  dock  Pacific  coast,  the  title  to  which  was  not  in  the  plaintiffs  at 
the  time  the  order^was  taken,  it  appeared  that  on  the  arrival  of  the  goods 
defendant  requested  that  they  be  shipped  to  a  third  person  and  the 
goods  were  so  shipped;  that  the  bill  of  lading  for  the  goods  was  made 
out  to  the  order  of  the  owner  and  that  a  draft  attached  was  forwarded 
to  the  residence  of  the  plaintiffs  for  collection;  that  the  plaintiffs  did 
not  pay  the  draft  but,  without  the  consent  of  the  owner,  caused  the  bill 
of  lading  to  be  detached  from  the  draft  and  then  drew  their  own  draft 
on  the  defendant  and  attached  the  bill  of  lading  to  it;  that  the  defendant 
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refused  to  pay  the  draft;  that  the  bill  of  lading  was  returned  to  the  owner 
who  subsequently  sold  the  goods  and  retained  the  proceeds. 

Held,  that  the  unauthorized  separation  of  the  bill  of  lading  from  the  draft 
of  the  owner  did  not  give  the  plaintiffs  title  to  the  goods  and,  therefore, 
never  having  had  title,  they  could  not  pass  title  to  the  defendant,  and  the 
court  properly  directed  a  verdict  for  the  defendant  on  this  cause  of  action. 

On  the  second  cause  of  action  for  the  purchase  price  of  one  hundred  bales 
of  burlap,  net  cash,  ex  dock  Pacific  coast,  it  appeared  that  the  phuntiffs 
purchased  the  goods  from  a  third  person;  that  said  third  person  gave  to 
plaintiffs  a  delivery  order  on  their  custom  house  broker  and  forwarding 
agent;  that  plaintiffs  indorsed  this  order  over  to  the  defendant,  attached 
a  draft  for  the  purchase  price,  and  forwarded  it  through  a  bank;  that  the 
delivery  order  did  not  identify  any  particular  bales  by  marks  or  numbers 
to  distinguish  them  from  other  bales  which  had  been  received  on  the 
same  steamship;  that  the  defendant  insisted  upon  some  tangible  evidence 
that  the  particular  goods  had  arrived  and  were  the  property  of  the 
plaintiffs;  that  the  goods  were  finally  shipped  on  bill  of  lading  to  the 
order  of  the  plaintiffs;  that  on  receipt  of  the  bill  of  lading  by  the  plaintiffs 
they  indorsed  it  in  blank,  attached  a  draft  upon  the  defendant  for  the 
purchase  price  and  delivered  the  draft  to  a  bank,  receiving  the  amount 
thereof  f^om  the  bank;  that  the  bank  forwarded  the  draft  with  the  bill 
of  lading  attached  and  was  subsequently  notified  that  payment  of  the 
draft  had  been  refused. 

Held,  that  the  delivery  order  on  the  custom  house  broker  was  not  sufScient 
to  constitute  a  good  delivery  under  the  contract  inasmuch  as  the  partioular 
bales  were  not  identified  by  it;  that  the  act  of  the  plaintiffs  in  indoraing 
the  bill  of  lading  to  the  bank  and  receiving  from  the  bank  the  purohase 
price  had  the  effect  of  vesting  the  title  to  the  goods  in  the  bank. 

Had  the  goods  been  delivered  to  the  carrier  and  a  straight  bill  of  lading 
received  or  a  bill  of  lading  to  the  order  of  the  buyer,  then  delivery  to  the  car- 
rier would  have  been  delivery  to  the  buyer,  but  the  goods  were  consigned 
to  the  seller  and  the  bill  issued  to  the  seller's  order,  and,  therefore,  title  or 
right  to  possession  did  not  pass  to  the  buyer  but  remained  in  the  seller. 

The  act  of  the  plaintiffs  in  presenting  the  bill  of  lading  with  the  draft  attached 
through  their  bank  constituted  a  good  tender  of  performance  and  under 
the  common  law  would  have  enabled  the  plaintiffs  to  maintain  an 
action  for  the  purchase  price,  but  under  section  144  of  the  Personal  Prop- 
erty Law,  an  action  for  the  price  can  be  brought  only  where  the  property 
in  the  goods  has  passed  to  the  buyer,  except  where  they  cannot  readily 
be  resold  for  a  reasonable  price,  and  in  such  a  case  the  seller  must  notify 
the  buyer  that  the  goods  are  thereafter  held  by  the  seller  as  bailee  for 
the  buyer;  the  instant  case  does  not  come  within  the  exception. 

The  plaintiffs'  right  of  action,  if  any,  is  for  damages  for  non-acceptanoe 
of  the  goods. 

Appeal  by  the  plaintiffs,  Max  Pottash  and  another,  from 
so  much  of  a  judgment  of  the  Supreme  Court,  entered  in  the 
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office  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  June,  1920,  and  from  so  much  of  an  order,  entered  in 
said  clerk's  office  on  the  8th  day  of  July,  1920,  amending 
said  judgment,  as  confirms  the  verdict  of  a  jury  rendered  by 
direction  of  the  court  in  favor  of  the  defendant  on  the  first 
cause  of  action,  and  abo  from  so  much  of  an  order,  entered 
in  said  clerk's  office  on  the  28th  day  of  June,  1920,  as  denies 
plaintiffs'  motion  to  set  aside  the  verdict  and  for  a  new  trial 
on  the  first  cause  of  action  n^e  upon  the  minutes. 

Appeal  by  the  defendant.  The  Cleveland-Akron  Bag  Com- 
pany, from  said  judgment,  and  also  from  so  much  of  said  order, 
entered  on  the  28th  day  of  June,  1920,  as  denies  defendant's 
motion  to  set  aside  the  verdict  and  for  a  new  trial  on  the 
second  cause  of  action  made  upon  the  minutes. 

Lawrence  E.  Brown  of  counsel  [Emilie  M.  Bullowa  with 
him  on  the  brief;  BuUowa  &  Bullowa,  attorneys],  for  the 
plaintiffs. 

Clifton  P.  Williamson  of  coimsel  [James  A.  Stevenson,  Jr., 
with  him  on  the  brief;  Alexander  &  Green,  attorneys],  for 
the  defendant. 

Page,  J.: 

The  first  defense  to  each  of  the  two  causes  of  action  alleged 
in  the  complaint  was  that  the  court  did  not  have  jurisdiction 
because  the  defendant  was  a  foreign  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  Ohio,  and  was 
not  at  the  times  mentioned  in  the  complaint,  or  at  the  time 
of  the  commencement  of  the  action,  doing  business  in  the 
State  of  New  York;  and  the  plaintiffs  were  residents  of 
Philadelphia  in  the  State  of  Pennsylvania;  and  the  agree- 
ment referred  to  in  the  complaint  was  not  made  and  by  its 
terms  was  not  to  be  performed  within  the  State  of  New  York. 

A  separate  trial  of  these  issues  was  ordered  and  upon  the 
trial  thereof  the  justice  presiding  submitted  to  the  jury  the 
following  questions  and  directed  the  following  answers  to  be 
given: 

"  1.  Were  the  contracts  in  suit  made  within  the  City  of 
New  York  or  elsewhere? 

'*  Answer.  In  the  City  of  New  York. 
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"  2.  Was  the  defendant  doing  business  in  the  City  of  New 
York  at  the  time  of  the  commencement  of  this  action? 

"  Answer.    No." 

The  proof  was  that  the  purchase  and  sale  of  the  goods 
mentioned  was  negotiated  by  brokers  in  the  city  of  New 
York  and  that  the  bought  and  sold  notes  were  sent  to  the 
respective  parties  and  by  them  confirmed  and  returned  to  the 
brokers  and  by  them  exchanged  in  the  city  of  New  York. 
The  contracts  were,  therefore,  made  in  the  city  of  New  York, 
and  the  verdict  was  properly  directed. 

The  remaining  issues  then  came  on  for  trial.  The  first 
cause  of  action  was  for  the  purchase  price  of  thirty-three 
bales  of  burlap  at  twenty-two  cents  per  yard,  net  cash,  ex  dock 
Pacific  coast,  arriving  on  the  steamship  Kangaroo.  It  was 
proved  that  the  defendant  was  notified  of  the  arrival  of  the 
goods  and  requested  that  they  be  shipped  to  the  Chicago- 
Detroit  Bag  Company  at  Goshen,  Ind.,  and  the  goods  were 
so  shipped  on  September  23,  1918.  The  goods  did  not  belong 
to  the  plaintiffs  but  to  Herman  Reach  &  Co.,  Inc.  The  goods 
were  shipped  by  the  latter  and  the  bill  of  lading  therefor  was 
made  out  to  the  order  of  Herman  Reach  &  Co.,  Inc.  On 
September  thirtieth  this  bill  of  lading  was  received  by  Herman 
Reach  &  Co.,  Inc.,  in  New  York  city,  and  on  the  same  day  a 
draft  was  drawn  on  the  plaintiffs  by  Herman  Reach  &  Co., 
Inc.,  attached  to  the  biU  of  lading,  and  forwarded  to  Phila- 
delphia for  collection.  On  October  second  the  draft  with  the 
bill  of  lading  attached  was  presented  to  the  plaintiffs  in 
Philadelphia.  The  draft  was  not  paid.  The  plaintiffs,  however, 
without  the  knowledge  or  consent  of  Herman  Reach  &  Co., 
Inc.,  caused  the  bill  of  lading  to  be  detached  from  the  draft 
and  then  drew  their  own  draft  on  the  defendant  and  attached 
the  bill  of  lading  to  it.  The  defendant  refused  to  pay  this 
draft  and  returned  it.  On  October  fourteenth  the  bill  of 
lading  was  returned  to  Herman  Reach  &  Co.,  Inc.,  their 
draft  on  the  plaintiffs  not  having  been  paid.  On  this  same 
date  the  goods  arrived  at  Goshen,  Ind.,  but  were  not  accepted; 
and  subsequently  Herman  Reach  &  Co.,  Inc.,  sold  the  thirty- 
three  bales  to  the  Central  Bag  Manufacturing  Company  of 
Chicago  and  retained  the  proceeds. 

The  plaintiffs  never  had  title  to  the  goods  and  could  not 
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pass  title  to  the  defendant.  The  unauthorized  separation 
of  the  bill  of  lading  from  the  draft  of  Herman  Reach  &  Co., 
Inc.,  did  not  give  the  plaintiffs  title.  It  was  a  tortious  con- 
version of  the  bill  of  lading.  {Bank  of  Rochester  v.  Jonee, 
4  N.  Y.  497,  601.)  In  order  to  maintain  an  action  for  the 
price  the  seller  must  prove  that  the  title  passed  to  the  buyer. 
(Sales  of  Goods  Act,  Pers.  Prop.  Law,  §  144,  as  added  by 
Laws  of  1911,  chap.  571;  Miller  v.  lingerer  &  Co.,  No.  1, 
188  App.  Div.  655,  660.)  The  plaintiffs  clearly  had  no  title 
to  the  goods  that  they  could  pass.  The  court  correctly 
directed  a  verdict  for  the  defendant  on  this  cause  of  action. 

The  second  cause  of  action  was  for  the  purchase  price  of 
100  bales  of  burlap  at  twenty-two  cents  per  yard  net  cash, 
ex  dock  Pacific  coast,  May  and /or  June  diipment  from  Cal- 
cutta. The  goods  arrived  at  Seattle,  Wash.,  on  board  the 
steamship  Shinibo  Mara  on  August  28,  1918.  The  100  bales 
had  been  the  subject  of  several  successive  contracts  of  sale 
which  led  to  delay,  and  the  case  was  further  complicated 
by  a  departure  from  the  terms  of  the  contract  with  resultant 
volimiinbus  correspondence.  The  salient  facts  of  the  case 
follow.  Tfhe  plaintiffs  had  agreed  to  purchase  these  100  bales 
from  Frame,  Leaycraft  &  Co.,  who  insisted  upon  payment 
of  cash  before  they  would  give  a  delivery  order  for  the  goods 
to  the  plaintiffs.  This  matter  was  adjusted  and  Frame, 
Leaycraft  &  Co.  gave  to  plaintiffs  a  delivery  order  on  George 
S.  Bush  &  Co.,  Inc.,  their  custom  house  broker  and  forwarding 
agent  at  Seattle.  Plaintiffs  indorsed  this  order  over  to  the 
defendant,  attached  a  draft  for  the  purchase  price,  and 
forwarded  it  through  a  balik.  This  delivery  order  did  not 
identify  any  particular  bales  by  marks  or  numbers  to  dis- 
tinguish them  from  other  bales  which  had  been  received  on 
the  steamship  Shirnbo  Maru.  The  defendant  insisted  upon 
some  tan^ble  evidence  that  the  particular  goods  had  arrived 
and  were  the  property  of  the  plaintiffs.  As  a  result  of  the 
correspondence  between  the  various  parties.  Frame,  Leaycraft 
&  Co.  by  telegraph  instructed  George  S.  Bush  &  Co.,  Inc., 
to  ship  the  goods.  In  accordance  with  these  instructions 
the  goods  were  shipped  on  September  20,  1918,  over  the 
Northern  Pacific  railway  and  a  bill  of  lading  issued  to  the 
order  of  plaintiffs  at  Cleveland,  notify  Cleveland-Akron  Bag 
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Company.  This  bill  of  lading  was  forwarded  to  the  plaintiffs 
at  Philadelphia.  Upon  receipt  thereof  the  plaintiffs  indorsed 
the  bill  of  lading  in  blank  and  attached  it  to  a  draft  upon  the 
defendant  for  $44,000,  the  purchase  price,  and  delivered  the 
draft  to  the  National  Security  Bank  of  Philadelphia,  which 
paid  to  plaintiff  $44,000  on  October  8,  1918.  On  October 
twelfth  the  plaintiffs  wrote  to  the  defendant:  ''  As  regards 
to  the  100  bales  from  the  S/S  Shimbo  Mara,  we  have  already 
collected  for  same,  namely  $44,000  from  the  bank  and  they 
will  no  doubt  demand  pajrment  upon  you  for  we  have  nothing 
further  to  say  on  this  particular  lot."  The  National  Security 
Bank  forwarded  the  draft  with  the  bill  of  lading  attached  to  the 
First  National  Bank  of  Cleveland,  and  was  subsequently  noti- 
fied that  payment  of  the  draft  had  been  refused.  This  action 
was  commenced  on  October  twenty-second  by  attachment. 

On  the  trial  the  plaintiffs  presented  two  theories  of  their 
delivery  of  the  goods  by  each  of  two  methods  of  constructive 
delivery:  (1)  By  giving  to  the  defendant  the  delivery  order; 
(2)  by  presenting  to  the  defendant  a  draft  for  the  purchase 
price  to  which  was  attached  a  bill  of  lading  showing  shipment 
of  the  goods  to  the  order  of  the  plaintiffs;  and  they  have 
argued  each  of  these  theories  upon  this  appeal. 

As  to  the  first  very  fittle  need  be  said.  Undoubtedly,  if  the 
plaintiffs  had  delivered  to  the  defendant  a  sufficient  ord^ 
on  the  persons  having  custody  of  the  goods  so  that  on  pre- 
sentation thereof  at  the  dock  in  Seattle  it  would  have  been 
entitled  to  the  immediate  possession  of  the  100  bales,  that 
would  have  been  a  good  delivay  imder  the  contract,  the 
property  in  the  goods  would  have  passed  to  the  defendant, 
and  the  plaintiff  could  have  maintained  an  action  for  the 
price.  It  was  testified  by  the  plaintiffs'  expert  that  to  make 
a  delivery  order  good  according  to  the  custom  of  the  trade, 
the  particular  bales  would  have  to  be  specified  and  dis- 
tinguished by  ntunbers  or  marks,  and  the  mere  fact  that  it 
said  on  a  certain  ship  would  not  be  sufficient.  The  plaintiffs' 
subsequent  dealings  with  the  goods  entirely  n^atived  the 
claim  that  with  the  delivery  of  this  order  title  to  the  goods 
passed  to  the  defendant.  The  shipment  of  the  goods  to  order 
of  the  plaintiffs  was  inconsistent  with  title  in  the  defendant. 
Although  this  may  have  been  an  error  on  the  part  of  George 
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S.  Bush  &  Co.,  Inc.,  nevertheless  plaintiflF  took  advantage  of 
the  situation,  delivered  the  order  bill  of  lading  indorsed  in 
blank  to  the  bank  and  received  the  purchase  price  from  it, 
thereby  vesting  it  with  title  to  the  goods,  which  the  plaintiffs 
could  not  have  done  linless  they  had  title.  These  subsequent 
acts  show  that  the  plaintiffs  knew  that  they  had  not  parted 
with  title  by  giving  to  the  defendant  the  delivery  order. 

Second.  It  may  be  assumed  from  the  correspondence  of 
the  parties  that  the  contract  was  modified  from  a  dehvery 
"  ex  dock  ^'  to  a  dehvery  "  f.  o.  b.  Seattle."  No  claim  is 
made  by  either  party  that  the  plaintiffs  were  to  pay  the 
freight  from  Seattle  to  Cleveland.  Had  the  goods  been 
dehvered  to  the  carrier  and  a  straight  bill  of  lading  received 
or  a  bill  of  lading  to  the  order  of  the  buyer,  then  the  dehvery 
to  the  carrier  would  have  been  a  dehvery  to  the  buyer.  But 
where,  as  in  this  case,  the  goods  are  consigned  to  the  seller, 
and  the  bill  is  issued  to  the  seller's  order,  title  or  right  to 
possession  does  not  pass  to  the  buyer  but  remains  in  the 
seller.  (Pers.  Prop.  Law,  §  101,  subd.  2,  as  added  by  Laws 
of  1911,  chap.  571;  Boss  v.  HtOchinson,  182  App.  Div.  88,  90.) 
The  rule  was  the  same  prior  to  adoption  of  the  "  Sales  of  Goods 
Act."  (Fanners  &  Mechanics^  Nat.  Bank  v.  Logan,  74  N.  Y. 
568,  578.)  The  plaintiffs  cannot  claim  that  their  property 
"  shall  be  deemed  to  be  only  for  the  purpose  of  securing 
performance  by  the  buyer  of  his  obhgations  imder  the 
contract "  (Pers.  Prop.  Law,  §  101,  subd.  2,  supra),  because 
they  exercised  the  right  of  disposition,  and  transferred  the  title 
and  right  of  possession  to  the  bank  and  notified  the  defend- 
ant that  "  we  have  nothing  further  to  say  on  this  particular 
lot."  Therefore,  title  did  not  pass  at  all  to  the  defendant. 
The  bill  of  lading  was  tendered  with  a  draft  attached. 
The  title  was  then  in  the  bank  and  would  not  pass  to  the 
defendant  except  on  payment  of  the  draft.  {Commercial 
Bank  of  Keokuk  v.  Pfeiffer,  108  N.  Y,  242,  250;  Bills  of 
Lading  Act,  Pers.  Prop.  Law,  §§  214,  215,  218,  as  added  by 
Laws  of  1911,  chap.  248.)  Tins  was  a  good  tendei;  of  per- 
formance and  under  the  common  law  of  this  State  would 
have  enabled  the  seller  to  maintain  an  action  against  the 
buyer  for  the  unpaid  purchase  price.  It  is  upon  cases 
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decided  before  the  passage  of  the  Sales  of  Goods  Act  that  the 
plaintiffs'  counsel  reHes.  Under  section  144  of  the  Personal 
Property  Law  (as  added  by  Laws  of  1911,  chap.  571)  an 
action  for  the  price  can  be  brought  only  where  the  property 
in  the  goods  has  passed  to  the  buyer,  except  where  they 
cannot  readily  be  resold  for  a  reasonable  price,  but  in  such 
a  case  the  seller  must  notify  the  buyer  that  the  goods  are 
thereafter  held  by  the  seller  as  bailee  for  the  buyer.  The 
instant  case  does  not  come  within  the  exception.  The  plain- 
tiffs' right  of  action,  if  any,  is  for  damages  for  non-acceptance 
of  the  goods.  (Pers.  Prop.  Law,  §  145,  as  added  by  Laws 
of  1911,  chap.  571.) 

At  the  close  of  the  case  both  parties  moved  for  the  direction 
of  a  verdict.  The  court  directed  a  verdict  for  the  defendant 
on  the  first  cause  of  action.  This  was  a  correct  disposition 
and  leads  to  an  affirmance  with  costs  on  the  plaintiffs'  appeal. 
The  court  directed  a  verdict  for  the  plaintiffs  on  the  second 
cause  of  action.  This  was  erroneous.  On  the  defendant's 
appeal  the  judgment  as  to  the  second  cause  of  action  will  be 
reversed,  with  costs,  and  judgment  ordered  for  the  defendant, 
with  costs. 

Clabke,  p.  J.,  DowuNG,  Merrell  and  Greenbaum,  JJ., 
concur. 

Judgm^t  so  far  as  appealed  from  by  plaintiffs  affirmed, 
with  costs;  so  far  as  appealed  from  by  defendant  reversed, 
with  costs,  and  judgment  ordered  for  defendant,  with  costs. 
Settle  order  on  notice. 


Henry  Mindlin  and  Loms  Rosenman,  Copartners,  Trading 
under  the  Firm  Name  and  Style  of  Mindlin  &  Rosenman, 
Appellants,  v.  Meyer  Dorfman,  Respondent. 

First  Department,  July  1, 1921. 

Evidence  —  admission  by  party  against  interest  may  be  proren 

without  warning. 

It  is  one  of  the  elementary  principles  of  the  law  of  evidence  that  the  state- 
ments of  a  party  as  to  any  fact  in  issue,  or  relevant  to  any  issue,  are 
admissible  as  primary  evidence  against  the  person  by  whom  they  are 
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made  and  it  is  not  necessary,  as  preliminary  to  the  introduction  of  such 
evidence,  to  ask  the  party,  while  on  the  stand,  whether  he  had  niade  the 
statements  about  to  be  offered  as  a  self-contradiction. 
DowuNO,  J.,  dissents. 

Appeal  by  the  plaintiffs,  Henry  Mindlin  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
New  York  on  the  1st  day  of  November,  1920,  upon  the  verdict 
of  a  jury,  and  also  from  an  order,  entered  in  said  clerk's  office 
on  the  same  day,  denying  plaintiffs'  motion  for  a  new  trial 
made  upon  the  minutes. 

Herman  Glaaser,  for  the  appellants. 

Arthur  Hutter  of  counsel  [Komblueh  &  Hviter,  attornejrs], 
for  the  respondent. 

Page,  J.: 

The  jury  rendered  a  verdict  for  the  defendant,  on  con- 
flicting evidence.    In  the  course  of  the  trial,  after  the  defend- 
ant had  given  testimony,  a  witness  for  the  plaintiffs  testified 
that  at  a  certain  time  and  place  ie  had  a  conversation  with 
the  defendant.    He  was  asked, "  What  was  that  conversation?  " 
It  was  objected  to  as  inunaterial,  irrelevant  and  incompetent. 
The  plaintiffs'  coimsel  then  stated,  "  I  propose  to  prove  an 
admission  against  interest."    Defendant's  coimsel  said,  "  But 
Mr.  Dorfman's  attention  ought  to  have  been  called  to  this." 
The  plaintiffs'  coimsel  then  asked  the  witness,  "  Did  you  have 
any  conversation  with  the  defendant  regarding  the  matters 
in  dispute  here?  "    Receiving  an  affirmative  answer  he  asked, 
"  What  was  that  conversation?  "     Defendant's  counsel  said, 
*'  The  same  objection.    Mr.  Dorfman  was  on  the  stand  and 
he  could  have  questioned  him  about  this  alleged  conversation 
if  he  wanted  to  rebut  it."    The  objection  was  sustained  and 
plaintiffs'  counsel  excepted. 

The  question  called  for  an  admission  against  interest  made 
by  a  party  relating  to  the  matters  in  dispute.     It  is  one  of 
the  elementary  principles  of  the  law  of  evidence  that  the 
statements  of  a  party  as  to  any  fact  in  issue,  or  relevant  to 
any  issue,  are  admissible  as  primary   evidence    agaoi^st  the 
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person  by  whom  they  are  made.  "  The  rule  requiring  that 
the  witness  must  have  been  warned  when  on  the  stand  and 
asked  whether  he  had  made  the  statement  about  to  be  oflfered 
as  a  self-contradiction,  has  always  been  understood  not  to 
be  appUcable  to  the  use  of  a  party's  admissions,  i.  c,  they  may 
be  offered  without  a  prior  warning  to  the  party."  (Wigm. 
Ev.  §§  1048,  1051.)  The  reason  for  the  difference  in  the  rule 
relating  to  witnesses  and  parties  is  that  the  only  object  of 
requiring  the  warning  is  to  provide  a  fair  opportunity  of 
explanation  before  the  witnesses'  departure,  whereas  a  party 
is  in  theory  present  during  the  trial,  and  has  in  fact  ample 
opportunity  to  protect  himself  by  taking  the  stand  for  any 
explanations  which  he  may  deem  necessary  afta:  hearing  the 
testimony  of  his  allied  admissions.  (Id.  §  1051.)  The 
learned  trial  justice  ared  in  excluding  the  evidence  for  the 
reason  assigned. 

An  admission  of  a  party  not  alone  tends  to  affect  the 
credibility  of  his  testimony,  but  also  the  bona  fides  of  his 
entire  case.  For  unless  he  can  show  that  it  was  not  made, 
iatended  or  correctly  tmderstood,  in  so  far  as  it  affects  his 
habiUty  he  is  bound  by  it.  {Baabe  v.  Squier,  148  N.  Y.  81, 
86.)  The  fact  that  the  admission  was  agaiast  the  interest 
of  the  party  making  it  adds  to  its  probative  value.  The 
exclusion  of  this  testimony  was,  therefore,  prejudicial  error 
and  requires  a  reversal  of  the  judgment. 

The  judgment  and  order  will,  therefore,  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellants  to  abide  the 
event. 

Clakke,  p.  J.,  Smith  and  Greenbaum,  JJ.,  concur; 
DowLiNG,  J.,  dissents. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellants  to  abide  event.^ 
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Bogert  &  Hopper,  Inc.,  Appellant,  v.  Wilder  Manufac- 
turing Company,  Respondent. 

First  Department,  July  1,  1921. 

Corporations  —  foreign  corporation  —  aenriee  of  summons  on  secre- 
tary and  treasurer  while  attending  manufacturers'  fair  in  this 
State  —  defendant  was  doing  biisiness  in  this  State  at  time  of 
service. 

The  law  is  well  settled  that  a  foreign  corporation  may  not  be  served  with 
process  merely  by  service  upon  an  officer  or  agent'  of  the  corporation 
temporarily  within  the  State,  unless  the  corporation  at  the  time  is 
transacting  business  in  this  State. 

The  defendant,  a  f<Hreign  corporation,  was  transacting  business  in  this 
State  at  the  time  the  summons  in  this  action  was  served  on  its  secretary 
and  treasurer  in  New  Xork  city,  where  it  appeared  that  at  the  time  of 
service  he  with  other  employees  of  the  defendant  was  in  attendance  upon 
a  manufacturers'  fair  which  continued  for  several  weeks;  that  the  defend- 
ant, represented  by  its  secretary  and  treasurer,  occupied  a  room  in  an 
hotel,  on  the  door  of  which  was  placed  a  sign  bearing  defendant's  name, 
and  exhibited  therein  samples  of  merchandise  for  sale  to  jobbers  who 
attended  the  fair;  that  said  secretary  took  such  orders  as  he  could  during 
the  period  of  the  fair,  and  that  the  main  purpose  of  the  defendant  being 
represented  was  to  take  orders  for  its  product. 

Appeal  by  the  plaintiff,  Bogert  &  Hopper,  Inc.,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  ofiEice  of  the  clerk  of  the  county  of 
New  York  on  the  7th  day  of  April,  1921,  granting  defendant's 
motion  to  set  aside  the  service  of  the  summons  and  complaint. 

Thomas  P.  Hall,  for  the  appellant. 

George  C.  Winne  of  counsel  [Crim  &  Wemple^  attorneys], 
appearing  specially,  for.  the  respondent. 

Merrell,  J.: 

The  defendant  is  a  foreign  corporation,  organized  and 
existing  under  the  laws  of  the  State  of  Missouri,  having  its 
office  and  factory  in  the  city  of  St.  Louis,  Mo.  The  summons 
and  complaint  herein  was  served  upon  one  Oliver  Bobe,  the 
secretary  and  treasurer  of  the  defendant  corporation,  in 
the  city  of  New  York.  At  the  time  of  the  service  of  the 
summons  and  complaint  herein  the  defendant's  said  secretary 
and  treasurer,  together  with  an  employee  of  the  defendlEinty 
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was  in  attendance  at  a  toy  manufacturers'  fair  held  at  the 
Imperial  Hotel  in  the  city  of  New  York.  The  toy  fair  in 
which  exhibitors  from  all  over  the  United  States  attend  and 
exhibit  their  wares  is  an  annual  function,  and  in  1921  was 
conducted  at  the  Hotel  Imperial,  New  York  city,  from  Febru- 
ary first  imtil  March  twelfth.  The  proofs  show  that  several 
manufacturers  were  exhibiting  their  wares  at  such  fair;  that 
the  defendant  corporation,  represented  by  its  said  secretary 
and  treasurer,  occupied  room  239  in  said  hotel  for  its  exclusive 
use;  that  over  the  outer  door  of  said  room  the  defendant, 
during  said  fair,  maintained  a  sign  reading,  ''  Wilder  Manu- 
facturing Company; "  that  besides  defendant's  secretary  and 
treasurer,  one  George  A.  Bauer,  an  employee  of  said  company, 
was  in  charge  of  said  room  and  the  merchandise  exhibited  for 
sale  therein.  While  said  fair  was  in  progress,  and  on  February 
7,  1921,  the  summons  and  complaint  herein  was  personally 
served  upon  said  secretary  $md  treasurer  of  the  defendant  in 
New  York  city.  Upon  a  motion  to  set  aside  such  service 
Bobe,  secretary  and  treasurer  of  the  defendant,  made  an  affi- 
davit that  the  defendant  participates  once  a  year  in  said  fair 
by  placing  on  exhibition  at  the  rooms  in  which  the  same  is  held 
samples  of  its  merchandise  in  common  with  all  the  principal 
toy  manufacturers  in  the  United  States;  that  said  fair  is 
attended  by  many  jobbers  and  other  merchants  from  all  over 
the  United  States,  and  that  all  of  the  exhibitors  at  said  fair, 
including  the  defendant,  take  such  orders  as  may  be  secured 
from  the  persons  attending  the  said  fair;  that  none  of  the 
merchandise  of  the  defendant  on  exhibition  is  for  sale  and 
none  of  it  is  sold;  that  every  order  taken  at  the  said  fair  is 
taken  to  be  forwarded  to  the  office  of  the  defendant  at  St. 
Louis  and  there  filled  and  the  credit  of  the  purchaser  there 
approved,  and  that  no  order  thus  taken  is  final  or  binding 
until  the  same  has  been  accepted  and  the  credit  of  the  pur- 
chaser approved  by  the  company's  office  at  St.  Louis. 

The  law  is  well  settled  that  a  foreign  corporation  may 
not  be  served  with  process  merely  by  service  upon  an  oflicer 
or  agent  of  the  corporation  temporarily  in  the  State,  unless 
the  corporation  at  the  time  is  transacting  business  in  the 
State.  {Tauza  v.  Susquehanna  Coal  Co.,  2SIQ  N.  Y.  259.) 
j^   The  only  question  involved   upon  this  appeal  is   as  to 
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whether  or  not,  under  the  circumstances  of  the  present  case, 
it  satisfactorily  appears  that  the  defendant  was,  within  the 
authorities,  transacting  business  in  the  State  of  New  York  at 
the  time  of  the  service  of  the  summons  and  complaint  herein 
upon  Bobe,  its  secretary  and  treasurer.  The  answering  affi- 
davit of  the  attorney  for  the  plaintiff  herein  states  that  the 
defendant  advertised  in  trade  papers,  advertising  its  complete 
line  of  toy  merchandise  at  said  fair  for  sale,  and  that  the 
said  attorney  received  from  Bauer,  defendant's  employee  at 
said  fair,  an  illustrated  catalogue  of  defendant's  merchandise 
and  saw  other  of  said  catalogues  at  said  fair  apparently  for 
the  purpose  of  distribution  and  obtaining  orders. 

It  seems  to  me  the  affidavit  of  defendant's  secretary  and 
treasurer  conclusively  proved  that  the  defendant  was,  through 
taking  orders  for  merchandise  at  said  fair  during  the  six  weeks 
of  its  continuance  and  transmitting  the  same  to  the  home 
office  of  the  defendant  at  St.  Louis,  clearly  doing  business  in 
the  State  of  New  York.  It  was  said  in  Tauza  v.  Susquehanna 
Coal  Co.  (220  N.  Y.  259)  that  "  Unless  a  foreign  corporation 
is  engaged  in  business  within  the  State,  it  is  not  brought 
within  the  State  by  the  presence  of  its  agents.  But  there  is 
no  precise  test  of  the  nature  or  extent  of  the  business  that 
must  be  done.  All  that  is  requisite  is  that  enough  be  done 
to  enable  us  to  say  that  the  corporation  is  here  [citing  cases]. 
If  it  is  here  it  may  be  served." 

It  clearly  appears  from  the  affidavit  of  the  defendant's 
secretary  and  treasurer  that  the  main  purpose  of  defendant's 
being  represented  at  said  fdir  was  to  take  orders  for  its 
wares.  In  so  doing,  I  think  that  unquestionably  the  defend- 
ant was  engaged  in  transacting  business  within  the  State  of 
New  York  at  the  time  of  the  service  of  said  summons,  and 
that  thereby  the  court  obtained  jurisdiction  of  the  defendant. 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with 
ten  dollars  costs. 

Clarkej,  p.  J.,  Laughlin,  Dowling  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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Adolph  Boskowitz,  Appellant,  v.  Hyman  Cohn  and  Others, 

Respondents. 

First  Department,  July  1,  1921. 

Landlord  and  tenant  —  action  for  injunction  to  restrain  tenant! 
from  permitting  Bublessees  to  continue  in  possession  —  provision 
against  subletting  without  consent  of  landlord  —  waiver  not 
defense  —  fact  that  landlord  would  not  suffer  irreparable  damages 
not  defense  —  relief  not  dependent  upon  absence  of  adequate 
remedy  at  law  —  landlord  entitled  to  mandatory  injunction 
pendente  lite  existing  sublessees  —  evidence  establishing  irrs- 
parable  damage  entitling  landlord  to  relief. 

In  an  action  by  a  landlord  for  an  injunction  restraining  his  tenants  from 
permitting  sublessees  to  continue  to  occupy  certain  portions  of  the 
premises  and  from  in  any  manner  subletting  the  premises  or  any  parts 
thereof  without  the  written  consent  of  the  landlord,  the  landlord  is 
entitled  to  a  mandatory  injunction  pendente  lite  summarily  removing 
the  sublessees  from  the  property,  where  it  appears  that  the  lease  con- 
tained a  covenant  prohibitiiig  the  tenants  from  subletting  any  portion 
of  the  premises  without  the  written  consent  of  the  landlord  and  that 
the  landlord  did  not  consent  in  writing  or  otherwise  to  the  subletting 
of  a  portion  of  the  premises  but  did  in  fact  refuse  such  consent  when 
application  was  made  therefor. 

The  contention  by  the  defendants  that  the  landlord  was  not  entitled  to 
temporary  relief  because  he  had  suffered  a  previous  subletting  and  for 
several  months  had  taken  no  steps  to  enforce  his  rights  against  the  present 
sublessees  cannot  prevail,  since  the  landlord  unequivocally  denies  any 
knowledge  of  any  previous  subletting  or  any  waiver  of  his  rights  as  to  the 
present  sublessees,  and,  moreover,  the  lease  expressly  provides  that  any 
waiver  of  a  breach  shall  not  affect  the  rights  of  the  landlord  as  to  any 
subsequent  breach. 

It  was  not  a  defense  to  the  application  for  said  mandatory  injunction 
pendente  lite  that  the  landlord  would  not  suffer  irreparable  damages  by 
continuance  of  the  tenancy  of  the  sublessees,  for  the  landlord  is  entitled 
to  injunctive  relief  to  restrain  occupancy  contrary  to  the  express  terms 
of  the  lease;  such  relief  is  in  the  nature  of  specific  performance  and  is  not 
dependent  upon  the  absence  of  adequate  remedy  at  law. 

Furthermore,  the  tenants  and  their  sublessees  are  not  in  a  position  to  urge 
that  the  landlord  will  not  suffer  damages  by  reason  of  the  subletting  for 
they  accepted  the  lease  upon  the  conditions  therein  specified  and  cannot 
now  be  heard  to  dispute  the  same;  the  landlord  is  entitled  to  insist  that 
his  lessees  obey  the  terms  and  conditions  of  the  lease  under  which  they 
hold. 
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The  plaintiff,  neverthelesa,  made  out  a  prima  fade  case  showing  that  he 
had  suffered  irreparable  damage  by  reason  <^  the  unauthorized  acts  of 
the  defendants  in  subletting  the  premises,  and  is  entitled  to  relief  for 
that  reason. 

Appeal  by  the  plaintiff,  Adolph  Boskowitz,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  22d  day  of  April,  1921,  denying  plaintiff's  motion 
for  an  injunction  pendente  lite. 

Alfred  L.  Rose  of  counsel  [Rose  &  Paakus,  attorneys],  for 
the  appellant. 

Morris  M.  Baker ,  for  the  respondents. 

Merrell,  J.: 

This  appeal  is  from  an  order  of  the  Special  Term  denying 
plaintiff's  motion  for  a  mandatory  injunction  pendente  lite 
summarily  removing  the  defendants  Morris  Hindin  and 
Charles  Hindin  from  the  real  property  of  the  plaintiff. 

The  action  is  brought  to  obtain  a  permanent  injunction 
restraining  the  defendants  Cohn  from  permitting  the  defend- 
ants Hindin  to  continue  to  occupy  certain  premises  owned 
by  the  plaintiflF  and  leased  to  the  defendants  Cohn,  and 
restraining  the  said  defendants  Cohn  from  in  any  manner 
subletting  said  leased  premises  or  any  part  thereof  without 
the  written  consent  of  the  plaintiff  first  had  and  obtained, 
and  restraining  said  defendants  from  in  anywise  occupying 
said  premises,  except  in  accordance  with  the  terms  and  con- 
ditions of  said  lease,  and  restraining  the  said  defendants 
Hindin  from  occupying  or  continuing  to  occupy  said  premises. 

The  facts  upon  which  plaintiff  bases  his  cause  of  action 
and  upon  which  he  asks  the  equitable  intervention  of  the 
court  are  ias  follows:  The  plaintiff  is  the  owner  of  a  ten-story 
loft  building,  situate  at  704-706  Broadway,  in  the  borough  of 
Manhattan,  city,  county  and  State  of  New  York.  The 
defendants  Cohn  are  copartners  doing  business  under  the 
firm  name  and  style  of  H.  &  S.  Cohn,  and  the  defendants 
Morris  Hindin  and  Charles  Hindin  are  also  copartners  doing 
busine^  variously  under  the  firm  names  and  styles  of  Stylart 
Clothing  Company  and  Hindin  Bros.    On  or  about  April  7, 
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1919,  the  plaintiff  executed  to  the  defendants  Cohn  a  written 
lease  of  the  second  loft  in  plaintiff's  said  building  for  the  term 
of  two  years  and  nine  months,  beginning  May  1,  1919,  and 
ending  January  31,  1922.  By  the  3d  clause  of  said  lease  the 
lessees  covenanted  with  the  said  lessor  not  to  ''  use  nor  suffer 
to  be  used,  the  whole  or  any  part  thereof,  for  any  purpose 
other  than  the  manufacture  and  sale  of  clothing,  imder  the 
penalty  of  forfeiture  and  damages."  By  the  6th  clause  of 
said  written  lease  the  lessees  H.  &  S.  Cohn  covenanted  and 
agreed  with  the  plaintiff,  as  lessor:  "  Not  to  assign  this  lease, 
nor  to  sublet  the  whole  or  any  part  of  said  premises  without 
first  obtaining  the  consent  in  writing  of  the  lessor,  imder  the 
penalty  of  forfeiture  and  damages,"  and  by  the  9th  clause 
the  said  lessees  covenanted  and  agreed  '*  Not  to  use  the 
premises  or  any  part  thereof,  nor  permit  or  suffer  their  use 
for  any  business  other  than  that  above  particularly  described." 
The  said  lease  contained  the  further  provision: 
"  Conditioned,  that  *  *  *  if  there  shall  be  any  default 
in  any  of  the  covenants  or  agreements  herein  contained 
*  *  *  this  lease  and  the  estate  hereby  demised  shall 
terminate  at  the  option  of  the  lessor,  and  the  lessor  and  his 
l^al  representatives  shall  have  the  right  to  re-enter  the  said 
premises,  either  by  force  or  otherwise,  and  dispossess  and 
remove  therefrom  the  lessees  and  their  legal  representatives 
or  other  occupants  thereof  and  their  effects,  without  the  said 
lessor  giving  the  usual  statutory  notice  to  quit  or  any  of  the 
notices,  or  taking  any  of  the  proceedings  required  to  be  taken 
by  the  New  York  Code  of  Civil  Procedure,  the  said  lessees 
for  themselves  and  their  assigns  hereby  expressly  waiving  the 
same,  and  without  said  lessor  being  liable  to  any  prosecution 
therefor;  *  *  *."  The  lease  also  provided  as  follows: 
"  The  waiver  of  the  breach  of  any  condition  or  any  license 
dispensing  with  the  performance  of  any  covenant  of  this 
agreement,  shall  not  affect  the  rights  of  the  lessor  for  any 
subsequent  breach  of  the  same  or  any  other  covenant  or 
condition." 

Notwithstanding  such  express  conditions  of  the  lease  and 
the  covenants  therein  contained,  that  the  lessees  should  not 
sublet  the  demised  premises  or  assign  their  lease  thereof 
without  first  obtaining  the  consent  in  writing  of  the  lessor, 
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in  or  about  the  month  of  January,  1921,  the  said  lessees,  H. 
&  S.  Cohn,  sublet  a  part  of  the  premises  leased  to  thena  by 
the  plaintiflf  to  the  defendants  Hindin  Bros,  for  a  t^rm  of 
one  year,  commencing  February  1,  1921,  and  ending  January 
31,  1922,  and  by  virtue  of  such  sublease  the  defendants  Hindin 
took  possession  and  occupied  said  leased  premises.  It  satis- 
factorily appears  that  the  defendants  Cohn  did  not  ofaitain 
any  consent,  written  or  otherwise,  of  the  plaintiflf  to  such 
subletting,  and,  indeed,  that  the  plaintiflf  refused  such  consent 
when  appHcation  therefor  was  made  to  him  by  said  defendants 
Cohn.  As  soon  as  the  plaintiflf  learned  that  the  defendants 
Cohn  had  subleased  said  premises  without  plaintiflf's  consent, 
the  plaintiflf  refused  to  accept  further  rentals  of  the  demised 
premises,  either  from  the  defendants  Cohn  or  their  subtenants, 
Hindin  Bros.,  and  in  April,  1921,  brought  the  present  injimc- 
tion  action.  The  plaintiflf  applied  to  the  court  for  a  mandatory 
injunction  pendente  lite  sinnmarily  ousting  the  sublessees  from 
the  premises.  Plaintiflf's  application  was  denied,  and  from 
the  order  denying  the  same  the  plaintiflf  has  taken  this  appeal. 

The  defendants  opposed  plaintiflf's  application  for  a  manda- 
tory injunction  pendente  lite  upon  the  ground  that  it  did  not 
appear  that  the  plaintiflf  would  suflfer  irreparable  damage 
pending  the  determination  of  his  action,  and  in  view  of  the 
fact  that  the  plaintiflf  had  suflfered  a  previous  subletting  of  a 
part  of  the  leased  premises  by  the  defendants  Cohn,  and  for 
a  period  of  three  months  after  the  defendants  Hindin  Bros, 
had  taken  possession  under  their  sublease  of  said  premises  the 
plaintiflf  had  taken  no  steps  to  enforce  his  claimed  rights  under 
said  lease,  that  he  should  now  be  denied  the  temporary  relief 
which  he  seeks. 

I  think  there  is  no  virtue  in  the  defendants'  claim  in  this 
respect.  The  plaintiflf  imequivocally  denies  any  knowledge 
of  any  previous  subletting  of  said  premises  or  of  any  waiver 
of  his  rights  with  reference  to  the  sublease  to  Hindin  Bros. 
Moreover,  the  lease  itself  provided  that  any  waiver  of  a 
breach  of  any  condition  or  any  license  dispensing  with  the  per- 
formance of  any  covenant  of  the  lease  should  not  aflfect  the 
rights  of  the  lessor  for  any  subsequent  breach  of  the  same 
or  any  other  covenant  or  condition  therein  contained. 

I  do  not  think  the  defendants  should  be  heard  to  assert 
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the  claim  that  the  plaintiff  should  be  denied  injunctive  reUef 
merely  because  by  a  continuance  of  the  tenancy  of  the  sub- 
lessees he  will  not  have  suffered  irreparab*e  damage,  even 
though  plaintiff  had  failed  to  show  such  damage-  The  pro- 
vision against  subletting  was  a  condition  under  which  the 
lease  was  granted  to  the  defendants  H.  &  S.  Cohn,  and  the 
lease  was  expressly  conditioned  that  in  case  the  lessees  should 
make  any  default  in  the  performance  of  any  of  the  conditions 
of  the  lease  then  the  lessor  might  re-enter  the  said  premises, 
either  by  force  or  otherwise,  and  dispossess  and  remove  there- 
from the  said  lessees  without  recourse  to  the  usual  statutory 
notices  or  proceedings  for  the  removal  of  tenants.  Inasmuch 
as  it  was  made  a  condition  of  the  granting  of  the  lease  to 
the  defendants  H.  &  S.  Cohn  that  they  should  not,  without 
the  written  consent  of  the  lessor, /sublet  said  premises  or  any 
part  thereof,  the  plaintiff  was  entirely  within  his  rights  in 
asking  the  court  to  grant  a  mandatory  injunction  smnmarily 
ousting  the  sublessees.  The  plaintiff  was  entitled  to  injunctive 
relief  to  restrain  occupancy  contrary  to  the  terms  of  the 
lease.  Such  reUef  is  in  the  nature  of  specific  performance 
and  is  not  dependent  upon  the  absence  of  adequate  remedy  at 
law.  (2  UnderhiU  Landl.  &  Ten.  [1909]  756,  1054;  Round 
Lake  Assn.  v.  Kellogg,  141  N.  Y.  348.)  While  plaintiff  might 
have  taken  summary  dispossess  proceedings  or  brought  eject- 
ment for  breach  of  the  conditions  of  the  lease,  he  did  neither, 
as  he  evidently  did  not  desire  to  terminate  the  lease  to  the 
defendants  Cohn,  and  in  his  prayer  for  reUef  in  the  complaint 
asks  that  the  defendants  Cohn  be  restrained  only  from  acts 
violative  of  the  conditions  of  the  lease. 

I  think  it  does  not  he  in  the  mouths  of  the  defendants  to 
urge  that  the  plaintiff  will  not  suffer  damages  by  reason  of 
the  subletting.  The  plaintiff  was  the  owner  of  the  premises 
and  he  had  a  perfect  right  to  impose  such  conditions  as  he 
saw  fit  under  which  he  would  grant  a  lease  of  the  premises 
to  the  defendants  H.  &  S,  Cohn.  They  accepted  said  lease 
upon  the  conditions  therein  specified  and  cannot  now  be 
heard  to  dispute  the  same.  (Weil  v.  Abrahams,  53  App.  Div. 
316.)  This  is  not  a  question  as  to  whether  the  plaintiff  has 
or  has  not  an  adequate  remedy  at  law.  He  is  entitled  to 
insist  that  his  lessees  obey  the  terms  and  conditions  of  the 
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lease  under  which  they  hold.  {Chaulavqua  Assembly  v. 
AUing,  46  Hun,  582;  Ldebmann's  Sons  Brewing  Co.  v.  LatUer, 
73  App.  Div.  183.)  The  plaintiff,  nevertheless,  did  make 
out  a  prima  fade  case  upon  the  trial,  showing  that  he  had 
suffered  irreparable  damage  by  reason  of  the  unauthorized 
acts  of  the  defendants  Cohn  in  subletting  said  premises,  and 
is  entitled  to  relief  for  that  reason. 

It  is  apparent  under  the  present  condition  of  the  calendars 
in  New  York  county  that,  unless  the  plaintiff  can  obtain  the 
relief  by  way  of  mandatory  injunction  pendente  lite  removing 
the  sublessees  of  said  premises,  he  will  be  denied  any  relief  in 
this  action  as  the  lease  of  Hindin  Bros,  expires  in  January  next. 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  plaintiff's  motion  for  a 
mandatory  injunction  pendente  lite  be  granted,  with  ten 
dollars  costs. 

Clarke,  P.  J.,  Laughun,  Dowling  and  Greenbaum,  JJ., 
concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


Herman  Schopflocher,  Plaintiff,  v.  The  Essqbe  Co.  of 
China,  Inc.,  Defendant. 

First  Department,  July  1,  1921. 

Sales  —  action  to  recover  for  delay  in  delivery  of  goods  sold  —  goods 
sold  in  New  York  city  on  c.  i.  f.  contract  to  be  shipped  from 
Japan  —  goods  consigned  to  seUer  and  insured  in  his  name  —  place 
of  delivery  was  city  of  New  York  —  whether  buyer  called   for 
delivery  at  seUer's  place  of  business  is  question  for  Jury  —  measure 
of  damages  —  market  value  in  New  York  city  at  time  of  broach 
admissible  —  facts  to  be  considered  in  determining  whetlxor  goods 
delivered  in  reasonable  time  —  when  buyer  entitled  to  roco^or. 

In  an  action  by  a  buyer  of  goods  to  recover  damages  for  unreasonable 
delay  in  making  delivery  it  appeared  that  both  the  buyer  and  the  seller 
were  residents  of  the  city  of  New  York  and  that  the  goods  ^^ere  to  be 
shipped  from  Japan  in  June,  July  and   August,  1917,  in  aVkout  equal 
shipments;  that  the  buyer  performed  his  agreement   to  tutuiaYx  a  letter 
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of  credit  and  pay  the  duty  on  the  goods  and  also  paid  approximately 
$350  in  order  that  the  merchandise  might  be  shipped  by  express  from  the 
Pacific  coast;  that  the  contract  provided  that  the  price  stated  was 
"  C.  I.  F.  New  York;"  that  the  goods  were  shipped  to  the  seller  and  were 
insured  in  his  own  name  and  upon  arrival  in  the  city  of  New  York  were 
first  stored  in  the  customs  warehouse  and  upon  payment  of  duty  were 
taken  to  another  warehouse  where  they  were  deposited  and  stored  in 
the  seller's  name  and  delivery  was  made  by  warehouse  receipt  from  time 
to  time. 

Held,  that  the  "  C.  I.  F.  New  York  "  clause  in  the  contract  related  merely 
to  the  price  of  the  goods  and  that  under  the  facts  of  the  case  it  was  not 
intended  by  the  parties  that  the  contract  was  a  strict  c.  i.  f.  contract 
under  which  the  buyer  would  have  assumed  responsibility  for  delay  in 
transportation,  and,  therefore,  the  place  of  delivery  was  at  the  office  or 
place  of  business  of  the  seller  in  the  city  of  New  York. 

It  was  incumbent  upon  the  buyer  to  call  upon  the  seller  to  deliver  the  goods 
to  him  at  the  seller's  place  of  business  or  wherever  the  goods  were  in 
New  York  city,  and  whether  or  not  he  did  so  call  upon  the  seller  for 
delivery  was  a  question  of  fact  which  should  have  been  submitted  to  the 
jury. 

On  the  question  of  damages  the  buyer  should  have  been  permitted  to  prove 
the  market  value  of  the  merchandise  in  the  city  of  New  York  at  the  time 
of  the  alleged  breach  of  the  contract. 

On  the  question  as  to  whether  there  had  been  an  unreasonable  delay  in 
the  delivery  of  the  goods  it  was  proper  to  consider  the  fact  that  in  the 
usual  course  of  transportation  it  requires,  on  the  average,  about  two 
months  for  goods  to  reach  New  York  city  from  Japan,  unless  the  goods 
are  shipped  from  the  Pacific  coast  by  express,  and  that  the  buyer  paid 
approximately  $350  for  shipment  by  express  from  the  Pacific  coast. 

If  the  buyer  was  ready  to  accept  the  delivery  and  the  goods  were  not 
delivered  within  a  reasonable  time,  he  was  entitled  to  succeed  upon  proof 
of  his  damages. 

Motion  by  the  plaintiff,  Herman  Schopflocher,  for  a  new 
trial  upon  a  case  containing  exceptions,  ordered  to  be  heard  at 
the  Appellate  Division  in  the  first  instance  after  the  dismissal 
of  the  complaint  at  the  close  of  the  plaintiff's  case  upon  a 
trial  before  the  court  and  a  jury  at  the  New  York  Trial  Term, 
November,  1920. 

BumstiTie  &  Geisty  for  the  plaintiff. 

Kramer  &  Swartz,  for  the  defendant. 

Merrell,  J.: 

The  action  is  brought  by  Herman  Schopflocher  against 
The  Essgee  Co.  of  China,  Inc.,  to  recover  damages  for  an 
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allied  delay  on  the  part  of  the  defendant  in  delivering  a 
large  quantity  of  strawbraid  purchased  under  a  contract  made 
on  or  about  the  4th  day  of  May,  1917.  The  contract  in 
question,  which  was  made  in  the  city  of  New  York,  mentioned 
621  Broadway,  room  722,  as  defendant's  place  of  business, 
and,  so  far  as  material,  reads  as  follows: 

"  Original  New  York,  U.  S.  A.,  May  4<A,  1917, 

"  Sold  to 

"  Mr.  M.  H.  Steinfels 
"  55  Mercer  Street 

"  New  York  City. 
"  Bought  from  The  '  Essgee '  Co.,  of  China,  Inc.,  Acting 
Agents  for  Messrs.  Miyake-Gumi  Ltd.,  Kobe,  Japan. 
"  50,000  Pieces  of  3'  End  Jap  Extra  Quality  at  18)^  cents 
@  piece  C.  I.  F.  New  York.  4/5  m/m.  Artl.  No.  3639. 
"  50,000  Pieces  of  3'  End  Jap  First  Quality  at  17)^  cents 
@  piece  C.  I.  F.  New  York.  4/5  m/m."  Atkl.  No.  3639. 
"  Duty  to  be  paid  by  the  undersigned  purchaser  at  the 
rate  of  15%  upon  presentation  of  Invoices. 

"  QuaUty  as  natural  sample  shown,  usual  variations. 
"  Shipment  from  Japan  Jime,  July,  August  in  about  equal 
shipments. 

^'  Buyer  agrees  to  furnish  a  letter  of  credit  at  4  months 
sight  draft. 
"  Accepted  Buyer 

"  THE  '  ESSGEE '  CO.  OF  CHINA,  INC. 

"  D.  SCHRATTER, 

"  President. 
"  Shipment  has  to  be  made  via  overland." 

M.  H.  Steinfels,  mentioned  in  the  contract,  was  a  brother- 
in-law  of  the  plaintiff,  and  it  was  conceded  upon  the  trial 
that  the  plaintiff  was  the  real  party  in  interest.  As  provided 
in  the  contract,  the  plaintiff  furnished  the  letter  of  credit 
therein  referred  to  and  paid  the  duty  on  the  merchandise, 
upon  a  claim  made  by  the  defendant  that  such  duty  was  due. 
The  plaintiff  also  paid  approximately  $350  to  the  defendant  in 
order  that  said  merchandise  might  be  shipped  by  express. 
The  goods  ran  1,000  pieces  to  the  bale,  thus  making  100 
bales  in  all. 
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Evidence  was  given  by  the  defendant  tending  to  show  that 
the  merchandise  was  shipped  from  Japan  substantially  in 
accordance  with  the  contract,  and  the  defendant  claimed 
upon  the  trial  that  had  plaintifif  called  for  the  goods  the 
defendant  would  have  delivered  them  within  a  reasonable 
time.  On  the  other  hand,  the  plaintiff  testified  that  he  was 
almost  an  every-day  caller  at  defendant's  New  York  office, 
and  was  constantly  demanding  the  goods,  which  concededly 
he  had  paid  for,  and  that  he  accused  defendant's  representative 
of  intentional  delay  and  of  selUng  his  goods  to  other  parties. 

It  was  established  upon  the  trial  that  the  first  of  the  goods 
actually  came  into  the  plaintiff's  possession  September  11, 
1917,  and  the  last  ten  bales  on  August  3,  1918. 

The  plaintifif  claims  damages  for  alleged  imreasonable  delay 
on  the  part  of  the  defendant  in  delivering  the  last  three  lots 
which  were  delivered,  respectively,  on  December  13,  1917, 
February  13,  1918,  and  August  3,  1918,  twenty-six  bales  in  all. 

It  is  the  contention  of  the  defendant  that  under  the  con- 
tract the  place  of  delivery  was  in  Japan,  and  that  it  performed 
its  full  duty  by  delivering  the  merchandise  on  board  ship  in 
Japan.  The  plaintifif,  however,  says  that  the  defendant  at 
all  times  imderstood  that  the  place  of  delivery  was  to  be  in 
the  city  of  New  York.  Plaintifif  claims  that  he  is  entitled 
to  the  damages  he  has  sufifered,  based  upon  the  market  price 
of  the  merchandise  in  New  York  city. 

While  the  evidence  was  conflicting  respecting  the  time 
when  the  merchandise  was  shipped  from  Japan  and  here 
received,  there  is  no  dispute  as  to  the  method  of  shipment 
adopted  by  the  defendant. 

As  above  noted,  the  plaintifif  duly  delivered  to  the  defendant 
his  letter  of  credit,  thus  paying  for  the  goods  in  advance. 
The  defendant  shipped  the  goods  with  others  from  Japan, 
consigning  and  insuring  them  in  its  own  name.  Upon  arrival 
in  the  city  of  New  York  they  were  first  stored  in  a  customs 
warehouse  and  upon  payment  of  the  duty  were  taken  to  the 
warehouse  of  R.  H.  Comey  &  Co.  in  Brooklyn,  where  they 
were  deposited  and  stored  in  the  defendant's  name.  The 
defendant  did  not  disclose  the  name  of  the  plaintifif  to  the 
Japanese  shipper  or  to  any  carrier  or  warehouseman,  and  no 
evidence  of  title  to  the  goods  was  delivered  to  the  plaintifif. 
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except  the  warehouse  receipts  for  a  few  bales  at  a  time  upon 
the  dates  when  plaintiff  testified  he  received  the  goods.  It 
appeared  on  the  trial  that  someone  in  the  defendant's  oflSce 
had,  subsequently  to  the  receipt  of  the  goods,  placed  plaintiff's 
name  in  lead  pencil  across  the  face  of  certain  of  these  bills  of 
lading,  evidently  for  identification  purposes. 

David  Schratter,  an  officer  of  the  defendant,  testified  that 
the  plaintiff  had  requested  the  defendant  to  store  the  goods 
in  the  defendant's  name  and  to  handle  them  as  the  defendant 
chose.  The  plaintiff  denies  this  and  says  that  he  was  con- 
stantly demanding  the  deUvery  of  the  goods  and  that  he  told 
defendant's  representatives  that  he  would  hold  them  respon- 
sible for  delay  in  deUvery.  From  the  facts  thus  disclosed 
it  appears  that  the  parties  Intended  that  the  merchandise 
was  to  be  delivered  to  the  plaintiff  in  the  city  of  New  York. 
The  court,  however,  has  held,  as  a  matter  of  law,  that  the 
place  of  deUvery  was  in  Japan,  and  refused  to  permit  the 
plaintiff  to  prove  the  market  value  of  the  merchandise  in  New 
York  at  the  time  of  the  alleged  breach. 

The  contract  in  question,  as  above  set  forth,  contained  the 
expression,  "  C.  I.  F.  New  York."  It  was  admitted  upon 
the  trial  that  such  letters  meant,  "  cost  plus  insurance  and 
freight  to  New  York."  The  term  appears  in  the  clause  of  the 
contract  relating  to  price,  and  has,  therefore,  very  little 
bearing  upon  the  question  of  the  place  of  delivery.  (Miller 
&  Sons  Co.  V.  Sergeant  Co.,  191  App.  Div.  814;  MadddUmi  Olive 
Oil  Co.f  Inc.,  V.  AquinOy  Id.  51;  Mee  v.  McNideT,  109  N.  Y. 
500;  Seaver  v.  Lindsay  lAgkt  Co.,  Ill  Misc.  Rep.  553.)  It  is 
apparent  that  the  term  used  had  a  distinct  and  clear  meaning 
to  the  parties  who  used  it,  and  that  as  used  in  the  contract  in 
question  it  related  purely  to  the  price  to  be  paid.  The  burden 
rested  upon  the  purchaser  to  pay  the  cost  price  of  the  goods 
in  Japan  plus  insurance  and  freight  to  New  York.  The  duty 
rested,  of  com^e,  upon  the  seller  to  deUver  the  goods  some- 
where to  the  buyer.  Had  the  parties  considered  that  the 
contract  was  a  strict  c.  i.  f.  contract  the  seller  would  have 
insured  the  goods  in  the  name  of  the  buyer  and  would  have 
caused  the  bills  of  lading  to  have  been  made  out  in  his  name 
and  forwarded  to  him,  and  would  have  taken  the  necessary 
App.  Div.—  Vol-  CXCVII.        60 
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steps  to  free  the  seller  from  responsibility  respectiog  further 
delay  and  delivery. 

The  respondent  seems  to  rely  upon  the  decision  in  Smith  Co.y 
Ltd.,  V.  Moscafdades  (193  App.  Div.  126)  in  support  of  its  con- 
tention that  the  place  of  delivery  of  the  merchandise  in 
question  under  the  contract  was  Japan.  The  plaintiff  in  the 
last-mentioned  case  was  a  Newfoimdland  corporation,  having 
its  office  at  St.  Johns.  It  had  no  branch  office  and  transacted 
no  business  here.  The  defendants  were  engaged  in  business 
within  the  city  of  New  York  as  importers  and  exporters  of 
fish.  The  contract  in  question  used  the  term,  "  c.  i.  f."  This 
court  held  in  respect  to  the  aforesaid  contract,  as  follows: 

^'  This  consmnmated  the  contract,  which  became  what  is 
known  as  a  '  c.  i.  f.'  contract,  which  is  a  well-known  form  of 
shipping  contract  and  means  that  the  purchaser  pays  a  fixed 
price  for  which  the  seller  furnishes  the  goods  and  pays  the 
freight  and  insurance  to  the  point  of  delivery,  and  that  all  risks, 
while  the  goods  are  in  transit,  are  for  the  account  of  the  buyer. 
Under  such  contracts  the  seller  fulfills  all  of  his  obligations 
by  putting  the  cargo  on  board  and  forwarding  to  the  purchaser 
a  bill  of  lading  and  a  poUcy  of  insiu'ance  of  the  kind  then 
current  and  customarily  issued  in  the  trade,  and  if  the  goods 
had  not  been  paid  for  in  advance  it  was  customary  to  present 
a  draft  for  the  purchase  price,  accompanied  by  the  biU  of 
lading  and  poUcy  of  insurance  and  a  credit  slip  for  the  insur- 
ance and  freight  if  not  actually  paid  for  by  the  shipper, 
which  docmnents  were  to  be  dehvered  to  the  purchaser  on 
his  paying  the  draft,  and  the  insurance  is  for  the  protection 
of  the  purchaser,  who  assumes  all  risks  after  the  goods  have 
been  placed  on  board;  and  this  constitutes  a  delivery  by  the 
seller  under  such  a  contract  and  title  thereupon  passes  to 
the  buyer  even  though  it  be  stated  in  the  contract  that 
delivery  was  to  be  made  at  the  point  of  destination." 

In  the  case  at  bar  both  the  parties  resided  in  the  city  of 
New  York,  and  both  parties  had  an  office  there.  The  contract 
did  not  mention  any  place  in  Japan  from  which  the  goods 
were  to  be  shipped,  and  the  seller  did  not  consign  the  goods 
to  the  buyer,  but  consigned  them  to  itself  in  the  city  of  New 
York,  insured  the  goods  in  the  seller's  own  name,  and  placed 
the  goods  in  a  warehouse  in  Brooklyn  and  took  warehouse 
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receipts  in  the  name  of  the  seller.    The  term  "  C.  I.  F.  New- 
York  "  appears  only  in  that  portion  of  the  contract  relating 
to  the  price.    It  follows  that,  imder  the  decision  of  this  court 
in  the  case  of  Miller  &  Sons  Co.  v.  SergearU  Co.  (supra)  the  place 
of  deUvery  would  be  at  the  office  or  place  of  business  of  the 
seller  in  the  city  of  New  York.    Moreover,  the  seller  has 
so  interpreted  the  contract.    Although  the  plaintiff  paid  for 
the  goods  in  advance,  the  seller  never  attempted  to  make 
any  deliveries  at  any  place,  except  in  the  city  of  New  York 
by  the  delivery  of  warehouse  receipts.    It  is  clearly  shown 
that  it  was  the  intention  of  the  parties  that  the  city  of  New 
York  should  be  the  place  where  the  goods  were  to  be  deUvered. 
While  the  case  of  Miller  &  Sons  Co.  v.  Sergeant  Co.  (supra) 
involved  the  construction  of  a  contract  which  used  the  term 
"  f.  o.  b.,"  the  same  reasoning  appUes  to  the  use  of  the  term 
"  c.  i.  f."    It  was,  of  course,  incumbent  upon  the  purchaser 
to  call  upon  the  defendant  to  deUver  the  goods  to  him  at 
the  defendant's  place  of  business  or  wherever  the  goods  were 
in  Brooklyn.    This  the  plaintiff  says  he  did,  and  that  is  a 
question  of  fact  which  should  have  been  submitted  to  the 
jury.    The  place  of  deUvery  being  in  the  city  of  New  York, 
the  court  should  have  submitted  to  the  jxuy  the  disputed 
facts,  and  should  have  permitted  the  plaintiff  to  show  the 
market  value  of  the  merchandise  in  the  city  of  New  York 
at  the  time  of  the  alleged  breach. 

It  is  claimed  by  the  appellant,  and  seems  to  have  been 
practically  admitted  upon  the  trial,  that  it  requires  on  the 
average  about  two  months  for  goods  to  reach  New  York  city 
from  Japan,  unless  the  goods  are  shipped  from  a  Western 
seaport  by  express.  The  defendant  admitted  that  the  plain- 
tiff had  paid  approximately  $350  for  shipment  by  "  silk 
train"  (overland  express),  which  fact  quite  clearly  shows 
that  the  plaintiff  was  anxious  to  receive  the  goods  and  to 
obtain  them  as  early  as  possible.  Such  fact  also  should  be 
considered  in  determining  whether  or  not  the  goods  were 
delivered  within  a  reasonable  time.  The  use  of  the  words, 
"  Shipment  from  Japan  June,  July,  August  in  about  equal  ship- 
ments," as  used  in  the  contract,  were  clearly  inserted  to  enable 
the  parties,  who  knew  the  custom  and  the  length  of  time  it 
usually  takes  for  a  shipment  to  reach  New  York,  to  define 
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the  period  within  which  the  goods  would  in  all  probability 
be  delivered  to  the  plaintiff.  The  plaintiff  testified,  as  above 
noted,  that  he  told  Schratter  that  he  must  have  the  goods 
as  soon  as  possible,  and  stated:  "I  want  the  merchandise 
during  August,  September  and  October  to  deliver  in  New 
York  as  per  my  contract,  and  I  will  hold  you  responsible  if  I 
don't  get  it  in  that  time."  It  is  quite  apparent  that  when 
this  conversation  took  place  the  plaintiff,  at  least,  expected 
to  receive  the  goods  shipped  from  Japan  in  June  during  the 
month  of  August;  those  shipped  in  July  during  the  month 
of  September,  and  those  shipped  in  August  during  the  month 
of  October.  If  the  plaintiff  was  ready  to  accept  the  deliv- 
eries and  the  goods  were  not  delivered  within  a  reasonable 
time,  the  plaintiff  was  entitled  to  succeed  upon  proof  of  his 
damages. 

The  plaintiff's  exceptions  are  sustained  and  plaintiff's  motion 
for  a  new  trial  granted,  with  costs  to  the  plaintiff  to  abide 
the  event. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Page,  JJ.,  concur. 

Exceptions  sustained  and  motion  for  new  trial  granted, 
with  costs  to  plaintiff  to  abide  event.     Settle  order  on  notice. 


Eagle  Manufacturing  Company,  Respondent,  v.  Arkell 
&  Douglas,  Inc.,  Appellant. 

First  Department,  July  1,  1921. 

Corporations  —  f oreigrn  corporation  —  when  foreign  corporation  not 
doing  business  in  this  State  within  General  Corporation  Law, 
§  16  —  sales  —  oftering  goods  for  resale  amounts  to  acceptance  — 
receipt  and  retention  of  bill  of  lading  for  goods  shipped  f .  o.  b. 
point  of  shipment  constitutes  acceptance  —  shipments  not 
required  to  be  made  in  particular  order. 

The  plaintiff,  a  foreign  corporation,  was  not  doing  business  in  this  State, 
within  the  meaning  of  section  15  of  the  General  Corporation  Law,  so 
as  to  prevent  it  trom  maintaining  an  action  to  recover  for  goods  sold  and 
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delivered  because  it  had  not  complied  with  the  provisions  of  that  section, 
where  it  appeared  that  the  order  for  the  goods  in  question  was  taken  by 
a  firm  of  commission  merchants  in  the  city  of  New  York  who  represented 
a  number  of  foreign  corporations  including  the  plaintiff;  that  the  plaintiff 
had  nothing  whatever  to  do  with  the  running  of  the  New  York  office  or 
its  expenses  and  contributed  nothing  towards  its  maintenance;  that  the 
only  goods  of  the  plaintiff  in  the  possession  of  the  commission  merchant 
were  samples  which  had  a  nominal  value  only;  that  the  order  taken  by 
the  commission  merchant  was  subject  to  the  approval  of  the  plaintiff 
and  that  the  plaintiff  never  had  any  stock  of  merchandise  in  this  State 
nor  any  bank  aocoimt,  nor  any  office,  nor  did  it  keep  any  bdoks  within 
the  State. 

As  to  the  defense  interposed  by  the  defendant  that  the  plaintiff  failed  to 
ship  the  goods  in  the  manner  agreed  upon  in  that  the  three  orders  in 
question  were  not  shipped  in  the  order  required  by  the  defendant,  it 
appeared  that  the  time  for  shipment  was  extended  by  the  defendant  and 
that  thereafter  the  defendant  authorized  the  plaintiff  to  ship  the  goods 
as  soon  as  possible,  and  that,  as  to  the  first  shipment,  the  defendant 
offered  the  goods  subsequently  for  resale.  Heldj  that  the  defendant,  by 
offering  the  goods  for  resale,  exercised  dominion  over  them  and  acceptance 
must  be  deemed  to  follow  as  a  matter  of  law. 

As  to  the  remaining  shipments  the  invoices  and  bills  of  lading  for  them 
were  forwarded  at  the  same  time  that  the  goods  were  shipped  and  the 
documents  were  received  and  retained  by  the  defendant,  and  furthermore 
delivery  was  established  by  the  additional  circumstance  that  the  goods 
were  sold  f.  o.  b.  the  point  of  shipment  which  became  the  place  of 
delivery,  and  by  the  further  fact  that  the  goods  were  shipped  on  the 
express  authorization  of  the  defendant  after  it  was  notified  that  they 
were  ready  for  shipment. 

The  defendant's  authorization  of  delivery  does  not  wazrant  the  conclusion 
that  the  shipments  were  to  be  made  in  the  order  of  time  in  which  the 
contracts  of  sale  were  made. 

DowLiNG  and  Page,  JJ.,  dissent  in  part,  with  memorandum. 


Appeal  by  the  defendant,  Arkell  &  Douglas;  Inc.,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  4th  day  of  March,  1921,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court. 

Emil  Weitzner  of  coimsel  [David  Sleekier  with  him  on  the 
brief;  Steckler  <fe  Weitsmer,  attorneys],  for  the  appellant. 

Ludwig  M.  Wilson,  attorney  for  the  respondent. 
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Greenbaum,  J.: 

The  complaint  alleges  the  sale  and  delivery  of  merchandise 
to  defendant  between  October  7,  1920,  aCnd  November  4,  1920, 
at  the  agreed  price  of  $2,802.01. 

The  answer  denies  the  allegations  of  sale  and  delivery  and 
for  a  first  and  separate  defense  alleges  that  the  plaintiff  is  a 
foreign  stock  corporation  doing  business  in  this  State  which 
has  failed  to  comply  with  the  provisions  of  section  15  of  the 
General  Corporation  Law  (as  amd.  by  Laws  of  1917,  chap. 
594).  For  a  second  separate  defense  the  answer  alleges  that 
the  merchandise  in  suit  was  purchased  on  or  about  the  10th 
of  March,  1920,  pursuant  to  three  orders  marked  Exhibits 
"  A,"  "  B  "  and  "  C,"  respectively,  providing  for  the  delivery 
of  the  goods  mentioned  in  Exhibit  "  C  "  in  May  and  of  the 
remainder  in  July  or  August;  that  plaintiff  failed  to  make 
delivery  at  the  time  fixed;  that  on  August  fourth  plaintiff 
agreed  to  ship  said  goods  as  soon  as  freight  conditions  per- 
mitted, those  in  Exhibit  ^'  C "  to  be  shipped  first  and  the 
others  soon  thereafter,  and  that  on  September  twenty-ninth, 
relying  upon  such  promise  defendant  extended  the  time  of 
shipment  of  the  goods,  but  that  the  plaintiff  failed  to  ship* 
the  goods  in  the  manner  agreed  upon  and  by  reason  thereof 
the  defendant  refused  to  accept  delivery. 

As  to  the  defense  that  the  plaintiff  was  doing  business 
in  this  State  in  violation  of  the  statute,  the  facts  are  as 
follows:  The  orders  were  taken  by  the  firm  of.Malone  & 
Nicholson,  who  were  engaged  on  their  own  accoimt  in  business 
as  commission  merchants  in  the  city  of  New  York.  They 
represented  a  niunber  of  foreign  corporations  having  factories, 
including  the  plaintiff.  The  lease  of  the  premises  50  Park 
Place,  occupied  by  Malone  &  Nicholson,  was  in  their  own 
name  as  was  also  the  telephone  contract;  both  lease  and  tele- 
phone contract  were  put  in  evidence.  Plaintiff  had  nothing 
whatever  to  do  with  the  running  of  the  New  York  office  or  its 
expenses  and  contributed  nothing  towards  its  maintenance. 
Malone  &  Nicholson  employed  their  own  help  and  paid  all 
'  their  expenses.    The  only  goods  of  the  plaintiff  in  the  posses- 

I  sion  of  Malone  &  Nicholson  were  samples  which  had  only  a 

j  nominal  value.    The  goods  sold  never  passed  through  Malone 

j  &  Nicholson's  hands.    The  orders  that  were   accepted  by 
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them  were  subject  to  approval  of  the  plaintiff  Eagle  Manu- 
facturing Company.  The  plaintiff  never  had  any  stock  of 
merchandise  in  the  State  of  New  York,  nor  did  it  have  any 
bank  account  here,  nor  had  it  any  officer  in  the  State  of  New 
York,  nor  did  it  keep  any  books  in  the  State.  The  merchan- 
dise involved  in  this  suit  was  sold  f.  o.  b.  Wellsburg,  W.  Va. 
We  think  the  foregoing  state  of  facts,  which  are  uncontradicted, 
establishes  as  matter  of  law  that  the  plaintiff  was  not  doing 
business  in  this  State  as  contemplated  by  the  statute.  (Bur- 
rowes  Co.  v.  Caplin,  127  App.  Div.  317;  Bundle  Spence  Mfg. 
Co.  V.  Gainsborough  Const.  Co.,  123  N.  Y.  Supp.  785;  Brook- 
ford  Mills,  Inc.,  V.  Baldwin,  154  App.  Div.  553;  Hovey  v.  Be 
Long  Hook  &  Eye  Co.,  211  N.  Y.  424.) 

As  to  the  defense  that  the  plaintiff  failed  to  ship  the  goods 
in  the  order  in  which  defendant  claims  they  should  have  been 
delivered,  the  facts  are  as  follows:  There  were  three  orders 
and  three  shipments  known  respectively  as  A-68;  A-70  and 
A-67.  On  September  eighteenth  defendant  was  notified  that 
these  orders  were  ready  for  shipment  at  the  plaintiff's  factory, 
and  on  September  twenty-ninth  the  defendant  authorized  the 
plaintiff  to  forward  the  goods  to  New  York  as  soon  as  possible. 
As  to  the  order  A-68  aggregating  $1,386  the  goods  were  shipped 
on  October  12,  1920,  and  subsequently  they  were  offered  for 
resale  by  the  defendant  to  one  W.  H.  McNutt  on  October  28, 
1920.  The  defendant  thus  exercised  dominion  over  these  goods 
and  accept^ce  must  be  deemed  to  follow  as  matter  of  law. 
Besides,  the  invoice  bears  defendant's  notation  showing  that 
the  various  items  had  been  checked  up  and  a  discount  of  $26.40 
had  been  deducted  from  the  payment. 

As  to  the  orders  A-67  and  A-70,  representing,  respectively, 
$433.12  and  $945,  they  were  shipped  October  21  and  28, 
1920.  The  invoices  and  bills  of  lading  for  these  orders  were 
forwarded  at  the  same  time  that  the  goods  were  shipped  and 
the  documents  have  ever  since  been  retained  by  the  defendant. 

It  seems  to  us  that  in  addition  to  the  facts  just  alluded 
to,  the  delivery  was  established  by  the  additional  circmnstance 
that  the  goods  were  sold  f .  o.  b.  Wellsburg,  which  became  the 
place  of  delivery  and  that  defendant  was  notified  that  the 
goods  were  ready  for  shipment  and  that  it  replied  that  they 
might  be  shipped  and  they  were  shipped.    There  was  nothing 

digitized  by  VjOOQIC 


792  McNally,  Inc.,  v.  Chapin. 

First  Department,  July,  1921.  [Vol.  197 

in  the  defendant's  authorization  of  delivery  that  would  warrant 
the  conclusion  that  the  shipments  must  be  made  in  the  order 
of  time  in  which  the  contracts  of  sale  were  made. 

As  there  was  no  issue  of  fact  to  be  submitted  to  the  jury, 
the  court  was  justified  in  directing  a  verdict. 

The  judgment  is  affirmed,  with  costs. 

CiArke,  p.  J.,  and  SMrrn,  J.,  concur;  Dowunq  and  Page, 
JJ.,  dissent. 

DowLiNG,  J.  (dissenting): 

I  dissent,  upon  the  ground  that  the  plaintiff,  in  my  opinion, 
is  not  entitled  to  recover  herein  for  the  reason  that  it  was  a 
foreign  stock  corporation  doing  business  in  this  State  when 
the  contracts  in  suit  were  entered  into  and  had  at  that  time 
ro  certificate  as  required  by  section  15  of  the  General  Cor- 
poration Ljiw  (as  amd.  by  Laws  of  1917,  chap.  594). 

Page,  J.,  concurs. 

Judgment  affirmed,  with  costs. 


Anna  McNally,  Inc.,  Appellant,  Respondent,  v.  WilllalM 
W.  Chapin,  Respondent,  Appellant. 

First  Department,  July  1,  1921. 

Depositions  —  deposition  for  plaintiff  taken  without  State  not 
signed  by  witness  and  filed  without  notice  one  year  after  exami- 
nation —  motion  to  suppress  within  one  month  thereafter 
withdrawn  by  consent  and  presented  to  trial  Justice  —  deposition 
admitted  on  trial  —  on  retrial  after  disagreement  question  as  to 
admissibility  of  deposition  was  before  court  —  defendant  not 
guilty  of  laches  in  moving  to  suppress  deposition  —  deposition 
not  admissible  because  not  signed  by  witness  as  required  by  Code 
of  Civil  Procedure!  §  901,  subd.  2. 

In  an  action  to  recover  for  clothing  alleged  to  have  been  sold  to  the  defend- 
ant's former  wife  it  appeared  that  the  deposition  of  the  wife  was  taken 
without  the  State  on  the  application  of  the  plaintifF;  that  the  witness 
did  not  sign  the  deposition  which,  together  with  the  certificate  of  the 
conunissioner  to  the  efiFect  that  he  could  not  procure  the  signature,  was 
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filed  about  one  year  after  the  examination  and  without  notice  to  the 
defendant's  attorney;  that  within  one  month  thereafter  the  defendant's 
attorney  moved  to  have  the  deposition  suppressed  on  the  ground  that 
it  was  not  executed  in  accordance  with  the  statute;  that  said  motion  was 
withdrawn  on  consent  and  presented  to  the  justice  at  the  trial  of  the 
case;  that  the  deposition  was  admitted  over  objection  of  defendant's 
counsel;  that  the  first  trial  resulted  in  a  disagreement  and  on  a  retrial 
the  justice  refused  to  consider  the  motion  to  suppress  the  deposition 
on  the  ground  that  it  had  been  decided  by  the  former  trial  justice  and 
also  because  the  application  made  by  the  defendant  showed  on  its  face 
that  defendant's  counsel  was  guilty  of  laches  in  making^  the  same. 

Hddf  that  the  question  as  to  whether  the  deposition  was  properly  executed 
and  admissible  in  evidence  was  before  the  trial  justice  on  the  retrial, 
who  had  the  power  to  dispose  of  it  upon  appropriate  objections  made, 
regardless  of  the  acts  of  the  judge  presiding  at  the  previous  trial,  since 
the  motion  originally  made  at  Special  Term  was  withdrawn  upon  consent 
and  the  entire  question  was  submitted  to  the  trial  court  to  be  disi)osed 
of  at  the  trial  and  there  was  no  order  entered  upon  the  trial  court's  ruling 
on  the  first  trial  denying  the  motion  to  suppress  and  overruling  the 
objections  to  the  admission  of  the  deposition. 

The  trial  court  erred  in  holding  that  the  defendant's  counsel  was  guilty  of 
laches  in  moving  to  have  the  deposition  suppressed. 

The  deposition  was  not  admissible  in  evidence  since  there  was  not  a  com- 
pliance with  the  provision  of  subdivision  2  of  section  901  of  the  Code 
of  Civil  Procedure  that  after  the  deposition  "  has  been  carefully  read, 
to  or  by  the  witness,  it  must  be  subscribed  by  the  witness." 

Cross-appeals  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiflf,  entered  in  the  office  of  the  clerk  of 
the  coimty  of  New  York  on  the  4th  day  of  Jime,  1920,  upon 
the  verdict  of  a  jury. 

Appeal  by  the  plaintiflf,  Anna  McNally,  Inc.,  from  an  order, 
entered  in  said  clerk's  office  on  the  2d  day  of  June,  1920, 
denying  plaintiflf's  motion  to  set  aside  the  verdict  and  for  a     ' 
new  trial  made  upon  the  minutes. 

AHhur  B.  Hyman  of  counsel  [Julian  T.  AheUs  with  him 
on  the  brief;  Paskusj  Gordon  &  Hyman,  attorneys],  for  the 
plaintiflf. 

EUbridge  L.  Adams  of  coimsel,  for  the  defendant. 

Greenbatjm,  J.: 

The  action  was  brought  to  recover  the  sum  of  $7,487.70, 
the  reasonable  value  and  agreed  price  of  dresses  and   other 
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wearing  appaxel  alleged  to  have  been  sold  and  delivered  to 
the  former  wife  of  the  defendant  by  plaintiff  and  Anna 
McNally,  its  predecessor  in  business,  between  the  20th  of 
July  and  the  25th  of  November,  1916. 

The  defendant's  answer  sets  up  the  defense  that  the  goods 
so  sold  and  delivered  were  not  necessaries;  that  they  were 
furnished  solely  on  the  credit  of  his  wife;  that  she  had  an 
allowance  sufficient  to  supply  her  needs,  considering  the  means 
and  station  in  life  of  the  defendant,  and  that  after  the  20th 
of  September,  1916,  defendant  gave  notice  to  the  plaintiff 
that  he  would  not  be  responsible  for  any  debts  contracted  by 
his  wife  thereafter.  The  defendant's  appeal  is  based  upon 
the  ground  that  the  court  erred  in  receiving  a  deposition  of 
his  former  wife  taken  in  behalf  of  plaintiff  at  San  Francisco, 
Cal.  Plaintiff  appeals  because  of  asserted  errors  in  the  charge 
of  the  learned  court  and  its  rulings  upon  the  admission  of 
evidence  and  upon  the  groimd  that  the  verdict  was  the  result 
of  a  compromise. 

In  support  of  its  case  the  plaintiff  was  permitted  to  read  in 
evidence,  over  the  objection  of  defendant,  the  afore-mentioned 
deposition  imder  the  following  circumstances:  It  was  taken 
upon  interrogatories  annexed  to  a  commission  dated  November 
14,  1918,  issued  to  a  notary  public  in  and  for  the  county  and 
city  of  San  Francisco,  State  of  California.  The  certificate  of 
the  commissioner,  dated  March  11,  1920,  which  was  attached 
to  the  commission,  upon  its  return  states  that  the  witness 
appeared  before  him  on  the  11th  day  of  February,  1919,  at 
his  office  and  that  after  being  sworn  "  did  depose  to  the 
matters  contained  in  the  foregoing  deposition,"  but  that  the 
witness  did  not  subscribe  to  the  deposition,  nor  indorse  the 
exhibits  annexed  thereto,  although  he  knows  that  the  answers 
therein  are  true  of  his  own  knowledge.  His  certificate  also 
states:  "  She  left  my  office  after  the  taking  of  the  said 
deposition,  advising  me  that  she  would  return  the  following 
day,  after  the  same  had  been  transcribed  by  the  stenographer, 
for  the  purpose  of  signing  the  same.  She  did  not  return  to 
my  office  on  the  following  day  or  thereafter,  and  although  I 
have  kept  the  deposition  for  a  great  length  of  time  and  dili- 
gently endeavored  in  every  manner  to  locate  the  said  witness 
by  going  to  her  last  known  place  of  residence  in  this  city, 
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and  makiBg  inquiries  of  her  through  various  persons  with 
whom  she  was  acquainted,  I  was  nevertheless  unable  to  locate 
her  and  have  not  since  been  able  to  locate  her  and  have  been 
advised  that  she  is  no  longet  in  the  State  of  California  or  in 
the  United  States,  but  is  in  Europe.  Wherefore,  I  have  been 
obliged  to  return  the  conunission  with  this  deposition  annexed 
thereto  unsubscribed  by  the  wintess/' 

The  commission  was  not  filed  in  the  oflSce  of  the  clerk  of 
New  York  coxmty  until  the  24th  of  March,  1920,  which  was 
upwards  of  thirteen  months  after  the  witness  appeared  for 
examination  in  San  Francisco.  After  learning  quite  acci- 
dentally that  the  commission  had  been  filed,  defendant's 
counsel  made  a  motion  dated  April  12,  1920,  to  suppress  it 
on  the  groimd  that  it  had  not  been  executed  in  accordance 
with  the  statute. 

Upon  the  return  day  of  the  motion  the  justice  holding 
Special  Term,  with  the  consent  of  both  parties  directed  that 
the  motion  be  withdrawn  and  presented  to  the  justice  of  the 
Trial  Term,  it  having  been  stated  that  the  cause  would  be 
shortly  called  for  trial  during  the  April  term  of  the  court. 
The  case  came  on  for  trial  on  April  twenty-first,  and  the 
learned  justice  then  presiding  permitted  the  deposition  to  be 
read  over  the  objection  of  defendant's  coimsel,  with  the 
instruction  to  the  jury  that  they  were  to  take  into  consider- 
ation the  fact  that  "  after  it  was  written  out  it  was  not  read 
over  to  the  witness  and  that  it  was  not  signed  by  the  witness." 
The  result  of  this  trial  was  a  disagreement.  The  cause 
reappeared  on  the  day  calendar  before  another  trial  justice, 
who  held  that  he  would  not  consider  the  motion  to  suppress 
because  that  had  been  decided  by  the  former  trial  justice  and 
also  because  the  application  made  by  the  defendant  showed 
upon  its  face  that  defendant's  coimsel  was  guilty  of  laches  in 
making  the  same.  The  record,  however,  shows  that  the  motion 
originally  made  at  Special  Term  was  withdrawn  upon  consent 
and  the  entire  question  was  submitted  to  the  trial  court  to 
be  disposed  of  upon  the  trial.  There  was  no  order  ever 
entered  upon  the  trial  court's  ruling  denying  the  motion  to 
suppress  and  overruling  the  objection  to  the  admission  of  the 
deposition. 

The  question  as  to  whether  the  deposition  was  properly 
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executed  and  admissible  in  evidence  was  before  the  trial 
justice  who  had  the  power  to  dispose  of  it  upon  appropriate 
objections  made,  regardless  of  the  action  of  the  justice  pre- 
siding at  a  previous  trial. 

We  think  that  the  learned  court  erred  in  holding  that  the 
defendant's  counsel  was  guilty  of  laches.  It  appears  that 
both  parties  recognized  that  the  deposition  was  incomplete. 
It  also  appears  that  six  or  eight  months  before  the  trial  the 
plaintiff  made  a  motion  for  the  issuance  of  a  new  conunission, 
which  was  granted,  but  it  was  never  taken.  Defendant's 
counsel  was  lulled  into  the  belief  that  the  incomplete  deposi- 
tion would  not  be  filed.  He  quite  naturally  was  surprised 
to  learn  that  the  deposition  which  was  taken  in  February,  1919, 
was  filed  on  March  24,  1920,  without  any  notice  being  given 
to  him  thereof. 

The  question,  therefore,  was  squarely  before  the  trial  justice 
as  to  whether  the  deposition  was  entitled  to  be  read  in  evidence. 
Subdivision  2  of  section  901  of  the  Code  of  Civil  Procedure 
provides  with  reference  to  depositions  taken  outside  of  the 
State  that  a  person  to  whom  a  conunission  is  directed  "  must 
reduce  the  examination  of  each  witness  to  writing,  or  cause 
it  to  be  reduced  to  writing,  by  a  disinterested  person.  After 
it  has  been  carefully  read,  to  or  by  the  witness,  it  must  be 
subscribed  by  the  witness."  Concededly,  there  was  no 
compliance  with  the  statute. 

It  has  repeatedly  been  held  in  this  State  that  the  failure 
of  a  witness  to  read  or  subscribe  his  deposition  after  it  has 
been  reduced  to  writing  necessitates  its  rejection  upon  objection 
made.  (13  Cyc.  939;  18  C.  J.  §  239;  Faith  v.  Ulster  &  DeXawarz 
R.  R,  Co.,  70  App.  Div.  303;  Fosl^  v.  Bullock,  12  Hun,  200; 
Lowther  v.  Sullivan,  63  MLsc.  Rep.  51.)  The  same  rule  has 
been  recognized  in  other  jurisdictions.  (Winooskie  Turnpike 
Co.  V.  Ridley,  8  Vt.  404;  Zehner  v.  Lehigh  Coal,  etc.,  Co.,  187 
Penn.  St.  487,  in  which  the  court  emphasized  the  importance  of 
strict  observance  of  such  requirements;  Arnold  v.  Kearney, 
29  Fed.  Rep.  820;  Bell  v.  Chambers,  38  Ala.  660.) 

Plaintiff's  counsel  cites  a  number  of  cases  promulgated 
over  a  century  ago,  such  as  Moulson  v.  Hargrave  (1  S.  &  R. 
[Penn.  1814]  201) ;  Graham  v.  Hackvnth  (8  Ky.  [1  A.  K.  Marsh.] 
423)  and  Mobley  v.  Hamit  (Id.  590)  (both  m  1819),  in  which 
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the  courts  held  contrary  to  the  later  rulings.  There  was 
nothing  to  indicate  in  these  cases  that  any  statute  governing 
the  taking  of  depositions  then  existed. 

In  other  cases  cited  by  the  plaintiff's  counsel  it.  appears 
that  there  was  no  statute  requiring  the  signature  of  the  witness 
to  the  deposition.  (Brinkley  v.  Bell,  131  Ga.  226;  62  S.  E. 
Rep.  67.) 

The  objection  was  not  a  mere  irregularity.  It  was  based 
upon  a  matter  of  substance  which  was  important  to  the 
defendant.  In  a  number  of  the  above-cited  cases  the  courts 
have  observed  that  they  cannot  be  too  careful  in  surrounding 
the  taking  of  depositions  with  all  the  safeguards  and  solemnities 
which  may  tend  to  insure  their  truthfulness  and  authenticity. 

Since  we  are  constrained  to  reverse  the  judgment  upon 
defendant's  appeal,  it  is  unnecessary  to  consider  the  appeal 
of  the  plaintiff.  The  judgment  and  order  are  reversed  and 
a  new  trial  ordered,  without  costs  to  either  party. 

Clakke,  p.  J.,  Laughlin,  Dowling  and  Merrell,  JJ., 
concur. 

Judgment  and  order  reversed  and  new  trial  ordered,  without 
costs  to  either  party. 


Heyman  Cohen  &  Sons,  Inc.,  Respondent,  v.  M.  Lurie 
Woolen  Co.,  Inc.,  Appellant. 

First  Department,  July  1,  1921.      . 

Sales  —  option  to  make  additional  purchasee  indefinite  and 
unenforcible  —  res  Judicata  —  Judgment  against  plaintiff  on 
counterclaim  in  former  action  by  defendant  res  Judicata. 

An  option  clause  in  a  contract  for  the  sale  of  cloth  providing  that  the  plain- 
tiff '*  should  have  the  privilege  to  purchase  so  much  more  of  the  aforesaid 
merchandise  as  the  defendant  would  be  able  to  procure  "  is  unenforcible, 
since  it  is  indefinite  and  uncertain  as  to  the  quantity  of  goods  plaintiff 
is  entitled  to  buy  under  the  exercise  of  its  privilege,  and  is  uncertain  as  to 
the  limit  of  time  during  which  the  privilege  is  to  be  exercised,  and  no 
price  is  stated  at  which  the  plaintiff  is  entitled  to  exercise  its  option. 

The  delivery  of  sixteen  pieces  of  cloth  under  the  option  clause  did  not  have 
the  effect  of  curing  the  defects  of  uncertainty  and  indefiniteness. 
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In  an  action  by  tHe  present  defendant  against  the*  plaintiff  herein  to  recover 
for  goods  sold  under  the  contract  the  defendant  interposed  as  a  defense 
and  counterclaim  the  same  allegations  as  alleged  in  the  complaint  in  this 
action,  including  an  allegation  of  damages  resulting  from  the  failure  on 
the  part  of  the  defendant  to  comply  with  the  option  clause.  Hdd,  that 
the  judgment  in  thit  action  is  res  judicaJLa  as  to  the  issues  in  the  present 
action;  the  allegations  in  the  complaint  in  this  action  as  to  the  delivery 
of  sixteen  pieces  of  cloth  under  the  option  clause  did  not  have  the  effect 
of  creating  a  liability  against  the  defendant  which  did  not  exist  before 
the  option  was  exercised. 

Appeal  by  the  defendant,  M.  Lurie  Woolen  Co.,  Inc.,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  24th  day  of  February,  1921,  denymg 
defendant's  motion  for  judgment  on  the  pleadings  consisting 
of  a  complaint,  an  answer  and  a  reply. 

SamiLel  J.  Rawak  of  counsel  [A.  S.  Marcuson,  attorney], 
for  the  appellant. 

Jacob  R.  Schiff  of  counsel  [J.  M.  Cohen  with  him  on  the 
brief;  Morrison   &  ScAi/,  atttomeys],  for  the  respondent. 

Greenbaum,  J.: 

The  complaint  alleges  the  making  of  a  contract  in  writing 
on  April  10,  1919,  for  the  sale  to  the  plaintiff  of  200  pieces 
of  cloth  known  as  tricotine  at  certain  'prices,  which  contained 
a  provision  that  the  plaintiff  "  should  have  the  privilege  to 
purchase  so  much  more  of  the  aforesaid  merchandise  as  the 
defendant  would  be  able  to  procure; "  that  the  200  pieces  were 
delivered  and  paid  for;  that  plaintiff  exercised  the  privilege  or 
option  of  purchasing  more  of  said  cloth;  that  defendant  ratified 
and  confirmed  the  option  by  delivering  16  additional  pieces  of 
cloth  on  June  10,  1919,  informing  the  plaintiff  that  that  was 
all  of  the  said  cloth  it  had  procured  although  in  fact  defendant 
did  procure  500  pieces  of  said  cloth  which  it  failed  to  sell 
to  plaintiff,  notwithstanding  its  exercise  of  the  privil^eto 
buy  them. 

Defendant  in  its  answer  pleads  a  general  denial,  the  Statute 
of  Frauds  (Pers.  Prop.  Law,  §  85,  as  added  by  Laws  of  1911, 
chap.  571)  and  a  former  adjudication.    The  portion  of  the 
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defendant's  answer  which  relates  to  the  bar  of  the  former 
adjudication  alleges  the  making  of  the  contract  described  in 
the  complaint;  that  plaintiff  upon  the  delivery  of  the  200 
pieces  of  cloth  therein  mentioned  paid  therefor  by  giving 
the  defendant  its  promissory  notes  aggregating  $30,869.29; 
that  thereafter  three  separate  actions  upon  these  notes  were 
instituted  by  defendant  against  plaintiff  in  the  Supreme  Court 
which  were  subsequently  consolidated  into  one  action;  that 
plaintiff  (as  defendant  in  that  action)  interposed  an  answer 
setting  up  as  a  ''  defense "  and  "  coimterclaim  "  the  same 
allegations  as  those  set  forth  in  the  complaint  in  this  action 
including  an  all^ation  of  damages  in  the  sum  of  S50,000 
resulting  from  the  failure  on  the  part  of  the  defendant  (plaintiff 
in  that  action)  to  deUver  the  500  pieces  although  it  was  able 
to  deliver  them. 

The  only  difference  between  the  allegations  in  the  present 
complaint  and  those  pleaded  in  the  defense  and  counterclaim 
in  the  former  action  is  that  the  latter  contained  no  allegations 
as  to  the  delivery  of  the  16  additional  pieces  of  cloth  imder 
the  alleged  privilege  clause  of  the  contract  which  is  set  up  in 
the  complaint  in  this  action. 

It  may  be  incidentally  observed  that  although  plaintiff 
alleges  in  its  complaint  that  the  price  of  the  200  pieces  of 
cloth  described  in  the  agreement  was  fixed  at  three  dollars 
and  two  and  one-half  cents  per  yard,  there  is  no  allegation 
therein  as  to  the  price  paid  for  the  16  additional  pieces. 

It  was  held  by  the  learned  Special  Term  justice  that  the 
allegation  as  to  the  delivery  of  the  sixteen  pieces  of  cloth 
appearing  in  the  complaint  imder  review  created  a  radically 
different  issue  from  that  presented  in  the  defense  and  counter- 
claim in  the  other  action.  It  seems  to  us  that  the  additional 
allegation  in  the  complaint  did  not  have  the  effect  of  creating 
a  liability  against  the  defendant  which  did  not  exist  before 
the  option  was  exercised. 

The  privilege  clause  xmder  consideration  is  indefinite  and 
imcertain.  It  fails  to  state  what  quantity  of  goods  plaintiff 
is  entitled  to  buy  imder  the  exercise  of  its  privUege.  It  does 
not  appear  whether  the  option  is  limited  to  as  many  pieces 
of  the  goods  as  defendant  might  be  able  to  procure,  or  only 
to  as  many  as  plaintiff  cares  to  avail  itself  of.    It  is  imcertain 
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as  to  the  limit  of  time  during  which  the  privilege  is  to  be 
exercised.  Is  the  privilege  to  continue  for  a  week,  a  month, 
a  year,  or  a  lifetime?  May  it  be  exercised  only  once,  or  as  often 
as  plaintiff  wishes?  It  is  also  silent  as  to  the  price  at  which 
plaintiff  is  entitled  to  exercise  its  option. 

It  follows,  if  we  are  correct  in  our  interpretation  of  the 
privilege  clause  in  question,  that  it  was  not  an  enforcible 
agreement  and  that  the  delivery  of  the  additional  sixteen 
pieces  of  cloth  could  not  possibly  have  the  effect  of  curing 
the  defects  of  imcertainty  and  indefiniteness  pointed  out. 

It  also  follows  that  the  former  adjudication  was  necessarily 
determinative  of  the  rights  of  the  parties  imder  the  privil^e 
clause  referred  to  and  was  a  conclusive  bar  to  the  maintenance 
of  this  action.  In  any  event  the  complaint  does  not  set 
forth  a  cause  of  action  and  defendant's  motion  for  judgment 
upon  the  pleadings  should  have  been  granted. 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  for  judgment  on  the 
pleadings  is  granted,  with  ten  dollars  costs. 

DowLiNG,  Laughlin,  Smith  and  Merrell,  JJ.,  concur. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


Hattie  Hunt,  Respondent,  v.  Mary  Jane  Wickham  and 
Others,  Appellants. 

Second  Department,  July  22,  1921. 

Wills  —  bequest  to  daughter  for  life  and  then  to  "child  or  children" 
— remainders  vested  on  death  of  life  tenant — sole  surviving 
chUd  of  life  tenant  takes  estate  on  death  of  life  tenant  —  grand- 
children do  not  share. 

Under  a  will  devising  property  to  the  testator's  daughter,  ''All  to  be  subject 
to  her  exclusive  management  and  oontrol  for  and  during  the  period  of  her 
natural  life  and  then  to  her  child  or  children,  or,  if  she  leaves  no  child  or 
children,  that  the  property  is  to  be  divided  equally  "  between  others,  the 
remainders  vested  only  upon  the  death  of  the  life  tenant,  and,  therefore, 
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the  aole  rarviying  child  of  the  life  tenant  takes  the  estate  on  the  death  of 
the  life  tenant  and  nothing  passed  to  the  other  children  of  the  life  tenant 
who  were  living  at  the  time  of  the  death  of  the  testator  but  who  died 
before  the  life  tenant,  and  so  nothing  passes  to  children  of  the  deceased 
children  of  the  life  tenant. 
Blackmab,  p.  J.,  dissents,  with  memorandum. 

Appeal  by  the  defendants,  Mary  Jane  Wickham  and 
others,  from  a  judgment  of  the  Supreme  Court  m  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Orange  on  the  2d  day  of  December,  1920,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  Orange  Special  Term. 

This  action  was  to  obtain  a  construction  of  the  following 
paragraph  of  the  will  of  Joseph  M.  Elston,  deceased,  of 
Minisink,  Orange  county: 

"  Third.  I  give  and  bequeath  to  my  daughter,  Mary  Jane, 
wife  of  Abraham  Wickham,  the  farm  on  which  she  now 
resides  lying  partly  in  the  Township  of  Minisink  and  partly 
in  the  Township  of  Greenville,  County  and  State  aforesaid, 
with  the  appurtenances  thereunto  belonging  and  the  rents, 
issues  and  profits  thereof.  All  to  be  subject  to  her  exclusive 
management  and  control  for  and  during  the  period  of  her 
natural  life  and  then  to  her  child  or  children,  or,  if  she  leaves 
no  child  or  children,  then  the  property  to  be  divided  equally 
between  the  heirs  of  Jesse  Elston,  my  son,  and  Lewis  A. 
Elston,  grandson,  whose  names  are  in  this  Will." 

The  court  decreed  plaintiflF  to  be  entitled  to  the  sole  owner- 
ship of  the  property. 

Edward  P.  Jones  [Samuel  M.  Cuddeback  with  him  on  the 
brief],  for  the  appellants. 

William  A.  Feuchs  [Frank  LyboU  with  him  on  the  brief], 
for  the  respondent. 

PXJTNAM,  J.: 

Here  was  a  life  estate  with  active  control  in  Mrs.  Wickham, 
"  and  then  to  her  child  or  children,"  with  a  gift  in  substitution 
"  if  she  leaves  no  child  or  children."  The  children's  names 
are  not  given. 

The  testator  died  April,  1877,  leaving  Mary  J.  Wickham, 
the  life  t«iant,  and  her  brother,  Jesse  Elston.  Mary  J. 
App.  Div.— Vol.  CXCVIL        51 
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Wickham  then  had  six  children,  including  Hattie  Hunt,  this 
plaintiff,  and  a  son,  William  E.  Wickham,  husband  of  Mary- 
Jane  Wickham,  and  father  of  defendants  Emma  Ford  and 
Charles  L.  Wickham.  Her  other  four  children  survived  the 
testator  but  died  in  infancy* 

Abraham  Wickham,  the  son-in-law  of  the  testator,  died 
in  February,  1894. 

The  life  tenant's  son,  William  E.  Wickham,  died  November 
15,  1916  (predeceasing  his  mother,  the  life  tenant),  leaving 
a  will  which  purported  to  give  his  residuary  estate  to  his  wife 
and  children  (the  defendants  above  named)  in  equal  shares. 

Mary.  J.  Wickham,  the  life  tenant,  died  April  23,  1919, 
leaving  her  daughter  Hattie  Hunt,  plaintiff,  and  her  grand- 
children, Emma  Ford  and  Charles  L.  Wickham,  and  the 
defendant  Mary  Jane  Wickham. 

The  primary  question  is  whether  William  E.  Wickham  had 
a  vested  remainder  in  one-half  of  this  property,  which  he 
could  devise  by  will.  Or,  in  other  words,  did  the  remainders 
to  Mary  Wickham's  "  child  or  children ''  become  vested  in 
them  on  the  death  of  the  testator?  If  so,  were  such  remainders 
to  the  "  child  or  children  ''  of  Mary  J.  Wickham  subject  to  be 
divested  by  their  death  or  deaths  before  that  of  the  life  tenant? 

According  to  appellants'  contention,  these  interests  immedi- 
ately vested  in  the  infant  grandchildren  of  the  testator.  There 
is  neither  a  clause  of  survivorship  among  the  children,  nor  a 
limitation  to  such  as  shall  attain  the  age  of  twenty-one.  Hence 
on  appellants'  theory,  when  these  four  infants  respectively 
died,  their  interests  passed  to  their  mother,  for  her  life,  with 
a  reversion  to  the  surviving  brother  and  sister.  (1  R.  S.  752, 
§  6;  Real  Prop.  Law  [Gen.  Laws,  chap,  46;  Laws  of  1896,  chap. 
647],  §  285;  Decedent  Estate  Law  [Consol.  Laws,  chap,  13; 
Laws  of  1909,  chap.  18],  §  85.)  Such  a  vesting  of  these  frac- 
tional interests  of  the  minor  children  cannot  be  deemed  the 
testator's  intent,  {Hedges  v.  Harpur,  3  De  Gex  &  Jones^  129, 
142,) 

On  the  other  hand,  the  provision  as  to  leaving  children 
is  held  not  only  to  call  for  the  birth  of  such  children,  but 
requires  that  they  should  outlive  the  life  tenant.  Hence  such 
as  die  before  the  life  tenant's  death  have  no  descendible  or 
devisable  interest,     {Thicknesse  v.  Liege,  3  Brown  Pari.  Gas. 
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365;  Feame's  Posthumous  Works,  250,  253;  Purdy  v.  Hayty 
92  N.  Y.  446.)  The  further  contention  that  the  words  "  child 
or  children  "  may  be  read  to  include  grandchildren,  is  refuted 
by  a  long  line  of  authorities.     {Matter  of  Pulis,  220  N.  Y.  196.) 

The  will  must,  therefore,  be  construed  to  give  this  estate 
to  plaintiff,  as  only  surviving  child  of  the  life  tenant,  as  such 
interests  vested  only  upon  the  death  of  Mary  Jane  Wickham, 
so  that  plaintiff  is  now  entitled  to  the  sole  and  exclusive 
ownership  thereof. 

The  judgment  should,  therefore,  be  affirmed,  with  costs  of 
this  appeal  payable  out  of  the  estate. 

Rich,  Kelly  and  Jay  cox,  JJ.,  concur;  Blackmar,  P.  J., 
reads  for  reversal. 

Blackmar,  P.  J.  (dissenting): 

The  more  I  study  the  words  of  this  will,  without  being 
confused  by  matter  which  has  been  written  with  respect  to 
wills  of  different  wording  and  different  import,  the  more  it 
seems  to  me  that  it  is  not  consistent  with  the  will  of  the 
testator  that  the  children  of  her  grandson,  William  Edgar, 
should  be  excluded  from  participation  in  the  estate. 

Reducing  the  3d  clause  of  the  will  to  the  plainest  terms,  it 
reads  as  follows:  "  I  give  to  my  daughter,  Mary  Jane,  the 
farm  on  which  she  now  Uves  for  and  during  the  period  of 
her  natural  Ufe,  and  then  to  her  child  or  children/'  If  we 
stop  right  here,  we  find  a  vested  remainder  in. the  child  or 
children  of  the  life  beneficiary.  And  I  find  nothing  else  in 
the  will  to  deprive  them  of  this  vested  right.  The  will  then 
proceeds:  "  or,  if  she  leaves  no  child  or  children,  then  the 
property  to  be  divided  equally  between  the  heirs  of  Jesse 
Elston,  my  son,  and  Lewis  A.  Elston,  grandson."  But  this 
contingency  has  never  happened,  and,  therefore,  the  gift  over 
never  took  effect.  I  think  the  true  construction  of  the  will 
is  that  there  is  a  vested  remainder  in  the  child  or  children  of 
Mary  Jane,  subject  to  be  divested  in  the  event  that  she  leaves 
no  child  or  children;  but  as  this  contingency  never  happened, 
the  remainder  was  never  divested. 

Judgment  affirmed,  with  costs  to  all  parties  who  have 
appeared  payable  out  of  the  estate. 
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Henry  Spielvogel,  Respondent,  v.  Richard  F.  Veit  and 
Emma  A.  Veit,  Appellants. 

Second  Department,  July  22,  1921. 

Vendor  and  purchaser  —  memorandum  siff&ed  by  parties  constmed 
as  agreement  by  vendor  to  sell  —  doctrine  that  provision  in  writing 
overrides  that  in  printing  applied  —  memorandum  agreement 
may  be  enforcible  though  parties  contemplate  formal  contract 
—  memorandum  not  complete  contract,  which  may  be  specifically 
enforced,  where  duration  of  mortgage  and  rate  of  interest  not 
specified. 

A  memorandum  agreement  signed  by  all  the. parties  may  be  construed  as 
an  agreement  on  the  part  of  the  vendor  to  sell  the  real  property  described 
therein  where  the  price  stated  is  called  the  '*  price  agreed  on,"  though 
there  is  no  express  agreement  on  the  part  of  the  vendor  to  sell. 

The  inconsistency  in  the  provisions  regarding  mortgages  may  be  solved 
by  the  doctrine  that  the  provision  in  -writing  overrides  that  in  printing. 

The  fact  that  the  memorandum  agreement  provided  that  a  oontraet  was 
to  be  executed  in  duplicate,  when  a  further  payment  was  to  be  made, 
is  evidence  that  the  wTiting  was  not  intended  to  be  a  complete  contract, 
but  it  is  not  conclusive,  for  if  the  writing  contained  all  the  essential  terms 
of  a  complete  contract,  it  is  enforcible  although  the  parties  contemplated 
a  more  formal  instrument. 

The  memorandum  agreement,  however,  was  not  a  complete  contract  which 
may  be  specifically  enforced,  since  there  was  no  time. fixed  for  the  duration 
of  the  first  mortgage  provided  for  in  the  agreement  and  no  rate  of  interest 
was  prescribed,  and  this  together  with. the  fact  that. the  parties  agreed 
that  a  contract  should  thereafter  be  executed  leads  to  the  conclusion  that 
the  instrument  in  question  was  merely  a  record  of  the  agreement  so  far 
as  reached,  leaving  substantial  matters  to  be  settled  in  theformid  contract. 

Appeal  by  the  defendants,  Richard  F.  Veit  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favOT  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Kings  on 
the  5th  day  of  November,  1920,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Kings  Special  Term. 

William  C.  Beecher  [Justus  W.  Smith  with  him  OB  the 
brief],  for  the  appellants. 

Matthew  Feldm^an,  for  the  respondent. 
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Blackmar,  p.  J.: 

The  complaint  allies  a  contract  in  writing  for  the  sale 
of  land.  The  plaintiff  vendee  introduced  in  evidence  the 
following  writing,  signed  by  all  the  parties: 

'  Memorandum  Agreement 
I  hereby  agree  to  purchase  House  and  Lot  at 
No.  1537  Nostrand  Ave. 
Borough  of  Brooklyn 
County  of  Kings 
at  price  agreed  on,  $10500. 

$250  upon  the  signing  of  this  memorandum,  the  receipt 
whereof  is  hereby  acknowledged,  and  a  further 
$750  upon  the  delivery  of  a  contract  duly  executed, 
which  contract  is  to  be  executed  in  duplicate  by 
me  on  or  before  Apr.  7th,  1920 
and  I  agree  to  pay  $3500. 
upon  delivery  a  full  covenant  deed,  conveying 
property  subject  to  mortgages  now  a  lien,  Apr.  30,  1920 
1st  mortgage  of  $6000 

2nd         "        $ 

Purchase  money  of  $ 

all  monies  accepted  are  subject  to  the  approval  of 
the  owner,  referring  both  to  price  and  terms. 
Dated  6  day  of  Apr.  1920. 
Henry  Spielvogel,  Purchaser 
Richard  F.  Veit 
Emma  A.  Veit  Address 

Altman  &  Seyman  Agent 

"ALTMAN  &  SEYMAN 

"  Real  Estate 

"  6  Snyder  Ave.,  Brooklyn,  N.  Y." 

The  plaintiff  gave  defendants  a  check  for  $250,  which  has 
not  been  cashed.  On  the  following  day  the  parties  met  and 
plaintiff  produced  a  formal  contract.  It  differed  in  material 
raspects  from  the  writing  just  quoted.  It  is  enough  to  point 
out  that  by  it  the  seller  was  required  to  pay  taxes  for  the 
first  hatf  of  1920,  that  '*  all  personal  property  appurtenant 
to  or  used  in  the  operation  of  said  premises  is  represented  to 
be  owned  by  the  seller  and  is  included  in  this  sale,  and  in 
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particular  the  carpets,  chandeliers,  gas  stoves  and  gas  ranges, 
awnings,  etc.,''  and  that  any  assessments  payable  in  future 
installments  should  be  deemed  to  be  due  and  payable  by  the 
seller.  The  defendants  refused  to  sign.  Subsequently,  the 
vendee  sued  for  specific  performance  and  had  judgment. 

The  only  question  on  this  appeal  is  whether  the  writing 
above  quoted  was  intended  to  be  a  final  complete  contract. 
In  solving  this  the  writing  must  be  analyzed  in  the  light  of 
the  existing  circumstances.  It  is  to  be  borne  in  mind  that 
the  complaint  declares  on  a  contract  in  writing,  and  evidence 
of  conversations  at  or  before  the  time  of  signing  the  paper  is 
incompetent  to  change  it  or  enlarge  its  terms. 

There  is  no  expressed  agreement  on  the  part  of  the  vendor 
to  sell,  but  the  writing  is  entitled  "  Memorandum  Agree- 
ment," the  price,  $10,500,  is  called  the  "  price  agreed  on," 
and  the  document  is  signed  by  all  the  parties.  It  may, 
therefore,  be  treated  as  an  agreement  on  the  part  of  the 
vendor  to  sell.     {Tobias  v.  Lynch,  192  App.  Div.  54.) 

There  is  an  inconsistency  in  the  provisions  regarding  the 
mortgages.  It  is  stated  that  the  premises  are  to  be  conveyed 
"  subject  to  mortgages  now  a  lien."  Then  follows:  "  1st 
mortgage  of  $6,000."  As  matter  of  fact  the  only  mortgage 
then  a  Hen  was  one  for  $2,750.  Given  their  literal  meaning 
these  provisions  are  conflicting,  for  the  amount  of  cash  to 
be  paid,  i.  e.,  $4,500,  added  to  the  $6,000  mortgage,  makes  up 
the  purchase  price.  This  difficulty  may  be  solved  by  the 
doctrine  that  the  provision  in  writing  overrides  that  in  printing 
{Chadsey  v.  Guion,  97  N.  Y.  333),  and  the  words  "  subject  to 
mortgages  now  a  Hen  "  are  part  of  the  printed  form,  whereas 
the  written  figures,  "  $6,000  "  follow  the  printed  words  "  1st 

mortgage  of  $ "    The  intent  might  be  read  into  the  writing 

that  the  seller  agreed  to  take  steps  to  sell  subject  either  to 
a  first  mortgage  of  $6,000  obtained  by  him  from  another,  or  a 
purchase-money  mortgage  taken  back.  The  provision  "all 
monies  accepted  are  subject  to  the  approval  of  the  owner, 
referring  both  to  price  and  terms  "  was  obviously  inserted  in 
a  form  drawn  up  by  a  broker  to  aid  hin)  in  bringing  the  parties 
together  by  taking  a  part  pajrment  from  the  purchaser  subject 
to  the  vendor's  approval.  The  signature  of  the  vendor 
sufficiently  approves  it  in  this  case. 
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This  writing  provides  that  a  contract  is  to  be  executed 
in  duplicate,  when  a  further  payment  is  to  be  made.  This  is 
evidence  that  the  writing  was  not  intended  to  be  a  complete 
contract  {Brown  v.  New  York  Central  R.  R.  Co.,  44  N.  Y. 
79),  but  it  is  not  conclusive,  for  if  the  writing  contains  all 
the  substantial  terms  of  a  complete  contract,  it  is  none  the 
less  one  and  may  be  enforced  although  the  parties  contemplated 
a  more  formal  instrument.  {Sanders  v.  P.  B.  F.  Co.,  144 
N.  Y.  209.) 

In  the  writing  we  find  lacking  two  terms,  which  would 
usually  be  considered  essential  to  a  complete  contract.  There 
is  no  time  fixed  for  the  duration  of  the  first  mortgage  of 
$6,000  and  no  rate  of  interest  prescribed.  Of  course,  the 
parties  may  make  a  contract  without  expressing  these  terms, 
and  it  may  be  specifically  enforced,  for  the  l^al  rate  of  interest 
may  be  assumed  and  the  mortgage  may  be  due  on  demand. 
{Bennett  v.  Aibstin,  9  Wkly.  Dig.  88.)  This  was  decided  by 
the  Court  of  Appeals,  but  I  do  not  find  it  in  the  regular  reports. 
(Jones  Mort.  [6th  ed.]  §  75.)  But  in  this  case,  where  the 
writing,  as  pointed  out  above,  can  have  no  construction  imder 
the  existing  circumstances  but  as  an  agreement  to  place  a  new 
mortgage  on  the  premises,  it  would  be  absurd  to  assume  that 
the  parties  intended  the  idle  formality  of  a  new  mortgage 
immediately  due.  The  fact  that  they  agreed  that  a  contract 
should  thereafter  be  executed,  forces  the  conclusion  that  the 
duration  of  the  mortgage  and  the  rate  of  interest  were  left  to 
be  settled  on  the  execution  of  the  formal  contract.  The 
writing,  therefore,  is  not  a  complete  contract  which  may  be 
enforced  specifically,  but  a  record  of  the  agreement  so  far  as 
reached,  leaving  substantial  matters  to  be  settled  in  the  formal 
contract. 

The  judgment  should  be  reversed,  and  as  the  complaint 
alleged  a  contract  in  writing  and  the  writing  proved  was  not 
a  contract,  the  complaint  should  be  dismissed,  with  costs. 

Rich,  Kelly,  Jaycox  and  Manning,  JJ.^  concur. 

Judgment  reversed  and  complaint  unanimously  dismissed, 
with  costs. 
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Evelyn  I.  Skinnell,  as  Executrix,  etc.,  of  Daniel  A.  Skin- 
nell, Deceased,  Appellant,  v.  Edwakd  Mahoney  and 
Daniel  F.  Cohalan,  as  Executors,  etc.,  of  Daniel  A. 
Skinnell,  Deceased,  and  Others,  Respondents,  Impleaded 
with  Skinnell  Silver  Plating  Co.,  Inc.,  and  Others, 
Defendants. 

Second  Department,  July  22,  1921. 

Trusts  —  purchase  of  trust  property  by  corporation  orgaaixed  by 
trustees  for  that  purpose  —  payment  of  purchase  price  from 
proceeds  of  business  —  stock  issued  to  triutees  and  beneficiaries 
individually  must  be  returned  to  estate  —  consent  of  beneficiaries 
did  not  validate  transaction  —  participation  in  transaction  by 
executor  not  ground  for  removal  —  issue  of  shares  to  third  person 
for  services  as  manager  not  illegal. 

Where  two  of  the  trustees  under  a  will,  one  of  whom  was  a  beneficiary, 
and  another  beneficiary,  by  means  of  a  corporation  organized  for  the 
purpose  and  owned  and  controlled  by  them,  purchased  a  business  which 
had  been  carried  on  by  the  testator  and  devised  by  him  as  part  of  the 
trust  estate,  and  the  purchase  prioe  fixed  by  them  was  paid  from  the 
proceeds  of  said  business,  capital  stock  issued  to  them  must  be  retamed 
to  the  estate,  since  said  shares  represent  profits  made  by  the  trustees  in 
their  dealings  with  the  trust  property. 

The  consent  of  the  beneficiaries  under  the  trust  did  not  validate  the 
transaction  since  their  interest  was  that  of  beneficiary  under  an  inalienable 
trust,  and  there  was  a  contingent  remainder  over  to  their  issue  in  case 
of  the  death  of  the  beneficiaries  before  reaching  the  age  oi  forty-five. 

There  is  no  sufi&oient  reason  for  removing  the  executor  who  participated 
in  the  organization  of  the  corporation  and  the  issue  of  the  stock. 

The  issuance  of  shares  of  stock  to  the  manager  of  the  corporation  in  payment 
for  services  was  not  illegal  and  he  should  be  permitted  to  retain  said 
shares.  • 

Appeal  by  the  plaintiff,  Evelyn  I,  Skinnell,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  16th 
day  of  February,  1921,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Queens  Special  Term  dismissing  the  com- 
plaint upon  the  merits. 

Frank  GaUagher  [Howard  A.  Sperry  with  him  on  the  brief], 
for  the  appellant. 
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Joseph  A.  byme,  for  the  respondents  Mahon^  and  Leary. 
John  F.  Comhy  for  the  respondent  Cohalan. 

Blackmar,  p.  J.: 

The  plaintiff  and  defendant  Mahoney,  two  of  the  trustees 
under  the  will  of  Daniel  A.  Skinnell,  deceased,  and  defendant 
Skinnell,  by  means  of  a  corporation  organized  for  the  purpose 
and  owned  and  controlled  by  them,  purchased  a  business 
which  had  been  carried  on  by  decedent.    The  purchase  price 
fixed  by  them  was  paid  from  the  proceeds  of  the  business  so 
purchased,  and  the  capital  stock  of  the  company,  except  a 
small  amount  allotted  to  defendant  Morley  as  manager,  and 
one-fifth  thereof  left  unissued,  was  divided  among  the  said 
two  trustees  and  defendant  Skinnell,  each  receiving  twenty- 
five  shares.    These  shares  of  stock  represent  the  profits  made 
in  their  dealings  with  the  trust  property.    The  said  two 
trustees  have  violated  the  cardinal  rule  of  law  that  trustees 
may  not  deal  with  trust  property  to  their  own  advantage, 
and  that  if  they  do  they  are  accountable  therefor  to  the 
estate.    In  this  respect  there  is  no  difference  in  the  situation 
of  the  plaintiff  and  the  defendant  Mahoney.    They  have 
alike  violated  this  rule  of  law  and  are  accountable  to  the 
estate  for  the  shares  of  stock  that  they  have  Jssued  to  them- 
sdves.    The  defendant  Skinnell,  acting  jointly  with  them, 
is  subject  to  the  same  disability.    The  motive  of  the  trustees 
is  a  matter  of  indifference.    They  may  have  been  moved  by 
the  most  laudable  motives.     They  may  have  devised  the  plan 
of  selling  the  business  to  a  corporation  organized  for  the 
purpose  of  purchasing  it,  as  the  best  method  of  preserving 
it.    The  appraisement  of  the  property  may  have  been,  as  I 
think  it  was,  honestly  and  fairly  made,  and  yet  they  were 
disqualified,  by  an  inflexible  rule,  from  dealing  with  the  trust 
property  to  their  own  profit.     The  consent  of  the  plaintiff 
and  defendant  Skinnell  did  not  validate  the  transaction.    They 
did  not  own  the  estate.    Their  interest  was  that  of  cestui  que 
trust  under  an  inalienable  trust,  and  there  was  a  contingent 
remainder  to  their  issue  in  case  of  death  before  reaching  the 
age  of  forty-five. 

The  shares  of  stock  issued  to  the  plaintiff  and  to  defendants 
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Skinnell  and  Mahoney  should  be  transferred  to  the  executors 
and  trui^bees  of  the  estate.  There  is  no  sufficient  reason  for 
removing  the  defendant  Mahoney,  and  the  defendant  Morley, 
who  is  not  a  trustee  and  received  the  stock  in  connection  with 
his  services  as  manager,  should  be  permitted  to  retain  the 
five  shares  issued  to  him. 

Judgment  accordingly,  with  costs  to  the  plaintiff  in  this 
court  and  in  the  court  below,  payable  from  the  estate. 

Rich,  Putnam,  Kellt  and  Jaycox,  JJ.,  concur. 

Judgment  reversed  and  judgment  directed  that  plaintiff 
and  defendants  Mahoney  and  Skinnell  transfer  each  twenty- 
five  shares  of  stock  of  the  corporation  to  the  executors  and 
trustees  imder  the  will  of  Daniel  A.  Skinnell,  deceased,  with 
costs  to  the  plaintiff  in  this  court  and  in  the  court  below, 
payable  from  the  estate. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Estella  Schapiro,  Respond- 
ent, for  Compensation  under  the  Workmen's  Compensation 
Law,  V.  John  Wanamaker,  Employer,  and  General 
Accident,  Fire  and  Life  Assurance  Corporation,  Ltd., 
Insurance  Carrier,  Appellants. 

Third  Department,  July  7,  1921. 

Workmen's  Compensation  Law  —  employee  of  department  store 
injured  while  puUing  out  drawer  —  evidenee  not  Justifying  award 
—  canoer  not  due  to  injury  received. 

An  award  was  not  justified  where  it  appeared  that  the  claimant,  a  woman 
thirty-two  years  of  a^e,  who  was  employed  as  assistant  buyer  in  a 
department  store,  while  pulling  out  a  large  drawer,  felt  something  snap 
in  her  chest  and  fell  fainting,  the  drawer  falling  on  her  chest;  that  she 
continued  to  work  in  the  store  for  more  than  seven  months  thereafter 
when  she  was  operated  on  for  cancer  in  the  breast  but  later  returned  to 
her  work  at  which  she  continued  till  she  resigned  because  of  a  disagree- 
ment with  her  superior,  and  there  was  no  evidence  that  the  claimant 
was  not  perfectly  able  at  the  time  of  her  resignation  or  at  any  time  up 
to  the  close  of  the  period  of  non-employment,  which  she  voluntarily 
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terminated  by  aocepting  other  employment,  to  perform  the  servioeB 

required  of  her. 
Furthermore,  the  evidence  does  not  establish  that  the  oancerous  condition 

of  the  claimant  was  brought  about  by  any  injury  received  by  her  in  the 

course  of  her  employment. 
John  M.  Kelloqo,  P.  J.,  dissents. 

Appeal  by  the  defendants,  John  Wanamaker  and  another, 
from  an  award  of  the  State  Industrial  Commission,  entered 
in  the  office  of  said  Commission  on  the  20th  day  of  October, 
1920. 

Alfred  W.  Meldon  [Joseph  Force  Crater  of  counsel],  for  the 
appellants. 

Charles  D.  Newton,  Attomey-Oenerid  \E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

WOODWAKD,  J.: 

Starting  from  the  standpoint  that  an  "  injury  "  or  a  "  per- 
sonal injury  "  means,  within  the  contemplation  of  the  Work- 
men's Compensation  Law,  ''only  accidental  injuries  arising 
out  of  and  in  the  course  of  employment  and  such  disease  or 
infection  as  may  naturally  and  unavoidably  result  therefrom '' 
(§3,  subd.  7,  as  amd.  by  Laws  of  1917,  chap.  705),  where  shall 
we  find  the  evidence  to  support  the  present  award?  The  claim- 
ant is  a  woman  thirty-two  years  of  age.  On  the  13th  day  of 
November,  1918,  she  was  employed  as  an  assistant  buyer  by 
John  Wanamaker,  receiving  a  compensation  of  twenty-nine  dol- 
lars per  week.  While  pulling  out  a  large  drawer,  in  the  work 
of  cleaning  up  her  department,  the  claimant  testifies  that  she 
felt  something  snap  in  her  chest  and  fell  fainting.  It  appears 
that  in  falling  the  drawer  fell  upon  her  chest.  The  store  phy- 
sician bandaged  her  chest  and  the  claimant  went  to  her  home, 
where  she  remained  for  three  days,  returning  afterwards  to  the 
store.  During  this  three  days  claimant  subjected  herself  to  an 
X-ray  examination,  with  negative  result.  Her  chest  remained 
bandaged  for  some  time,  but  she  continued  her  work  in  the 
store,  so  far  as  the  record  discloses,  until  the  25th  of  June, 
1919,  when,  discovering  a  rash  upon  her  breast,  she  con- 
sulted physicians  and  was  sent  to  St.  Luke's  Hospital  for  an 
immediate  operation  for  cancer.    The  operation  was  performed 
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on  the  3d  day  of  July,  1919,  the  claimaiit  remaining  in  the 
hospital  for  three  weeks,  when  she  went  to  the  country. 
The  operation  appears  to  have  been  successful  for  the  time 
being  at  least,  and  on  the  16th  day  of  September,  1919,  the 
claimant  returned  to  the  Wanamaker  store,  where  she  worked 
until  the  10th  day  of  April,  1920,  when  she  resigned  because 
of  a  disagreement  with  the  buyer,  and  it  appears  from  the 
evidence  that  she  declined  to  consider  re-emplo5Tnent  at  the 
same  place.  From  the  sixteenth  day  of  September  to  the 
tenth  of  April  following  the  claimant's  employment  was  less 
arduous  than  previously,  but  she  was  paid  the  same  wages, 
and  it  is  undisputed  that  she  might  have  continued  the 
employment  indefinitely  upon  the  same  terms,  except  for  the 
fact  that  she  could  not  tolerate  the  conduct  of  Miss  Bader, 
the  buyer,  to  whom  she  acted  as  assistant,  though  from  the 
record  Miss  Bader  appears  to  have  done  nothing  more  than 
to  fail  to  evince  as  much  curiosity  as  to  the  feelings  of  the 
claimant  as  the  latter  expected.  The  Commission  has  awarded 
compensation  from  the  date  of  the  resignation  of  the  claimant, 
April  9,  1920,  to  October  4,  1920,  on  which  latter  date  the 
claimant  accepted  employment  with  another  concern  at  a 
substantial  advance  over  that  which  she  had  been  receiving  at 
Wanamaker's.     The  defendants  appeal. 

There  Is  no  evidence  in  the  record  that  the  claimant  was 
not  perfectly  able  to  perform  the  services  required  of  her 
at  Wanamaker's  at  the  time  of  her  resignation,  or  at  any 
time  up  to  the  close  of  the  period  of  non-employment;  her 
rather  petulant  declarations  that  she  could  not  work  under 
the  conditions  —  which  involved  the  mere  personal  friction 
between  the  claimant  and  Miss  Bader  —  not  arising  to  the 
dignity  of  evidence.  {Matter  of  Jordan  v.  Decorative  Co,,  230 
N.  Y.  522,  527;  Matter  of  Case,  214  id.  199.)  In  the  case  of 
Matter  of  Jordan  v.  Decorative  Co,  (supra)  the  court  say: 
"Work  was  offered  and  refused.  Earning  capacity  was  then 
equal,  if  the  claimant  was  willing  to  exert  it,  to  capacity  before 
the  injury.  We  must  hold  him  to  the  use  of  the  powers  which 
he  had.  *  *  ♦  The  statute  was  not  adopted  that  sloth 
might  be  a  source  of  profit."  The  Workmen's  Compensation 
Law  does  not  assume  the  obligation  of  adjusting  the  personal 
relations  of  employees;  it  does  not  assume  to  charge  to  industry 
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the  losses  incident  to  the  caprice  of  those  who  refuse  to  per- 
form the  services  for  which  they  are  not  incapacitated  by 
injuries  growing  out  of  the  employment,  and  it  seems  to  us 
entirely  clear  that  there  is  no  legal  foundation  for  this  award, 
assuming  the  cancerous  condition  to  have  been  due  to  the 
accident. 

But  is  there  evidence  to  show  that  the  cancer  was  the 
natural  and  imavoidable  result  of  the  accident  happening  to 
the  claimant  on  the  13th  day  of  November,  1918?  The  claimt- 
ant  was  out  of  the  store  for  three  days,  in  the  meantime  sub- 
mitting to  an  X-ray  examination  showing  a  negative  result, 
and  then  she  resumed  her  employment  and  remained  at  work 
until  the  twenty-fifth  of  the  following  June,  some  seven  months 
later,  at  which  time  she  underwent  an  operation  said  to  have 
shown  a  cancerous  condition  of  her  left  breast.  The  only 
evidence  bearing  upon  the  relation  of  this  disease  to  the 
accident  is  afforded  by  Dr.  Michailovsky,  a  distant  relative 
of  the  claimant,  who  says  he  was  visited  professionally  by  the 
claimant  at  the  time  of  the  accident;  that  he  sent  her  for  an 
X-ray  examination,  and  that  he  did  not  see  her  again  until 
the  following  June,  when  she  consulted  him  because  of  a  rash 
upon  her  breast.  He  says  he  does  not  know  the  cause  of  this 
rash;  that  while  ^amimng  her  he  discovered  a  condition 
which  induced  him  to  send  her  to  a  hospital  for  immediate 
operation  for  a  canca:. 

This  doctor  was  asked  if  he  connected  this  condition  up 
with  the  visit  which  the  claimant  made  to  him  in  November 
{Hrevious,  and  he  answered  in  the  aflfirmative.    Asked  how 
he  made  this  connection  he  replied  that  he  had  been  studying 
the  etiology  of  cancer  for  some  time  and  was  very  much 
interested  in  the  causation  of  cancer.    He  then  stated  that 
he  had  been  making  this  study  from  1908  to  the  present  time, 
and  that  he  had  not  found  out  the  cause  of  cancer.    Fur- 
ther asked:  "Why  did  you  connect  up  this  condition  with 
the  visit  Miss   Schapiro  made  in  November?"  he  replied: 
"  Because  there  is  a  certain  amount  of  evidence  that  cancer 
may  follow  an  injury; ''  but  he  admitted  that  it   does  not 
necessarily  follow  an  injury.     Asked  what  kind  of  an  iniury 
would  it  have  to  be  to  cause  the  condition,  he  ans^w^ered,  ''  1 
do  not  know."    Asked  if  it  woiild  have  to  be  a  direct  trauma 
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to  the  affected  part,  he  again  answered,  '^  I  do  not  know. 
Nobody  knows." 

After  some  further  incidental  matters,  not  bearing  upon  the 
point  here  imder  consideration,  the  deputy  commissioner  took 
the  witness  in  hand.  The  deputy  commissioner  asked:  ''  Is  it 
not  commonly  known  among  physicians  that  cancer  follows 
a  blow?  "  The  doctor  answered:  "  We  think  that  a  chronic 
injury  is  more  apt  to  cause  cancer  than  a  single  injury,  but 
a  single  injury  frequently  enough  has  been  followed  by  cancer 
to  make  it  possible  it  can  do  so  in  any  case.'*  The  deputy 
commissioner  persisted:  "  It  is*]common  knowledge  to  all  men, 
where  a  woman  has  received  a  blow  or  hit  in  the  breast, 
cancer  follows? '*  To  this  the  physician  answered:  "We  have 
to  take  evidence.  It  is  not  sure,  I  have  not  seen  cases  in 
the  Memorial  Hospital  [where  he  had  his  experience]  where 
cancer  followed  a  definite  single  injury.*'  To  the  deputy 
commissioner's  suggestion  that  ^'medicine  is  so  uncertain" 
the  witness  replied:   "  We  cannot  be  absolutely  sure." 

Surely  this  falls  far  short  of  evidence  that  the  cancerous 
condition  of  this  claimant,  brought  to  light  seven  months 
after  her  injury,  was  such  a  "  disease  or  infection  as  may 
naturally  and  imavoidably  result "  from  the  accident  which 
befell  the  claimant.  The  claimant's  own  private  physician 
says  he  does  not  know  what  kind  of  an  injury  would  be 
necessary  to  produce  the  condition  subsequently  found;  that 
he  does  not  know  T\diether  a  direct  trauma  would  be  necessary, 
and  that  no  one  knows.  All  that  he  pretends  to  know  is  that 
"  there  is  a  certain  amount  of  evidence  that  cancer  may  follow 
an  injury,"  and  that  "  a  single  injury  frequently  enough 
has  been  followed  by  cancer  to  make  it  possible  it  can  do 
so  in  any  case."  Tlie  claimant's  injury  which  caused  her 
to  faint  and  fall  was  described  as  something  snapping  in  her 
chest,  not  a  blow  to  her  chest,  and  while  there  is  some  testi- 
mony that  she  was  found  under  the  large  drawer,  that  it  lay 
upon  her  breast  when  .she  came  to,  there  is  very  little  to 
indicate  that  the  drawer  itself  produced  any  traumatism  of 
consequence.  The  claimant  testifies  to  great  pain,  and  evi- 
dently has  reference  to  the  injury  resulting  from  her  strain 
in  pulling  on  the  drawer  at  the  time  she  felt  the  snapping, 
not  to  the  incidental  fact  of  the  drawer  being  upon  her  when 
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she  came  to;  and  we  are  unable  to  discover  any  evidence  upon 
which  a  finding  can  legitimately  be  based  that  the  cancer 
was  a  result  naturally  and  unavoidably  flowing  from  the 
injury  received.  The  whole  matter  is  speculative.  Medical 
science,  as  voiced  by  the  claimant's  own  witness,  frankly 
says  that  it  has  not  yet  found  out  the  cause  of  cancer;  but 
the  State  Industrial  Commission  finds  that  the  claimant's 
cancerous  condition  was  produced  by  an  injury,  the  exact 
nature  of  which  is  not  disclosed  by  the  evidence,  and  which 
no  one  pretends  to  know  would  be  capable  of  producing  the 
result  outside  of  the  Commission  itself. 
The  award  should  be  reversed  and  the  claim  dismissed. 

All  concur,  Kiley,  J.,  in  result,  except  John  M.  Kellogg, 
P.  J.,  dissenting. 

Award  reversed  and  claim  dismissed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Philip  Conley,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation  Law, 
V.  The  Upson  Company,  Employer,  and  The  Travelers 
Insurance  Company,  Insurance  Carrier,  Appellants. 

Third  Department,  July  7,  1921. 

Workmen's  Compensation  Law  —  injury  to  eye  —  when  failure  to 
ffive  notice  of  injury  as  required  by  §  18  prejudicial  —  eyidence 
insufficient  to  establish  that  permanent  loss  of  eyesight  residted 
from  injury. 

The  claimant  in  May,  1918,  while  at  work  on  a  pressing  machine,  received 
an  injury  to  his  eye  by  some  shavings  being  thrown  into  it.  He  was 
sent  to  his  employer's  first  aid  room  and  received  treatment  and  thereafter 
continued  his  work  without  giving  notice  of  any  serious  trouble  with  his 
eye  although  he  told  the  foreman  the  day  following  the  accident  that 
his  eye  was  inflamed  and  sore.  The  eye  became  gradually  worse  and 
he  lost  the  sight  thereof  in  January,  1919,  but  did  not  caD  a  physician 
until  nearly  a  year  after  the  accident. 

Heldt  that  the  claim  should  have  been  dismissed,  first,  because  the  failure 
of  the  claimant  to  give  notice  of  the  injury  as  requured  by  section  18  of 
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the  Workmen's  Compensation  Law  was  prejudicial  to  the  employer  and 
the  instirance  carrier,  and  second,  because  there  was  no  medical  testimony 
tending  to  show  that  the  permanent  los^  of  eyesight  could  have  resulted 
naturally  and  unavoidably  from  the  injury. 
John  M.  Kellooo,  P.  J.,  and  Kilet,  J.,  dissent. 

Appeal  by  the  defendants,  The  Upson  Company  and 
another,  from  an  award  of  the  State  Industrial  Commission, 
entered  in  the  office  of  said  Commission  on  the  31st  day  of 
Decembei,  1920. 

Benjamin  C.  Loder  [E.  C.  Sherwood  and  William  B.  Dams 
of  counsel],  for  the  appellants. 

Charles  D.  Newton,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondents. 

Woodward,  J.: 

The  claimant,  sometime  in  the  month  of  May,  1918,  while 
at  work  upon  a  pressing  machine,  had  some  shavings  thrown 
into  his  left  eye.  These  shavings  were  paper  shavings,  con- 
stituting a  part  of  the  materials,  apparently,  used  in  making 
beaver  boards.  The  claimant  was  sent  to  the  first-aid  room 
maintained  by  the  employer,  where  the  eye  was  washed  out 
with,  boracic  acid,  and  he  returned  to  his  work,  finished  the 
day's  employment,  and  continued  for  sometime  thereafter, 
so  far  as  the  record  shows  making  no  complaint  and  giving 
no  notice  of  any  serious  trouble  with  his  eye.  He  told  the 
foreman,  the  day  following  the  accident,  that  it  was  inflamed 
and  sore,  but  he  continued  to  work,  and  did  not  indicate  that 
it  was  anything  of  importance.  He  says  that  the  next  month 
after  the  accident  he  began  to  get  hazy  in  his  eyesij^t;  that 
afterward  it  became  worse,  and  in  the  molith  of  January,  1919, 
eight  months  after  the  accident,  the  sight  was  completely 
gone.  He  had  never  consulted  a  physician,  or  asked  the 
employer  to  furnish  a  physician,  until  after  the  eye  had  fully 
lost  its  sight,  according  to  his  own  testimony.  He  says  that 
he  consulted  a  lawyer  in  January,  but  it  was  not  imtil  April, 
practically  a  full  year  after  the  accident,  that  he  called  a 
physician;  so  that  this  claimant,  knowing  that  his  eye  was 
growing  worse  from  month  to  month,  is  in  the  position  of  not 
having  given  the  notice  required  by  section  18  of  the  Work- 
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men's  Compensation  Law  under  conditions  which  were  daily 
increasing  the  risks  of  the  employer,  if  compensation  was  to 
be  paid.  Giving  the  claimant  the  benefit  of  a  technical 
construction  of  the  act,  that  the  notice  was  not  required 
until  "  within  ten  days  after  disability,"  because  under  sec- 
tion 18  of  the  act  (as  amd.  by  Laws  of  1918,  chap.  634),  taking 
effect  on  May  13,  1918,  the  notice  was  required  "  within  thirty 
days  after  the  accident  causing  such  injury,"  he  says  that  this 
eye  had  totally  lost  its  sight  in  January,  1919,  and  certainly 
he  was  called  upon  to  give  the  notice  at  that  time,  if  he  was 
to  come  within  the  plain  letter  of  the  law.  But  if  the  employer 
and  the  insurance  carrier  were  not  to  be  prejudiced  by  the 
alleged  serious  consequences  of  this  apparently  trifling  accident 
they  were  entitled  to  notice  as  soon  as  it  became  evident 
that  the  eye  was  growkig  worse;  they  had  a  right  to  have 
the  claimant  treated  for  the  injury  at  a  time  when  treatment 
was  calculated  to  be  of  use  in  preventing  further  injury.  Such 
notice  as  was  given  by  the  washing  out  of  the  eye  at  the 
first-aid  station  on  the  occasion  of  the  accident  was  not  notice 
that  this  eye  was  likely  to  become  wholly  useless  within  a 
period  of  eight  months.  It  was  notice  of  a  trifling  injury, 
such  as  the  first-aid  station  was  designed  to  provide  for  — 
nothing  more,  and  the  fact  that  the  claimant  went  back  to 
his  work,  continuing  the  same  for  a  considerable  period,  making 
no  complaint,  justified  the  employer  in  concluding  that  the 
first  aid  had  fulfilled  its  legitimate  purpose  and  that  there 
was  no  occasion  for  further  action.  The  claimant  alone  knew 
of  the  serious  difficulty,  if  it  existed;  good  faith  demanded 
that  he  should  give  notice  at  a  time  when  notice  would  be  of 
use;  and  the  finding  of  the  State  Industrial  Commission  that 
the  employer  was  not  prejudiced  by  the  failure  to  give  the 
notice  which  the  statute  requires,  because  of  the  alleged 
knowledge  of  the  employer  and  the  furnishing  of  medical  aid, 
is  without  support  in  the  evidence.  The  only  notice  of  an 
accident  which  came  to  the  employer  was  such  as  to  fully 
warrant  the  assimiption  that  the  injury  was  purely  incidental 
and  of  no  permanent  effect,  and  the  conceded  conduct  of  the 
claimant  was  calculated  to  aid  in  this  conclusion.  His  claim 
that  he  was  afraid  of  losing  his  emplojrment  is  not  an  excuse 
App.  Div.—  Vol.  CXCVII,        52 
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for  failiire  to  give  notice  of  a  condition  which  is  imposing  a 
burden  upon  others. 

There  is  no  medical  testimony  in  this  case  tending  to  show 
that  the  permanent  loss  of  eyesight  could  have  resulted 
naturally  and  unavoidably  from  this  trifling  injury.  (See  Work- 
men's Compensation  Law,  §  3,  subd.  7,  as  amd.  by  Laws  of 
1917,  chap.  705.)  Indeed,  there  is  no  testimony  in  the  case 
which  excludes  the  theory  that  the  loss  of  sight  was  not  due 
to  an  entirely  independent  cause. 

But  if  we  assmne  that  there  is  evidence  upon  which  the 
award  might  have  been  based,  in  the  first  instance,  there  is  a 
conclusive  determination  that  the  lack  of  notice  was  fatal 
to  the  claimant's  right  to  compensation,  and  unless  an  inferior 
judicial  tribunal  may  review  its  own  determinations  of  law 
and  fact  the  award  now  before  us  may  not  stand.  Deputy 
Commissioner  Lang  held  a  hearing  upon  this  same  claim  on 
the  15th  day  of  October,  1919,  handing  down  the  following 
memorandum:  "No  date  of  accident  fixed.  No  notice  of 
accident  to  employer  in  accordance  with  provision  of  law. 
Claim  for  compensation  denied.  Case  dismissed.  If  claim- 
ant, at  any  future  time,  shall  be  able  to  establish  that  there 
was  notice  given,  case  may  be  re-opened  on  his  presentation  of 
the  fact.    Case  closed." 

The  claimant  has  not  shown  that  there  was  a  notice  in 
accordance  with  the  provisions  of  law.  He  has  shown  that 
theve  was  some  knowledge  on  the  part  of  fellow-employees, 
who  may  have  communicated  the  fact  to  the  employer,  that 
the  claimant  had  suffered  from  paper  shavings  in  his  eye; 
that  he  had  been  given  first  aid,  and  resumed  his  work,  making 
no  further  complaint  for  a  period  of  several  months,  during 
which  time,  he  now  claims,  he  was  growing  progressively 
blind.  It  is  to  be  noted  that  no  award  was  made;  the  claim 
was  denied;  and  we  know  of  no  provision  of  law  by  which  a 
claim  which  has  been  denied  upon  a  hearing  can  be  reopened, 
except  by  an  appeal  in  the  manner  provided  by  the  statute. 

Section  20  of  the  Workmen's  Compensation  Law  (as  amd.  by 
Laws  of  1919,  chap.  629)  provides  the  time  and  method  of 
procuring  a  hearing  upon  claims,  and  that  "  within  thirty  days 
after  a  claim  for  compensation  is  submitted  under  this  section,  or 
such  hearing  closed,  ehdll  make  or  deny  an  award,  determining 
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such  claim  for  compensation^  and  file  the  same  in  the  office  of 
the  Commission.    Immediately  after  such  filing  the  Commis- 
sion shall  send  to  the  parties  a  copy  of  the  decision.    *    *    * 
The  dedsian  of  the  Commission  shall  be  final  as  to  all  ques- 
tions of  fact,  and,  except  as  provided  in  section  twenty-three, 
as  to  all  questions  of  law/'    All  this  has  been  complied  with; 
the  Commission  gave  notice  of  its  decision  to  the  parties,  hold- 
ing that  the  lack  of  notice  was  fatal  to  the  making  of  an  award, 
and  section  23  (as  amd.  by  Laws  of  1917,  chap.  705)  provides 
that  '^  an  award  or  decision  of  the  Commission  shall  be  final  and 
conclusive  upon  all  questions  within  its  jurisdiction,  as  against 
ike  State  Fund  or  between  the  parties,  unless  reversed  or  modi- 
fied on  appeal  therefrom  as  hereinafter  provided."    There  was 
never  any  appeal  from  the  decision  of  the  deputy  commissioner, 
approved  by  the  Conunission  in  sending  out  notice  of  the  dis* 
position  of  the  case,  but  the  Commission,  upon  the  suggestion  of 
counsel  to  the  Commission,  has  assumed  to  reverse  its  former 
decision  and  to  reopen  the  case,  contrary  to  the  established 
jurisprudence  of  this  State.     (Stephens  v.  Santee,  49  N,  Y.  35, 
39;  People  ex  rel.  Chase  v.  WempU,  144  id.  478,  482;  UnUed 
States  V.  Burchard,  125  U.  S.  176;  People  ex  rel  Cohen  v. 
York,    43   App.    Div.  138;  Matter  of  Hyland  v.  Waldo,  158 
id.  654,  658;  Matter  of  Equitable    Trust    Co.  v.    Hamilton, 
226  N.  Y.  241,  245.)    In  People  ex  rel.  Chase  v.  Wemple 
(supra)  the  court  say:    "  It  is  the  general  rule  that  officers 
of  special  and  limited  jurisdiction  cannot  sit  in  review  of 
their  own  orders  or  vacate  or  annul  them.    A  justice  of  the 
peace  cannot  set  aside  or  alter  a  judgment  after  he  has 
entered  it.    {Stephens  v.  Santee,  49  N.  Y.  39.)    The  nearest 
approach  to  an  exception  is  in  the  case  of  an  audit  by  a  board 
of  supervisors  to  which  the  learned  counsel  for  the  appellant 
calls  our  attention.     (People  ex  rel.  Hotchkissy.  SupervisorBy 
65  N.  Y.  225.)    That  case  explicitly  concedes  the  general  rule, 
and  then  goes  upon  the  ground  that  the  boards  of  supervisors 
are  a  local  legislature  and  exercise  guaai  judicial  i)owers  only 
in  a  qualified  sense.    I  know  of  no  other  exception,  and.    do 
not  think  we  can  graft  upon  the  special  and  limited  po^^era 
of  the  Comptroller  when  acting  judicially  the  general  po^wecd 
which  belong  to  courts  of  original  jurisdiction."     (See  M;  otter 
of  Equitable  Trust  Co.  v.  Hamilton,  supra,  where  tlie   oomtI) 
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at  page  245,  say,  in  reviewing  the  audit  of  a  board  of  super- 
visors, "  we  do  not  impair  the  efficacy  of  the  principle  that 
quasi-judicial  action,  when  the  statute  intends  it  to  be  final, 
may  not  thereafter  be  revoked,"  citing  People  ex  rel.  Chase 
V.  WemTplUf  eupra.) 

It  is  true  that  where  an  award  is  made  the  Commission 
is  authorized,  upon  its  own  motion  or  upon  the  application 
of  any  party  in  interest,  on  the  ground  of  a  change  in  conditions, 
at  any  time  to  review  any  award,  and,  on  such  review,  may 
make  an  award  ending,  diminishing  or  increasing  the  com^ 
pensaiion  previously  awarded  (Workmen's  Compensation  Law, 
§  22),  but  this  is  confined  to  an  award  previously  made;  and 
the  statute  in  the  very  next  section  makes  a  clear  distinction 
between  an  award  and  a  decision,  and  the  same  distinction 
runs  through  section  20  of  the  act.  "  The  power  of  the 
commissioners  respecting  the  dismissal  and  reinstatement  of 
police  ofiicers,"  say  the  court  in  People  ex  rel.  Cohen  v.  York 
{supra) y  "  is  one  conferred  by  law;  trials  are  regulated  by  law 
and  the  rules  of  the  department.  *  *  *  There  was  no 
duty  or  obligation  upon  the  police  board  to  open  the  relator's 
case  and  grant  him  a  rehearing.  No  right  to  such  a  rehearing 
was  given  him  by  law."  The  same  principle  appUes  in  the 
case  now  under  consideration.  There  was  a  decision  of  the 
Commission,  subject  to  appeal  on  questions  of  law,  and  the 
claimant  neglected  to  procure  a  review  of  the  determination 
in  the  manner  pointed  out  by  the  statute,  and  he  has  no 
right  to  a  rehearing.  If  there  had  been  an  award  he  would 
have  been  entitled  to  a  rehearing  only  upon  the  ground  of  a 
change  in  conditions  (§  22)  and  no  facts  appear  in  this  case 
to  show  any  change  in  the  conditions  existing  at  the  time 
of  the  hearing  here  under  review  from  those  prevailing  upon 
the  original  hearing. 

Section  74  of  the  act,  providing  that  "  the  power  and 
jurisdiction  of  the  Commission  over  each  case  shall  be  con- 
tinuing, and  it  may,  from  time  to  time,  make  such  modificar 
tion  or  change  with  respect  to  former  findings  or  orders 
relating  thereto,  as  in  its  opinion  may  be  just,"  cannot  be 
construed  to  overrule  the  positive  provisions  of  the  act.  A 
case  is,  of  course,  a  claim  of  which  the  Commission  has 
primary  jurisdiction.     When,  by  its  decision,  it  determines 
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that  there  is  no  case  then  it  is  without  jurisdiction.  As  it 
is  not  called  upon  to  make  findings  upon  which  an,  award 
is  denied,  so  there  is  no  authority  for  reviewing  such  denial, 
except  by  an  appeal  in  the  manner  prescribed  by  section 
23.  It  is  the  ''  findings  or  orders  relating  thereto "  which 
the  Commission  is  authorized  to  modify  or  change  (§74),  and 
not  the  determination  of  the  Commission  making  or  denying 
an  award,  for  this  is  declared  to  be  "  final  as  to  all  questions 
of  fact,  and,  except  as  provided  in  section  twenty-three,  as 
to  all  questions  of  law,"  and  the  Court  of  Appeals  has ''  always 
giv^i  literal  effect  to  the  words  '  final  and  conclusive,'  and 
has  sought  to  promote  the  policy  upon  which  the  statute  is 
founded.''  (Matter  of  Southern  Boulevard  R.  R.  Co.,  143  N.  Y. 
253,  259;  People  ex  rel.  Crane  v.  Hahlo,  228  id.  309,  317.) 
The  award  should  be  reversed  and  the  claim  dismissed. 

Cochrane  and  Van  KmK,  JJ.,  concur  in  the  result  on  the 
grounds  that  no  causal  relation  is  shown  between  the  accident 
and  the  injury,  and  that  the  Commission  could  not  properly 
find  that  the  appellants  were  not  prejudiced  by  the  lack  of 
written  notice  because  of  the  reasons  assigned  by  it  for  so 
finding;  John  M.  Kellogg,  P.  J.,  and  Kiley,  J.,  dissent 
and  vote  for  affirmance. 

Award  reversed  and  claim  dismissed* 


Brooks  T.  La  Rose,  by  Frederick  J.  La  Rose,  His  Guardian 
ad  Litem,  Appellant,  v.  Shaughnessy  Ice  Company, 
Respondent. 

Third  Department,  July  7,  1921. 

Motor  Tehicles  —  action  to  recover  for  injuries  to  boy  received  while 
Jumping  from  motor  truck,  being  driven  by  unlicensed  ohaufleur 
—  boy,  who  was  riding  with  permission  of  driver,  not  trespasser  — 
unlicensed  chauffeur  presumed  to  be  incompetent  —  negligence 
to  employ  such  penon. 

The  plaintiff,  a  boy  about  ten  years  of  age,  was  not  a  mere  trespasser  at  the 
time  of  his  injury,  where  it  appeared  that  during  a  street  parade  the 
plaintiff  and  another  boy  climbed  onto  defendant's  motor  truck  and  rode 
thereon  with  the  permission  of  the  driver,  an  unlicensed  chauffeur,  and 
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that  the  driver  slowed  down  the  oar,  at  the  same  time  telling  the  boys 
to  get  off,  but  before  the  plaintiff  eould  do  so  the  driver  inoreased  the 
speed  of  the  car  and  the  plaintiff  fell  off,  rolled  under  the  oar  and  was 
seriously  injured. 

A  person  who  is  under  eighteen  years  of  age  is  presumed  to  be  incompetent 
to  drive  a  motor  vehicle,  and  the  employment  of  such  a  driver  by  the 
defendant,  in  violation  of  subdivision  2  of  section  282  of  the  Highway 
Law,  constituted  negligence. 

It  was  negligence  on  the  part  of  the  driver  to  carry  the  plaintiff  in  the  first 
place,  and  the  defendant  having  employed  a  known  incompetent  chauffeuTt 
it  was  chargeable  with  the  primary  negligence  and  with  the  result  which 
followed,  because  it  must  be  presumed  that  if  the  car  had  been  properly 
operated  for  the  purposes  for  which  it  was  designed  the  accident  would 
not  have  happened. 

It  was  negligence  to  permit  the  plaintiff  to  be  on  the  car  and,  being  thereon 
to  the  knowledge  of  the  person  in  charge,  it  was  little  short -of  wanton 
disregard. of  human  life  to  command  him  to  get  off  and  then  increase 
the  speed  of  the  car  as  he  was  about  to  comply  with  the  command. 

Appeal  by  the  plaintiff,  Brooks  T.  La  Rose,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  Rensselaer  on  the 
4th  day  of  June,  1920,  upon  the  disniissal  of  the  complaint 
at  the  close  of  plaintiff's  case. 

Thomas  F.  Galvin,  for  the  appellant. 

Thomas  F,  Powers,  for  the  respondent, 

WOODWAKD,  J.: 

The  plaintiff,  a  boy  about  ten  years  of  age,  appearing  by 
his  guardian  ad  litem,  was  seriously  injured  on  the  28th  day 
of  September,  1918,  in  the  city  of  Troy,  while  alighting  from 
an  automobile  truck.  In  company  with  a  boy  fifteen  years 
of  age,  who  had  been  sent  by  the  plaintiff's  father  to  look 
after  him,  the  plaintiff,  in  returning  from  a  Liberty  Loan 
parade,  climbed  upon  an  automobile  truck  owned  and  operated 
by  the  defendant,  and  in  the  immediate  charge  of  one  Harold 
Esmond,  who  was  at  the  time  about  sixteen  years  of  age. 
The  plaintiff  climbed  upon  the  seat  with  the  driv^,  rode 
there  for  some  distance,  when  he  changed  positions  with  his 
companion,  the  latter  getting  upon  the  seat,  while  the  plaintiff 
took  his  place  upon  the  running  board.  This  change  of 
position  appears  to  have  taken  place  two  or  three  times.    At 
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the  immediate  time  of  the  accident  the  plaintiff  was  on  the 
running  board  of  the  car,  which  was  passing  along  Fifth 
avenue  from  First  to  Fifth  street.  As  the  car  approached 
Fifth  street  Esmond  slowed  down  tne  car,  called  "  All  off," 
and  the  plaintiff,  in  obedience  to  the  suggestion,  let  go  of 
one  of  the  iron  bars  to  which  he  was  clinging,  and  prepared 
to  aUght.  While  in  this  position  Esmond  increased  the  speed 
of  the  car,  turning  into  Fifth  street,  and  the  plaintiff  fell  off, 
rolling  under  the  car  in  such  a  manner  as  to  be  run  over  and 
seriously  injured.  At  least  there  is  evidence  from  which  the 
jury  might  find  these  facts,  and  the  appellant  is  entitled, 
on  a  judgment  of  nonsuit,  to  the  most  favorable  view  of  the 
testimony  which  the  jury  might  properly  take. 

It  seems  to  us  entirely  clear  that  the  plaintiff  is  not  subject 
to  the  treatment  of  a  mere  trespasser;  that  the  defendant 
owed  him  a  higher  duty  than  to  merely  refrain  from  doing 
him  a  wanton  injury.  The  city  was  astir  with  the  crowd 
which  had  assembled  to  witness  a  parade;  the  street  cars 
and  pubhc  busses  were  crowded  to  overflowing,  and  these 
boys,  with  others,  were  permitted,  if  not  invited,  to  ride 
upon  the  defendant's  truck.  While  it  appears  that  they 
climbed  upon  the  car  from  the  rear  there  is  no  legitimate 
reason  for  assuming  that  this  was  done  without  the  knowledge 
of  the  driver  of  the  car,  for  both  of  these  boys  climbed  upon 
the  seat  with  him  and  rode  for  considerable  distances,  and 
the  plaintiff's  companioii  appeared  to  know  the  driver.  Know- 
ing their  presence  upon  the  car,  the  driver  slowed  down, 
told  them  all  to  get  off,  and  then,  without  giving  them  an 
opportunity  to  do  so,  he  increased  the  speed  and  the  result 
complained  of  followed.  Can  it  be  said  that  a  driver  of 
mature  years  would  be  discharging  the  obUgations  of  the 
defendant  under  these  circumstances?    We  think  not. 

Subdivision  2  of  section  282  of  the  Highway  Law  (added  by 
Laws  of  1910,  chap.  374,  as  amd.  by  Laws  of  1917,  chap.  769)* 
provides  that "  No  person  shall  operate  or  drive  a.motor  vehicle 
who  is  under  eighteen  years  of  age,  unless  such  person  is  accom- 
panied by  a  duly  licensed  chauffeur  or  the  owner  of  the  motor 
vehicle  being  operated."    It  is  obvious  that  the  Legislature, 

♦  Since  amd.  by  Laws  of  1919,  chi^.  472.—  [Rbp. 
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which  might  have  excluded  such  motor  vehicle  from  the  high- 
ways altc^ther,  had  a  right  to  prescribe  the  conditions  on 
which  it  might  be  operated,  and  that  it  attempted  to  place 
such  vehicles  in  charge  of  responsible  persons;  there  must  be  a 
licensed  chauffeur  or  the  owner  of  the  car  present  at  all  tim^ 
in  order  that  the  vehicle  could  be  lawfully  operated.  In 
other  words,  the  L^slature  deemed  it  Important  that  motor 
vehicles  should  be  in  the  immediate  charge  of  persons  of 
mature  years  and  responsibihty,  and  the  defendant's  negli- 
gence in  the  present  case  consists  in  employing  a  person 
whom  the  law  presumes  to  be  incompetent.  Presumably,  if 
the  owner  of  this  truck,  designed  for  carrying  heavy  loads, 
had  been  personally  present  he  would  not  have  permitted  a 
lot  of  boys  to  get  upon  it  and  to  change  positions  as  the 
plaintiff  and  his  companion  did  while  the  car  was  in  motion, 
and  this  would  have  been,  or  should  have  been,  the  case  if  the 
car  had  been  in  charge  of  a  duly  licensed  chauffeur.  It  was 
ne^gence  on  the  part  of  the  driver  to  csjry  these  boys  in  the 
first  instance,  and  the  defendant  having  employed  a  known 
incompetent  chauffeur  it  was  chargeable  with  the  primary 
negligence,  and  with  the  results  which  fdUowed^  because  it 
must  be  presumed  that  if  the  car  had  been  properly  operated 
for  the  purposes  for  which  it  was  designed  the  accident  would 
not  have  happened.  The  defendant  cannot  be  heard  to  say, 
while  operating  its  car  in  violation  of  law,  that  it  owed  the 
plaintiff  no  higher  duty  than  that  which  it  owed  to  a  mere 
trespasser.  The  defendant  itself  was  a  trespasser  upon  the 
public  highways,  because  it  had  its  car  there  in  violation  of 
law,  and  the  rule  has  been  recognized*  from  an  early  day  in 
the  jurisprudence  of  this  State  that  " '  No  cause  of  action 
can  arise  from  an  undertaking  prohibited  by  statute,  whether 
the  contract  is  malum  in  S6,  or  rnaium  prohibitum.  (Peck 
V.  Burr,  10  N.  Y.  294,  299)'  "  (ViUage  of  Fort  Edward  v.  Fish, 
156  N.  Y.  363,  373),  and  it  may  be  doubted  whether  the  plain- 
tiff's alleged  contributory  negligence  could  be  availed  of  by 
a  defendant  who  produced  the  accident  in  the  very  act  of 
violating  the  provisions  of  a  positive  statute.  It  was  ne^igent 
to  permit  the  boys  to  get  onto  this  car;  it  may  not  be  assumed 
that  they  would  have  been  permitted  to  be  on  the  car  if  it 
had  been  lawfully  operated.    Being  upon  the  car,  to  the 
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knowledge  of  the  person  in  charge,  it  was  little  short  of  wanton 
disregard  of  human  life  to  command  them  all  to  get  off  and 
then  increase  the  speed  of  the  car  around  a  comer,  as  the 
evidence  shows  was  done  in  the  present  case.  We  can  hardly 
conceive  of  a  mature  and  competent  person  doing  what  the 
defendant's  unlawful  chauffeur  did  in  the  present  instance, 
and  we  cannot  believe  that  the  law  is  satisfied  by  the  judg- 
ment in  this  case.  The  plaintiff  clearly  presented  evidence 
epjtitling  him  to  go  to  the  jury,  and  it  was  error  to  grant  the 
motion  of  the  defendant.  It  does  not  seem  necessary  to 
review  the  authorities  cited  by  the  appellant,  though  it  seems 
clear  that  the  case  of  GaUenkamp  v.  Garvin  Machine  Co.  (91 
App.  Div.  141),  as  finally  disposed  of  upon  the  dissenting 
opinion  of  Ingraham,  J.  (179  N.  Y.  588),  foreshadows  the 
conclusion  here  reached,  and  that  it  is  in  harmony  with  the 
spirit  of  the  law  generally. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

All  concur. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  event. 


LuiGi  Casella,  Respondent,  -v.  Michele  Gallo,  Appellant, 
Impleaded  with  Barney  Cohn,  Defendant. 

Third  Department,  July  7,  1021. 

Deeds  —  restrictive  covenant  not  to  buUd  within  stated  number  of 
feet  from  street  —  covenant  not  mutuaUy  restrictive  —  right  of 
way  for  persons,  wagons  and  animals  —  reservation  to  be  con- 
strued as  of  date  when  made  —  reservation  does  not  include 
passage  for  large  motor  trucks  —  covenant  not  violated  by  con- 
structing balcony  over  right  of  way  eight  feet  above  it. 

Under  a  covenant  contained  in  a  deed  that  in  case  a  building  is  erected  on 
the  lot  conveyed  it  shall  be  a  stated  distance  from  the  street,  it  is  no 
defense  to  an  action  to  compel  the  removal  of  the  building  to  the  line 
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agreed  upon  or  for  damages,  tliat  the  successor  in  interest  of  the  grantor 
had  constructed  a  building  upon  his  lot  adjoining,  practically  upon  the 
street  Une. 

A  reservation  of  a  right  of  way  made  in  1877  *'  for  i>ersons  and  wagons, 
animal  or  animals,  on  the  rear  of  said  premises/'  is  to  be  construed  in  the 
light  of  the  conditions  existing  at  the  time  of  the  reservation,  and  the  court 
will  take  judicial  notice  of  the  fact  that  such  a  right  of  way  did  not 
oo;itemplate  a  passageway  for  the  modern  moving  van  with  large  and 
cumbersome  load. 

Accordingly,  where  the  right  of  way  was  maintained  as  of  the  same  width 
or  wider  than  at  the  beginning  no  encroachment  is  shown  by  the  oon- 
struotion  of  a  balcony  over  it  more  than  eight  feet  above  the  ground. 

John  M.  Kbllogo,  P.  J.,  and  Kiley,  J.,  dissent. 

Appeal  by  the  defendant,  Michele  Gallo,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Broome  on  the  4th  day  of 
January,  1921,  upon  the  decision  of  the  court,  rendered  after 
a  trial  without  a  jury,  at  the  Broome  Trial  and  Special  Term. 

Mangan  &  Mangan  [Thomkis  J.  Mangan  of  counsel],  for  the 
appellant. 

Charles  H.  Burnett  [George  M.  Le  Pine  of  counsel],  for  the 
respondent. 

Woodward,  J.: 

The  complaint  alleges  that  on  and  prior  to  the  17th  day 
of  July,  1877,  one  Hiram  S.  Rummer  was  the  owner  and  in 
possession  of  certain  premises  described  therein,  and  that  on 
said  day  the  said  Rummer  sold  and  conveyed  a  portion  of 
said  premises  to  one  Charles  F.  Notez,  reserving  from  such 
conveyance  "  a  right  of  way  for  persons  and  wagons,  animal 
or  animals,  on  the  rear  of  said  premises.''  In  the  deed  con- 
veying such  premises  it  was  provided  that  the  "  said  Charles 
F.  Notez  for  himself  and  his  assigns  agrees  and  binds  himself 
that  in  case  a  building  is  erected  upon  said  pren^ses  here 
conveyed,  it  shall  be  built  at  least  four  feet  from  said  Hiram 
S.  Rummer's  building  and  the  same  distance  from  Whitney 
street,  that  said  Rummer's  is.'* 

The  present  owner  of  the  premises  so  conveyed  to  Notez 
has  constructed  a  building  abutting  practically  upon  the 
street  line,  some  eight  or  ten  feet  nearer  Whitney  street  than 
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the  building  owned  by  Rummer  at  the  time  of  making  the 
reservation,  and  the  plaintiff,  owner  of  the  original  Rmnmer 
premises,  brings  this  action  in  equity  to  compel  the  removal 
of  the  building  to  the  line  agreed  upon,  or  for  damages;  and 
the  learned  com*t  at  Special  Term  has  given  judgment  for  the 
sum  of  $1,800,  with  an  addition  of  $500  for  an  alleged  encroach- 
ment upon  the  right  of  way  reserved  in  the  deed. 

While  it  might  be  plausibly  argued  that  it  was  the  intention 
of  the  parties  to  mutually  restrict  the  premises,  and  that  the 
plaintiff  by  building  out  to  the  street  Hne  upon  his  own  prop- 
erty has  furnished  a  justification  for  the  defendant's  encroach- 
ment, such  an  intention  is  not  expressed  in  the  deed,  and  as 
all  the  parties  through  whom  the  property  has  passed  had 
notice  of  the  provisions  of  the  instriunent  we  are  imable  to 
discover  any  reason  for  disagreeing  with  the  court  at  Special 
Term  in  so  far  as  the  judgment  relates  to  the  location  of  the 
building  upon  defendant's  premises.  The  learned  court  has 
discussed  the  question  in  harmony  with  the  authorities  as  we 
find  them,  and  we  discover  no  failure  in  the  evidence  to  justify 
the  damages  awarded  in  this  particular. 

We  are,  however,  unwilling  to  agree  that  the  damages 
awarded  for  an  alleged  encroachment  upon  the  ri^t  of  way 
reserved  can  be  justified  by  the  evidence.  The  language 
of  the  reservation  is  that  of  the  grantor,  and  "reserves  a 
right  of  way  for  persons  and  wagons,  animal  or  animals, 
on  the  rear  of  said  premises."  No  dimensions  of  the  right 
of  way  are  given,  and  there  is  no  dispute  that  the  present 
right  of  way  which  has  been  kept  open  is  wider  than  for  a 
considerable  period  while  the  original  owners  were  in  posses- 
sion. The  alleged  encroachment  is  not  found  in  the  matter 
of  the  width  of  the  right  of  way,  but  in  the  fact  that  the 
defendant  has  erected  a  porch  above  the  first  story  of  his 
building,  which  is  supported  by  timbers  attached  to  the  lower 
portion,  and  one  witness  testifies  that  there  is  not  room  for 
a  van  or  a  large  vehicle  containing  a  large  load  of  goods  to 
pass  through  the  passageway  since  the  erection  of  this  porch, 
and  the  court  has  found  this  as  a  fact.  But  this  reservation 
was  made  in  the  year  1877;  it  does  not  purport  to  be  a  right  of 
way  for  a  large  vehicle  with  a  large  load  of  goods,  or  for  a 
van,  such  as  we  know  in  this  day  of  the  gasoline  engine  and 
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automobile.  It  dealt  with  eonditioiis  as  they  existed  in  1877, 
and  this  court  will  take  judicial  notice  of  the  fact  that  a  right 
of  way  "  for  persons  and  wagons,  animal  or  animals  "  did 
not  contemplate  a  passageway  for  the  modern  moving  van 
with  its  large  and  cumbersome  load.  While  it  is  reasonable 
to  assume  that  it  was  intended  that  loaded  wagons  should  be 
able  to  pass  through,  there  is  nothing  in  the  language  used  in 
1877  to  indicate  that  it  was  intended  that  there  should  be  no 
encroachment  upon  the  right  of  way  such  as  is  described  in 
the  evidence.  There  is  no  evidence  in  this  case  that  a  loaded 
wagon,  with  horses  or  animals  drawing  it,  could  not  con* 
veniently  pass  through  this  passageway,  and  there  is  no 
justification  for  holding  the  defendant  liable  for  damages  for 
extending  his  porch  out  over  the  driveway,  the  fee  of  which 
he  owned  subject  only  to  the  right  of  way  specifically  resCTved. 
A  reservation  of  an  easement  or  other  servitude  by  deed 
always  results  in  the  creation  of  something  new,  L  e.,  some- 
thing which  did  not  before  exist  as  an  easement  or  servitude, 
and  in  retaining  it  as  an  item  of  property  belonging  to  the 
grantor.  Being  thus  brought  into  existence,  as  property,  by 
the  deed  itself,  it  must  always  be  incorporeal.  (Reeves  Real 
Prop.  §  136.)  There  was  an  incorporeal  right,  not  to  the 
exclusive  use  of  the  land,  but  to  a  right  of  way  over  the  land 
which  was  conveyed  to  the  defendant's  predecessor  in  title, 
and  this  right  was,  by  its  language,  limited  to  "  persons  and 
wagons,  animal  or  animals.''  If  some  one  had  testified  that 
there  was  not  room  for  the  passage  of  a  mastodonsaurus  it 
would  hardly  be  suggested  that  there  was  a  failure  to  preserve 
the  rights  of  the  owner  of  the  right  of  way,  and  it  seems  equally 
clear  that  the  court  erred  in  holding  that  there  was  an  encroach- 
ment upon  the  right  of  way  reserved  because  some  one  thought 
there  was  not  room  for  a  vehicle  which  was  unknown  at  the 
time  the  engagement  was  entered  into.  The  general  rule 
is  that  a  man  who  owns  land  subject  to  an  easement  has  a 
right  to  use  his  land  in  any  way  not  inconsistent  with  the 
easement,  and  that  the  extait  of  the  easement  claimed  must 
be  determined  by  the  true  construction  of  the  grant  or  reservar 
tion  by  which  it  is  created,  aided  by  any  circumstances  sur- 
rounding the  estate  and  the  parties  which  have  a  legitimate 
tendency  to  show  the  intention  of  the  parties.     (Herman  v. 
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RobertSy  119  N.  Y.  37,  43,  and  authorities  there  cited.)  Here 
we  have  the  clearly  expressed  Kmitations  of  the  reservation; 
it  is  "  for  persons  and  wagons,  animal  or  animals,"  and  the 
evidence  discloses  that  there  is  a  passageway  over  nine  feet 
in  width,  something  over  eight  feet  in  height,  and  there  is 
literally  no  evidence  that  it  does  not  afiford  a  free  passagewc^ 
for  persons  and  wagons,  animal  or  animals,  such  as  were 
within  the  contemplation  of  the  parties  in  the  year  1877. 

The  judgment  should  be  modified  by  striking  out  the  sum 
of  $500,  and  as  so  modified  should  be  affirmed,  without  costs 
to  eith^  party. 

All  concur,  except  John  M.  Kellogg,  P.  J.,  and  Kiley,  J., 
who  vote  for  reversal. 

Judgment  modified  by  striking  out  the  sum  of  $500,  and  as 
so  modified  affirmed,  without  costs  to  either  party. 


F.  Leonard  Burchard  and  John  T.  Ball,  as  Executors, 
etc.,  of  Horatio  P.  Ball,  Deceased,  Respondents,  v.  John 
Barton  Payne,  as  Agent  Appointed  by  the  President, 
under  Section  206  of  the  Transportation  Act,*  Appellant* 

Third  D^artmeat.  July  7, 1921. 

Railroads  —  construction  of  bridge  over  tracks  as  substitute  for 
preyious  highway  —  raUroad  company  not  Uable  for  injuries 
resulting  from  automobile  crashing  through  d^ectire  barrier  on 
bridge  in  absence  of  notice  required  by  Railroad  Law,  §  93  —  barriers 
ocHistitute  part  of  roadway  as  distinguished  from  framework  and 
abutments  <^  bridge. 

Under  section  93  of  tiie  Railroad  Law  providing  that  **  When  a  highway 
crosses  a  railroad  by  an  overhead  bridge,  the  framework  of  the  bridge 
and  its  abutments  shall  be  maintained  and  kept  in  repair  by  the  raih*oad 
company,  and  the  roadway  thereover  and  the  approaches  thereto  shall  be 
maintained  and  kept  in  repair  by  the  municipality  having  jurisdiction 
over  and  in  which  the  same  are  situated;  except  that  in  the  case  of  any 
overhead  bridge  constructed  prior  to  the  first  day  of  July,  eighteen 
hundred  and  ninety-seven,  the  roadway  over  and  the  approaches  to  which 
the  railroad  company  was  under  obligation  to  maintain  and  repair,  such 

♦  See  41  U.  S.  Stat,  at  Large,  461,  §  206;  Pres.  Proc.  March  II,  1920,  and 
May  14,  1920;  41  U.  S.  Stat,  at  Large,  1789;  Id.  1794.— IRbp. 
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obligation  shall  oontinue,  provided  the  railroad  company  shall  have  at 
least  ten  days'  notice  of  any  defect  in  the  roadway  thereover  and  the 
approaches  thereto,"  a  railroad  company,  required  by  its  charter  in  croes- 
ing  a  highway  to  restore  the  same  "  to  its  former  state,  or  to  such  state 
as  not  unnecessarily  to  have  impaired  its  usefulness/'  which,  prior  to  the 
original  enactment  of  the  aforesaid  provision  of  the  Railroad  Law,  oon- 
struoted  a  bridge  twenty  feet  over  its  tracks  which  was  in  effect  merely 
a  substitute  tat  the  previous  roadway,  and  erected  barriers  alon^  both 
sides  thereof,  cannot  be  held  liable  for  damages  resulting  after  the  enact- 
ment of  said  statute  from  an  automobile  crashing  through  one  of  the 
barriers  which  was  defective,  in  the  absence  of  at  least  ten  days'  notice 
from  the  town  superintendent  of  highways  of  said  defect,  since  said 
barriers  constitute  a  part  of  the  lawful  roadway  as  distinguished  from 
the  framework  of  the  bridge  and  its  abutments. 
KiLBT,  J.,  dissents,  with  memorandum. 

Appeal  by  the  defendant,  John  Barton  Payne,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Schenectady 
on  the  14th  day  of  October,  1920,  upon  the  verdict  of  a  jiirj- 
for  $20,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  or  about  the  same  day  denying  defendant's  motion 
to  set  aside  the  verdict  and  for  a  new  trial  made  upon  the 
minutes. 

Lewis  E.  CafTj  for  the  appellant. 

Arthur  W.  MorsCy  for  the  respondents. 

Woodward,  J.: 

Horatio  P.  Ball,  whose  executors  bring  this  action,  was  killed 
on  July  17,  1918,  when  an  automobile  in  which  he  was  riding 
with  other  gentlemen  ran  off  a  bridge  erected  by  the  Albany 
and  Susquehanna  railroad  to  carry  the  highway  over  its  tracks 
in  the  town  of  Duanesburgh  back  in  1861  or  1862,  and  since 
altered  and  maintained  by  its  successor,  this  railroad  being  in 
the  control  of  the  Federal  government  at  the  time  of  the  acci- 
dent and  its  agent  now  appearing  as  the  defendant,  appellant 
The  action  was  originally  brought  against  the  town  of  Duanes- 
burgh and  the  Director-Greneral  of  Railroads,  and  upon  the 
first  trial  the  action  was  dismissed  as  to  the  town,  but  con- 
tinued as  against  the  Director-General.  The  jury  disagreed 
and  the  case  was  retried,  resulting  in  a  verdict  of  $20,000 
against  the  defendant.    A  motion  for  a  new  trial  on  the 
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minutes  was  made  and  denied,  and  the  previous  motion  to 
dismiss  the  complaint  was  in  hke  manner  denied.  The  defend- 
ant appeals  from  the  judgment  and  order. 

There  is  no  serious  contention  that  the  verdict  is  not 
justified  if,  as  matter  of  law,  the  plaintiffs  were  entitled  to 
recover.  At  the  time  of  the  construction  of  the  railroad  it 
became  necessary,  in  the  practical  work  of  construction,  to 
change  certain  highways.  The  railroad,  at  the  point  of 
intersection  with  the  highway,  had  to  be  lowered  some  twenty 
feet  below  the  conmion  level,  and  two  highways  were  merged 
in  one  and  both  were  carried  over  the  railroad  by  a  bridge, 
which  was  in  effect  merely  a  substitute  for  the  previous  road- 
way. This  change  involved  some  engineering  matters  which 
undoubtedly  made  for  a  dangerous  situation  at  the  bridge, 
and  to  obviate  this  danger,  in  compliance  with  the  requirement 
of  the  statute  that  in  crossing  a  highway  the  raiboad  should 
restore  the  same  '^  to  its  former  state,  or  to  such  state  as  not 
unnecessarily  to  have  impaired  its  usefulness  "  (Laws  of  1850, 
chap.  140,  §  28,  subd.  5;  Bryant  v.  Toum  of  Randolph^  133 
N.  Y.  70,  77,  and  authority  there  cited),  the  railroad  com- 
pany erected  barriers  along  both  sides  of  this  bridge  and 
maintained  them  for  a  long  period  of  years.  (See,  also.  Laws 
of  1880,  chap.  133,  and  Laws  of  1887,  chap.  724,  amdg.  said 
§  28,  subd.  5;  revised  by  Railroad  Law  [Gen.  Laws,  chap.  39; 
Laws  of  1890,  chap.  565],  §  11;  now  Railroad  Law  [ConsoL 
Laws,  chap.  49;  Laws  of  1910,  chap.  481],  §  21,  as  amd.  by 
Laws  of  1913,  chap.  743,  and  Laws  of  1916,  chap.  109.)  There 
is  no  doubt  that  the  statutory  requirement  was  continuing,  and 
that  the  railroad  company  rested  under  all  the  obhgations  and 
duties  imposed  by  its  charter  (Bryant  v.  Town  of  Randolph, 
supra;  Bush  v.  D.,  L.  &  W.  R.  R.  Co.,  166  N.  Y.  210,  218,  and 
authority  there  cited)  subject  to  the  right  of  the  Legislature  to 
alter  or  amend  the  same.  (See  Const,  art.  8,  §  1.)  The  acci- 
dent in  which  Mr.  Ball  was  killed  is  claimed  to  have  been  due 
to  the  fact  that  the  automobile  came  upon  this  bridge  by  way 
of  a  reverse  ciirve  in  such  a  manner  that  it  came  in  contact 
with  one  of  these  barriers,  which,  being  decayed  and  weak, 
gave  way  and  the  automobile  was  precipitated  to  the  track 
some  twenty  feet  below,  resulting  in  killing  three  of  the  four 
occupants  of  the  car.    We  shall  assume  that  if  there  had  been 
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no  modification  of  the  duty  of  the  raihroad  company  in  respect 
to  this  bridge  the  judgment  here  under  consideration  would 
be  open  to  no  serious  objections. 

In  1897  the  Legislature  enacted  chapt^  754  of  the  Laws 
of  that  year,  commonly  known  as  the  Grade  Crossing  Law, 
and  thereby  added  sections  60  et  seq.  to  the  then  existing  Rail- 
road Law  (Gen.  Laws,  chap.  39;  Laws  of  1890,  chap.  565). 
Section  64  of  the  Railroad  Law,  as  added  by  that  act,  pro- 
vided that  "when  a  highway  crosses  a  railroad  by  an  over- 
head bridge,  the  frame  work  of  the  bridge  and  its  abutments 
shall  be  maintained  and  kept  in  repair  by  the  railroad  com- 
pany, and  the  roadway  thereover  and  the  approaches  thereto 
shall  be  maintained  and  kept  in  repair  by  the  municipality 
in  which  the  same  are  situated; ''  and  while  this  might  have 
been  confined  to  raih*oads  where  grade  crossings  were  elimi- 
nated under  the  provisions  of  the  act,  the  court,  in  Biish  v. 
i).,  L.  &  W.  R.  R.  Co.  (166  N.  Y.  210,  224),  held  that  "  as  the 
language  of  the  statute  is  sufiSciently  broad  to  include  existing 
bridges,  we  have  held  that  it  applies  to  such  bridges^  and 
the  question  is  not  an  open  one  in  this  court."  (Citing  CUy 
of  Yonkers  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,*  165  N.  Y.  142.) 
Subsequently,  and  in  1902  the  Legislature  enacted  chapter 
140  of  the  Laws  of  that  year,  amending  section  64  by  adding 
to  the  clause  above  quoted  the  exception  "  that  in  the  case  of 
any  overhead  bridge  constructed  prior  to  the  enactment  of 
sections  sixty-one  and  sixty-two  of  this  act,  the  roadway  over 
and  the  approaches  to  which  the  railroad  company  was  under 
obUgation  to  maintain  and  repair,  such  obUgations  shall  con- 
tinue, provided  the  railroad  company  shall  have  at  least  ten 
days'  notice  of  any  defect  in  the  roadway  thereover  and  the 
approaches  thereto,  which  notice  must  be  given  in  writing 
by  the  commissioner  of  highways  or  other  duly  constituted 
authorities,  and  the  railroad  company  shall  not  be  liable  by 
reason  of  any  such  defect  unless  it  shall  have  failed  to  make 
repairs  within  ten  days  after  the  service  of  such  notice  upon 
it.''  (See,  also.  Laws  of  1909,  chap.  153,  amdg.  said  §  64. 
Now  Railroad  Law  [Consol.  Laws,  chap.  49;  Laws  of  1910, 
chap.  481],  §  93,  as  amd.  by  Laws  of  1913,  chap.  744,  and 
Laws  of  1916,  chap.  484;  since  amd.  by  Laws  of  1921,  cbsp. 
698.) 
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Obviously,  this  amendment  of  the  statute  operated  to 
relieve  the  municipality  of  the  absolute  obligation  to  keep  in 
repair  "  the  roadway  thereover  and  the  approaches  thereto/' 
as  the  statute  had  been  construed  in  City  of  Yonkers  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.  (supra),  and  restored  the  obligation  of 
the  railroad  company,  under  the  circumstances  existing  in 
this  case,  to  maintain  the  entire  structure,  for  its  duty  under 
the  original  (diarter  was  to  restore  and  maintain  highways 
crossed  by  it  to  their  former  state,  "  or  to  such  state  as  not 
unnecessarily  to  have  impaired  its  usefulness."  (Bryant  v. 
Town  of  Randolph^  supra;  Bush  v.  D.,  L.  &  W.  R.  R.  Co.,  166 
N,  Y.  210,  221.)  In  the  latter  case  the  court  say  that  "  since 
1835*  the  liability  of  railroad  companies  for  injuries  occa- 
sioned by  their  neglect  to  restore  and  maintain  highways 
crossed  by  their  railroads  to  their  former  state  so  as  not  to 
impair  their  usefulness,  has  never  been  questioned  nor  denied," 
and  this  rule  now  applies  to  the  appellant,  subject,  however,  to 
the  proviso  that  *'  the  railroad  company  shall  have  at  least  ten 
days'  notice  of  any  defect  in  the  roadway  thereover  and  the 
approaches  thereto."  (Railroad  Law,  §  93.)  It  had  been 
held  in  Bryant  v.  Tovm  of  Randolph  (supra)  that  the  approaches 
to  a  railroad  crossing  constructed  by  the  railroad  company  in 
compliance  with  the  statute,  and  within  the  right  of  way«of 
the  railroad  company,  were  still  within  the  jurisdiction  of  the 
commissioner  of  highways,  and  that  the  town  was  liable  for 
a  neglect  of  the  commissioner  of  highways  Ao  provide,  a  barri- 
cade where  the  circumstances  were  such  as  to  require  it  for 
the  protection  of  the  traveling  public.  The  town  superin- 
tendent of  highways  has  since  succeeded  to  the  jurisdiction  of 
the  conmiissioner  of  highways.  It  was  entirely  logical,  there- 
fore, to  provide  in  the  statute  that  the  hability  of  the  rail- 
road company  should  depend  upon  a  notice  of  "any  defect 
in  the  roadway  thereover  and  the  approaches  thereto,"  and 
as  barriers  upon  the  highway  are  required  only  where  there 
are  precipices,  excavations,  steep  banks,  deep  water,  etc., 
within  or  without  the  limits  of  the  road,  where  they  are  so 
imminent  to  the  line  of  public  travel  as  to  expose  travelers 

*  See  Laws  of  1835,  ohap.  300.—  [Rbp. 
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to  unusual  hazards  {Scannal  v.  Cambridge,  163  Mass.  91,  93; 
Adams  v.  Inhabitants  of  Natidc,  13  Allen,  429,  431),  it  can 
hardly  be  doubted  that  the  barriers  upon  this  bridge,  which 
was  a  mere  substitute  for  the  previous  highway,  constituted 
a  part  of  the  lawful  roadway  within  the  jurisdiction  of  the 
town  superintendent  of  highways,  as  distinguished  from  the 
framework  of  the  bridge  and  its  abutments,  and  that  it  was 
necessary,  under  the  law,  that  the  railroad  company  should 
have  had  notice  from  the  town  superintendent  of  highways  of 
the  defect  complained  of  in  order  to  charge  it  with  liability  to 
the  plaintiffs  in  this  action.  The  change  in  the  original  high- 
way made  necessary  by  the  construction  of  the  railroad  brought 
about  the  necessity  for  the  barriers;  they  constituted  a  part 
of  the  necessary  work  in  restoring  the  highway  so  "  as  not 
unnecessarily  to  have  impaired  its  usefulness,"  and  as  the  road- 
way as  thus  amended  could  not  be  a  lawful  roadway  without 
the  barrier  it  constituted  a  part  of  the  roadway  which  was 
pecuharly  for  the  town  superintendent  of  highways  to  look 
after,  under  the  view  taken  of  the  question  in  the  Bryant  Case 
(supra)  y  and  the  defendant  is  not  liable,  no  notice  having 
been  given. 
The  judgment  and  order  appealed  from  should  be  reversed. 

All  concur,  except  Kiley,  J.,  dissenting,  with  a  memorandum. 

Kile Y,  J.  (dissenting): 

Mr.  Justice  Woodward  advises  reversal  of  this  judgment 
on  the  sole  ground  that  the  notice  provided  for,  un*der  certain 
conditions,  in  the  Railroad  Law,  section  93,  was  not  given  to 
the  railroad.  I  do  not  think  any  notice  was  required  of  the 
Highway  Commission.  Section  93  of  the  Railroad  Law  (as 
amd.  by  Laws  of  1916,  chi^.  484),*  covering  the  circumstances 
existing  here,  reads  as  follows:  "When  a  highway  crosses  a 
railroad  by  an  overhead  bridge,  the  framework  of  the  bridge 
and  its  abutments  shall  be  mamtained  and  kept  in  repair  by 
the  railroad  company,  and  the  roadway  thereover  and  the 
approaches  thereto  shall  be  maintained  and  kept  in  repair  by 
the  municipality  having  jurisdiction  over  and  in  which  the 

*  Siace  amd.  by  Laws  of  1921,  chap.  698. —  [Rbp. 
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same  are  situated."  Then  follows  the  exception  to  which 
Mr.  Justice  Woodward  refers  and  upon  which,  if  followed, 
this  defendant  escapes  liability.  It  is  as  follows:  "  Except 
that  in  the  case  of  any  overhead  bridge  constructed  prior 
to  the  first  day  of  July,  eighteen  hundred  and  ninety-seven, 
the  roadway  over  and  the  approaches  to  which  the  railroad 
company  was  under  obligation  to  maintain  and  repair,  such 
obligation  shall  continue,  provided  the  railroad  company  shall 
have  at  least  ten  days' 'notice  of  any  defect  in  the  roadway 
thereover  and  the  approaches  thereto,'^  which  notice  must  be  in 
writing,  etc.  The  learned  judge  says  that  if  it  was  not  for  the 
alleged  omission  the  judgment  should  be  sustained.  That 
exception  does  not  apply  to  conditions  here,  unless  we  are 
going  to  hold  that  the  railing  was  not  a  part  of  "  the  frame- 
work of  the  bridge,"  and  affirmatively  hold  that  the  railing  is 
a  part  of  the  "  roadway  "  and  "  approaches."  I  do  not  think 
it  bears  any  such  construction;  I  think  the  railing  was  a  part 
of  "  the  framework  of  the  bridge  "  which  under  the  law  the 
defend[ant  railroad  company  was  bound  to  keep  in  repair  and 
without  notice. 
I  favor  affirmance. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Nathan  Jacobs  and  Mollie  E.  Jacobs,  Respondents,  v. 
William  W.  Mulford  and  Others,  Appellants. 

Third  Department,  July  7,  1921. 

Baplevin  —  joint  action  to  recover  possession  of  goods  —  counter- 
claim against  one  of  plaintiffs  to  recover  possession  of  other  goods 
not  maintainable  —  breach  of  contract  on  part  of  one  of  plaintiffs 
cannot  be  asserted  as  counterclaim. 

In  an  action  of  replevin  brought  by  two  plaintiffs  jointly  to  recover  possession 
(rf  certain  goods  a  counterclaim  based  on  the  conversion  of  certain  other 
and  different  property  by  one  of  the  plaintiffs  cannot  be  asserted  under 
section  601  of  the  Code  of  Civil  Procedure. 

A  breach  of  contract  on  the  part  of  one  of  the  plaintiffs,  but  in  no^SQ 
involving  th^  other  plaintiff,  cannot  be  asserted  f^  a  counterclaim. 
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Appeal  by  the  defendants,  William  W.  Mulford  and  others, 
from  an  order  of  the  Supreme  Comt,  made  at  the  Albany         I 
Special  Term  and  .entered  in  the  office  of  the  clerk  of  the 
county  of  Greene  on  the  2l8t  day  of  October,  1918,  sustaining 
plaintiffs'  demurrer  to  two  counterclaims. 

Brinnier,  Canfidd  &  Brinnier  [WiUiam  D.  Brinnier  and 
Palmer  Canfield,  of  counsel],  for  the  appellants. 

Edward  W.  Lackey,  for  the  respondents. 

WOODWAKD,  J.: 

The  complaint  alleges  that  at  the  time  of  the  commencement 
of  this  action  the  plaintiffs  were  the  owners  of  and  entitled 
to  the  immediate  possession  of  the  articles  mentioned  in  a 
schedule  attached  to  the  complaint  of  the  value  of  $3,678; 
that  the  defendants  have  become  possessed  of  and  wrongfully 
.  detain  from  the  plaintiffs  the  articles  mentioned  in  the  schedule, 
and  that  prior  to  the  commencement  of  this  action  the  plain- 
tiffs duly  demanded  of  defendants  that  they  return  the  said 
articles,  and  that  the  defendants  have  refused  to  do  so.  The 
demand  for  judgment  is  the  return  of  the  goods  or  the  pay- 
ment of  their  value.  The  action  is  clearly  one  for  replevin, 
involving  elements  of  conversion,  and  sounds  in  tort. 

The  defendants  deny  all  of  the  material  facts,  except  that 
they  admit  that  they  have  possession  of  certain  of  the  personal 
property  mentioned  in  the  complaint.  They  then  all^e  as 
a  defense  that  they  are  the  owners  of  a  certain  hotel  property 
known  as  the  Mountain  Summit  House  in  Tannersville,  Greene 
county,  and  that  on  the  12th  day  of  September,  1904,  they 
leased  said  premises  to  MoUie  E.  Jacobs,  one  of  the  plaintiffs, 
together  with  the  furniture  therein,  to  be  used  as  a  summer 
hotel  for  the  term  of  five  years,  with  the  privilege  of  a  five- 
year  renewal;  that  the  said  Mollie  E.  Jacobs  agreed  to  make 
certain  improvements,  and  that  she  exercised  the  option  of 
renewing  the  lease,  and  that  "  at  the  expiration  of  said 
renewed  term,  and  on  or  about  September  15th,  1914,  the  said 
plaintiff,  Mollie  E.  Jacobs,  as  such  lessee,  surrendered  the 
said  premises  together  with  the  fixtures  and  equipment  there 
at  said  time,   including  the  furniture  and  furnishings,   to 
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these  defendants,  and  these  defendants  have  been  lawfully 
possessed  of  said  fixtures;  equipment,  furniture  and  furnishings 
since  said  time." 

The  plaintiffs'  demurrer  to  this  much  of  the  answer  has 
been  overruled,  and  no  appeal  has  been  taken  from  the  order 
in  this  regard. 

Further  answering,  the  defendants  bb  a  defense  and  coimter- 
claim  reallege  the  matters  set  up  as  a  defense  and  that ''  said 
plaintiff,  MoUie  E.  Jacobs,  wrongfully  removed  and  took  from 
said  hotel  and  premises  certain  personal  property  furnished 
by  these  defendants  and  leased  with  said  premises,  and  she 
wrongfully  retains  same  or  has  wrongfully  disposed  of  same. 
That  these  defendants  are  the  owners  thereof  and  entitled  to 
the  immediate  possession  thereof,  and  same  are  of  the  reason- 
able value  of  $5,022.40;  that  prior  to  -the  commencement  of 
this  action  these  defendants  duly  demanded  of  said  plaintiff 
the  return  thereof,  but  she  has  failed  and  neglected  so  to  do; 
that  hereto  annexed  is  an  itemized  statement  of  said  articles, 
marked  A,  and  made  a  part  hereof." 

The  plaintiffs  demurred  to  this  coimterclaim,  and  the 
court  has  sustained  the  demurrer,  the  defendants  appealing. 
It  is  to  be  remembered  that  there  are  two  plaintiffs.  They 
allege  ownership  of  certain  definite  personal  property  con- 
cededly  in  the  possession  of  the  defendants,  who  refuse  to 
deliver  the  same  on  demand.  The  defendants  allege  as  a 
counterclaim  a  conversion  of  certain  other  and  different 
property,  not  by  the  plaintiffs,  but  by  one  of  them.  The 
question  presented  is  whether  this  is  such  a  claim  as  may  be 
asserted  aa  a  counterclaim  under  the  provisions  of  section 
501  of  the  Code  of  Civil  Procedure.  The  court  at  Special 
Term  has  held  that  it  is  not,  and  we  are  persuaded  that  this 
determination  ought  not  to  be  disturbed. 

The  provisions  of  the  CoHe  of  Civil  Procedure  are  that  a 
counterclaim  "  must  tend,  in  some  way,  to  diminish  or  defeat 
the  plaintiff's  recovery,  and  must  be  one  of  the  following 
causes  of  action  against  the  plaintiff  *  *  *  and  in  favor 
of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action:  1.  A  cause  of  action  arising  out  of  the  contract  or 
transaction,  set  forth  in  the  complaint  as  the  foundation  of 


Digitized  by 


Google 


838  Jacobs  v.  Mulford. 


Third  Department,  July,  1921.  [Vol.  197 

>. . 

the  plaintiff's  claim,  or  connected  with  the  subject  of  the 
action.  2.  *  *  *•"  Subdivision  2  is  not  involved  here. 
This  is  not  an  action  on  a  contract;  it  is  for  the  wrongful  with- 
holding of  property  alleged  to  belong  not  to  Mollie  E.  Jacobs 
but  to  the  plaintiffs  jointly,  and  the  fact  that  the  defendants 
may  have  a  like  cause  of  action  against  one  of  the  plaintiffs  for 
the  conversion  of  other  and  different  personal  property  does  not 
bring  the  case  within  the  provisions  of  the  statute.  The  plain- 
tiffs, as  joint  owners  of  the  property  set  forth  in  the  complaint, 
are  entitled  to  recover  the  property  or  its  value  if  they  succeed 
in  this  action,  and  a  judgment  against  Mollie  E.  Jacobs  for 
converting  some  other  property  would  not  tend  to  diminish  the 
amount  to  which  the  joint  plaintiffs  are  entitled.  Section  446 
of  the  Code  of  Civil  Procedure  provides  that  "  all  persons 
'having  an  interest  in  the  subject  of  the  action,  and  in  obtain- 
ing the  judgment  demianded,  may  be  joined  as  plaintiffs,  except 
as  otherwise  expressly  prescribed  in  this  act,"  and  section  448 
provides  that  "  of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  pjaintiffs  or  defendants, 
except  as  otherwise  expressly  prescribed  in  this  act,''  and  we 
find  no  provision  which  int^feres  with  the  right  of  joint 
owners  of  personal  property  to  bring  an  action  for  its  recovery. 
Their  interests  being  joint  they  are  in  legal  effect  but  one 
party,  and  their  joint  interests  cannot  be  affected  by  the 
fact  that  one  of  the  plaintiffs  has  committed  a  wrong  upon  or 
against  the  property  of  the  defendants.  The  defendants 
would  have  no  .cause  of  action  against  the  plaintiffs  in  this 
action  jointly,  and  they  cannot  interpose  a  claim  against  one 
of  them  for  the  purpose  of  diminishing  or  defeating  the  cause 
of  action  vesting  in  both  of  them.  Moreover,  under  well- 
considered  authorities,  the  alleged  conversion  by  the  plaintiff 
Mollie  E.  Jacobs  did  not  arise  out  of  the  transaction  which 
the  plaintiffs  allege  as  their  .cause  of  action  —  the  claim  for 
a  conversion  of  certain  specified  articles  by  the  defendants. 
The  conversion  is  the  transaction  or  subject  of  the  action; 
this  conversion  took  place  when  the  plaintiffs  demanded  the 
return  of  the  property  and  the  defendants  refused  compliance, 
and  there  is  nothing  in  the  pleadings  to  show  that  the  alleged 
conversion  of  other  goods  by  the  plaintiff  Mollie  E.  Jacobs 
had  any  relation  whatever  to  the  acts  of  the  defendants  in 
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refusing  to  deliver  the  goods  belonging  to  the  plaintiflfe  jointly. 
It  may  have  afforded  the  excuse  for  this  action,*  but  the  excuse 
is  not  the  transaction  or  the  subject  of  the  action.  {Rothschild 
V.  Whitman,  132  N.  Y.  472,  476.)  The  case  of  Van  v.  Madden 
(132  App.  Div.  636,  637,  638)  and  the  authorities  therein 
cited  and  relied  upon  seem  to  dispose  of  this  question. 

The  defendants  plead  a  second  counterclaim,  alleging  a 
breach  of  contract  on  the  part  of  the  plaintiff  MoUie  E. 
Jacobs,  but  in  no  wise  involving  the  other  plaintiff,  and  we 
are  clearly  of  the  opinion  that  this  cannot  be  availed  of  in 
the  present  action.  The  principles  involved  are  substantially 
those  which  we  have  already  considered,  and  it  does  not  seem 
necessary  to  go  over  the  grounds  again. 

The  order  appealed  from  should  be  afiirmed,  with  costs. 

Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements. 


In  the  Matter  of  the  Application  of  Andbew  Kintjm,  Landlord, 
Appellant,  for  the  Bemoval  of  Elizabeth  W.  Kinum, 
Tenant,  Respondent,  from  Certain  ReaJ  Estate. 

Third  Department,  July  7,  1021. 

Landlord  and  tenant  —  summary  proceedings  to  dispossess  —  tenant 
dying  one  week  after  eviration  of  year  —  widow  not  entitled  to 
possession  for  remainder  of  year  where  notice  to  quit  served  about 
six  weeks  after  eviration  of  year. 

The  widow  of  a  tenant  is  not  entitled  to  hold  possession  as  against  the 
landlord  where  it  appears  that  her  husband,  who  was  a  tenant  from  year 
to  year,  died  about  one  week  after  the  expiration  of  the  year  and  that 
the  landlord  served  notioe  on  her  to  give  up  possession  about  six  weeks 
after  the  expiration  of  the  year,  for  the  option  is  with  the  landlord  to 
regard  the  holding  over  by  his  tenant  as  an  implied  agreement  on  the 
part  of  the  tenant  to  hold  for  another  year  or  to  treat  the  tenant  as  a 
trespasser. 

Appeal  by  the  petitioner,  Andrew  Kinmn,  from  an  order 
of  the  County  Court  of  the  county  of  Schenectady,  entered 
in  the  office  of  the  clerk  of  said  county  on  the  2()th  day  of 
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March,  1919,  dismissing  the  petition,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  22d  day  of  March,  1919, 
denying  petitioner's  motion  to  set  aside  the  verdict  and  for  a 
new  trial  made  upon  the  minutes. 

Baret  &  SmUh  [Homer  J.  Boret  of  counsel],  for  the 
appellant. 

Harry  G.  CopUm,  for  the  respondent. 

Woodward,  J.: 

The  petition  of  Andrew  Kinimi,  of  the  city  of  Schenectady, 
alleges  that  on  or  about  the  1st  of  October,  1914,  John 
Kiniun,  now  deceased,  went  into  the  employ  of  the  petitioner 
upon  a  farm  owned  by  said  petitioner  for  an  agreed  compen- 
sation, including  the  rental  of  a  house  upon  the  farm;  that 
the  said  John  Kinum  continued  in  the  employment  until 
his  death  on  the  23d  day  of  October,  1918;  that  since  said 
time  the  widow  of  John  Kiniun  has  continued  in  possession 
of  the  said  premises  as  a  tenant  at  will  or  sufferance  of  the 
petitioner,  and  that  on  or  about  the  30th  day  of  November, 
1918,  the  petitioner  caused  to  be  served  upon  said  Elizabeth 
W.  Kiniun  a  notice  to  vacate,  deUver  and  surrender  up 
possession  of  the  said  premises  on  or  before  January  1,  1919; 
that  the  tenancy  was  thus  terminated  and  that  the  tenant 
holds  over  and  continues  in  possession  after  the  expiration 
of  said  term  without  the  permission  of  the  petitioner.  Appli- 
cation is  made  for  a  final  order  dispossessing  the  tenant. 

The  answer  of  Elizabeth  W.  Kinum  admits  ownership  in 
the  petitioner,  the  receivii^  of  the  notice  to  remove,  and 
denies  the  other  allegations  of  the  petition,  setting  up  as 
an  affirmative  defense  that  John  Kinum  died  on  or  about  ihe 
23d  day  of  October,  1918;  that  thereafter  and  on  or  about 
the  9th  day  of  November,  1918,  she  applied  for  and  received 
letters  of  administration;  that  heretofore  and  on  or  about 
the  15th  day  of  October,  1917,  the  said  John  Kinum  entered 
upon  the  premises  as  tenant  of  his  father,  the  petitioner, 
at  a  rental  of  $150;  that  the  said  John  Kinum,  deceased, 
continued  to  occupy  the  said  premises  after  the  expiration 
of  the  term  of  one  year,  and  that  by  reason  thereof  said  lease 
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automatically  renewed  itself  for  the  period  of  another  year 
terminating  October  15, 1919.  The  petitioner  replied,  denying 
the  matters  alleged  in  defense. 

The  case  went  to  trial,  resulting  in  an  order  diRmiasing 
the  petition,  and  the  petitioner  appeals  therefrom. 

1  Assuming  the  facts  as  they  must  have  been  found  by  the 
jury,  that  John  Kinum  became  the  tenant  of  the  petitioner 
for  a  period  of  one  year,  and  that  he  held  over  during  the 
period  from  October  15,  1918,  to  the  twenty-third  day  of 
October  in  the  same  year,  when  he  died,  how  can  this  be  a 
defense  to  the  proceeding  for  the  removal  of  the  widow? 
The  rule  is  imdoubted  that  where  a  tenant  having  a  lease 
for  one  year  holds  over  at  the  expiration  of  his  term  the  law 
implies  an  agreement  on  his  part  to  hold  for  another  year 

'  upon  the  terms  of  the  lease,  but  the  option  is  with  the  land- 
lord to  so  regard  it  or  to  treat  the  tenant  as  a  trespasser. 

I  (Schuyler  v.  Smith,  51  N.  Y.  309,  314;  Haynes  v.  Aldrich,  133 

.  id.  287;  Dagett  v.  Champney,  122  App.  Div.  254.)  In  this  case 
the  landlord  has  elected  to  treat  the  widow  as  a  trespasser;  he 
has  given  proper  notice,  and  under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  2231,  2232  et  seq.)  he  is  entitled  to  the 

'  order  applied  for  in  his  petition.  The  court  was  clearly  in 
error  in  refusing  to  charge  the  law  as  requested  by  the 
petitioner. 

The  orders  appealed  from  should  be  reversed,  and  the 
petitioner  should  have  the  relief  prayed  for  in  his  petition. 

All  concur. 

Orders  reversed,  without  costs,  and  relief  granted;  to   ftie 
petitioner  in  accordance  with  the  opinion. 
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Robert  P.  McKee,  Respondent,  v.  Louis  F.  Robert, 

Appellant. 

Third  Department,  July  7,  1921. 

Libel  —  action  by  manager  and  editor  of  newspaper  for  personal 
damages  —  allegation  that  plaintiff  was  injured  as  manager  and 
editor  need  not  be  preceded  by  formal  phrase  "  of  and  concerning  " 
his  business  —  said  question  cannot  be  raised  first  on  appeal  — 
refusal  of  court  to  charge  Jury  upon  "  each  independent  statement 
in  the  pamphlet"  not  error  —  evidence  establishing  malice  — 
verdict  not  excessive— 'technical  errors  disregarded  under  Code  of 
Civil  Procedure,  }  1317. 

In  an  action  by  a  newspaper  manager  and  editor  to  recover  personal  damages 
for  libel  baaed  on  a  pamphlet  printed  and  published  by  the  defendant,  in 
which  the  plaintiff  alleged  that  he  was  injured  in  his  reputation,  good 
name  and  credit  as  manager  and  editor  of  a  newspaper  of  which  he  was  in 
control,  it  was  not  necessary  for  him  to  precede  said  allegation  by  the 
formal  phrase  **  of  and  coDceming  "  his  business. 

Furthermore,  since  defendant  did  not  take  advantage  of  said  defect  by 
demurrer  or  on  the  trial,  and  took  no  exception  to  the  charge  of  the 
ooiirt  that  the  jury  were  to  examine  into  the  proposition  as  to  whether 
the  plaintiff  had  been  damaged  by  the  article  in  his  business  or  profedbioD, 
the  defendant  cannot  raise  the  question  on  appeal. 

It  was  not  error  for  the  court  to  refuse  to  charge  the  jury  upon  each  inde- 
pendent statement  in  the  pamphlet  and  to  say  in  effect  that  if  the 
statement  so  taken  bodily  from  its  surroundings  was  not  libelous,  it 
made  up  no  part  of  plaintiff's  cause  of  action;  the  whole  libel  was  a  part 
of  the  complaint,  and  detached  statements  cannot  be  set  apart  to  destroy 
the  connection  of  the  whole. 

The  evidence  clearly  establishes  malice  and  the  verdict  for  $3,000  in  favor 
of  the  plaintiff  was  not  excessive. 

Moreover,  the  judgment  is  so  obviously  just  that  any  technical  error  should 
be  disregarded  under  section  1317  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  defendant,  Louis  F.  Robert,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered 
in  the  office  of  the  clerk  of  the  county  of  Essex  on  the  21st 
day  of  September,  1920,  on  the  verdict  of  a  jury  for  $3,000. 

Weeds,  Conway  &  Cotter  [T.  B,  Cotter  and  F.  E.  Smith  of 
counsel],  for  the  appellant. 

Patrick  J.  Tiemeyy  for  the  respondent. 
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KiLEY,  J.: 

The  appellant  swears  that,  in  order  to  get  even  with  the 
respondent  for  criticising,  in  the  newspaper  .of  which  he  is 
editor  and  manager,  a  fight  between  appellant  and  another 
resident  of  Ausable  Forks,  in  the  lobby  of  the  theatre  in  that 
place,  he  prepared,  had  printed  and  circulated  throughout 
that  country,  of  and  concerning  the  respondent,  the  following 
vicious  and  malicious  article,  viz.:  ^ 

^  "  The  Record^s  Reliabiltty 

"  The  Adirondack  Record  has  published  a  very  pretty  little 
article  about  the  class  of  entertainments  that  the  Bridge 
Theatre  is  fm-nishing  its  patrons,  especially  the  one  given  on 
Friday  evening,  December  26,  which  they  say  has  not  been 
equaled  for  true  degeneracy  and  filthiness  in  a  very  long  time. 
Now,  we  wish  to  say  that  if  any  one  would  like  to  know  some- 
thing about  filth  and  degeneracy,  they  need  not  wait  for  the 
evening  and  the  Theatre,  but  call  on  the  editor  of  the  Record 
at  any  time  and  listen  to  his  stories  of  himself. ' 

"  We  would  like  very  much  to  have  them  explain  the  mean- 
ing of  the  word  'profanity,'  also,  as  the  term  Liab  was  the 
nearest  thing  to  profanity  that  was  used  diuing  the  so-called 
entertainment,  and,  if  that  is  classed  as  profanity  in  the 
Record's  dictionary,  we  woulc^like  to  get  a  copy. 
^^  The  item  regarding  the  Chairman  of  the  Red  Cross 
offering  to  referee  a  fight  between  the  parties  who  were 
quarreling  must  have  been  inserted  to  help  fill  up  the  columns^ 
or  as  a  sample  of  the  Record's  news,  as  the  person  referred  to 
was  in  New  York  City  at  the  time,  and  did  not  learn  of  the 
trouble  until  he  saw  the  brilliant  talk  in  the  Record. 

"  In  a  recent  issue  of  that  ably  (?)  edited  sheet  —  The 
Adirondack  Record  —  imder  date  of  December  26,  we  believe 
this  '  great '  reformer,  or  performer,  referred  to  '  that  terribly 
corrupt  town  of  Black  Brook '  and  to  its  citizens  as  boot- 
leggers, and  to  the  town  authorities  as  incompetents. 

"  All  you  have  to  do  is  to  listen  to  this  actor  a  few  minutes, 
and  you  will  realize  that  his  hat  covers  the  worst  corruption 
in  the  entire  town.  •  •  -^  lywi-  ••  m mu^try*  {>#•▼  v^. 

"  Again  Usten  to  him,  and  you  will  learn  from  his  own  hps 
that  he  is  a  '  booze  fighter,'  gambler  and  immoral  man.  Yet 
this  hypocrite  —  every  time  he  hears  of  A-ny  onej  ysing  a  little 
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'  fire  water/  as  he  calls  it,  or  perhaps  committing  some  little 
offense,  he  rushes  into  print  to  vilify  the  party;  when,  as  a 
matter  of  fact,  judging  from  what  he  says,  he  pimishes  more 
'  fire  water '  than  any  '  gutter  pup '  was  ever  known  to. 

''  This  great  apostle  of  prohibition  said  that  he  attended  a 
meeting  of  the  Board  of  Supervisors  at  Elizabethtown  recently, 
and  upon  his  retimi,  he  told  anybody  that  wanted  to  listen 
to  him,  that  '  at  a  certain  dinner,  we  paid  Ben  Stetson  $235 
for  whiskey/  This  may  be  so,  and  may  not;  however,  moral: 
Ben,  do  not  trust  any  low-grade  talking  machine.  A  slight 
jar  sometimes  set  these  self-winders  off,  and  they  tell  things. 

"  We  would  suggest  to  this  hypocrite  that  if  he  wants  to 
publish  a  real  sensational  story  —  something  that  would 
eclipse  anything  that  he  has  ever  printed  along  the  lines  of 
degeneracy  and  filthiness  —  to*  devote  several  colunuis  about 
himself  every  week  for  the  year  of  1920.  You  cannot 
camouflage  the  people. 

"  In  conclusion,  we  wish  to  say  that  the  most  of  the  repre- 
sentative citizens  of  Ausable  Forks  unite  in  saying  that  if  the 
Record^e  chief  representative  could  be  treated  to  a  ride  out 
of  the  town  on  a  fence  rail  with  a  nice  coat  of  tar  and  feathers 
as  wearing  apparel,  it  would  be  as  good  a  thing  as  could  happen 
to  the  town," 

Before  having  the  article  printed  the  appellant  visited  an 
attorney,  a  district  attorney,  and  swears  his  purpose  in  so 
doing  was  to  avoid  any  penalty  the  law  might  exact  for 
doing  a  citizen  such  damage  as  such  a  publication  was  calcu- 
lated to  produce.  That  he  admits  the  preparation,  the 
publication,  and  the  circulation  of  said  article,  and  for  the 
purposes  above  set  forth,  appears  from  the  record.  This 
action  is  the  result  of  such  publication  and  circulation.  To 
the  complaint  in  the  action  the  appellant,  defendant,  makes 
three  defenses  —  justification,  mitigation,  and  with  an  audacity, 
superb  and  incomprehensible,  he  swears  that  the  handbill 
was  honestly  and  truthfully  prepared  without  malice  or 
desire  to  injure  the  plaintiff,  respondent,  here.  From  the 
evidence  of  the  defendant  it  clearly  appears  that  such  allega- 
tion is  false.  The  complaint,  which  set  forth  the  libel  in  full, 
alleges  that  by  reason  of  its  publication  plaintiff  was  injured  in 
his  reputation  (individually),  and  tha^  he  was  injured  in  his 
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reputation,  good  name  and  credit  as  manager  and  editor  of 
the  newspaper  of  which  he  was  in  control.  The  trial  resulted 
in  a  verdict  for  the  plaintiflf.  The  appellant  urges  that  the 
allegation  as  to  damage  to  his  reputation  as  editor,  etc.,  should 
have  been  preceded  by  the  cut  and  dried  allegation,  "  of  and 
concerning  "  his  business.  There  are  several  answers  to  that 
objection.  Firet  The  defendant  did  not  demur;  such  defect, 
if  it  is  a  defect,  appeared  on  the  face  of  the  complaint.  Second. 
It  was  tried  without  objection  comprehending  appellant's  now 
alleged  position.  Third.  It  was  submitted  to  the  jury  without 
exception  to  the  charge  in  that  regard,  viz.,  the  main  charge 
—  this  does  not  refer  to  requests  to  charge.  The  complaint 
asks  for  personal  damage,  not  for  damage  to  his  business. 
The  paper  plaintiflf  publishes  is  not  owned  by  him;  the  loss  of 
credit  and  reputation  that  he  complains  of  is  not  the  loss 
and  credit  to  the  business,  but  to  himself.  He,  as  an  individual, 
by  such  publication,  was  crippled  and  lessened  in  his  ability 
to  do  the  business  he  was  required  to  do  to  fill  the  position 
of  trust  and  service  with  which  he  had  been  intrusted.  The 
time  is  passed  when  courts  will  permit  great  wrong  to  go 
unredressed  because  of  some  slight  technical  error;  that  form 
plays  less  part  than  substance  in  the  administration  of  the  law 
to-day,  as  applied  to  libel  cases,  may  be  seen  from  an  examina- 
tion of  Morrison  v.  Smith  (177  N.  Y.  366);  Klaw  v.  New  York 
Press  Co.,  Ltd.  (137  App.  Div.  686);  MetjcaJfe  v.  BiU  Board 
Publishing  Co.  (176  id.  859);  Corwin  v.  McKenzie  (190  id. 
953).  The  court  submitted  the  claim  of  the  plaintiflf  to  the 
jury  in  the  following  language:  ''  If  the  plaintiflf  is  entitled 
to  recover  in  this  action,  he  would  be  entitled  to  recover,  first, 
what  is  known  as  compensatory  damages.  That  is,  such 
damages  as  would  naturally  fliow  from  the  publication  of  the 
article  —  if  you  find  that  he  has  been  damaged  by  the  article, 
and  that  is  always  provided  you  find  that  he  has  been  damaged. 
Secondly,  you  will  examine  into  the  proposition  as  to  whether 
he  has  been  damaged  by  this  article  in  his  business  or  pro- 
fession," not  whether  the  business  of  the  corporation  for  which 
he  works  has  been  damaged,  but  has  the  plaintiflf,  in  his 
capacity  to  do  that  business  for  his  employer  been  damaged. 
No  exception  was  taken,  and  appellant  says  he  did  not  have 
to  except,  that  he  could  sit  idly  by  and  let  the  charge  go 
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to  the  jury  and  raise  the  question  for  the  first  time  on  appeal. 
Our  attention  is  called  to  Fremd  v.  Hoisted  (179  App.  Div. 
910)  as  laying  down  the  doctrine  that  an  exception  was  not 
necessary  to  raise  the  point.  An  examination  of  that  case 
discloses  that  the  judgment  was  so  excessive  and  obviously 
imjust  that  it  was  reversed  for  that  reason.  Again  in  Borden 
V.  N.  Y.  C.  R.  R.  Co.  (181  App.  Div.  306)  it  was  shown  that 
a  practically  complete  defense  was  available  to  the  defendant 
in  the  contributory  negligence  of  the  plaintiff.  The  court 
charged  that  there  was  no  contributory  negligence.  The 
Appellate  Division  held  that  the  theory  upon  which  he  so 
held  was  wrong;  that  the  question  making  up  part  of  the  case 
on  the.  part  of  the  defense  was  affirmatively  excluded;  that 
is  much  different  from  the  question  we  have  here.  The  whole 
libelous  article  was  set  forth  in  the  complaint,  and  was  before 
the  jury.  The  plaintiff  had  the  right  to  go  to  the  jury  on-  the 
meaning  of  the  article  without  reference  to  any  innuendo  and 
the  jury  had  a  right  to  say  that  each  of  the  allegations  as  to 
his  individual  damage,  viz.,  being  held  up  to  public  ignomy 
and  disgrace  and  also  the  crippling  of  his  influence  as  editor, 
by  destroying  his  reputation,  thereby  entailing  a  personal 
loss,  had  or  had  not  been  proved.  {Metcalfe  v.  Bill  Board 
Publishing  Co.,  supra.)  If  the  article  is  susceptible  of  two 
meanings,  or  even  if  a  wrong  innuendo  is  pleaded,  the  case 
must  go  to  the  jury.  {Klaw  v.  New  York  Press  Co.,  Ltd., 
137  App.  Div.  688,)  There  was  nothing  wrong  with  the 
theory  upon  which  this  case  was  tried.  The  case  was  one 
properly  sent  to  the  jury.  (Triggs  v.  Sun  Printing  &  Pttb. 
Assn.,  179  N.  Y.  144.)  The  respondent  in  his  brief  makes 
an  error  in  a  quotation  from  Sanderson  v.  Caldwell  (45  N.  Y. 
398,  at  p.  405  of  the  opinion).  The  correct  quotation  is 
"when  the  words  spoken  have  such  a  relation  to  the  pro- 
fession or  occupation  of  the  plaintiff  that  they  directly  tend 
to  injure  him  in  respect  to  it,  and  to  impair  confidence  in  his 
character  or  ability,  when,  from  the  nature  of  the  business, 
great  confidence  must  necessarily  be  reposed,  they  are  action^ 
able,  although  not  applied  by  the  speaker  to  the  profession 
or  occupation  of  the  plaintiff."  The  words  above  quoted, 
"  they  are  actionable,  "  are  quoted  by  respondent  as  reading 
"  they  are  not  actionable."    The  difference  is  clearly  apparent 
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when  applied  to  the  facts  in  this  case.  The  quotation  from 
the  charge  (supra)  was  a  proper  presentation  of  the  issue. 
{Woods  V.  Gleaeon,  18  App.  Div.  401,  last  paragraph  of  the 
opinion.)  The  ground  most  strenuously  urged  as  fatal  to 
this  judgment  is  the  refusal  of  the  court  to  charge  the  jury 
upon  "  each  independent  statement  in  the  pamphld, "  and  in 
effect  to  say  that  if  the  statement  so  taken  bodily  from  its 
surroundings  was  not  Ubelous,  it  mistde  up  no  part  of  plaintiff's 
cause  of  action.  The  defendant  in  his  attempted  justification 
or  mitigation  made  no  effort  to  indicate  any  such  procedure 
and  his  answer  is  so  drawn  that  the  court  could  not  intelligently 
do  so  and  at  the  same  time  preserve  the  plaintiff's  rights  to 
have  the  relation  of  the  statements  to  each  other  go  to  the 
jury.  Upon  the  trial  the  only  separation  attempted  by 
appellant  was  to  swear  different  witnesses  as  to  different  and 
distinct  statements  which  it  was  claimed  plaintiff  had  made 
about  himself,  along  the  line  of  the  evidence  as  given  by  the 
appellant.  The  court  charged  the  jury  fully  and  fairly.  The 
article  was  before  them;  they  were  the  judges  of  the  facts, 
their  application  and  relation  to  each  other.  Upon  a  trial  of 
an  indictment  for  libel  the  jury  are  the  judges  of  both  the 
law  and  the  fact.  (Code  Crim.  Proc.  §  418.)  The  same 
procedure,  viz.,  separating  statements,  was  sought  in  Morrison 
V.  Smith  (177  N.  Y.  368).  The  court  says:  "  The  question 
is  a  clean  cut  one,  which  we  must  determine,  and  it  is  whether, 
because  the  plaintiff  has,  by  iimuendo,  put  a  meaning  upon  the 
language,  she  is  bound  by  it  and,  however  libelous  the  language 
standing  alone,  she  must  fail  in  her  action,  if  that  meaning 
is  not  supported  by  the  language,  or  by  proof.  I  am  not 
inclined  to  concur  in  so  restricted  a  view  of  the  plaintiff's 
position  and  I  am  not  aware  of  any  decision  of  this  court 
compelling  it."  The  Ubel,  the  whole  Ubel,  is  part  of  the  ♦ 
complaint  and  detached  statements  cannot  be  set  apart  to 
destroy  the  connection  of  the  whole.  Appellant  urges  that  no 
malice  was  shown.  The  whole  publication  reeks  with  malice 
and  the  evidence  of  plaintiff  leaves  no  chance  for  a  mistake 
in  its  character.  He  says  the  verdict  is  excessive.  No,  it  is 
moderate.  He  says  the  plaintiff  did  not  successfully  bear  the 
biu-den  of  proof.  Added  to  the  evidence  given  by  plaintiff  in 
reply  to  what  defendant  claimed  he,  plaintiff,  said  of  himself, 
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we  have  the  fact  that  common  sense  is  some  times  a  force  in 
any  balance,  and  considering  the  position  which  plaintiff  occu- 
pied, the  knowledge  that  the  jurors  must  have  had  of  him,  and 
his  standing  in  the  community,  the  jurors  undoubtedly  reached 
the  conclusion,  and  I  think  rightly  so,  that  such  a  man  would 
not  say  such  things  of  himself.  It  is  evident  that  plaintiff 
throu^  his  paper  criticised  acts  of  the  inhabitants,  committed 
in  public,  when  they  were  against  law  and  order  and  not  for 
the  best  interest  of  that  commimity.  From  the  records  and 
from  the  lips  of  such  of  those  criticised  as  went  upon  the  stand, 
the  truth  of  such  criticism  is  in  a  large  degree  maintained. 
The  judgment  is  so  obviously  just  that  any. technical  error 
should  not  disturb  it.  (Code  Civ.  Proc.  §  1317.) 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Josephine  Carbonelli,  Respondent,  v.  City  op  Amsterdam, 

Appellant. 

Third  Department,  July  7,  1921. 

Municipal  corporations  —  Bpaclal  and  local  asMBsments  —  itatute 
(Laws  of  1888,  chap.  181)  by  which  city  of  Amsterdam  acquired 
bridge  required  it  to  keep  property  in  repair  —  cost  of  sidewalk 
built  on  said  bridge  property  cannot  be  assessed  against  abutting 
owner  —  Laws  of  1911,  chapter  242,  relating  to  said  city»  savinc 
clause  applied  —  rule  of  practical  construction  applied. 

Under  chapter  131  of  the  Laws  of  1888  the  village  of  Port  Jackson  was 
^  annexed  to  the  city  of  Amsterdam,  and  by  the  same  act  it  was  provided 
that  the  bridge  between  the  two  places  should  be  under  the  charge  and 
control  of  the  common  council  of  the  ci^^y  of  Amsterdam,  and  that  it 
should  be  the  duty  of  the  council  to  keep  the  same  in  repair  at  the  expense 
of  the  city,  to  be  levied  and  collected  as  other  taxes  are  levied  and 
collected  for  like  purposes.  In  an  action  to  recover  back  an  assessment 
levied  against  the  plamtifif's  property,  which  abutted  the  bridge  approach* 
for  the  cost  of  the  construction  of  a  sidewalk  on  the  bridge  property 
taken  over  as  aforesaid,  held,  that  by  virtue  of  the  saving  clause  in  chapter 
242  of  the  Laws  of  1911,  an  act  amending,  consolidating  aml^  revising 
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the  several  acts  relative  to  the  oity  of  Amsterdam,  the  cost  of  the  con- 
struction of  said  sidewalk  could  not  be  assessed  against  the  abutting 
landowner. 
Furthermore,  the  potency  of  said  saving  clause  has  been  repeatedly  recog- 
nized and  confirmed  by  the  city  since  the  enactment  of  the  statute  and 
the  rule  of  practical  construction  applies. 

Appeal  by  the  defendant,  City  of  Amsterdam,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Montgomery 
on  the  24th  day  of  January,  1921,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  Chambers,  a  jury  having  been 
waived. 

Ambroee  P.  Fitz-Jamesy  for  the  appellant. 

/.  H.  Decdy,  for  the  respondent. 

KiLEY,  J.: 

The  plaintiff  by  ample  evidence  sustained  all  of  the  alle- 
gations of  her  complaint  upon  the  trial  of  this  action,  viz.: 
That  by  chapter  123  of  the  Laws  of  1813  the  Amsterdam 
Bridge  Company  was  incorporated;  that  the  purpose  was  to 
build  a  bridge  over  the  Mohawk  river  between  the  towns  of 
Amsterdam  and  Florida  in  the  county  of  Montgomery,  and 
said  corporation  was  authorized  and  empowered  to  purchase 
or  condemn  lands  necessary  for  the  construction  of  said  bridge 
and  the  approaches  thereto.  The  said  corporation  as  a  source 
of  revenue  was  authorized  to  construct  a  toUgate  and  house 
on  said  bridge  or  its  approach,  and  to  charge  and  collect 
fares  and  tolls  for  crossing  the  same;  said  structure  was  to 
be  kept  in  repair  by  said  corporation,  and  in  default  thereof 
the  whole  should  revert  to  the  original  owners.  By  chapter 
77  of  the  Laws  of  1820-21  the  L^islature  in  1821  amended 
and  altered  generally  the  charter  of  said  corporation,  and 
extended  its  corporate  life.  The  corporation  did  all  that  was 
required  of  it  under  its  charter.  In  1864  the  village  of  Amster- 
dam was  at  one  end  of  said  bridge  and  the  village  of  Port 
Jackson  at  the  other  end.  By  chapter  352  of  the  Laws  of  1864 
the  said  villages  of  Amsterdam  and  Port  Jackson  were  author- 
App.  Div.—  Vol.  CXCVII.        54 

Digitized  by  VjOOQ  IC 


850  Carbonelle  v.  City  of  Amsterdam. 

Third  Department,  July,  1921.  [Vol.  197 

ized  and  required  to  purchase  from  said  bridge  company  its 
property  for  the  sum  of  $23,000;  that  thereafter  the  title  to 
said  bridge  property  should  be  in  the  towns  of  Amsterdam  and 
Florida,  and  it  was  provided  that  the  trustees  of  said  villages 
at  the  expense  of  said  towns  should  keep  said  property  in 
repair,  assessing  the  expense  thereof  against  the  property  of 
said  towns.  This  was  done.  In  1885  the  city  of  Amsterdam 
was  incorporated  and  as  to  this  bridge  succeeded  to  the  rights 
and  liabilities  of  the  village  and  town  of  Amsterdam  (Laws  of 
1885,  chap.  131,  §  103);  in  1888  Port  Jackson  was  annexed  to 
the  city  of  Amsterdam  by  chapter  131  of  the  Laws  of  1888. 
By  this  last  act  the  defendant  acquired  all  of  the  bridge 
property  and  succeeded  to  all  of  the  rights  and  liabilities 
of  the  village  and  town  of  Amsterdam  and  the  village  of  Port 
Jackson  and  town  of  Florida.  That  act  (amdg.  City  Charter, 
§  103)  provided  with  reference  to  said  bridge  as  follows:  "  The 
common  council  of  the  city  of  Amsterdam  shall  have  charge 
and  control  of  the  bridge  over  the  Mohawk  river,  and  it  shall 
be  their  duty  to  keep  the  same  in  repair,  at  the  expense  of  the 
dty  of  Amsterdam,  to  be  levied  and  collected  as  other  taxes  are 
levied  and  collected  for  Hke  purpose."  This  is  the  last  enact- 
ment of  the  State  Legislature  we  find  directly  referring  to  the 
bridge  in  question.  Chapter  242'  of  the  Laws  of  1911  is 
entitled:  "  An  act  to  amend,  consolidate  and  revise  the  several 
acts  relative  to  the  city  of  Amsterdam."  By  section  1  the  act 
shall  be  known  as  the  Amsterdam  City  Charter.  The  2d 
section  of  said  act,  entitled  "  corporate  powers,"  subdivision  6, 
reads:  "  To  have  and  exercise  all  the  rights,  privileges,  func- 
Hone  and  powers  now  prescribed  and  exercised  by  it  under 
existing  or  subsequent  laws  and  not  inconsistent  with  the 
provisions  of  this  act."  Seietion  160  of  said  act,  entitled 
"  repeal,"  refers  to  the  acts  consolidated,  revised,  etc.,  and 
provides:  "  but  such  repeal  shall  not  revive  any  act  or 
part  thereof  heretofore  repealed,  nor  affect  any  act  done, 
right  vested  or  established  *  *  *.  Nothing  herein  contained 
shall  be  construed  so  as  to  destroy,  impair  or  lake  away 
any  property  vested  or  any  right  or  remedy  acquired  by  or 
imder  any  act  hereby  repealed."  The  Mohawk  river  passes 
through  said  city  in  an  easterly  and  westerly  direction;  it  is 
crossed  by  a  bridge  which  is  approached  from  the  north  and 
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the  south  on  a  street  designated  and  maintained  by  said  city 
as  Bridge  street.  This  bridge  is  approached  from  the  south 
by  a  high  embankment  for  himdreds  of  feet  back  from  the 
bridge.  This  was  constructed  by  the  original  bridge  company, 
incorporated  imder  the  Laws  of  1813  (supra),  as  a  part  of  that 
enterprise  and  bridge.  The  surface  of  this  approach  is  twenty 
feet  above  the  land  level  at  the  bridge  and  slopes  back  until 
it  merges  with  the  highway  or  street,  at  a  grade  level  with 
the  natural  surface  of  the  groimd  in  that  locality.  The 
plaintiff  purchased  the  vacant  lot  east  of  said  approach  and 
south  of  the  bridge,  her  lot  being  boimded  on  the  west  by 
Bridge  street.  She  built  a  building  upon  a  foundation  con- 
structed by  her  on  her  own  land  and  independent  of  the  wall 
of  the  approach,  which  approaching  wall  tapered  from  its 
extreme  east  line  upward  toward  the  level  of  the  approach. 
Between  her  building  and  the  east  line  of  the  approach, 
and  as  a  part  of  said  approach,  the  city  built  a  foundation 
and  laid  a  sidewalk.  It  appears  from  the  evidence  that 
the  sidewalk  and  foundation  aforesaid  became  out  of  repair 
or  insufficient  for  the  growth  and  advancement  of  the  city, 
and  in  1917  the  common  council  of  the  appellant  city  built 
a  new  walk  along  and  in  front  of  plaintiff's  property,  but 
on  the  city  property  taken  over  as  aforesaid,  and  taken  over 
under  the  conditions  above  set  forth,  and  assessed  the  cost 
against  the  plaintiff's  property.  This  action  was  taken  imder 
the  provisions  of  the  law  of  1911  (supra).  To  avoid  a  sale 
of  her  property  the  plaintiff  paid  the  amount  assessed  against 
her,  but  paid  it  under  protest,  thus  saving  her  rights  for  any 
future  move  that  she  might  be  advised  was  available  to  her. 
She  sued  the  city  and  was  successful;  the  city  appealed.  The 
city  justifies  its  action  by  relying  on  the  law  of  1911  (supra). 
If  there  was  no  other  law  involved,  its  position  would  be 
impregnable;  but  we  have  seen  that  this  same  law  saves  any 
and  all  rights  theretofore  existing  under  any  statute  thereto- 
fore enacted  and  under  which  such  rights  had  been  created, 
The  potency  of  this  saving  clause,  section  160,  in  the  statute 
of  1911  aforesaid,  has  been  repeatedly  recognized  and  con- 
firmed by  the  city  since  said  enactment.  In  1913,  1914  and 
1917  such  instances  occur,  and  this  plaintiff  is  the  only  one 
and  her  case  is  the  only  exception  to  the  general  rule  followed 

Digitized  by  VjOOQ  IC 


852    People  ex  rel.  Gorhah  Mfq.  Co.  v.  State  Tax  Comm. 

Third  Department,  July,  192t  •  [VoL  197 

since  1864.  These  acts  hav^  been  uniform  and  the  rule  of 
practical  construction  applies.  {Mayors  etc.,  v.  Starin,  106 
N.  Y.  1;  Power  v.  ViUage  of  Athens,  99  id.  592.)  That  the 
approaches  are  part  of  tiie  bridge  has  been  settled  in  this 
department.  (Edwards  v.  Ford,  22  App.  Div.  277.)  There 
are  many  decisions  in  this  State  to  the  same  effect.  The 
judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Gorham 
Manufacturing  Company,  Relator,  v.  State  Tax  Com- 
mission, Respondent. 

Third  Department,  July  7,  1921. 

Taxation  —  mortgage  tax  —  determination  by  Stated  Tax  Commission 
of  value  of  long  term  leases  —  Commission  not  bound  by  value 
placed  thereon  by  mortgagor  —  opinion  evidencercost  of  property 
and  improvements  thereon  may  be  considered  —  books  of  mort- 
gagor amount  to  admission  of  value  of  lease. 

The  State  Tax  Commission  in  proceeding  under  section  260  of  the  Tax 
Law  to  determine  the  value  of  long  term  leases  for  the  purpose  of  fixing 
the  mortgage  tax  thereon  is  not  bound  to  accept  the  opinions  of  experts 
of  the  mortgagor  as  conclusive. 

Opinion  evidence,  the  coat  of  the  property  and  the  improvements  placed 
thereon  by  the  mortgagor  are  all  elements  that  may  be  considered  by 
the  Commission  in  determining  the  actual  or  market  value  of  the  leases. 

The  Commission  in  adopting  as  the  value  of  the  leases  the  cost  oi  the 
improvements,  less  depreciation,  that  being  the  same  amount  at  which 
at  the  time  of  its  determination  such  value  was  represented  on  the  books 
of  the  relator,  did  not  act  erroneously  in  arriving  at  its  conclusion  as  to 
the  actual  or  market  value  of  the  leases. 

Furthermore,  the  books  of  the  relator  were  a  standing  admission  by  it 
that  the  value  of  the  leases  was  precisely  that  which  the  Commission 
fixed  as  their  value. 

Certiorabi  issued  out  of  the  Supreme  Court  and  attested 
on  the  23d  day  of  July,  1920,  directed  to  the  State  Tax  Com- 
mission, commanding  them  to  certify  and  return  to  the  office 
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of  the  clerk  of  the  county  of  Albany  aU  and  singular  their 
proceedings  had  relating  to  the  determination  and  apportion- 
ment of  the  mortgage  tax  payable  by  the  relator. 

Olney  &  Comstock  [Albert  E.  Maves  and  Robert  C.  Beatty 
of  coimsel],  for  the  relator. 

Charles  D.  Newton ,  Attorney-General  [James  S.  Y,  Ivins 
of  counsel],  for  the  respondent. 

Cochrane,  J.: 

Under  a  mortgage  executed  by  the  relator  covering  property 
within  and  without  the  State  and  recorded  in  the  office  of  the 
register  of  the  county  of  New  York  on  March  6,  1918,  it 
became  the  duty  of  the  State  Tax  Commission,  as  provided 
by  section  260  of  the  Tax  Law  (added  by  Laws  of  1916,  chap. 
335,  as  aind.  by  Laws  of  1917,  chap.  72;  since  amd.  by  Laws 
of  1918,  chap.  204),  to  determine  separately  the  values  of  the 
property  situated  respectively  within  and  without  the  State. 
The  relator  submitted  affidavits  of  experts  stating  their  opinions 
as  to  such  values.  The  Commission  accepted  those  opinions 
as  to  the  value  of  the  property  without  the  State  but  refused 
to  accept  them  as  to  the  value  of  the  property  within  the 
State.  It  is  contended  by  the  relator  that  in  such  refusal 
the  Commission  was  in  error. 

The  property  within  the  State  consists  of  leases  giving 
to  the  relator  the  option  to  continue  them  for  many  years, 
in  some  instances  at  least  for  fifty  or  sixty  years.  The  relator 
made  extensive  improvements  on  the  leased  propei-ty  for  the 
purpose  of  making  it  peculiarly  valuable  in  relation  to  its 
business  which  improvements  at  the  termination  of  the  leases 
will  revert  to  the  fee  owners.  It  also  carried  on  its  books 
as  the  value  of  such  leases  the  cost  of  such  improvements 
reduced  from  time  to  time  by  suitable  allowances  for  deprecia- 
tion. The  Commission  adopted  as  the  value  of  the  leases  the 
cost  of  the  improvements  less  depreciation  being  the  same 
amount  at  which  at  the  time  of  its  determination  such  value 
was  represented  on  the  books  of  the  relator. 

The  true  subject  of  the  inquiry  was  the  actual  or  market 
value  of  the  leases.     {People  ex  rel.  Metropolitan  Street  R. 
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Co.  V.  Barker y  121  App.  Div.  661;  afTd.,  on  opinion  below, 
200  N.  Y.  509;  Matter  of  City  of  New  York  [Delancey  Street]. 
120  App.  Div.  700;  People  ex  rel.  Delaware  &  Hudson  Co.  v. 
Feitner,  61  id.  129;  affd.,  171  N.  Y.  641.)  In  establishing  such 
value  the  opinion  evidence  submitted  by  the  relator  was 
competent  but  inconclusive.  The  cost  of  property  as  a  general 
rule  is  also  competent  but  inconclusive  evidence.  The  weight 
and  value  of  the  evidence  was  exclusively  for  the  consideration 
of  the  Conmiission.  It  determined  that  the  affidavits  of  the 
relator  were  unsatisfactory  and  unreliable.  There  can  be  no 
question  that  the  improvements  to  the  leased  property  made 
by  the  relator  increased  its  value  and  was  proper  evidence 
for  the  consideration  of  the  Commission  on  the  theory  that 
what  one  pays  for  property  is  some  evidence  of  its  value.  The 
cost  of  the  improvements  was  not  paid  to  the  owners  but  it 
correspondingly  enhanced  the  value  of  the  leases  and  was  an 
indication  of  what  the  relator  deemed  the  increased  value  to 
be.  The  Commission  did  not  ignore  or  disregard  the  evidence 
of  the  relator  but  weighing  it  in  connection  with  what  was 
equivalent  to  the  cost  price  of  the  property  fixed  the  actual 
or  market  value  with  reference  to  all  of  the  evidence.  From 
the  cost  price  it  made  deduction  for  depreciation.  Further- 
more, the  books  of  the  relator  were  a  standing  admission  by 
it  that  the  value  of  the  leases  was  precisely  that  which  the 
Conmiission  fixed  as  their  value.  Certainly  the  Commission 
might  have  fixed  the  value  at  a  less  amoimt,  but  it  was  a  plain 
question  of  fact  and  no  principle  was  violated  by  the  Com- 
mission in  arriving  at  its  conclusion  as  to  the  actual  or  market 
value  of  the  lea^ses. 

The  determination  should  be  confirmed,  with  fifty  dollars 
costs  and  disbursements.. 

Determination  unanimously  confirmed,  with  fifty  dollars 
costs  and  disbursements. 
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Mary  Hallenbeck,  Respondent; .  v.  S.  Wander  &  Sons' 
Chemical  Company,  Inc.,  Appellant. 

John  F.  Hallenbeck,  Respondent,  v.  S.  Wander  &  Sons' 
Chemical  Company,  Inc.,  Appellant. 

Third  Department,  July  7,  1921. 

Negligence  —  action  by  servant  of  purchaser  of  can  of  chlorinated 
lime  to  recover  from  manufactm-er  for  injuries  received  from 
explosion  and  action  by  husband  for  expense  and  loss  of  services 
—  manufacturer  liable  —  evidence  that  can  came  from  defend- 
ant—  admissibility  in  evidence  of  letter  written  by  defendant 
after  accident  that  new  device  had  been  invented  to  prevent 
explosion  —  Judgment  by  AppeUate  Division  on  merits  by  virtue 
of  Code  of  Civil  Procedure,  §  1317. 

In  an  action  by  a  servant  of  a  person  who  purchased  a  can  of  chlorinated 
lime  from  a  retail  druggist,  to  recover  from  the  manufacturer  thereof 
for  injuries  caused  by  the  explosion  of  the  can  while  it  was  being  opened, 
which  was  tried  with  an  action  by  the  husband  for  expense  and  loss  of 
services,  held,  that  there  was  evidence  that  the  material  used  in  filling 
the  can  was  dangerous  and  liable  to  explode  where  the  gas  could  not 
escape,  and  that  the  finding  of  the  jury  that  the  can  of  lime  in  question 
was  manufactured  or  put  up  by  the  defendant  was  sustained. 

A  letter  written  by  the  defendant  to  the  druggist  after  the  accident  in  which 
the  defendant  stated,  '*  we  have  invented  a  disc  of  some  kind  that  is 
now  being  put  in  on  all  cans  which  will  prevent  the  possibility  of  any 
explosion  in  the  future,"  was  competent  as  some  evidence  that  the 
defendant  was  the  packer  and  distributor  of  the  can  in  question;  and, 
t^  seems f  that  said  letter  was  also  competent  to  show  that  better,  safer 
and  more  practicable  devices  than  those  used  were  available  to  the 
defendant  and  that,  therefore,  it  was  not  subject  to  the  objection  that  it 
showed  a  changed  condition  after  the  accident. 

Moreover,  even  if  said  letter  was  not  entirely  competent  it  was  so  near  so 
that  the  Appellate  Division,  the  judgments  being  right  on  the  merits, 
will  affirm  the  same  under  section  1317  of  the  Code  of  Civil  Procedure. 

Appeal  in  the  first  entitled  action  by  the  defendant,  S. 
Wander  &  Sons'  Chemical  Company,  Inc.,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Greene  on  the  18th  day 
of  November,  1920,  on  the  verdict  of  a  jury  for  $3,500,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  20th 


Digitized  by 


Google 


856    Hallenbeck  v.  Wandbb  &  Sons'  Chemical  Co.,  Inc. 

Third  Department,  July,  1921.  [VoL  m 

day  of  November,  1920,  den}dng  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

Appeal  in  the  second  entitled  action  by  the  defendant,  S. 
Wander  &  Sons'  Chemical  Company,  Inc.,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Greene  on  the  18th  day 
of  November,  1920,  on-the  verdict  of  a  jury  for  $200,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  20th  day 
of  November,  1920,  denying  defendant's  motion  to  set  aside 
the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

Robert  H.  Woody  [Norman  0.  Hewitt  of  counsel],  for  the 
appellant. 

Herbert  F.  Roy,  for  the  respondents. 

KiLBY,  J.: 

On  January  30,  1919,  John  C.  McClure,  a  druggist  located 
at  Coxsackie,  N.  Y.,  purchased  of  the  Gibson-Snow  Company 
of  Albany,  N.  Y.,  twelve  cans  of  chlorinated  lime.  On  July 
8,  1919,  he  sold  to  a  Mrs.  Tompkins  a  can  of  this  chlorinated 
lime  for  use  in  her  house.  At  that  time  he  had  three  or  four 
cans  of  the  dozen  he  had  purchased  of  the  Gibson-Snow 
Company  left  upon  his  shelves.  This  can  was  stamped  the 
"  triangle  "  brand,  and  at  .the  time  he  purchased  the  ship- 
ment in  January,  1919,  the  defendants  were  the  sole  packers 
and  distributors  of  that  particular  brand.  Previous  to  1917, 
the  druggist  had  purchased  the  same  brand  (triangle)  of 
the  Mendleson  Company.  On  July  11,  1919,  the  plaintiff, 
who  was  a  servant  in  the  household  of  Mrs.  Tompkins, 
attempted  to  open  the  can;  it  exploded  and  caused  the  injuries 
complained  of  here.  Her  husband's  action,  tried  herewith, 
was  for  expense  and  loss  of  service.  The  plaintiffs  had  a 
verdict  in  each  case.  The  defendant  did  not  offer  any  evi- 
dence, but  depends  on  exceptions  to  reverse  the  verdicts. 
The  theory  upon  which  the  action  is  maintained  was  announced 
in  Thomas  v.  Wiruhe^ter  (6  N.  Y.  397)  and  followed  down 
through  the  book  ages,  until  it  was  again  expressly  affirmed  in 
MacPherson  v.  Buick  Motor  Co.  (217  N.  Y.  382).  Appellant 
says,  even  if  the  rule  stated  in  the  above  cases  still  obtains, 
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there  was  no  proof  that  this  can  contained  dangerous  material. 
There  was  evidence  that  material  used  in  filling  such  cans 
and  with  this  particular  brand  was  dangerous  and  liable 
to  explode  where  the  gas  could  not  escape.  As  for  this 
particular  can,  they  had  the  can  and  the  explosion  took  place. 
The  danger  was  manifest,  the  extent  of  damage  done  fairly 
well  measured  the  danger  under  conditions  existing,  imder 
circumstances  detailed  by  the  chemist  upon  the  stand.  The 
can  was  air  tight,  the  pressure  of  the  gas  confined  could  reach 
thirty  pounds  at  its  peak,  enough  to  blow  oflF  the  top  of  a  can 
on  the  least  provocation.  It  is  further  urged  on  the  part  of  the 
appellant  that  this  can  was  not  traced  to  stock  sold  by  the 
defendant.  Without  going  into  detail  to  any  great  extent, 
it  does  appear  that  the  material  becomes  inert  by  age,  and 
in  much  shorter  time  than  that  elapsing  between  1917  and 
July,  1919.  The  druggist  purchased  all  of  this  brand  of  the 
Gibson-Snow  Company  after  1917,  and  that  firm  purchased 
all  of  its  stock  of  defendant  during  the  like  period.  There  is 
evidence  to  sustain  the  finding  of  the  jury  that  this  particular 
can  came  from  defendant.  There  is  only  one  question  raised 
upon  the  trial  of  this  case  that  casts  any  doubt  of  the  right 
to  aflfirm  these  judgments,  that  is  the  reception  of  a  letter 
written  on  July  16,  1919,  to  the  druggist  at  Coxsackie,  in 
reply  to  a  letter  that  the  druggist  had  written  the  Gibson- 
Snow  Company.  This  letter  was  competent  so  far  as  its 
contents-  indicated  that  the  defendant  was  the  packer  and 
distributor  of  the  substance  that  exploded.  In  addition  the 
letter  contained  information  that  it  had  invented  and  was 
putting  on  all  cans  a  disc  that  prevented  the  possibility  of  an 
explosion.  The  reception  of  the  letter  in  evidence  was  objected 
to  and  objection  overruled.  The  objection  was  taken  generally 
and  then  specificaDy  to  the  latter  part  of  the  letter,  as  showing 
a  changed  condition  after  the  accident  which  was  prejudicial 
to  the  defendant.  The  disc  so  invented  by  defendant  was 
also  put  in  evidence  over  defendant's  objection.  We  are 
familiar  with  the  rule  contended  for  by  the  appellant,  viz., 
that  you  cannot  show  changes  made  after  an  accident  by 
the  one  charged  with  negligence  as  an  admission  that  such 
change  was  needed  and  should  have  been  made  before  the 
accident  occurred,  and  if  the  changes  had  been  made  th^ 
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accident  would  not  have  occurred.  If  such  is  the  effect  of 
the  admission  of  the  letter  and  disc  in  evidence,  the  judgment 
must  be  reversed.  As  to  the  letter,  it  was  competent  for  the 
purpose  for  which  it  was  offered,  viz.,  as  some  evidence  that 
the  defendant  was  the  packer  and  distributor  of  the  can  in 
question.  The  respondents  find  authority  for  its  reception 
in  evidence  in  Dutchess  Company  v.  Harding  (49  N.  Y.  321), 
distinguished  in  Flood  v.  Mitchell  (68  id.  512).  The  attention 
of  the  court  was  specifically  called  to  the  portion  of  the  letter 
which  defendant  deemed  objectionable  by  the  objection  taken, 
and  if  there  is  no  other  light  in  which  the  letter  may  be  con- 
sidered competent,  it  is  questionable  if  49  New  York  {supra) 
can  save  the  situation.  (See  People  v.  Rose,  52  Hun,  33, 
and  cases  therein  cited.)  I  feel  that  the  judgments  are  right 
upon  the  merits,  and  that  every  reasonable  intendment  should 
be  pursued  in  an  effort  to  uphold  them.  To  that  end  another 
line  of  reasoning  may  be  properly  invoked.  The  evidence  of 
the  chemist  shows  that  for  some  time  prior  to  January,  1919, 
there  had  been  sold  upon  the  market  chlorinated  lime  in 
containers  with  cardboard  sides  covered  with  paraffin,  and 
that  such  containers  were  not  air  tight  and  permitted  the 
excess  of  gas  generated  to  escape,  and  thus  prevent  explosion; 
in  fact  no  case  of  such  containers  exploding  is  recorded,  while 
many  of  the  metal  cans  had  exploded,  and  where  damage 
occurred,  two  at  least  involving  this  defendant  in  litigation. 
{Stellwagen  v.  Wander  &  Sons'  Chemical  Co.,  Inc.,  192  App.  Div. 
943;  Groves  v.  Wander  &  Sons'  Chemical  Co.,  Inc.,  Id.  948.) 
The  plaintiff  in  all  negligence  cases  may  show  that  better, 
safer  and  more  practicable  devices  than  those  used  were 
available  to  the  defendant.  While  the  cases  hold  that  defendant 
is  not  bound  to  use  the  best-known  appliances  {Harky  v. 
B.  C.  M.  Co.,  142  N.  Y.  31),  it  has  always  been  a  question  for 
the  jury  whether  out  of  such  as  were  available  he  used  such 
of  them  as  were  reasonably  fit  and  safe.  Applying  that  rule 
here,  we  have  this  state  of  facts:  On  July  16,  1919,  five  days 
after  the  accident,  including  the  day  the  letter  was  written, 
the  defendant  said  in  the  letter  to  which  this  objection  was 
taken,  "  we  have  [past  tense]  invented  a  disc  of  some  kind  that 
is  now  being  put  in  on  all  cans  which  will  prevent  the  possi- 
bility of  any  explosion  in  the  future/'    It  will  be  recalled 
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that  the  chemist  in  his  testimony  described  such  a  disc  and 
its  safety  properties.  So  far  as  the  record  discloses,  it  was 
exactly  this  kind  of  a  disc.  The  defendant  does  not  say  we 
are  going  to  invent,  but  that  it  had  invented  a  disc  and  it 
was  then  put  out  upon  the  market.  It  must  be  presumed 
that  it  had  be^i  out  for  some  time.  Why  was  it  not  competent 
to  show  all  devices  in  use  that  were  out  before  the  accident 
happened?  This  is  close,  but  if  it  is  not  entirely  competent 
it  is  so  near  so  that  we  are  called  upon  to  apply  the  rule  laid 
down  in  section  1317  of  the  Code  of  Civil  Procedure,  viz., 
'^  After  hearing  the  appeal,  the  court  must  give  judgment, 
without  regard  to  technical  errors  or  defects  or  to  exceptions 
Vv'hich  do  not  affect  the  substantial  rights  of  the  parties." 
This  defendant  knew  when  the  disc  was  put  upon  the  market. 
Its  silence  gives  rise  to  the  presumption  that  it  had  existed 
before  January,  1919,  when  this  lot  of  chlorinated  lime  was 
purchased. 
The  judgments  should  be  affirmed,  with  costs. 

Judgments  and  orders  unanimously  affirmed,  with  costs. 


James  McCabb,  Respondent,  v.  Turner  &  Blanchard,  Inc., 

Appellant. 

Seoond  Department,  July  22,  1921. 

Ships  and  shipping  —  negligence  —  action  at  common  law  to  recover 
for  injuries  received  by  longshoreman  in  faUing  through  hatch- 
way—  accident  caused  by  board  covering  hatchway  tilting  so 
that  plaintiff  fell  through  —  defendant  not  bound  to  inspect  ledge 
upon  which  board  rested  —  charge  should  have  limited  issue  to 
question  whether  foreman  should  have  noticed  shortness  of  board 
and  then  inspected  ledge  beneath. 

In  an  action  by  a  longshoreman  to  recover  damages  for  personal  injuries 
received  in  falling  through  a  hatchway  in  a  boat,  it  appeared  that  the 
hatchway  was  covered  by  loose  planks  resting  on  a  steel  ledge;  that  the 
covering  over  the  hatchway  had  been  used  during  the  day  of  the  accident; 
that  the  accident  was  caused  by  the  plaintiff  stepping  on  one  end  of  a 
plank  covering  the  hatchway  and  the  plank  tilting  so  that  he  fell  through 
the  opening  to  the  deck  below;  that  the  plank  in  question  was  frpii;n  one 
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and  one-half  to  two  inches  shorter  than  the  opening;  that  the  ledge  on 
which  it  rested  was  bent  down  at  an  angle  of  about  thirty  degrees. 

Held,  that  the  defendant  was  under  no  duty  towards  the  plaintiff  to  look 
to  see  whether  the  steel  ledge  beneath  the  boards  was  bent  so  that  it 
would  not  support  the  plank,  for  the  rule  is  that  in  the  absence  of  some 
readily  visible  indication  of  a  concealed  defect  there  is  no  duty  upon  the 
stevedore  master  towards  his  longshoremen  employees  to  look  for  a 
concealed  defect. 

Without  proof  that  the  beams  and  ledges  ui>on  which  the  plank  rested  are 
usually  of  such  width  that  such  a  shortness  in  the  plank  would  make  it 
liable  to  tilt,  no  question  of  negligence  was  presented. 

The  charge  of  the  court,  even  without  request,  in  order  to  give  a  fair  trial, 
should  have  limited  the  issue  of  negligence  to  the  question  whether  or 
not,  in  the  exercise  of  due  care,  defendant's  foreman  should  have  noticed 
that  the  plank  did  not  come  up  flush  to  the  combing,  and  whether  or 
not,  if  he  had  noticed  such  condition,  he  should  in  the  exercise  of  due 
care,  have  taken  the  plank  up  and  examined  beneath  it. 

Kelly,  J.,  dissents,  with  memorandum. 

Appeal  by  the  defendant,  Turner  &  Blanchard,  Inc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF, 
entered  in  the  office  of  the  clerk  of  the  county  of  Richmond 
on  the  14th  day  of  January,  1921,  upon  the  verdict  of  a  jury 
for  $10,000,  and  also  from  an  order,  entered  in  said  clerk's 
office  on  the  same  day,  denying  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

E.  Clyde  Sherwood  [Clarence  S.  Zipp  and  Benjamin  C.  Loder 
with  him  on  the  brief],  for  the  appellant. 

Joseph  B,  Handy  [Richard  C.  Buml  with  him  on  the  brief], 
for  the  respondent. 

IVflLLB,  J.: 

This  action  was  brought  to  recover  damages  for  personal 
injuries  which  the  plaintiff  claimed  to  have  sustained  through 
the  negligence  of  the  defendant.  There  really  was  no  sub- 
stantial, or  at  the  most  very  little,  conflict  in  the  evidence. 
That  warranted  the  jury  in  finding  the  following  facts: 

The  plaintiff,  an  experienced  longshoreman,  was  an  employee 
of  the  defendant,  a  corporation  engaged  in  the  stevedoring 
business,  that  is,  in  loading  or  unloading  cargoes  from 
vessels  at  New  York  city  wharves.  On  May  19,  1920,  the 
defendant,  in  the  ordinary  course  of  its  business,  was  unloading 
a  certain  steamer  at  a  Staten  Island  pier  of  a  cargo  consisting 
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of  bundles  of  burlap,  and  plaintiff,  in  defendant's  employ, 
with  some  twenty-three  others  of  its  employees,  was  at  the 
work,  which  they  began  at  about  seven  a.  m.,  the  accident 
happening  at  three  p.  m.  The  bimdles  or  bales  of  burlap  were 
being  hoisted  by  appropriate  tackle  through  a  hatch  in  the 
main  deck  from  the  first  deck  below  that.  In  that  deck, 
directly  below  that  hatch,  there  was  a  hatchway  opening  into 
a  lower  deck  space,  which  hatchway  was  closed  and  did  not 
have  to  be  opened  at  aU  in  the  progress  of  the  work.  The 
accident  happened  at  that  lower  hatchway.  That  was  about 
nineteen  feet  long  and  fifteen  feet  wide.  Its  covering  con- 
sisted of  planks,  about  twenty  in  number,  which  were  supported 
by  three  iron  beams  running  crosswise  imder  the  opening,  * 
and  by  a  steel  ledge  or  shelf  which  ran  about  under  the  coaming 
of  the  hatch  and  projected  about  three  inches.  The  planks 
were  twenty  to  twenty-two  inches  wide,  three  inches  thick, 
and  about  seven  and  one-half  feet  long.  They  were  placed 
in  two  tiers  running  lengthwise  so  that  each  tier  rested  upon 
the  middle  beam  and  also  upon  the  ledge  or  shelf,  witli  the 
surface  of  the  planks  in  position  flush  with  the  rest  of  the 
deck.  The  width  of  the  beams  does  not  appear  to  have  been 
proven.  Plaintiff  was  one  of  four  of  defendant's  employees 
who  worked  upon  that  second  deck  attaching  the  Uf ting 
tackle  to  the  bales  of  burlap.  In  doing  that  work  they  often 
had  to  step  upon  that  hatch  covering,  the  planks  of  which 
were  not  in  any  way  nailed  or  bolted  down.  That  they  did 
without  any  mishap  until  about  three  p.  M.,  when  one  of  the 
planks,  as  the  plaintiff  stepped  upon  it  near  the  coaming, 
tilted  and  he  fell  through  the  opening  thus  made  down  some 
thirty-five  feet  below,  and  was  seriously  injiu'ed.  The  plank 
immediately  righted  itself .  Subsequent  examination  revealed 
the  fact  that  the  steel  ledge  upon  which  that  end  of  the  plank 
rested  was  bent  downwards  at  an  angle  of  about  thirty  degrees, 
and  the  fact  that  the  plank  which  had  so  tilted  was  from 
one  and  one-half  to  two  inches  shorter  than  the  full  opening, 
and  that  its  surface  was  more  or  less  worn.  Plaintiff  and  his 
companions  had  walked  over  that  hatch  covering  continuously 
—  "  hundreds  of  times  "  —  during  the  day  up  to  that  moment, 
and  had  noticed  nothing  about  it  to  attract  their  attention. 
It  had  looked  all  right  to  them.    Defendant's  foremen  had 
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made  no  special  inspection  of  the  covering  further  than  to 
see  that  it  was  apparently  in  place.  There  was  plenty  of  light 
there;  and  the  hatch  covering  was  clear,  that  is,  without 
anything  upon  it. 

Plaintifif's  counsel  tried  the  case  upon  the  theory  that  the 
State  statute,  the  Employers'  Liability  Act  as  contained  in 
the  Labor  Law  (Art.  14,  as  amd.  by  Laws  of  1910,  chap. 
352),*  applied;  but  the  trial  justice  in  the  end  ruled  to  the 
contrary,  and  submitted  the  case  as  one  at  common  law. 
Respondent's  counsel  here  contends  that  that  ruling  was  mis- 
taken; but  of  course  the  case  upon  this  appeal  must  be  tested 
upon  the  theory  upon  which  it  was  submitted.  The  charge 
instructed  the  jury  that  it  was  defendant's  duty  as  master  of 
plaintiff  to  carefully  inspect  that  hatch  covering  before  setting 
him  at  work  over  it,  and  that,  if  such  an  inspection  would 
have  discovered  the  defect  which  caused  that  accident,  defend- 
ant stood  charged  with  negligence  —  in  other  words,  that 
in  that  event  the  issue  of  its  negligence  was  proven.  The 
charge,  however,  was  entirely  general  and  did  not  attempt  to 
limit  the  application  of  the  stated  rule  to  the  facts  which 
the  jury  might  find  proven.  Indeed,  it  left  the  entire  matter 
open  so  that  the  jury  might  even  have  concluded  tliat  in  the 
exercise  of  due  care  defendant's  foremen  should  have  taken 
up  the  planks  and  thus  discovered  the  bent  condition  of  the 
ledge;  but  no  request  was  made  to  remove  that  possibility, 
that  is,  to  take  away  from  the  jury  that  question.  DefCTid- 
ant's  counsel  apparently  triod  the  case  upon  the  theory  that 
defendant  was  imder  no  duty  of  inspection  of  the  ship  or  its 
appliances  whatever.  ^i) 

Happily  for  the  easy  disposition  by  us  of  this  appeal,  the  law 
governing  it  has  very  recently  been  definitely  decided  or  at  least 
stated  by  the  Court  of  Appeals  (231  N.  Y.  178),  in  reviewing 
our  recent  decision  in  Liverani  v.  ClaTk  &  Son  (191  App.  Div. 
337).  The  law  as  thus  settled  or  stated  is  simply  this  —  that 
in  the  absence  of  some  readily  visible  indication  of  a  con- 
cealed defect,  e.  g.,  in  that  case  exterior  rusty  condition  of  the 
ringbolt,  here  the  shortness  of  the  plank,  there  is  no  duty 

•Now  Employers'  Liability  Law  (Consol,  IawSj  chap.  74;  Law^  of  1921, 
chap,  131),— [Rbp. 
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upon  the  stevedore  master  towards  his  longshoremai  employees 
to  look  for  a  concealed  defect.  It  clearly  follows  that  this 
defendant  was  mider  no  duty  towards  this  plaintiff  to  look 
to  see  whether  the  steel  ledge  beneath  the  covering  was  bent 
so  that  it  would  not  support  the  plank.  That  feature  of  the 
case  should  have  been  eliminated  by  an  appropriate  limitation 
in  the  charge;  but  defendant's  experienced  trial  counsel  made 
no  such  request.  The  only  question  of  negligence  which,  if 
any,  the  evidence  raised  was  through  the  somewhat  indefinite 
testimony  that  the  plank  which  tilted  appeared  after  the 
accident  to  b^  some  one  and  one-half  to  two  inches  shcxi; 
"  to  have  it  come  up  close  to  the  coaming."  The  sole  question 
of  negligence  in  the  case  was  whether  or  not,  in  the  exercise 
of  due  care,  defendant's  foreman  should  have  taken  that 
plank  up  and  investigated  its  supports,  had  he  noticed  its 
shortness.  There  was  no  evidence  at  all  indicating  that  there 
would  have  been  any  danger  of  the  plank  tilting,  short  as 
it  was,  if  the  ledge  at  that  point  had  not  been  so  bent  down. 
My  conclusions  are  (a)  that,  without  proof  that  such  beams 
and  ledges  are  usually  of  such  width  that  such  a  shortness  in 
such  a  plank  would  make  it  liable  to  tilt,  no  question  of 
negligence  was  presented;  and  (b)  that  the  charge,  even 
without  a  request,  in  order  to  give  a  fair  trial,  should  have 
limited  the  issue  of  negligence  to  the  question  whether  or  not, 
in  the  exercise  of  due  care,  defendant's  foreman  should  have, 
noticed  that  the  plank  did  not  come  up  flush  to  the  coaming, 
and  whether  or  not,  if  he  had  noticed  its  such  condition,  he 
should,  in  the  exercise  of  due  care,  have  taken  the  plank  up 
and  examined  beneath  it.  Of  course,  if  he  should  not  have 
done  the  latter  thing,  his  failure  to  notice  the  shortness  was 
not  a  proximate  cause  of  the  accident.  It  may  be  noted  in 
passing  that  there  was  no  proof  at  all  that  such  beams  and 
ledges  are  usually  so  narrow  that  such  a  shortage  would  render 
a  pknk  liable  to  tilt.  The  defendant  attempted  to  prove  the 
usual  construction  in  that  respect;  but  the  evidence  was 
excluded  without  its  counsel  excepting.  In  short,  as  the 
evidence  stood,  I  think  that  there  should  have  been  a  non- 
suit; and  also  that  the  charge  was,  in  the  respect  above  stated, 
entirely  inadequate.  Except  for  the  indefiniteness  of  the 
evidence  as  above  indicated,  which  may  possibly  be  remedied 
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upon  a  new  trial,  I  would  recommend  not  only  a  reversal  but 
a  dismissal  of  the  complaint. 

Therefore,  I  advise  that  the  judgment  and  order  appealed 
from  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Blackmar,  p.  J.,  Rich  and  Manning,  JJ.,  concur;  Eellt, 
J.,  reads  for  affirmance. 

Kelly,  J.  (dissentipg) : 

I  am  forced  to  dissent.  While  I  am  disposed  to  agree  with 
Mr.  Justice  Mills'  criticism  on  the  general  nature  of  the  charge 
in  omitting  to  direct  the  attention  of  the  jury  to  the  particular 
defect  claimed  and  whether  its  existence  would  be  ascertained 
by  reasonable  inspection,  still  the  defendant  did  not  ask  for 
specific  instructions.  I  do  not  agree  that  as  matter  of  law 
there  was  no  duty  on  the  master  to  examine  the  support  for 
the  planks.  I  think  that  in  regard  to  the  sufficiency  and 
safety  of  the  hatch  cover  of  loose  boards  which  was  the  floor 
upon  which  the  men  were  put  to  work,  a  much  greater  d^ree 
of  care  was  necessary  than  in  the  case  of  the  ''  ringbolt "  in 
Liverani  v.  Clark  &  S<m  (191  App.  Div.  337;  revd.,  231  N.  Y. 
178),  and,  applying  the  law  as  laid  down  by  the  Court  of 
Appeals  in  that  case,  to  the  facts  here,  the  short  plank  was  a 
readily  visible  indication  of  a  defect. 

I  think  a  jury  might  say,  in  view  of  the  importance  of  a 
secure  floor,  the  planks  in  the  hatch  being  laid  loose,  that 
reasonable  care  might  require  the  foreman  in  charge  to  test 
the  stability  of  the  flooring.  He  made  no  such  test,  indeed  it 
does  not  appear  that  he  did  anything.  While  it  is  true  the 
men  used  this  hatch  cover  as  a  floor  previous  to  the  accident 
without  mishap,  I  think  it  would  stiU  be  for  the  jury  to  say 
whether  reasonable  inspection  would  not  have  disclosed  this 
defect  in  the  support  which  with  the  short  plank  brought  about 
the  injury  to  the  plaintiff.  In  a  hatch  cover  such  as  this,  the 
fact  that  one  of  the  planks  was  one  and  one-half  to  two  inches 
short  was  a  serious  defect  if  the  planks  were  held  up  by  a 
narrow  flange  beneath. 

Judgmmt  and  order  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  ev^it. 
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In  the  Matter  of  the  Petition  of  Francis  H.  Gilbert,  Respond- 
ent, to  Prove  the  Last  Will  and  Testament  of  Hannah  E. 
Taylor,  Late  of  the  County  of  Kings,  Deceased. 

Elizabeth  Chandler  and  Others,  Appellants. 

Seoond  Department,  July  22, 1921. 

Wills — testamentary  capacity  not  shown— will  executed  through 
undue  influence  —  instructions  —  general  instructions  not  applied 
to  facts  of  case  insufficient  —  charge,  though  not  excepted  to, 
constituted  error  in  fact. 

In  prooeedings  to  probate  a  will  it  appeared  that  the  decedent,  a  colored 
woman,  was,  at  the  time  of  the  execution  of  the  will,  entirely  paralyzed 
upon  her  right  side  and  was  speechless  and  helpless,  except  for  some  minor 
movement  upon  her  left  side;  that  after  she  was  stricken  with  paralysis  a 
physician,  a  stranger  to  her,  was  called  in  and  established  communication 
with  her  whereby  if  she  wished  to  answer  a  question  in  the  affirmative  she 
raised  one  finger  of  the  left  hand,  blinked  her  eyes  once  and  raised  her  left 
knee,  and  if  she  desired  to  answer  in  the  negative  she  raised  two  fingers  of 
her  left  hand,  blinked  her  eyes  twice  and  raised  her  knee  twice;  that  the 
physician  immediately  interested  himself  in  the  question  of  her  making  a 
will;  that  the  residuary  legatee  in  the  will,  who  was  not  a  relative  but  who 
had  aided  the  testatrix  in  some  litigation;  procured  the  attendance  of  her 
lawyer  at  her  residence;  that  the  lawyer  and  his  assistant  and  the  doctor, 
after  dismissing  several  friends  of  the  testatrix  from  her  room,  proceeded 
to  ask  the  testatrix  if  she  wished  to  make  a  will  and  if  she  desired  to  make 
bequests  to  certain  persons  named,  a  list  of  whom  had  been  furnished  by 
the  residuary  legatee;  that  by  means  of  the  signals  prearranged  by  the 
doctor  information  was  secured  from  the  testatrix  and  the  will  prepared 
and  executed;  that  the  bulk  of  the  testatrix's  estate  was  left  to  the 
residuary  legatee. 

HeUd,  on  all  the  evidence,  that  the  finding  that  the  testatrix  possessed 
testamentary  capacity  was  against  the  weight  of  the  evidence,  at  least  in 
this,  that  the  evidence  did  not  warrant  a  finding  that  she  was  able,  unaided 
by  the  suggestions  of  others,  to  recall  the  natural  objects  of  her  bounty  or 
that  she  was  so  aided; 

That  the  finding,  which  the  conclusion  of  due  exeeution  implied,  that  she 
understood  that  the  will  cut  off  as  beneficiaries  certain  institutions  and  her 
stepdaughter,  was  against  the  weight  of  the  evidence,  in  that  the  evidence 
did  not  warvtant  the  finding  that  she  had  them  in  mind; 

That  the  finding  that  the  will  was  not  proven  to  have  been  executed 
through  undue  influence  was  against  the  weight  of  the  evidence,  in  that  the 
evidence  indicated  that  the  natural  objects  of  her  bounty  were  kept  out  of 
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her  mind  by  the  contrivance  of  the  residuary  legatee  in  preparing  a  list  of 
possible  beneficiaries. 

The  duty  of  a  trial  judge  in  instructing  the  jury  is  not  discharged  by  simply 
giving  to  the  jury  an  essay  stating  in  language,  however  technically 
coirect,  the  general  principles  of  law  without  making  any  attempt  to 
apply  those  principles  to  the  facts  of  the  particular  case  as  the  jury  may 
find  them  proven. 

The  charge  of  the  trial  court  was  of  the  most  general  character  and  while  it 
was  not  excepted  to  and,  therefore,  does  not  constitute  error  in  law,  it  was 
so  inept  as  to  constitute  substantial  error  in  fact  so  as  of  itself  to  require 
a  new  trial. 

Appeal  by  Elizabeth  Chandler  and  others  from  a  decree 
of  the  Surrogate's  Court  of  the  county  of  Kings,  entered  in  the 
office  of  said  Surrogate's  Court  on  the  18th  day  of  November, 
1920,  admitting  a  certain  paper  writing  to  probate  as  the  last 
will  of  Hannah  E.  Taylor,  deceased, —  said  decree  being  based 
upon  the  verdict  of  a  jury,  which  verdict  answered  in  the 
affirmative  two  and  in  the  negative  the  other  of  the  three 
questions  ordinarily  submitted  to  a  jury  in  such  a  contest, 
and  also  from  an  order,  entered  in  said  surrogate's  office  on 
the  10th  day  of  November,  1920,  denying  appellants'  motion 
to  set  aside  the  verdict  and  for  a  new  trial  made  upon  the 
minutes. 

Samuel  F.  Edmeady  for  the  appellants  Elizabeth  Chandler 
and  Lottie  Green. 

Francis  P.  CaUahan,  special  guardian  for  infant  appellants. 

R.  M.  Cahoone  [Frederick  H.  Chase  with  him  on  the  brief], 
for  the  respondent. 

Mills,  J.: 

The  decedent,  a  colored  woman,  died  in  the  borough  of 
Brooklyn  on  July  10,  1919,  at  the  age  of  over  seventy  years. 
Her  exact  age  appears  to  have  been  unknown,  but  her  apparent 
age  was  at  least  seventy.  She  left  property,  real  and  per- 
sonal, of  the  value  of  about  $30,000.  She  was  a  widow  with 
no  child  or  relative  nearer  than  nieces.  Apparently  somewhat 
late  in  life  she  married  a  widows  with  one  child,  a  daughter, 
with  whom  she  seems  not  to  have  harmonized.  The  husband 
predeceased  her  on  December  9,  1917.  They  had  made 
mutual  wills,  and  by  his  will  she  acquired  his  entire  estate. 
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which  I  understand  from  the  statements  of  counsel  upon  the 
argument  constituted  the  bulk  of  her  estate  at  her  death.  The 
stepdaughter,  evidently  being  grown  and  married;  contested 
her  father's  will;  but  the  contest  resiilted  in  the  widow's  favor, 
sustaining  the  will.  It  ended  only  a  few  months  before  her 
death,  and  Mr.  Chase,  hereinafter  referred  to,  was  her  attor- 
ney throughout  it,  as  he  also  was  in  another  law  suit  which 
she  had  with  a  third  party  at  about  the  same  time.  The 
paper  propounded  herein  upon  its  face  appears  to  have  been 
executed  on  the  7th  day  of  July,  1919,  three  days  before  her 
death.  She  was  stricken  with  paralysis  the  early  morning 
of  July  fourth  preceding,  being  entirely  paralyzed  upon  her 
right  side;  and  she  so  remained,  speechless  and  helpless,  until 
her  death,  except  for  some  minor  movements  upon  her  left 
side.  The  old  family  physician,  Dr.  Frederick  M.  Jacobs, 
a  colored  man,  who  had  been  the  physician  for  her  husband 
and  earlier  for  some  years  the  pastor  of  their  church,  was  at 
once  called  in  to  attend  her.  He  found  her  utterly  paralyzed 
as  above  stated,  and  in  a  semi-conscious  condition,  so  that 
he  could  get  'from  her  no  sign  of  recognition.  He  saw  her 
again  on  the  fifth,  and  found  her  condition  unimproved.  Then, 
being  obliged  to  be  absent  for  a  few  days,  he  requested  Dr. 
McCoy  to  attend  her  in  his  absence,  and  she  died  before  he 
returned.  It  is  not  clear  how  Dr.  Jacobs  came  to  select  Dr. 
McCoy,  but  there  is  nothing  to  indicate  that  Gilbert,  herein- 
after referred  to,  had  anything  to  do  with  that.  McCoy  had 
been  for  several  years  an  alienist,  but  in  general  private 
practice  for  a  few  years.  Apparently,  his  selection  to  attend 
this  woman  was  quite  happy,  at  least  from  one  point  of  view, 
for  according  to  his  testimony  he  very  speedily  solved  the 
problem  of  commimication  with  her,  which  her  old  physician 
had  foimd  insoluble.  The  paper  was  signed,  as  witnesses, 
by  Mr.  Chase,  Mr.  O'Dougherty,  a  lawyer  assistant  in  Chase's 
office,  and  Dr.  McCoy.  All  three  were  examined  at  length 
at  the  trial.  Their  version  was  the  following,  taken  by  me 
chiefly  from  the  testimony  of  the  doctor,  which  was  corrobo- 
rated by  the  other  two,  except  in  the  particulars  hereinafter 
designated. 

Dr.  McCoy  was  an  entire  stranger  to  her,  and  visited  her 
first  about  noon  on  July  fifth.    He  found  her  in  bed  and 
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paralyzed  as  above  stated.  Her  condition  then  appeared  to 
him  to  be  hopeless.  He  proceeded  forthwith  to  establish  a 
system  of  communicating  with  her  by  directing  her  to  answer 
his  questions  by  raising  one  finger  of  the  left  hand,  which  she 
could  move  to  some  extent,  for  "  yes,"  and  two  fingras  for 
"  no."  Upon  his  first  test  she  responded  by  raising  the  one 
finger,  indicating  that  she  understood.  Then  to  make  assur- 
ance doubly  sure  he  instructed  her  to  respond  by  doubhog 
the  signal,  that  is,  not  only  raising  the  finger  but  by  blinkiog 
her  eyes  once  for  the  affirmative  and  twice  for  the  negative. 
It  may  be  pertinent  to  inquire  why  the  double  test,  if  the 
response  to  the  first  had  been  so  prompt  and  complete.  Having 
thus  established  his  system  of  communication,  the  doctor,  a 
perfect  stranger  to  the  woman  and  her  affairs  as  he  was,  pro- 
ceeded forthwith  to  ask  her  if  she  had  made  a  will,  and  then, 
receiving  from  her  the  negative  response  by  the  raising  of  the 
two  fingers  and  the  doulj^e  blinking  of  the  eyes,  he  further 
asked,  "  Do  you  wish  to  make  a  will?  "  to  which  question  she 
gave  the  instructed  affirmative  response.  Here  natural 
curiosity  at  least  prompts  the  inquiry  —  what  business  of  his 
was  that?  The  only  answer  to  this  question  is  the  doctor's 
statement  that,  when  he  arrived,  one  of  the  colored  women 
with  her  told  him  that  she  had  been  going  to  make  a  will  and 
had  not  made  it.  Who  the  woman  was  does  not  appear. 
At  any  event  there  is  no  suggestion  that  any  request  was  made 
that  the  doctor,  a  perfect  stranger,  should  precipitate  himself 
as  an  actor  into  the  matter.  On  the  following  day,  at  about 
noon,  he  returned  and  found  her  condition  unchfmged.  At 
once  he  resumed  the  will  question,  but,  apparently  to  make 
assurance  trebly  sure,  he  instructed  her  to  add  another  sign 
to  her  response  by  lifting  her  left  knee  once  for  the  aflSrmative 
and  twice  for  the  negative.  Then  he  proceeded  forthwith 
to  put  to  her  the  same  identical  will  questions  which  he  had 
asked  on  the  previous  day,  and  he  received  from  her  the  same 
responses,  only  they  were  given  by  the  treble  signs  instead 
of  the  double  ones.  The  doctor  ends  his  testimony  at  that 
point  with  these  laconic  words,  "  That  ended  that  visit" 
As  to  the  next  step  in  the  factum^  the  doctor  and  Chase  are 
somewhat  at  variance,  and  I  proceed  according  to  the  latter's 
narrative.     During  the  morning  of  the  next  day,  July  seventh, 
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Gflbert  called  Mr.  Chase  at  his  oflSce  upon  the  telephone, 
and  told  him  that  Dr.  McCoy  wanted  him,  Chase,  to  call 
him,  the  doctor,  up;  but  somewhat  strange  to  say  Chase  could 
not  remember  what  Gilbert  told  him  McCoy  wanted  to  see 
him,  the  lawyer,  for.  Here  it  may  well  be  noted  that  Chase 
and  McCoy  had  had  no  previous  acquaintance.  Chase  says 
that,  having  called  McCoy  up,  he  told  him  that  Gilbert  had 
asked  him  to  do  so,  and  that  he.  Chase,  asked  the  doctor 
what  he  wanted;  whereas  the  doctor  says  that  Chase  merely 
asked  him  if  Mrs.  Taylor  was  capable  of  making  a  will.  The 
important  point  here  is  that  it  is  plain  that  Gilbert  was  the 
prime  mover  in  producing  the  factum  of  the  will.  At  any 
rate  Chase,  with  his  assistant,  about  noon  went  to  the  doctor's 
office,  and  with  him  proceeded  to  Mrs.  Taylor's  house.  There 
they  met  Gilbert  outside,  evidently  •waiting  for  them.  They 
found  in  her  bedroom  some  ten  or  twelve  colored  "women  and 
one  or  two  colored  men,  evidently  her  -old  church  friends,  for 
she  had  been  quite  prominent  and  even  an  officer  in  the  colored 
chimih.  The  three  lost  no  time,  but  started  in  at  once  .by 
ordering  the  entire  company  from  the  room,  and  for  a  wonder 
went  so  far  in  the  effort  to  secure  entire  secrecy  as  to  dis- 
connect the  telephone.  Why  all  this,  it  may  here  be  asked. 
It  would  seem,  at  least  at  first  impression,  that  the  aged  woman 
in  her  half  moribund  condition  needed,  if  ever,  the  aid  and  the 
presence  of  at  least  some  of  her  old  and  trusted  friends. 
Chase's  explanation  for  that  proceeding  is  that  he  wanted  to 
secure  against  the  possibiUty  of  any  undue  influence.  Tastes 
differ,  and  I  would  have  thought  that  the  procedure  taken 
was  the  very  one  Hkely  to  invite  that  charge.  Then  the 
doctor,  with  his  previously  designed  and  instructed  tests, 
proceeded  to  ascertain  if  she  knew  Chase  and  his  assistant; 
and  to  each  inquiry  she  responded  by  giving  the  three-fold 
affirmative  signal.  Then  he  proceeded  for  the  third  time  to 
put  to  her  his  two  stereotyped  will  questions  —  had  she  made 
a  will,  and  did  she  wish  to  make  one  —  and  received  from 
her  the  double  three-fold  resi)onse  to  the  first  inquiry,  and  the 
single  like  response  to  the  second.  Then  came  the  difficulty, 
and  that  was  to  ascertain  her  testamentary  intentions;  and 
somehow  the  three  who  were  alone  with  her  hit  upon  this 
method,  namely,  to  procure  from  Gilbert  a  list  of  possible 
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or  probable  beneficiaries,  and  then  to  ask  her  as  to  each  one, 
"  Do  you  want  to  give  him  or  her  [naming]  anything?"  and 
if  by  the  accepted  signs  she  said  ''  Yes,"  then  to  ask  her  how 
much  by  beginning  with  the  suggestion  of  SlOO  and  asking 
her  in  succession  for  each  ascending  $100  imtil  she  responded 
in  the  negative.  Accordingly,  Chase  called  Gilbert  up  into 
the  hall  outside  the  room,  and  got  such  a  list  from  him.  No 
effort  was  made  to  ask  for  any  suggestion  in  that  line  or  at 
all  from  any  of  the  other  numerous  coriipany  of  friends  who 
had  been  ordered  below.  Here  it  may  well  be  noted  that 
Chase  had  been  Gilbert's  attorney  for  many  years,  and  Chase 
had  discussed  with  him  and  Mrs.  Taylor  the  proposition  of 
the  will  some  time  before.  Thus  equipped  the  three  still 
alone  ^\dth  the  woman  resumed  the  task  of  will  making.  From 
the  list  so  furnished  by  Gilbert  they  put  to  her  as  to  each  one 
named  therein  the  question,  "  Do  you  wish  to  give  to  him 
or  her  [naming]  anything? "  To  most  of  those  named  she 
gave  the  negative  reply  by  the  double  treble  signs;  but  as  to 
three  she  gave  the  affirmative  response  by  the  single  treble 
signs,  although  as  to  one  of  them,  Mrs.  Burch,  she  first  gave 
the  negative  but  later  the  affirmative.  As  to  the  three,  she 
indicated  by  her  repeated  such  responses  the  hundreds  as 
follows:  Mrs.  Walker  $300,  Mrs.  Mattocks  $500,  and  Mrs. 
Burch  $400,  or  $1,200  in  all.  Then  the  following  question 
was  put  to  her  plump  and  square  by  Chase:  "  Do  you  wish 
the  remainder  of  your  estate  to  be  left  to  Mr.  Gilbert?" 
and  she  answered  by  raising  the  one  finger,  blinking  the  eyes 
once,  and  by  raising  the  left  knee.  Then  the  assistant,  having 
heard  and  seen  it  all,  at  once  wrote  out  the  will  accordingly. 
Chase  then  read  it  over  to  her  and  asked  her  if  it  was  all 
right,  or  if  it  was  her  last  will  and  testament;  and  if  she  wanted 
the  three  to  sign  as  witnesses,  to  all  of  which  inquiries  she 
separately  repUed  by  giving  the  affirmative  signals;  and  then 
the  doctor  took  her  left  hand  in  his  own  and  with  it  made 
the  cross,  and  the  witnesses  signed,  and  the  action  was  com- 
plete and  the  will  made,  provided  we  so  determine.  I  have 
taken  pains  to  go  over  the  various  acts  imputed  to  her  at 
that  time  by  the  narrative,  and  find  that  she  then  in  the 
course  of  the  making  of  the  will  raised  her  finger  44  times, 
and  blinked  her  eyes  and  raised  her  left  knee  each  the  same 
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number  of  times,  miaking  132  different  movements  of  parts  of 
her  body.  Mr.  Chase  testified  that  some  few  days  before, 
two  or  three  weeks,  she  had  talked  with  him  in  the  presence 
of  Gilbert  about  making  her  will;  and  in  a  different  part  of  his 
testimony  he  said  that  she  then  told  him  that  she  intended  to 
make  Gilbert  her  residuary  legatee,  and  did  not  intend  to  give 
her  relatives  anjrthing. 

It  was  proven  by  her  old  pastor  and  physician,  and  by 
others  of  her  old  friends,  that  she  had  told  them  that  she 
intended  to  leave  in  her  will  bequests  to  the  church  of  which 
she  had  long  been  an  official  and  evidently  a  devout  member, 
and  also  to  the  Old  Folks  Home,  the  Home  for  the  Colored 
Aged,  and  the  Yoimg  Women's  Christian  Association.  In  the 
making  of  the  will  no  inquiry  was  addressed  to  her  to  ascertain 
if  she  wanted  to  leave  anything  to  any  of  those  institutions, 
nor  were  they  at  all  called  to  her  attention.  While  she  had 
had  the  contest  with  her  husband's  daughter  over  his  will, 
she  had  afterwards  told  several  of  her  friends  that  she  still 
meant  to  leave  something  to  the  daughter  in  her  will,  as  her 
husband  had  wished  her  to  do  so.  The  daughter  was  in  no 
way  called  to  her  attention  during  the  making  of  the  will. 
Evidently  Gilbert's  list  did  not  contain  the  name  of  the 
daughter  or  of  any  of  those  institutions.  It  is  perhaps  a 
significant  fact  that  Mr.  Chase  threw  away  or  destroyed  the 
list  which  Gilbert  gave  him.  Gilbert  was  no  relation  of  Mrs. 
Taylor,  but  was  a  cousin  by  marriage  of  one  of  her  grand- 
nieces;  but  he  had  aided  her  in  her  litigations. 

It  will,  I  think,  be  conceded  by  any  one  that  the  case,  even 
as  thus  presented  for  the  proponent,  was  a  most  remarkable 
one  —  at  least  in  all  my  experience  at  the  bar  and  upon  the 
bench  I  have  never  read  of  anything  like  it  outside  of  fiction. 
The  only  precedent  for  such  will  making  which  has  come  to 
my  attention  is  an  incident  given  in  Dumas'  novel  entitled 
"  The  Count  of  Monte  Cristo,"  volume  2,  chapter  59.  In 
that,  however,  the?  notary  conducting  the  proceeding  first 
applied  to  the  paralytic  the  test  as  to  knowledge  of  property, 
and  even  required  the  evidences  of  property  to  be  produced, 
and  also  there  the  making  was  by  a  single  sign,  the  movement 
of  the  eyelids;  whereas  here  the  doctor  and  the  lawyer  presid- 
ing made  no  such  test,  and  required  from  thf  semi-conscious 
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woman  three  successive  bodily  signals  for  each  testamentary 
act  therein,  perhaps  illustrating  the  truth  of  the  maxim, 
"  Truth  is  stranger  than  fiction."  Here  again  we  may  inquire 
why  the  super-caution  of  the  three  signals. 

For  the  contestants  there  was  evidence,  given  by  the 
former  doctor,  Jacobs,  and  by  other  old  friends  who  visited 
her  each  day  from  the  fourth  to  the  tenth  inclusive,  that  she 
was  practically  unconscious,  unable  to  recognize  them;  and 
several  of  the  old  friends  testified  to  her  previous  declarations 
of  Ihe  said  other  testamentary  intentions. 

In  that  situation  of  the  case  it  is  plain  that  the  jury  needed 
to  have  in  the  charge  not  only  a  clear  statement  of  the 
general  rules  established  for  determining  the  factum  of  a  will, 
but  also  at  least  a  precise  and  definite  statement  of  the 
particular  issues  presented  by  the  evidence  in  this  particular 
and  extraordinary  case.  A  careful  perusal  of  the  charge 
reveals  that,  while  it  stated  quite  correctly  those  general 
rules,  it  made  no  reference  whatever  to  the  facts  of  this  case. 
It  dealt  entirely  with  generaUties  and  would  be  just  as  appli- 
cable to  any  other  will  contest  as  to  this  particular  one.  Thus, 
in  instructing  the  jury  as  to  testing  her  intelligence,  that  is, 
her  state  of  mind  when  she  made  the  wUl,  the  charge  said  that 
they  might  regard  her  "  speech  and  conduct "  at  the  time,  as 
no  doubt  the  learned  surrogate  had  found  it  stated  in  several 
and  perhaps  many  reported  opinions  of  the  highest  court; 
although  in  this  particular  case  all  the  evidence  agreed  that 
the  testatrix  was  absolutely  speechless.  Later  the  reference 
to  speech  as  a  material  factor  was  repeated. 

The  charge  also  was  quite  imsatisfactory  in  its  dealing 
with  the  expert  medical  testimony.  Its  final  smnmary  upon 
that  topic  was,  "  If  the  question  [meaning  the  hypothetical 
one]  omitted  to  assume  as  true  any  fact  which  you  shall  find 
to  have  had  existed  in  the  person  of  the  decedent  and  which 
you  shall  believe  to  have  been  a  condition  or  symptom  material 
to  your  conclusion  as  to  her  testamentary  capacity  when  she 
signed  the  will,  it  will  be  your  duty  to  disr^ard  the  physician's 
answer  to  that  question; ''  but  no  attempt  was  made  to  point 
out  to  the  jury  what  ''  conditions  or  s3maptoms ''  they  should 
regard  as  material.  Indeed  they  were  instructed  to  disr^ard 
entirely  such  testimony  if  the  hypothetical  question  which 
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elicited  it  omitted  any  single  fact  which  they  believed  to  be 
material.  It  was  left  to  them  to  conjecture  for  themselves 
what  proven  fact  was  material.  However,  no  exception  was 
taken  to  any  part  of  the  charge,  and  no  request  clarifying  or 
otherwise  was  made. 

The  charge  properly  defined  the  three  well-known  and 
established  elements  of  testamentary  capacity,  viz.,  (a)  intel- 
ligence or  ability  to  keep  in  mind  the  property  one  has  to 
dispose  of;  (b)  abihty  to  know  or  recall  one's  relations  to  the 
natural  objects  of  one's  bounty,  that  is,  their  natural  claims 
upon  him;  and  (c)  the  effect  of  the  testamentary  dispositions 
being  made,  for  example  that  they  will  give  the  property 
thus  and  so  to  those  specified,  and  incidentally  cut  off  those 
not  specified. 

As  to  the  issue  of  undue  influence,  the  charge  also  was 
correct  in  its  general  terms,  both  as  to  the  burden  of  proof 
being  upon  the  contestants  and  as  to  the  general  fact  necessary 
to  be  established  in  order  to  prove  the  allegation,  and  even 
that  the  proof  may  be  entirely  circumstantial;  but  it  utterly 
failed  in  any  way  to  discuss  the  facts  in  evidence  bearing 
upon  that  problem.  For  instance,  it  in  no  way  referred  to 
the  significant  fact  of  Gilbert's  own  participation  in  the 
factum  of  the  will. 

Aside  from  the  general  extraordinary  situation  respecting 
the  making  of  this  allied  will;  four  things  appear  to  me  to 
be  notable.  The  first  is  that  there  was  no  attempt  whatever 
made  to  test  Mrs.  Taylor's  intelUgence  as  to  the  first  of  the 
specifications  above  stated,  viz.,  her  knowledge  of  her  property 
even  generally.  The  second  is  that  several  of  the  natural 
beneficiaries  according  to  her  often  declared  intentions,  namely, 
the  church  and  the  other  mentioned  institutions  and  her 
husband's  daughter,  were  not  in  any  way  suggested  to  her. 
Estranged  as  she  evidently  was  from  her  own  relatives,  who 
were  all  quite  distant  in  degree,  or  slightly  regardful  of  them 
so  that,  by  the  appropriate  signs,  she  declared  that  she  did 
not  wish  to  give  anything  to  any  of  them,  nothing  could  have 
been  more  natural  than  that  she  should  wish  to  give  something 
to  the  church  to  which  she  was,  after  the  manner  of  her  race, 
greatly  devoted  and  of  which  she  and  her  husband  before  her 
had  beeii  officials,  and  that  she  should  wish  to  give  something 
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to  her  husband's  daughter  in  accordance  with  his  request  to 
her,  yet  m  no  manner  was  either  brought  to  her  attention, 
when  all  three  persons  present  recognized  that  the  only 
possible  method  of  testing  her  state  of  mind  was  by  specific 
suggestion.  In  the  fiction  case  above  referred  to,  each  natural 
object  of  the  testator's  bounty  was,  at  the  very  making  of  the 
will,  specifically  called  to  his  attention;  and,  indeed,  each 
such  person  was  permitted  to  be  present  and  in  person  to 
urge  upon  him  his  claims  to  his  bounty.  Possibly  if  that 
precedent  had  been  fully  followed  in  this  case,  this  appeal 
might  be  free  from  the  •difficulties  which  we  reaUze  in  dealing 
with  it.  In  -the  Mrd  place,  after  very  brief  mention  of  other 
possible  beneficiaries,  Gilbert's  name  was  suggested  by  Chase 
with  this  reminder,  "  As  you  stajbed  to  me  in  my  office," 
namely,  "  Do  you  wish  to  make  Mr.  Gilbert  your  residuary 
legatee  as  you  have  stated  —  as  you  stated  to  me  in  my 
office?  "  As  to  him  there  was  no  testing  Ijy  the  successive 
hundreds  as  was  the  procedure  with  each  of  the  others  named; 
but  at  once  the  suggestion  was  made  of  "the  whole  for  him, 
viz. :  "  Do  you  wish  to  make  Mr.  Gilbert  your  residuary 
legatee? "  The  fourth  and  last  is  that  neither  Chase  nor 
Gilbert,  the  active  agents  in  the  matter,  both  of  whom,  or  at 
least  Gilbert,  must  have  known  well  the  general  situation, 
consulted  any  one  of  the  dozen  or  more  of  Mrs.  Taylor's  old 
friends,  who  were  'in  the  house,  as  to  any  other  possible  or 
probable  beneficiaries  to  be  suggested  to  her.  Mrs.  Moore 
and  Mrs.  Waddell,  her  intimates  for  many  years  in  -church 
affiliajtions  and  otherwise,  were  both  below  in  the  house,  and 
had  each  had  from  her  lips  declarations  of  her  other  such 
testamentary  intentions.  Doubtless  if  either  had  been  con- 
sul.ted  she  would  have  suggested  those  institutions  and  the 
stepdaMghter. 

I  'find  myself,  therefore,  compelled  to  conclude  that  the 
finding  that  she  possessed  testamentary  capacity  was  against 
the  weight  of  the  evidence,  at  least  in  this,  that  the  evidence 
did  not  warrant  a  finding  that  she  was  able,  unaided  by  the 
suggestions  of  others,  to  recall  the  natural  objects  of  her 
bounty,  or  that  she  was  so  aided.  In  other  words,  the  weight 
of  the  evidence  indicates  that  the  suggestions  made  did  not 
serve  to  recall  to  her  mmd  those  objects  fully  and  fairly. 
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I  further  conclude  that  the  finding,  which  the  conclusion 
of  due  execution  implied,  that  she  understood  that  the  will 
cut  off  as  beneficiaries  those  institutions  and  her  stepdaughter, 
was"  against  the  weight  of  the  evidence,  in  that  the  evidence 
did  not  warrant  the  finding  that  she  had  them  in  mind. 

I  also  conclude  that  the  finding  that  the  will  was  not  proven 
to  have  been  executed  through  undue  influence  was  against 
the  weight  of  the  evidence,  in  that  the  evidence  indicated  that 
those  natural  objects  of  her  bounty  were  kept  out  of  her  mind 
by  the  contrivance  of  Gilbert  in  preparing  his  list.  Undue 
influence  may  be  established  by  circumstantial  proof,  and  to 
my  mind  the  circimistances  prov^i  poiirt  unerringly  to  inten- 
tional suppression  upon  his  part.  He  had  aided  her  in  her 
Utigations,  and  in  all  reasonable  probabihty  knew  well  all  her 
testamentary  intentions  as  to  those  institutions  and  her 
stepdaughter.  Certainly  he  had  the  means  at  immediate 
hand  for  ascertaining  those  intentions  from  her  friends  present 
in  the  house.  That  he  made  no  effort  to  do  so  is  evident 
from  the  fact  that  the  entire  business  of  the  list  was  concluded 
between  Chase  and  him  in  the  hall  outside  the  door  of  Mrs. 
Taylor's  room  at  one  meeting. 

It  would  be  a  plam  miscarriage  of  justice  if  a  will  secured 
from  a  djring  person  in  such  manner  should  be  sustained,. 
Moreover,  at  the  trial  had  the  jury  were  utterly  unaided  by 
the  charge  in  dealing  with  the  most  extraordinary  facts  pre- 
sented by  the  proofs,  and  they  could  have  gained  from  it  no 
idea  of  their  true  import  or  weight  as  affecting  the  issues 
involved.  At  a  jury  trial  the  duty  of  the  judge  is  not  at  all 
discharged  by  simply  giving  to  the  jury  an  essay  stating  in 
language  however  technically  correct  the  general  principles  of 
the  kind  of  adtion  being  tried,  such  as  contract,  conversion, 
personal  injury,  or  what  not,  without  making  the  least  attempt 
to  apply  those  principles  to  the  facts  of  the  particular  case 
as  the  jury  may  find  them  proven.  Such  a  charge  can  serve 
only  to  confuse  a  jury,  or  at  the  best  to  make  their  verdict 
dependent  upon  the  chance  of  their  sense  of  natural  justice 
in  the  case.  The  charge  here  was  of  that  most  general 
character.  It  was  not  excepted  to,  and,  therefore,  does  not 
constitute  error  in  law;  but  it  was  so 'inept  as,  in  my  judgment 
at  least,  to  constitute  substantial  error  in  fact  so  as  of  itself 
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to  require  a  new  trial.  What  was  recently  said  upon  this 
point  by  the  Court  of  Appeals  in  People  v.  OdeU  (230  N.  Y. 
481,  488,  494)  is  equally  applicable  here,  viz.:  "The  trial 
judge  should  not  as  a  rule  limit  himself  to  stating  good  set 
terms  of  law  culled  from  the  codes  and  the  reports.  Jurors 
need  not  legal  definitions  merely.  They  require  proper 
instructions  as  to  -the  method  of  applying  such  definitions 
after  reaching  their  conclusions  on  the  facts  "  (p.  488) ;  and 
"  The  charge  is  intended  to  aid  a  jury  of  laymen  in  the  decision 
of  the  material  issues  of  a  case.  It  is  to  point  out  what  are 
the  kind  of  facts,  among  a  great  number  before  them,  some 
material  and  some  immaterial,  that  bear  upon  these  issues. 
It  is  to  assist  them  in  reaching  a  just  result,*  to  aid  in  securing 
a  fair  and  impartial  trial.  None  of  these  objects  is  attained 
by  a  mere  statem^it  of  legal  definitions.  Some  idea,  at  least, 
must  be  given  of  their  bearing  upon  the  concrete  case  at 
issue."     (p.  494). 

Therefore,  I  advise  that  the  decree  appealed  from  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Blackmar,  p.  J.,  Rich,  Kelly  and  Manning,  JJ.,  concur. 

Decree  of  the  Surrogate's  Court  of  Kings  county  reversed, 
and  a  new  trial  ordered  in  said  court,  with  costs  to  abide 
the  event. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
John  Romanelli,  Appellant. 

Second  Department,  July  22,  1921. 

Crimes  —  grand  larceny  —  conspiracy  between  bailed  and  third  per- 
son to  seU  property  —  defendant  by  procuring  purchaser  and 
participating  in  delivery  became  co-conspirator — larceny  not 
complete  until  sale  actually  made  —  defendant  not  guilty  of 
receiving  stolen  property. 

On  a  prosecution  for  grand  larceny  in  the  first  degree  it  appearod  that 
a  truckman  and  a  third  person  entered  into  a  conspiracy  to  divert  certain 
drums  of  wood  alcohol  from  shipment  and  to  sell  the  same;  that  the 
alcohol  was  stored  in  the  truckman's  garage  awaiting  a  purchaser  from 
the  conspirators;  that  thereafter  the  defendant  agreed  to  and  did  seoure 
a  purchaser  for  the  alcohol;  that  the  drums  of  alcohol  were  taken  to 


Digitized  by 


Google 


People  v.  Bomanblu.  877 

App.  Div.  876]  Second  Department,  July,  1921. 

defendant's  garage,  the  aloobol  siphoned  from  the  drums,  and  water 
substituted  in  its  place. 

Hdd,  that  the  larceny  was  not  complete  until  bulk  had  been  broken,  that  is, 
the  drums  pierced  and  the  contents  siphoned  into  the  barrels  furnished  by 
the  purchaser,  and  in  that  act  defendant  participated  and  became  a 
oo-conspirator  and  guilty  ot  the  crime  of  larceny,  as  if  he  had  originally 
planned  the  theft. 

Until  the  alcohol  was  taken  from  the  drums  there  was  no  actual  conversion 
of  the  property  sufficient  to  constitute  larceny;  a  mere  unexecuted  con- 
tract by  a  bailee  for  the  sale  of  property,  or  an  offer  of  sale,  does  not  con- 
stitute such  a  conversion. 

The  facts  would  not  warrant  the  conviction  of  the  defendant  of  the  crime 
of  receiving  stolen  property. 

Appeal  by  the  defendant,  John  Romanelli,  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  26th  day  of  November,  1920,  convict- 
ing him  of  the  crime  of  grand  larceny  in  the  first  degree. 

Luke  D.  Stapleton  [Isaac  V.  Schavrien  with  him  on  the 
brief],  for  the  appellant. 

Harry  G.  Anderson,-  Assistant  District  Attorney  [Harry  E. 
Lewis,  District  Attorney,  and  Ralph  E.  Hemstreet,  Assistant 
District  Attorney,  with  him  on  the  brief],  for  the  respondent. 

Rich,  J.: 

On  the  9th  day  of  December,  1919,  ten  drums  of  wood 
alcohol,  the  property  of  the  Delta  Chemical  Company  of  Wells, 
Mich.,  were  delivered  to  one  WoUer,  a  truckman,  for  transfer 
to  a  steamship,  and  pending  the  arrival  of  the  ship  at  the 
port  of  New  York  they  were  stored  in  his  garage.  It  seems 
that  Woller  and  one  D'Ambrosio,  another  truckman,  who 
stored  his  truck  in  Woller's  garage,  had  entered  into  a  con- 
spiracy to  steal  the  first  consignment  of  alcohol  he  should 
receive  for  shipment.  D'Ambrosio  was  informed  of  the 
receipt  of  the  alcohol  and  conmiissioned  by  Woller  to  find  a 
purchaser  for  it.  The  following  evening  D'Ambrosio  appeared 
at  the  coffee  house  conducted  by  one  Telesi  and  located  at 
No.  285  Third  avenue  in  the  borough  of  Brooklyn  and  dis- 
played a  sample  of  the  alcohol  and  offered  it  for  sale. 

At  the  coffee  house  that  evening,  D'Ambrosio  met  the 
defendant  Romanelli,  who  engaged  to  procure  a  purchaser  for 
the  alcohol.    The  defendant  was  successful  in  his  part  of  the 
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enterprise  and  procured  a  purchaser  in  the  person  of  one 
Lizenziata,  who  on  December  18,  1919,  at  defendant's  shop, 
agreed  to  purchase  the  alcohol  and  paid  a  deposit  of  $2,000 
to  defendant.  The  defendant  thereupon  informed  D'Ambrosio 
that  a  purchaser  had  been  procured.  On  the  following  morn- 
ing when  D'Ambrosio  arrived  at  WoUer's  garage  for  the 
purpose  of  having  the  alcohol  delivered,  he  discovered  that 
it  had  been  sent  to  New  York  for  shipment,  WoUer  having  by 
that  time  despaired  of  obtaining  a  purchaser,  and  he  thereupon 
proceeded  to  New  York,  intercepted  the  alcohol  and  caused 
it  to  be  returned  to  Woller's  garage,  from  which  it  was  removed 
to  defendant's  garage  on  December  20,  1919,  where  the  alcohol 
was  siphoned  from  the  drums,  and  water  substituted  in  its 
place.  There  is  satisfactory  evidence  that  the  defendant 
assisted  in  the  operation  and  that  the  purchase  price  of  $23,500 
was  paid  to  him. 

It  is  urged  by  the  appellant  that  an  appropriation  of  the 
alcohol  was  consummated  when  WoUer  with  D'Ambrosio  on 
December  10,  1919,  agreed  to  steal  it,  all  of  which  occurred 
before  defendant  was  known  in  the  transaction,  and  in  any 
event,  if  the  wrongful  appropriation  was  not  earlier  consum- 
mated, the  property  was  misappropriated  when  it  was  diverted 
from  its  lawful  course.  In  other  words,  that  the  defendant 
should  not  have  been  convicted  of  grand  larceny,  but,  if 
anything,  of  receiving  stolen  property. 

The  fallacy  in  this  reasoning  hes  in  the  fact  that  the  larceny 
was  not  complete  at  the  time  the  drums  were  diverted  from 
the  steamship  pier.  The  faithless  bailee,  Woller,  could  have 
recanted  at  any  time  prior  to  the  actual  sale  of  the  alcohol. 
A  mere  unexecuted  contract  by  a  bailee  for  the  sale  of  the 
property,  or  an  offer  of  sale,  does  not  constitute  a  conversion. 
The  conversion  must  be  actual  to  constitute  larceny.  (Regina 
V.  Brooks,  8  C.  &  P.  295;  34  E.  C.  L.  743;  Arumymmis,  1  Ohio 
Dec.  279;  6  West.  L.  J.  566.)  It  follows  that  the  krceny 
was  not  complete  until  bulk  had  been  broken,  viz.,  the  drums 
pierced  and  the  contents  siphoned  into  the  barrels  furnished 
by  the  purchaser  In  this,  as  I  have  said,  there  is  evidence 
that  the  defendant  participated,  and  by  that  participation 
he  became  a  co-conspirator  as  though  he  had  originally  planned 
the  theft  with  Woller  and  D'Ambrosio. 
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While  the  authorities  are  not  agreed  as  to  whether  one 
who  assists  in  the  commission  of  a  larceny,  although  not  guilty 
of  the  actual  taking  and  carrying  away,  can  be  convicted  of 
receiving  the  stolen  property,  the  facts  in  the  instant  case 
would  not  warrant  such  a  conviction. 

Some  cases  hold  that  one  who  assists  in  the  larceny  and 
who  could  be  c^victed  as  a  principal,  although  not  guilty 
of  the  actual  taking,  cannot  be  guilty  of  receiving  -the  stolen 
property.  {Regina  v.  Kelly,  2  C.  &  K.  379;  61  E.  C.  L.  378; 
Regina  v.  Perkins,  5  CoxC.  C.  554;  State  v.  Honig,  9  Mo.  App. 
298;  affd.,  78  Mo.  249;  People  v.  Brien,  53  Hun,  496.)  Other 
cases  seem  to  support  the  rule  that  a  prosecution  for  receiving 
stolen  property  may  be  maintained  against  one  who  was 
presqpt,  aiding  in  the  commission  of  the  larceny,  and  receiving 
the  property  from  the  principal,  for  the  reason  that  the 
receiving  of  the  property  is  subsequent  to  the  larceny  in  fact 
and  not  a  part  of  it.  {Smith  v.  State,  59  Ohio  St.  350;  Jenkins 
V.  State,  62  Wis.  49;  21  N.  W.  Rep.  232;  People  v.  RiveUo, 
39  App.  Div.  454.)  The  Rivello  Case  (supra),  however,  may 
be  distinguished  from  the  Brien  Case  (supra)  by  the  fact  that 
in  the  former  case  the  larceny  was  complete  without  any  aid 
from  the  defendant^  while  in  the  latter  case  the  acts  of  the 
defendant  were  a  part  of  the  larceny  and  necessary  to  its 
consummation.  The  same  conclusion  follows  in  fhe  instant 
case,  for  the  larceny  by  the  bailee  WoUer  was  not  complete 
until  an  actual  conversion,  which  implies  an  actual  sale  and 
not  an  unexecuted  contract  of  sale.  In  this  stage  of  the 
larceny  the  defendant  participated,  his  participation  was 
essential  to  its  success^  without  which  the  sale  might  not  have 
been  consiunmated.  As  I  have  said,  the  bailee  might  have 
recanted,  in  fact,  evidently  despairing  of  finding  a  purchaser 
for  the  alcohol,  he  had  already  started  it  on  its  lawful  course 
for  shipment,  when  through  defendant's  active  intervention 
in  procuring  a  purchaser  for  the  alcohol,  it  was  diverted. 

It,  therefore,  follows  that  the  judgment  of  conviction  must 
be  affirmed. 

Blackmar,  p.  J.,  Mills,  Putnam  and  Jaycox,  JJ.,  concur. 
Judgment  of  conviction  affirmed. 
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MoRTjMER  A.  Harrison,  Respondent,  v.  Hebrew  Community 
OF  Borough  Park,  Appellant. 

Second  Department,  July  22,  1921.  . 

Contracts  —  action  to  recover  damages  for  breach  of  contract  by 
defendant  to  bury  plaintiff's  father  —  eyidence — evidence  inad- 
missible as  to  whether  defendant  made  profit  by  selling  graves  — 
question  of  performance  by  defendant  should  have  been  submitted 
to  Jury— measure  of  damages. 

In  an  action  to  recover  damages  for  an  alleged  breach  of  contract  by  defend- 
ant to  furnish  and  supply  everything  necessary  for  a  proper  and  fitting 
burial  and  funeral  for  plaintiff's  father  in  accordance  with  the  rites  of  the 
defendant,  it  appeared  that  the  defendant  owned  the  cemetery  which  was 
under  the  control  of  another  cemetery  corporation;  that  the  plaintiff  not 
being  satisfied  with  the  grave  offered  bought  another  grave  from  the 
defendant;  that  the  defendant  conducted  the  funeral  services  up  to  the 
cemetery  gates  where  admission  was  refused  by  the  other  corporation  on 
the  ground  that  it  had  not  been  notified  in  time  as  to  opening  the  grave, 
and  that  the  plaintiff  refused  defendant's  offer  to  have  the  body  placed 
in  a  vault  till  the  following  day  and  then  buried,  but  secured  another 
burial  permit  and  himself  arranged  for  and  had  burial  services  conducted 
on  the  following  day  and  his  father  buried  in  another  cemetery. 

Held,  that  it  was  error  for  the  court  to  admit  testimony,  over  the  objection 
of  the  defendant,  as  to  the  defendant's  desire  to  make  money  out  of 
selling  burial  plots. 

The  trial  court  should  have  submitted  the  question  to  the  jury  whether  the 
defendant  did  not  in  fact  perform  its  obligations  under  the  rules  and 
regulations  governing  the  funerals  of  its  members  as  required  by  the 
contract  in  question. 

If  there  was  a  breach  of  the  contract  by  the  defendant  the  measure  of 
plaintiff's  damages  was  the  expense  of  keeping  the  body  over  night  and 
for  a  coach  or  carriage  for  the  family  on  the  succeeding  day,  in  accordanee 
with  the  by-laws  of  the  defendant,  and  the  damages  should  not  include 
the  total  expense  paid  by  the  plaintiff  in  conducting  the  funeral  services 
for  his  father  on  the  following  day. 

It  was  error,  therefore,  to  refuse  defendant's  motion  to  strike  out  testimony 
as  to  the  cost  of  the  new  plot  in  which  the  defendant's  father  was  buried, 
gratuities  or  tips  to  the  gravediggers  in  that  cemetery,  expenses  for 
automobiles,  and  expense  for  a  rabbi  at  the  second  service. 

Appeal  by  the  defendant,  Hebrew  Community  of  Borough 
Park,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Queens  on  the  7th  day  of  July,  1920,  upon  the  verdict  of  a  jury, 
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and  also  from  an  order,  entered  in  said  clerk's  office  on  the 
9th  day  of  July,  1920,  denying  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial  made  upon  the  minutes. 

Abraham  Widar  [Harry  Aaron  with  him  on  the  brief],  for 
the  appellant. 

Stanley  C.  Fowler,  for  the  respondent. 

Kelly,  J.: 

The  complaint  alleges  that  David  Harrison,  the  father  of 
the  plaintiff,  died  on  May  18,  1919;  that  he  was  a  member 
of  the  defendant  religious  corporation;  that  on  the  said 
eighteenth  day  of  May  the  defendant  contracted  with  the 
plaintiff  in  consideration  of  $410,  "  to  furnish  and  supply 
everything  necessary  for  a  proper  and  fitting  burial  and 
funeral  of  said  David  Harrison,  in  accordance  with  the  rites 
of  said  defendant;"  that  defendant  agreed  to  furnish  and 
supply  all  of  the  necessary  raiment,  undertaker,  undertaker's 
services,  coffin,  hearse  and  coaches,  to  conduct  the  funeral 
ceremony  on  May  nineteenth,  and  to  furnish  a  proper  burial 
place  for  the  body  of  said  David  Harrison,  in  the  Mt.  Judah 
Cemetery,  Cypress  avenue.  Queens  county,  and  at  said  burial 
place,  on  May  nineteenth,  to  officiate  at  and  conduct  a  proper 
and  fitting  burial  ceremony  over  the  remains  of  the  deceased 
in  accordance  with  defendant's  custom  and  the  religious  beUef 
of  defendant  and  said  decedent.  The  plaintiff  alleges  that 
he  agreed  to  pay  and  did  pay  defendant  the  sum  of  $410  for 
the  purposes  above  set  forth,  but  defendant  failed  and  refused 
to  perform  Us  agreement,  and  that  by  reason  thereof  the 
plaintiff  was  obliged  to  and  did  furnish  the  necessary  raiment 
and  funeral  coaches  and  a  burial  place  in  a  cemetery  other 
than  Mt.  Judah  Cemetery,  and  that  the  burial  by  reason  of 
defendant's  neglect  was  had  without  defendant  officiating 
thereat  and  performing  its  rites  and  ceremonies. 

The  plaintiff  alleges   that  he  was   compelled  to  expend 

money,  and  was  "  subjected  to  great  physical  and  mental 

pain  and  torture  "  in  securing  a  new  burial  place,  so  as  to  bury 

deceased  "  in  any  way  according  to  the  rites  of  his  church  " 
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and  in  the  time  and  manner  prescribed  by  the  church.  He 
alleges  that  he  has  been  damaged  in  the  sum  of  $5,000. 

The  defendant  answered  with  a  general  denial,  and  for 
a  first  separate  defensfe  alleges  that  on  May  18,  1919,  it  agreed 
with  plaintiff  to  sell  and  convey  to  him  two  graves  in  the 
cemetery  named  for  $410,  and  that  it  executed  and  delivered 
to  plaintiff  a  deed  to  said  two  graves.  For  a  second  separate 
defense  it  alleged  that  Mt.  Judah  Cemetery,  which  was  the 
property  of  defendant,  was  in  the  control  of  and  was  operated 
by  Highland  View  Cemetery  Corporation,  which  had  the 
sole  and  exclusive  charge  of  digging  the  graves  in  Mt.  Judah 
Cemetery.  Defendant  alleges  that  David  Harrison,  deceased, 
was  an  honorary  member  of  the  defendant's  organization,  and 
as  such  was  not  entitled  under  the  constitution  and  by-laws 
to  "  any  burial  rights,"  but  that  on  May  eighteenth  the 
defendant  "  gratuitously  and  without  consideration  promised 
to  supply  a  burial  for  said  David  Harrison,  such  as  a  regular 
member  in  good  standing  in  said  organization  is  entitled  to." 
Defendant  alleges  that  Mt.  Judah  Cemetery  was  and  is 
"  operated  and  controlled  by  persons  other  than  the  defendant," 
and  that  on  May  nineteenth,  at  the  time  of  the  funeral,  the 
Highland  View  Cemetery  Corporation  failed  to  dig  the  grave 
although  defendant  in  time  demanded  that  the  grave  be 
prepared;  that  the  Highland  View  Cemetery  Corporation 
offered  to  dig  the  grave  'the  following  day,  but  that  plaintiff 
refused  to  avail  himself  of  the  offer  and  caused  the  remains 
of  deceased  to  be  interred  elsewhere. 

The  evidence  in  the  record  shows  that  on  the  day  of  the 
death  the  defendant  offered  voluntarily  to  prepare  the  body 
for  burial,  to  provide  an  undertaker,  a  hearse  and  one  coach, 
which  was  provided  for  by  the  by-laws  of  the  congregation, 
to  conduct  religious  services  and  provide  a  grave  in  Mt.  Judah 
Cemetery,  which  was  a  cemetery  or  burial  ground  owned  by 
defendant  in  the  larger  Highland  View  Cemetery.  The 
defendant  claiming  that  under  its  rules  a  man  and  woman 
could  not  be  buried  in  the  same  grave,  the  plaintiff,  who  did 
not  live  with  his  father  and  mother  but  at  Far  Rockaway, 
objected  to  this  arrangement  and  insisted  that  a  grave  be 
provided  in  which  his  mother,  still  living,  could  be  buried 
with  her  husband  when  the  time  came.    Thereupon  an  agree- 
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ment  was  made  by  which  defendant  sold  to  plaintiff  two 
graves  in  another  portion  of  Mt.  Judah  Cemetery  where  the 
husband  and  wife  could  be  buried  together;  that  the  price 
agreed  upon  was  $400  and  SIO  for  a  "  watcher."  The  plaintiff 
agreed  to  this,  and  a  deed  was  executed  by  defendant  con-  v 
veying  the  two  graves  to  plaintiff.  Defendant  supervised  the 
funeral,  employing  an  undertaker,  conducted  the  funeral 
services  at  the  synagc^e  and  gave  notice  to  the  Highland 
View  Cemetery  on  May  nineteenth  to  open  the  grave.  It  is 
apparent  that  the  community  and  its  officers  were  ready  in 
good  faith  to  bury  the  deceased  according  to  the  rites  of 
their  church.  The  plaintiff,  living  m  Far  Rockaway,  says  he 
is  not  an  orthodox  Jew,  and  with  the  widow  and  the  children, 
wished  to  show  all  honor  to  the  deceased.  They  wished  the 
decedent  buried  according  to  the  orthodox  Hebrew  rules,  but 
these  rules  called  for  very  simple  ceremonies  and  a  very  simple 
fxmeral.  It  appears  that  the  members  of  the  community  were 
working  people,  each  of  whom  was  called  upon  to  contribute 
twenty-five  or  fifty  cents  towards  the  expenses  of  the  funeral 
of  a  fellow-member.  The  undertaker's  bill,  paid  by  defendant, 
was  S26.50. 

The  plaintiff  and  his  sister  respected  the  old  gentleman's 
orthodox  religion,  but  it  is  very  evident  that  they  resented 
the  simplicity,  etc.,  enjoined  by  these  regulations.  Plaintiff 
says:  "  Of  course,  I  did  not  know  anjrthing  about  Jewish 
affairs,  how  they  go  on  with  those  things.  I  never  had 
experience."  The  plaintiff,  instead  of  accepting  the  grave 
provided  under  the  rules  of  the  Community,  bought  and  paid 
for  two  other  graves  in  what  he  considered  a  more  suitable 
part  of  the  defendant's  cemetery,  where  the  husband  and  wife 
could  be  buried  together,  and  he  and  his  family  and  friends 
followed  the  body  to  the  cemetery  in  a  retinue  of  automobiles. 
When  the  funeral  arrived  at  the  cemetery  gates  it  was  five 
o'clock  in  the  afternoon  and  the  Highland  View  Cemetery 
officials  who  controlled  the  cemetery  would  not  permit  the 
funeral  to  enter,  claiming  they  had  not  received  timely  notice 
to  open  the  grave.  The  president  of  the  defendant  Com- 
munity, who  was  present,  endeavored  to  obtain  admission, 
offering  to  pay  any  additional  charge  which  might  be  made, 
but  without  success.    He  then  offered  to  place  the  body  of 
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the  deceased  in  a  receiving  vault  close  by  and  to  furnish 
'*  watchers  "  from  the  sixty  to  seventy  members  of  the  Com- 
munity who  were  present  to  do  honor  to  the  deceased  and 
who  offered  voluntarily  to  remain  with  the  body  over  night. 
And  the  president  proposed  that  the  interment  could  take 
place  the  following  morning. 

But  the  plaintiff,  possibly  under  the  strain  of  the  situation, 
would  not  listen  to  the  offer  of  the  Community.  He  denounced 
the  defendant  and  the  cemetery,  stating  that  he  would  not 
allow  the  body  of  his  father  to  be  interred  in  such  a  place, 
and  the  imfortunate  incident  culminated  in  threats  of  bodily 
violence  against  the  officers  of  the  defendant  corporation, 
who  were  obUged  to  escape  as  best  they  could.  The  plaintiff 
immediately  proceeded  to  an  adjoining  cemetery,  where  he 
bought  two  graves  for  $210.  He  had  his  father's  body  placed 
in  the  receiving  vault  of  the  new  cemetery,  and  on  the  following 
morning  he  conducted  practically  a  new  funeral  with  his 
relatives  and  friends,  a  rabbi  from  Far  Rockaway,  and  a 
new  lot  of  automobiles.  He  was  liberal  in  his  gratuities  to 
the  cemetery  employees,  and  generally  the  obsequies  were 
conducted  in  entire  accordance  with  his  wishes. 

The  plaintiff  still  has  the  deed  by  which  the  d^endant 
Commimity  conveyed  to  him  the  two  graves  in  Mt. 
Judah  Cemetery.  Plaintiff  makes  some  point  about  what 
he  says  is  a  mistake  in  his  name.  He  is  described  in  the 
deed  as  "  Morris "  Harrison,  whereas  he  says  his  name  is 
"Mortimer  A."  Defendant's  officers  say  he  told  them  his 
name  was  "Morris,"  and  his  father's  will  describes  him  as 
"  Morris  Aaron  Harrison."  There  is  no  doubt  about  the 
identity  of  the  grantee,  and  plaintiff  retains  the  deed  and  is 
the  owner  of  the  two  graves.  He  has  never  offered  to 
surrender  the  deed. 

The  def aidant  Commimity  did  all  that  it  was  obliged  to 
do  up  to  the  time  the  funeral  left  Borough  Park.  There  is 
complaint  that  it  did  not  start  on  time,  but  that  is  not 
imusual.  Defendant's  president  says  that  the  hour  was  fixed 
for  two  o'clock  so  that  the  members  of  the  congregation  could 
attend,  as  they  were  all  working  people.  They  did  not  get 
away  until  two  or  three  o'clock.  There  is  no  legal  grievance 
in  that.    There  were  sixty  to  seventy-five  members  of  the 
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Community  at  the  craietery,  all  coming  to  honor  the  dead 
man.  The  Commimity  paid  the  undertaker  and  for  the  one 
coach,  as  provided  in  the  by-laws,  and  the  members  paid  for 
their  own  coaches,  automobiles  or  whatever  they  used.  The 
plaintiff,  and  the  other  members  of  the  family  of  deceased, 
came  in  automobiles,  and  the  plaintiff  asks  seventy-five  dollars 
for  automobile  hire  on  the  day  of  the  fimeral  and  seventy-five 
dollars  more  for  the  next  day. 

The  cemetery  authorities  based  their  somewhat  arbitrary 
refusal  to  admit  the  fimeral  at  five  o'clock,  on  the  ground  that 
they  did  not  receive  notice  to  open  the  grave  until  three 
o'clock,  whereas  it  should  have  been  given  by  noon.  The 
defendant's  messenger  took  the  precaution  of  going  to  Far 
Rockaway  to  have  plaintiff's  check  certified  before  giving  the 
order  to  open  the  grave.  The  defendant's  officers  denied  all 
knowledge  of  the  cemetery  r^ulation  as  to  notice  before 
noon  time,  and  gave  evidence  that  the  cemetery  authorities 
had  previously  accepted  orders  to  open  graves  at  any  time, 
and  they  produced  a  circular  issued  by  the  superintendent 
after  the  funeral  in  question,  providing  for  an  extra  charge 
for  funerals  arriving  aftei'  five  p.  m.,  and  that  no  funerals 
would  be  admitted  after  six  p.  m. 

The  learned  trial  justice  opened  the  door  wide  for  the 
plaintiff  and  the  jury  on  the  question  of  damages.  Plaintiff, 
after  a  fashion,  on  the  motion  to  dismiss,  said  that  while  he 
would  not  withdraw  his  claim  for  damages  to  his  feelings, 
he  would  concede  that  "  the  law  is  against  any  such  thing, 

*  *  *.  I  do  not  elect,  I  am  forced.  The  Court:  Of  course, 
you  can  only  recover  here  for  breach  of  contract.  Mr.  Fowler: 
I  propose  to  follow  the  law,  if  the  Court  please." 

'  The  court  said  to  the  jury  of  the  plaintiff's, right  to  recover: 
"He  is  entitled  to  recover  such  damages  as  you  can  say 
reasonably  and  proximately  flow  directly  from  that  breach. 

*  *  *  The  damages  are  such  as  will  put  the  plaintiff  in 
the  same  position,  as  near  as  money  can  do  it,  that  he  would 
have  been  in  if  the  contract  had  been  fuUy  performed  by 
the  defendant."  It  is  apparent  from  the  entire  charge  that 
the  learned  judge  practically  charged  the  jury  as  matter  of 
law,  that  th^^  had  been  in  fact  a  breach  of  the  contract  by 
defendant.    It  does  not  appear  that  the  matter  was  directly 
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called  to  his  attention  by  request  or  exception.  He  itemized 
plaintiff's  claims  for  damages  which  he  totaled  at  $464.25, 
including    $210  for  the  new    plot,  mourners,   gravediggers,  i 

automobile  hire,  expenses  for  the  second  rabbi,  for  the  shroud, 
etc.,  but  there  is  no  word  about  defendant's  performandb  of 
its  obligations  •  or  its  responsibility  for  the  refusal  of  the 
cemetery  superintendent  to  admit  the  fimeral  on  its  arrival 
at  the  cemetery.  He  told  the  jury  that  it  was  true,  plaintiff 
had  received  the  deed  for  the  two  lots  (for  which  he  had  paid 
$400),  and  that  it  was  still  in  plaintiff's  possession,  and  told 
them,  "  As  the  law  seems  to  be  in  this  case,  it  is  perfectly 
proper  that  an  allowance  should  be  made  for  that  plot." 
And  he  proceeded  to  tell  the  jury  that  there  was  evidence  that 
such  plots  were  only  worth  $50,  and  "  It  is  for  you  to  say, 
gentlemen,  what  allowance  should  be  made  by  reason  of  that 
fact."  But  the  jury  had  no  right  to  rescind  plaintiff's  purchase 
of  the  two  graves,  nor  did  plaintiff  ask  rescission. 

In  other  words,  although  plaintiff  concedes  that  he  pur- 
chased the  two  graves  for  $400,  and  although  he  received 
and  retained  the  deed  in  fee  simple  for  the  two  graves,  the 
jury  were  allowed  to  say  that  they  were  really  worth  but  $50. 

There  is  no  dispute  that  plaintiff  voluntarily  purchased 
the  two  graves  for  $400.  He  was  not  forced  to  buy  them. 
The  Community  offered  him  a  grave  for  his  father  without 
charge.  He  insisted  on  these  two  graves  in  a  particular 
location,  he  refused  two  graves  ''  next  to  the  children  "  and 
bargained  with  defendant,  getting  the  price  down  to  $400. 

The  learned  trial  judge  over  objection  and  exception  inter- 
rogated defendant's  president,  Silverman,  as  to  the  profit 
accruing  to  the  Community  in  the  sale  of  the  graves,  and 
plaintiff's  coimsel  over  objection  and  exception  cross-questioned 
Silverman  as  to  the  Community's  desire  to  make  money  out 
of  selling  the  plots.  Silverman  was  a  collector  for  Bums 
Brothers,  coal  dealers.  None  of  the  officers  of  the  Commu- 
nity received  salaries.  I  think  this  evidence  was  improp- 
erly eUcited  and  admitted  over  exception.  The  same  error 
occurred  in  the  evidence  of  Langridge,  the  superintendent  of 
Highland  View  Cemetery,  a  witness  for  plaintiff. 

I  think  the  trial  justice  should  have  submitted  to  the  jury, 
first,  the  question  whether  the  defendant  did  not  in  fact 
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perform  its  obligations  under  the  rules  and  regulations  govern- 
ing the  funerals  of  its  members.  Did  they  not  convey  the 
two  graves  bargained  for,  and  conduct  the  funeral  up  to 
the  gates  of  the  cemetery?  On  the  evidence  there  is  grave 
doubt  whether  the  defendant  was  responsible  for  the  refusal 
of  the  cemetery  superintendent  to  admit  the  funeral.  But  in 
any  case  it  would  seem  that  the  damage  growing  out  of  that 
refusal  was  the  expense  of  keeping  the  body  over  night  and 
for  a  coach  or  carriage  in  accordance  with  the  by-laws  for  the 
family  on  the  succeeding  day.  I  also  think  that  error  was 
committed  in  refusing  over  exception  defendant's  motions  to 
strike  out  t^timony  as  to  cost  of  the  new  plot  in  Mt.  Nebo 
Cemetery,  gratuities  or  tips  to  gravediggers  at  Mt.  Nebo 
Cemetery,  expenses  for  automobiles  on  May  nineteenth  and 
May  twentieth,  expense  of  taxicab  to  obtain  new  burial  permit 
on  May  nineteenth  and  expense  for  a  rabbi  on  May  twentieth. 

While  this  court  might  reduce  the  recovery,  still  in  a  case 
of  this  description  it  would  appear  .that  the  interests  of  justice 
are  best  served  by  ordering  a  new  trial. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  appellant  to  abide  the  event. 

Blackmar,  p.  J.,  Rich,  Jaycox  and  Manning,  JJ.,  concur. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  appellant  to  abide  the  event. 


The  People  op  the  State  of  New  York  ex  rel.  Robert  U. 
Winspear,  Relator,  v.  Arthur  W.  Kreinheder,  Acting 
Mayor  of  the  City  of  Buffalo,  N.  Y.,  and  Others, 
Respondents.' 

Fourth  Department,  July  1,  1921. 

Munielp*!  corporations  —  certiorari  to  review  proceedings  of  acting 
mayor  of  city  in  demoting  police  captain  —  qualifications  of  acting 
mayor  who  was  personaUy  interested  —  charges  that  relator  vio- 
lated rules  of  police  department  not  sustained  —  relator  reinstated. 

In  certiorari  proceedings  before  the  acting  mayor  of  the  city  of  Buffalo  to 
review  the  trial  of  a  police  captain  which  resulted  in  the  captain  being 
demoted  to  the  rank  of  patrolman,  it  appeared  that  the  couusel  for  the 
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relator  objected  to  proceeding  to  trial  before  the  acting  mayor  on  the 
ground  that  he  was  disqualified  because  the  charges  in  part,  at  least, 
arose  out  of  personal  controversies  between  the  accused  and  the  acting 
mayor.  Hdd^  that  while  in  cases  of  this  character  a  person  shall  not  sit 
as  judge  in  a  case  where  he  is  interested,  the  evidence  produced  is  hardly 
sufficient  to  make  the  case  one  of  absolute  disqualification. 

Where  an  official's  qualifications  to  hear  the  charges  are  questioned,  and 
where  he  may  be  a  witness  to  material  facts  on  the  trial  and  he  is  without 
judicial  experience  or  training,  his  insistence  upon  presiding  at  the  trial 
himself  makes  necessary  a  more  critical  examination  of  the  evidence  to 
determine  whether  or  not  the  official  presiding  has,  consciously  or  uncon- 
sciously, been  influenced  by  his  personal  ii^f^erest  in  the  controversy. 

On  all  the  evidence,  hM^  that  the  chaiges  that  the  relator  failed  to  obey 
certain  rules  of  the  police  department  in  preparing  and  presenting  charges 
against  a  patrolman  in  his  precinct,  as  he  was  ordered  to  do  by  the  chief 
of  police,  were  not  sustained.- 

Likewise  the  charge  that  he  gave  an  interview  to  a  newspai>er  wherein  he 
censured  the  acting  mayor,  contrary  to  the  rules  of  the  department,  was 
not  sustained  by  the  evidence. 

The  fact  that  the  relator  sent  a  letter  directly  to  the  acting  mayor,  which  he 
desired  him  to  read,  in  violation  of  the  rule  of  the  department  that  all 
communications  must  be  made  through  the  office  of  the  chief  of  police, 
did  not  juiitify  the  relator's  demotion  to  the  rank  of  patrolman,  and  he 
should  be  reinstated. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  11th  day  of  November,  1920,  directed  to  Arthur  W. 
Kreinheder  and  others,  commanding  them  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  Erie  all  and 
singular  their  proceedings  had  in  reducing  Robert  U.  Winspear 
from  the  rank  of  captain  of  police  to  the  rank  of  patrolman, 
and  assigning  him  to  duty  as  patrolman  in  the  eleventh 
precinct  in  the  city  of  Buflfalo. 

Kentj  Cummings  &  Means  [Ralph  S.  Kent  of  counsel],  for 
the  relator. 

William  S.  Rann,  Corporation  Counsel  [Frank  C.  Westphal 
of  counsel],  for  the  respondents. 

Davis,  J.: 

The  relator  is  a  captain  of  the  third  police  precinct  of  the 
city  of  Buflfalo.  On  October  20,  1920,  charges  were  formally 
preferred  against  him  by  the  chief  of  police.     A  trial  was  had 
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before  the  acting  mayor,  begmning  on  November  fourth,  and 
a  decision  was  made  November  eleventh,  finding  the  relator 
guilty  of  the  charges;  and  he  was  punished  by  being  reduced 
from  the  rank  of  captain  to  that  of  patpolman. 

The  first  question  presented  involves  the  right  of  the 
acting  mayor  to  hear  and  to  sit  in  judgment  on  the  charges 
preferred  against  the  relator.  The  counsel  for  the  relator 
objected  to  proceeding  to  trial  before  the  acting  mayor  on 
the  ground  that  he  was  disqualified,  because  the  charges  in 
part,  at  least,  arose  out  of  personal  controversies  between  the 
accused  and  the  acting  mayor,  and  the  latter  had  prejudged 
the  case;  and  in  effect  the  charges  were  being  tried  before  the 
man  who  instigated  them. 

There  is  ample  authority  in  cases  of  this  character  that 
a  person  shall  not  sit  as  judge  in  a  case  where  he  is  interested, 
and  that  the  accuser  may  not  also  be  the  judge.  {People  ex 
rel.  Hayes  v.  TFaWo,  212  N.  Y.  156;  Pe(yple  ex  rel  Pond  v. 
Trusteesy  4  App.  Div.  399;  People  ex  rel.  MiUer  v.  Elmendorf, 
51  id.  173.) 

But  the  evidence  produced  is  hardly  suflSicient  to  make 
a  case  of  absolute  disqualification.  The  rulings  on  the  admis- 
sibility of  evidence  were  apparently  free  from  bias  and  made 
in  a  spirit  of  fairness.  But  the  facts  developed  as  to  personal 
controversies  between  the  acting  mayor  and  the  relator  in 
relation  to  the  charges,  and  the  cross-examination  of  the 
latter  by  the  former  as  to  transactions  involving  a  question 
of  veracity  between  them,  are  sufficient  to  indicate  that  the 
atmosphere  of  the  trial  was  not  what  we  ordinarily  expect 
when  a  just  decision  is  reached. 

There  were  other  disinterested  officials  to  whom  the  duty 
of  passing  on  these  charges  might  have  been  delegated.  And 
where  an  official's  qualifications  to  hear  the  charges  are  ques- 
tioned, and  where  he  may  be  a  witness  to  material  facts  on 
the  trial  and  he  is  without  judicial  experience  or  training,  his 
insistence  upon  presiding  at  the  trial  himself,  makes  necessary 
a  more  critical  examination  of  the  evidence  to  determine 
whether  or  not  the  official  presiding  has  consciously  or  imcon- 
sciously  been  influenced  by  his  personal  interest  in  the 
controversy. 

Stripped  of  their  technical  language  the  charges  (five  in 
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number)  in  brief  are  as  follows:  That  the  relator  failed  to 
obey  certain  rules  of  the  police  department  in  preparing  and 
presenting  charges  against  Officer  Obertean,  a  patrolman  in 
his  precinct,  as  he  was  ordered  to  do  by  the  chief  -of  police 
(two  of  the  charges  cover  this  same  subject);  that  he  gave 
an  interview  to  a  newspaper  wherein  he  censured  the  acting 
mayor,  contrary  to  a  rule  of  the  department;  that  the  •chief 
of  pohce  received  a  letter  containing  a  complaint  which  he 
sent  to  the  relator  with  directions  to  investigate  the  statements 
in  the  letter  and  report  thereon,  and  that  he  failed  and  neg- 
lected to  so  investigate  and  report,  but  caused  the  letter  to 
be  deUvered  to  the  acting  mayor,  in  violation  of  the  rules; 
and  that  the  sending  of  said  letter  directly  to  the  acting 
mayor,  without  having  the  conmiunication  passed  through  the 
immediate  commanding  officer,  was  a  violation  of  another 
rule  of  the  department. 

This  simple  statement  of  the  charges  indicates  that  they 
are  in  their  nature  of  the  most  technical  and  unsubstantial 
character.  Speaking  generally,  there  is  nothing  in  them  that 
pertains  to  inefficiency,  misconduct  or  corruption  in  the  per- 
formance of  poUce  duty.  At  best  they  represent  a  breach  of 
certain  rules  of  the  department.  It  does  not  appear  how 
many  rules  there  are  for  the  government  of  the  department, 
but  one  offered  in  evidence  is  No.  518.  It  ought  not  to  be 
difficult  at  any  time  to  discover  a  technical  violation  of  one 
or  more  of  these  numerous  rules.  The  charges  were  made 
against  a  man  who  had  an  excellent  police  record  for  upwards 
of  nineteen  years,  during  which  time  he  had  risen  from  patrol- 
man to  captain.  These  facts,  taken  in  connection  with  the 
severe  pimishment  visited  on  the  relator,  naturally  arrest 
attention  and  invite  inquiry  into  the  circumstances  leading  to 
such  result. 

Some  reasons  are  not  far  to  seek.  The  relator  was  captain 
of  what  is  known  as  the  *'  vice  squad,"  and  in  his  district 
were  located  the  greater  number  of  the  disorderly  houses  of 
the  city.  He  was  appointed  as  captain  of  that  precinct  by 
the  predecessor  of  the  acting  mayor,  to  wipe  out  the  lawless- 
ness of  the  district,  and  he*  was  evidently  diligent  in  the 
performance  of  that  duty.  But  he  seems  to  have  differed 
with  one  temporarily  in  superior  authority  as  to  the  methods 
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of  dealing  with  vice  and  incurred  his  displeasure.  There  is 
little  doubt  from  the  evidence  that  the  acting  mayor  believed 
that  the  correct  method  of  dealing  with  the  social  evil  was 
*by  segregation  of  these  lawless  elements  in  districts,  which, 
of  course,  could  not  be  done  without  express  or  implied 
relaxation  of  law  enforcement;  and  that  Captain  Winspear 
beheved  in  ceaseless  attacks  on  vice  wherever  found.  They 
represented  two  conflicting  ideas  engaged  in  a  never-ending 
struggle  in  mimicipal  government  —  the  so-called  "  liberal " 
poUcy  which  recognizes  that  vice  and  crime  must  always 
exist  and  should  be  temporized  with,  and  the  pohcy  of  stuict 
enforcement  which  believes  in  imceasing  war  on  the  criminal 
and  vicious  elements  in  society.  There  is  no  harmony  to  be 
had  between  these  schools  of  thought.  There  can  be  no 
reasonable  doubt  that  the  charges  against  the  relator  grew 
out  of  this  conflict  of  ideas. 

The  facts  relative  to  the  charge  against  Patrolman  Obertean 
are,  briefly,  these:  Obertean  was  a  member  of  the  vice  squad 
with  a  good  record.  He  became  involved  in  an  altercation 
with  some  men  at  a  restaurant  in  his  district.  These  men 
wrote  out  some  statements  charging  that  Obertean  was  intoxi- 
cated and  committed  an  assault  upon  them,  and  these  unveri- 
fied statements  came  into  the  hands  of  the  chief  of  police.  He 
sent  them  in  a  sealed  envelope  by  messenger  to  Captain 
Winspear.  They  were  left  on  his  desk,  the  captain  being 
absent  at  the  time.    He  did  not  receive  them  until  the  n^ct  j 

day,  and  it  appears  that  the  envelope  had  been  opened  and  j 

some  of  the  statements  taken  out  before  they  reached  his 
hands.  By  whom  they  were  taken  does  not  appear.  It  is 
claimed  that  there  was  some  indorsement  on  these  papers 
directing  the  relator  to  prepare  and  present  charges  against  j 

Obertean,  but  the  relator  claims  that  indorsement  was  on  no  ' 

papers  that  came  into  his  actual  possession.  He  immediately 
b^an  an  investigation  as  to  the  truth  of  the  charges.  He 
learned  that  two  of  the  men  making  the  charges  were  con- 
victed criminals,  one  having  been  convicted  of  a  felony;  I 
another  was  a  man  of  apparently  no  character.  From  inde- 
pendent witnesses  he  ascertained  that  Obertean  was  not 
intoxicated,  and  on  the  subsequent  trial  before  the  acting 
mayor,  Obertean  was  acquitted  of  that  charge.    As  to  whether ,               | 
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or  not  the  assault  charged  was  a  justifiable  one  does  not 
sufficiently  appear.  Within  two  days  from  the  time  relator 
actually  received  them,  the  chief  of  poUce  recalled  the  papers, 
and  the  charges  were  preferred  against  Obertean  by  an 
inspector  who  had  co-ordinate  authority.  The  chief  testifies 
that  he  never  directed  the  relator  to  prepare  the  charges.  He 
would  have  been  entitled  to  a  reasonable  time  to  inv^tigate 
the  matter  and  prepare  the  charges  which  he  must  sign  and 
verify  upon  oath,  and  this  charge  of  n^ect  of  duty  as  pre- 
ferred is  not  supported  by  the  evidence. 

The  charge  relative  to  the  interview  in  the  newspaper  has 
even  less  substantial  foundation.  After  Winspear  had  been 
suspended  and  before  charges  were  actually  preferred,  and 
while  the  whole  matter  was  a  subject  of  public  interest  in 
Buffalo,  an  oflScial  of  a  Simday  newspaper  called  Winspear's 
residence  on  the  telephone  and  asked  for  a  photograph  which 
they  might  pubhsh  in  connection  with  the  interesting  develop- 
ments in  the  poUce  department,  and  said  that  he  would  send 
a  messenger  for  it.  Shortly  thereafter  an  eighteen-year-old 
boy  appeared  at  Winspear's  home  and  there  was  some  dis- 
cussion about  the  photograph.  There  was  a  few  minutes 
conversation  between  him  and  Captain  Winspear  relative  to 
the  poUce  situation,  during  which  no  notes  were  taken,  and 
the  boy  departed  with  the  photograph.  Subsequently  he  and 
another  man,  who  was  not  present,  wrote  up  an  account  of  the 
friction  in  the  police  department^  and  assumed  to  quote 
Captain  Winspear.  This  article  was  revised  by  still  another 
man  and  was  finally  printed.  Evidence  that  the  relator  gave 
out  an  interview  criticising  his  superiors  is  entirely  lacking. 

The  other  charges  have  to  do  with  a  raid  made  by  Captain 
Winspear  on  the  Victoria  Hotel,  which  it  was  charged  was 
a  house  of  assignation.  The  clerk  and  twelve  inmates  pleaded 
guilty  to  criminal  charges,  and  thus  justified  the  raid.  Some 
unknown  citizen  wrote  a  letter  to  the  chief  of  poUce  com- 
mending the  poUce  for  raiding  this  place,  and  stating  that 
many  people  were  inquiring  why  they  did  not  raid  Heinike's 
Hotel,  which  he  claimed  to  be  a  place  of  the  same  character. 
This  letter  the  chief  of  police  sent  through  an  inspector  to 
Captain  Winspear,  with  directions  to  investigate.  There  had 
been  some  controversy  between  the  acting  mayor  and  the 
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captain  relative  to  these  places,  and  as  to  the  methods  the 
latter  was  employing  in  closing  them.  Apparently  the  captain 
desired  to  call  to  the  acting  mayor's  attention  the  fact  that 
there  was  some  public  approval  of  his  methods,  so  he  sent 
an  officer  with  the  letter  to  the  acting  mayor  with  a  note  of 
his  own,  asking  the  latter  to  read  it  as  a  matter  of  interest  to 
him,  and  to  then  return  it  by  the  bearer  so  that  the  matter 
could  be  investigated.  The  acting  mayor  apparently  became 
angry  and  kept  the  letter.  The  evidence  is  that  the  relator 
proceeded  with  his  investigation,  and  there  is  no  foundation 
for  the  charge  that  he  failed  and  neglected  to  make  the 
investigation  ordered  by  the  chief  of  police. 

But  the  learned  coimsel  for  the  respondents  says  that  the 
last  charge  is  the  most  important  of  all,  and  that  under  the 
rules  of  the  department,  if  the  relator  wanted  the  acting 
mayor  to  see  the  letter,  he  should  have  sent  it  back  through 
the  office  of  the  chief  of  police,  and  in  calling  it  directly  to 
his  attention  he  grievously  offended  against  the  rule  and  dis- 
cipline of  the  department.  This  may  have  been  a  technical 
violation  of  the  rule,  although  it  is  doubtful  if  it  was  intended 
to  apply  to  an  incident  of  this  nature.  It  undoubtedly  is 
intended  to  apply  to  formal  official  communications.  Very 
likely  it  would  have  been  a  similar  violation  if  the  captain, 
with  the  letter  in  his  pocket,  had  shown  it  to  the  acting  mayor 
had  they  met  on  the  street.  But  the  charge  is  technical  and 
trivial,  and  even  in  miUtary  life  a  commanding  officer  who 
would  reduce  to  the  ranks  a  subordinate  with  a  long  record 
of  faithful  service  for  such  a  slight  infraction  of  military 
discipline,  would  be  deemed  a  martinet.  All  the  pimishment 
that  such  an  offense  would  merit  would  be  a  reprimand,  or  at 
most  a  fine  of  a  few  days'  pay.  There  was  apparently  no 
conscious  violation  of  any  rule  or  omission  of  any  duty  on  the 
part  of  the  relator,  and  it  is  hardly  worth  while  to  engraft 
such  rigid  military  rules  upon  our  civil  system,  even  in  a 
department  semi-miUtary  in  its  character. 

In  People  ex  rel.  Devaney  v.  Greene  (89  App.  Div.  296, 
299)  Woodward,  J.,  says:  "  While  it  is  true  that  the  statute 
vests  the  discretion  in  the  police  commissioner  of  determining 
the  punishment,  it  is  hardly  possible  that  the  Legislature 
intended  that  the  extreme  penalty  should  under  ordinary 
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circumstances  be  visited  upon  a  police  officer  for  a  mere 
technical  violation  of  a  rule  which  is  not  shown  to  have 
prejudiced  any  rights  of  the  public  or  interfered  with  the 
proper  discipline  of  the  department."  (See,  also,  People  ex  rel. 
Gannon  v.  McAdoo,  117  App.  Div.  438;  People  ex  rel  Brennan 
V.  Bingham,  130  id.  710.)  And  in  People  ex  rel.  Shires  v. 
Magee  (57  App.  Div.  281,  283)  Smith,  J.,  says:  "  The  counsel 
for  the  defendant  has  pressed  upon  our  attention  the  argument 
that  this  conviction  should  be  sustained  in  order  to  maintain 
the  discipline  of  this  commissioner  in  the  police  force.  The 
importance  of  such  discipline  is  recognized.  Far  more  effective 
to  maintain  such  discipline,  however,  would  be  fair  and 
impartial  action  on  the  part  of  the  commissioner,  than  to 
sustain  a  conviction,  unwarranted  either  by  law  or  by  fact." 

We  have  reached  the  conclusion  that  the  facts  estabUshed 
on  the  trial  did  not  warrant  the  findings  made  by  the  acting 
mayor  or  his  determination  that  the  relator  should  be  punished 
by  reduction  in  rank.  The  findings  of  fact  made  by  him  are, 
therefore,  disapproved,  as  is  his  conclusion  that  the  relator 
was  guilty  of  all  the  charges. 

Having  reached  a  conclusion  on  the  merits,  it  is  imnecessary 
to  consider  the  question  raised  by  the  relator's  counsel,  whether 
the  procedure  adopted  in  making  the  charges  was  regular  in 
respect  to  the  time  in  whibh  they  should  be  preferred  after 
the  order  was  made  suspending  relator. 

The  determination  of  the  acting  mayor  should  be  annulled 
and  the  relator  reinstated,  with  costs. 

All  concur,  Hubbs,  J.,  in  result  only. 

Writ  of  certiorari  sustained,  determination,  of  the  acting 
mayor  annulled,  and  relator  reinstated,  with  fifty  dollars  costs 
and  disbursements. 
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RoBiNA  Mersereau,  Plaintiff,  v.  William  Katz  and  Joseph 
Garminisky,  Defendants. 

Second  Department,  July  22,  1921. 

Wills  —  devise  of  estate  for  life  and  after  death  of  life  tenant  to 
her  heirs  —  remainder  contingent  till  termination  of  life  estate  — 
subsequent  vesting  of  estate  of  children  of  life  tenant  in  her  did 
not  vest  remainder  in  tenant  —  life  tenant  cannot  pass  good 
title. 

Under  a  will  devising  land  to  the  plaintiff  for  the  term  of  her  natural  life 
and  upon  her  death  "  to  her  heirs  forever  "  the  remainder  created  was 
contingent  until  the  termination  of  the  life  estate  therein  contained  and 
not  till  then  did  it  become  vested  in  the  heirs  of  the  life  beneficiary. 

Accordingly,  though  the  plaintiff  acquired  the  entire  estate  of  her  two 
children  who  have  deceased,  the  remainder  in  fee  did  not  thereby  become 
vested  in  her  and  she  could  not  give  a  good  and  marketable  title. 

The  word  "  heirs  "  as  used  in  the  will  was  considered  by  the  testator  and 
used  by  him  in  its  primary  sense  to  designate  those  who  succeed  to  real 
property  by  reason  of  relationship  to  a  deceased  and  not  a  living  person. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Arthur  R.  Wilcox,  for  the  plaintiflF. 

Moses  MiUer,  for  the  defendants. 

Manning,  J.: 

The  controversy  arises  over  the  vaUdity  of  the  plaintiff's 
title  to  certain  real  estate,  contracted  to  be  sold  to  the  defend- 
ants.    The  stipulated  facts  are  as  follows: 

"  II.  Plaintiff  is  a  daughter  of  Clark  S.  Merritt,  deceased, 
who  died  a  resident  of  said  Port  Chester,  May  8,  1863,  leaving 
a  will  *  *  *  proved  before  the  Surrogate  of  Westchester 
County,  May  22,  1863,  whereby  were  devised  her  premises 
on  the  easterly  side  of  South  Main  Street,  Port  Chester,  '  for 
and  during  the  term  of  her  natural  Ufe,  and  upon  her  death 
I  give  and  devise  the  same  to  her  heirs  forever.' 

"  III.  Plaintiff  married  Jacob  Mersereau,  November  25, 
1860,  their  only  issue  being: 
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"(a)  Charles  Henry  Mersereau,  son,  born  March  28,  1862, 
died  May  2,  1900,  without  issue,  never  married,  leaving  a 
will  *  *  *  proved  before  the  Surrogate  of  New  York 
County,  May  18,  1900,  whereby  he  gave  his  entire  estate  to 
his  mother,  said  Robina  Mersereau; 

''(b)  Robina  Mersereau,  Jr.,  daughter,  bom  October  7, 
1864,  died  February  23,  1897,  intestate,  unmarried  and  with- 
out issue,  her  only  heir-at-law  being  her  father,  said  Jacob 
Mersereau. 

"  IV.  Jacob  Mersereau  died  September  10,  1911,  leaving 
a  will  *  *  *  proved  before  the  Surrogate  of  Westchester 
County,  April  12,  1912,  whereby  he  gave  his  entire  estate  to 
his  widow,  said  Robina  Mersereau. 

"  V.  The  only  children  of  said  Clark  S.  Merritt  were: 

'*  1.  Mary  EUzabeth  Merritt,  who  married  George  St.  John, 
both  deceased,  whose  only  children  and  heirs-at-law  were 
(a)  Frank  St.  John,  whose  wife  is  Emma  F.  St.  John,  both 
living;  (b)  Egbert  E.  St.  John,  unmarried,  living;  (c)  Clark 
S.  St.  John,  deceased,  without  issue. 

"  2.  Sawyer  Merritt,  unmarried,  living. 

''  3.  Hannah  Matilda  Merritt,  who  married  John  Henderson, 
both  deceased,  whose  only  child  and  heir-at-law  was  Mary  G. 
Henderson,  deceased,  without  issue. 

"  4.  Clark  S.  Merritt,  Jr.,  deceased,  intestate,  unmarried 
and  without  issue. 

"5.  Robina  Mersereau,  plaintiff  herein. 

"  6.  James  S.  Merritt,  deceased,  without  issue,  leaving 
a  will  proved  before  the  Sxirrogate  of  Westchester  County, 
April  12,  1919.     *     *     * 

"  7.  Irene  Merritt,  who  married  John  Duffy,  both  deceased, 
whose  only  children  and  heirs-at-law  were  (a)  William  Duffy, 
who  married  Minnie  Duffy,  and  (b)  William  Duffy,  who 
married  Anna  K.  Duffy,  all  living.     *     *     * 

"  8.  Three  other  children  who  died  in  infancy. 

"  VI.  On  January*25,  1921,  plaintiff  and  defendants  entered 
into  a  written  contract  whereby  she  agreed  to  sell  and  con- 
vey, and  they  agreed  to  purchase,  said  premises  so  devised 
to  her  for  her  life  imder  her  father's  will,  for  the  sum  of 
$27,500,  it  being  agreed  that  application  would  be  made  to  the 
court  for  authority  to  effect  such  sale  in  order  to  vest  good 
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title  in  the  purchasers,  the  deed  thereunder  to  be  delivered 
March  1,  1921,  which  proceeding  was  instituted  under  the 
provisions  of  Section  67,  et  seq.,  of  the  Real  Property  Law.* 

"  VII.  Subsequent  to  the  institution  of  said  proceeding, 
counsel  advised  plaintiff  that,  after  investigation,  he  was  of 
the  opinion  that  she  was  the  sole  owner  of  the  fee  of  the 
premises,  and  that  a  deed  executed,  acknowledged  and  delivered 
by  her,  in  due  form,  would  vest  the  purchasers  with  soimd 
title  to  the  premises,  the  proceeding  to  obtain  leave  of  the 
Court  being  imnecessary.  Such  a  deed  was  thereafter  tendered 
said  purchasers,  and  $6,500,  the  balance  of  the  purchase  money, 
and  the  deUvery  of  the  bond  secured  by  purchase  money  mort- 
gage, executed  by  defendants  to  plaintiff,  as  in  said  agree- 
ment provided,  was  by  plaintiff  demanded  of  defendants,  but 
defendants,  although  willing  to  perform  said  contract,  then, 
and  ever  since  have,  refused  to  comply  with  the  terms  of  said 
demand,  objecting  that  plaintiff  is  not  the  sole  owner  of  the 
premises  and  that  such  a  deed  will  not  vest  defendants  with 
a  good  and  marketable  title  to  said  premises. 

"  VIII.  Plaintiff  claims  on  the  foregoing  facts  that  under 
Clark  S.  Merritt^s  will,  her  (plaintiff's)  son,  Charles  H. 
Mersereau,  who  was  living  at  the  time  of  Merritt's  death, 
became  then  seized  in  fee  simple  absolute  of  the  premises, 
subject  only  to  her  life  estate  therein,  and  the  possibiUty 
of  the  same  opening  to  permit  other  children  of  hers  to  share 
therein;  and  that  plaintiff,  upon  the  death  of  her  son,  acquired 
under  his  will  all  his  interest,  while  the  interest  of  her  daughter, 
Robina,  on  her  death  intestate,  passed  to  her  father,  Jacob 
Mersereau,  which  interest,  on  his  death,  passed  under  his 
will  to  plaintiff,  who  then  became,  and  now  is,  seized  of  the 
whole  fee  of  said  premises." 

The  question  is,  can  the  plaintiff  convey  a  good  and  market- 
able title  to  the  premises  in  question? 

She  says  she  can.  The  defendants  assert  that  she  cannot. 
They  say  she  has  only  a  life  estate  in  the  property,  with 
remainder  to  her  heirs;  and  such  being  the  case,  they  claim 

♦  Amd.  by  Laws  of  1913,  chap.  55;  Laws  of  1918,  chap.  578,  and  Laws  of 
1920,  chap.  639.—  [Rbp. 

App.  Div.— Vol.  CXCVII.        67 
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her  "  heirs  "  are  only  ascertainable  at  the  time  of  her  death. 
Hence,  the  l^al  problem  is,  whether  the  remainder,  under 
Clark  S.  Merritt's  will,  was  vested  or  contingent. 

The  clause  in  the  will  of  Clark  S.  Merritt  which  gives  rise 
to  the  dispute  is  as  follows:  "  I  give  and  devise  unto  my 
daughter,  Robina,  the  house  and  premises  as  the  fence  now 
stands  upon  which  she  now  lives,  *  *  *  for  and  during 
the  term  of  her  natural  life,  and  upon  her  death  I  give  and 
devise  the  same  to  her  heirs  forever." 

The  plaintiff  claims  that  the  remainder  vested,  taking 
effect  immediately  upon  Clark  S.  Merritt's  death;  and  that 
as  the  plaintiff  then  had  an  heir,  viz.,  her  son  Charles,  he 
became  .seized  of  the  fee,  subject  only  to  her  life  estate, 
with  the  possibility  of  the  same  opening  to  permit  other 
children  of  hers  to  share  therein.  That  upon  the  death  of 
her  son,  she  acquired  under  his  will  all  his  interest;  while 
the  share  or  interest  of  her  daughter,  Robina,  who  died  intes- 
tate, passed  to  her  father,  Jacob  Mersereau,  which  interest, 
on  his  death,  passed  imder  his  will  to  the  plaintiff;  and 
plaintiff,  therefore,  bepame  and  now  is  seized  of  the  whole 
fee  to  the  property  in  question;  and  in  support  of  her  con- 
tention cites  section  40  of  the  Real  Property  Law,  which 
r.eads  as  follows;  "  A  futxire  estate  is  either  vested  or  con- 
tingent. It  is  vested,  when  there  is  a  person  in  being,  who 
would  hav,e  an  immediate  right  to  the  possession  of  the  prop- 
erty, on  the  determination  of  all  the  intermediate  or  precedent 
estates.  It  is  contingent  while  the  person  to  whom  or  the 
event  on  which  it  is  limited  to  take  effect  remains  uncertain." 

The  plaintiff  also  urges  that  the  law  not  only  favors  the 
vesting  of  estates,  but  such  a  construction  of  a  will  as  avoids 
the  disinheritance  of  children  who  happen  to  die  before  the 
time  of  distribution. 

This  proposition  is  elementary;  but  unfortunately  for  the 
plaintiff  in  the  present  case,  the  remainder  by  the  terms  of 
the  will  does  not  pass  to  children  of  the  testator,  but  to  the 
heirs  of  his  daughter  at  her  death.  The  majority  of  cases 
cited  by  the  plaintiff  affect  a  situation  where  the  remainder 
passes  to  children  of  the  testator,  and  hence  do  not  apply  to 
the  situation  presented  in  the  present  case. 

I  am  led  to  the  conclusion  that  the  question  at  issue  here 
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is  clearly  within  the  doctrine  laid  down  in  and  disposed  of 
by  Moore  v.  LUtel  (41  N.  Y.  66),  considered  the  leading  case 
upon  the  subject,  and  a  case  which  stands  unreversed  and 
is  considered  a  controlling  authority  to-day.  In  that  case 
the  clause  of  the  grant  was  substantially  thcj  same  as  the 
clause  of  the  will  under  consideration.  It  read,  to  John 
Jackson,  "  for  and  during  his  natural  life,  and  after  his  decease 
to  his  heirs  and  their  assigns  forever." 

In  the  instant  case  the  words  are  "  unto  my  daughter, 
Robina,  the  house  and  premises  *  *  *  for  and  during  the 
term  of  her  natural  life,  and  upon  her  death  I  give  and  devise 
the  same  to  her  heirs  forever." 

In  Moore  v.  Littel  the  court  held  that  under  such  con- 
ditions the  children  of  the  life  tenant  take  a  vested  interest, 
although  Uable  to  open  and  let  in  other  after  bom  children 
of  the  life  tenant,  and  liable  also  in  respect  of  any  child  to 
be  wholly  defeated  by  the  death  of  such  child  before  that  of 
the  life  tenant;  and  while  it  is  true  that  such  interest,  whether 
vested  or  contingent,  is  alienable  during  the  life  of  the  life 
tenant,  it  is  subject  to  be  defeated  in  like  manner  as  before. 
Hence,  if  we  consider  that  the  children  Charles  H.  Mersereau 
or  Robina  Mersereau,  Jr.,  had  vested  remainders,  these  were 
defeated  by  their  deaths  prior  to  that  of  the  mother,  the 
plaintiff. 

I  think  it  is  apparent  from  the  general  scheme  of  the  will 
that  Clark  S.  Merritt  intended  that  the  remainder  should 
be  contingent  until  the  termination  of  the  respective  life 
estates  therein  contained,  when  they  should  become  vested 
in  the  heirs  of  the  respective  life  beneficiaries.  The  very 
wording  of  the  will  seems  to  indicate  that  such  was  the 
testator's  purpose.  The  language  used  by  him  in  each  bequest 
or  devise  is,  "  I  give  and  devise  [or  bequeath]  the  same  to 
her  [or  his]  heirs  forever;"  that  to  his  son  Clark  is,  "  and  on 
his  decease  to  his  heirs  forever." 

The  word  "  heirs  "  is  thus  employed  in  each  case  in  desig- 
nating those  in  whom  the  remainder  is  ultimately  to  vest; 
and  accordingly  it  would  seem  as  though  the  word  "  heirs  " 
was  considered  by  the  testator  and  used  by  him  in  its  primary 
sense,  where  it  is  employed  to  designate  those  who  succeed 
to  real  property  by  reason  of  rqlationship  to  a  deceased  and 
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not  a  living  person.  Hence  the  maxim,  nemo  est  hceres 
viventis. 

The  doctrine  is  discussed  in  Heard  v.  HorUm  (1  Den.  168), 
a  leading  and  much  quoted  case;  Heath  v.  Hewitt  (127  N.  Y. 
166,  173,  17i)'/VannorsdaU  v.  Van  Deventer  (51  Barb.  137); 
Matter  ojf  Green  (60  Hun,  512);  Cushman  v.  Hortm  (59  N.  Y. 
149,  153,  154),  and  GiUiam  v.  Guaranty  Trust  Co.  (HI  App. 
Div.  656,  660). 

As  I  read  the  cases,  I  am  inclined  to  the  belief  that  the 
remainder  did  not  become  vested  in  the  plaintiff  imder  the 
wills  of  Charles  Henry  Mersereau  and  Jacob  Mersereau;  and 
as  a  consequence  title  to  the  premises  in  question  cannot 
be  made  during  the  lifetime  of  the  plaintiff,  for  until  her 
death  no  one  can  answer  to  the  description  of  "  heirs.''  {Moore 
V.  Littelj  41  N.  Y.  66;  Manhattan  Real  Estate  Assn.  v.  Cudlippy 
80  App.  Div.  532,  536;  Jacksm  v.  I/ifteK,  56  N.  Y.  108; 
DocUyr  v.  Hughes,  225  id.  305,  310;  Clowe  v.  Seavey,  208  id. 
496,  501,  502;  Byrnes  v.  StUwelly  103  id.  453,  462;  House  v. 
McCarmick,  57  id.  310.) 

The  construction  of  the  will  contended  for  by  the  defendants 
is  the  correct  one,  and  there  should  be  judgment  for  them  as 
prayed  for  in  the  submission,  with  costs. 

Judgment  ordered  for  the  defendants  on  the  submission, 
with  costs. 

Blackmar,  p.  J.,  Mills,  Rich  and  Kelly,  JJ.,  concur. 

Judgment  for  defendants  upon  agreed  statement  of  facts, 
with  costs. 
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DECISIONS  HANDED  DOWN  WITHOUT 
OPINION. 


Third  Department,  May,  1921. 

Howard  B.  Humiston,  Appellant,  i;.  Mttion  C.  Wood,  as  Administrator, 
etc.,  of  Nathaniel  W.  Carman,  Deceased,  Respondent. 

Tre8p<i88  —  action  to  recover   damages  for   breaking  into  and   setting  fire  to 
building  —  evidence  tending  to  show  insanity  of  tort  fecLsor  —  admissibility. 

Appeal  by  the  plaintiff  firom  a  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  Ulster  on  the  23d  of  October,  1916, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  on  the  8th  day 
of  November,  1916,  denying  plaintiff's  motion  to  set  aside  the  verdict  and 
for  a  new  trial  made  upon  the  minutes. 

Judgment  and  order  affirmed,  with  costs,  under  section  1317  of  the  Code 
of  Civil  Procedure.  All  concur,  except  Kil^,  J.,  dissenting,  with  a  memo- 
randum, in  which  Woodward,  J.,  concurs. 

Ejley,  J.  (dissenting):  The  evidence  in  this  case  shows,  among  other 
things,  that  the  appellant  Humiston,  prior  to  1909,  worked  for  the  defendant's 
intestate,  Nathaniel  W.  Carman.  Previous  to  the  year,  and  in  the  year 
above  mentioned.  Carman  was  in  the  undertaking  and  furniture  business 
at  Kerhonkson,  Ulster  county,  N.  Y.  Appellant  had  left  the  employ  of 
Carman  and  had  established  a  similar  business  at  the  same  place.  Carman 
was  a  man  nearly  seventy  years  of  age  at  the  time  the  first  extraordinary 
event,  hereinafter  mentioned,  happened.  He  was  angry  because  of  this 
competition  which  his  former  employee  had  developed  against  his  business. 
It  was  a  formidable  competition  and  resulted  in  the  practical  destruction 
of  Carman's  business.  He  was  often  heard  to  say  previous  to  June,  1909, 
that  he  would  put  the  appellant  out  of  business  and  he  used  other  words 
showing  extreme  hostility.  Those  statements  are  not  denied  in  this  record. 
The  appellant  rented,  for  use  in  his  business,  a  bam  in  the  village  of  Ker- 
honkson, of  one  Lundrigan,  in  which  he  kept  his  horses,  his  hearses  and 
stock,  consisting  of  caskets,  chemicals  and  other  personal  property.  On 
June  2,  1909,  this  building,  with  its  contents,  was  destroyed  by  fire.  Beyond 
doubt,  this  fire  was  incendiary  in  its  origin.  Those  who  entered  a  part  of 
the  burning  building  got  the  odor  of  benzine  or  gasoline,  saw  old  sacks 
saturated  with  it  and  there  was  an  explosion  of  powder;  the  appellant  was 
burned  about  the  face  and  head  when  that  explosion  occtirred.  Suspicion 
pointed  toward  Carmlkn,  but  the  evidence  was  such,  at  the  time  of  the  fire 
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and  immediately  thereafter,  that  the  verdict  of  a  jury  in  favor  of  Carman, 
as  the  evidence  stood  at  that  time,  would  not  be  questioned.    Appellant 
received  from  an  insurance  company  $1,500;  he  built  up  his  business  again 
and  continued  at  the  same  place.     I  think  it  can  fairly  be  inferred  that 
Carman's  business  dwindled  to  a  fraction  of  what  it  was  before  this  com- 
peting business  was  established.    On  the  30th  day  of  January,  1912,  in 
the  night  time,  Carman  was  caught  preparing  or  attempting  to  set  appellant's 
building,  the  same  place  and  business,  on  fire.     He  was  using  the  methods 
and  materials  that  were  used  to  insure  a  fire  on  the  previous  occasion,  June 
2,  1909;  the  burlap  sacks,  gasoHne  and  powder  were  found  in  his  possession, 
and  to  the  appellant  and  in  the  presence  of  others  who  testified  upon  this 
trial,  he  admitted  that  he  set  the  fire  that  destroyed  the  building  and  con- 
tents in  June,  1909.     Immediately  thereafter  he  denied  such  admission. 
The  defense  was  a  general  denial  and  that  Carman  was  insane  on  the  last 
occasion,  January,  1912.     He  was  adjudged  insane  immediately  thereafter 
and  sent  to  an  asylum  where  he  subsequently  died.    Appellant's  loss  was 
about  $7,000,  and,  sane  or  insane.  Carman's  estate  is  liable  for  the  loss  if 
he  set  the  fire  that  destroyed  the  property.     The  defense  of  insanity  is  not 
directed  toward  the  fire  of  June,  1909;  the  general  denial  only  covers  that 
part  of  the  complaint.    The  defense  of  insanity  is  not  urged  as  a  defense 
to  his  acts  of  January,  1912.     These  are  admitted,  but  the  defense  of  insanity 
is  used  to  excuse  the  admission  he  made  that  he  set  the  building  on  fire  in 
June,  1909.     This  position  does  not  rob  the  circumstances  present  in  1912 
of  their  bearing  upon  the  similar  circumstances  present  in  1909.     The 
evidence  clearly  shows  that  the  same  agencies  to  start  and  intensify  the 
heat  and  accelerate  the  progress  of  the  fire,  when  once  started,  were  used 
at  the  first  fire  as  on  the  second  attempt.    The  record  is  mute  as  to  any 
evidence  of  insanity  shown  by  Carman  previous  to  this  night  in  January, 
1912,  when  his  second  and  last  attempt  was  made.     I  use  the  words  "  his 
second  and  last  attempt "  advisedly.     I  think  the  evidence  would  sustain 
the  finding  that  Carman  set  the  first  fire;  however,  the  jury  found  adversely 
to  appellant,  and  there  is  much  force  in  the  opinion  of  Mr.  Justice  Cochrane 
that  the  verdict  should  stand.    The  question  is  did  the  plaintiff  in  the  action 
have  a  fair  presentment  of  his  case  under  the  circumstances?    The  jury 
was  practically  told  that  if  Carman  was  insane  when  he  made  the  admission 
the  verdict  should  be  for  the  defendant.    The  situation  in  which  the  plain- 
tiff, appellant,  found   himself  was  not  that  of  a  clash  between  the  truth 
or  falsity  of  his  evidence  showing  admission  of  former  guilt,  but  the  admission 
on  the  part  of  the  defendant  of  all  that  was  said,  and  the  answer  that  Carman 
was  insane  when  he  said  it;  therefore,  he  could  not  make  a  binding  admission. 
This  did  not  wipe  out  the  facts  and  circumstances  that  were  admitted, 
the  attempt  and  the  agencies  used,  their  identity  with  the  former  agencies 
present  at  the  first  fire.    These  distinctions  would  have  been  proper  subjects 
of  a  charge,  and  they  are  important  here,  on  what  I  regard  as  error  in  the 
admission  of  evidence.     The  whole  defense  turned  upon  the  question  of  the 
sanity  or  insanity  of  Carman  at  the  time  of  his  admission  and  subsequent 
repudiation  of  such  admission.     It  must  be  admitted  under  these  circum- 
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stances  smaU  errors  may  work  large  results.  I  will  give  one  or  two  examples 
from  the  record;  there  are  other  similar  questions  and  answers  therein. 
Witness  Marshall  is  on  the  stand  called  by  defendant:  "  Q.  Now,  Mr. 
Marshall,  from  all  of  the  acts,  statements,  answers  and  conduct  that  you 
have  described  and  saw  that  night  by  Mr.  Carman,  did  they  impress  you? 
A.  They  did."  Q.  How  did  they  impress  you,  as  being  rational  or 
irrational?  Objection.  Then  follows  a  whole  page  of  suggestions  from 
the  court,  and  reformed  questions  by  defendant's  counsel  and  the  court, 
and  finally  the  court  asked  the  witness:  "  Were  those  acts  rational  or 
irrational?  "  Objection  by  plaintiff's  counsel,  overruled.  "  A.  Irrational." 
Again,  one  Gillespie  was  called  by  the  defendant,  and  after  defendant's 
counsel  had  attempted  to  ask  some  questions  along  the  same  line,  the  court 
asked  the  following  question:  **  Q.  Was  his  saying  that  he  did  set  the 
building  on  fire,  and  then  denying  it,  and  saying  that  he  did  not  set  it  on 
fire,  rational  or  irrational?  "  Objection,  overruled.  "  A.  Irrational."  Both 
of  these  witnesses  were  lay  witnesses,  non-experts,  and  there  are  other 
instances  in  the  record.  The  lay  witness  can  only  give  his  impression;  he 
cannot  give  an  opinion  as  to  sanity  or  insanity.  From  a  long  line  of  cases 
I  conceive  this  to  be  a  proper  question:  "  Taking  into  consideration  the 
conduct,  statements,  conversations,  and  appearance  of  *  *  *,  as 
testified  to  by  you,  how  did  they  impress  you,  at  the  time,  as  rational  or 
irrational?  "  The  questions  here  enumerated  and  found  in  the  record  do 
not  ask  for  witness'  impression,  but  were  the  statements  rational  or 
irrational.  It  was  for  the  jury  to  say  whether  the  man  was  rational 
or  irrational  and  whether  witness'  impression  was  justified  by  the  evidence 
he  detailed  and  upon  which  he  was  supposed  to  found  his  impression.  The 
following  authorities  have  some  bearing  upon  the  question  here  considered: 
Holcamb  v.  Holcornb  (95  N.  Y.  316);  People  v.  Strait  (148  id.  566);  Matter  of 
Myer  (184  id.  54).  If  this  evidence  made  any  impression  upon  the  jury  it 
was  against  the  plaintiff  and  doubly  so  when  the  court  put  the  questions. 
I  do  not  think  it  can  be  said  only  harmless  error  was  committed.  Wood- 
ward, J.,  concurs. 


Before  Statb  Industbial  Comicission,  Respondent. 

In  the  Matter  of  the  Claim  of  Joseph  Muri^ay,  Respondent,  for  Compen* 
sation  under  the  Workmen's  Compensation  Law,  against  H.  P.  CuMMiNoa 
Construction  Company,  Employer,  and  Employers'  Liability  Assur- 
ance Corporation,  Ltd.,  Insurance  Carrier,  Appellants. 

Workmen^s   Compensation  Law  —  injury  arising  out  of  and  in   course  of 
employmerU  —  paralysis  of  left  side  —  working  in  intense  heat. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  entered  in  the 
office  of  said  Commission  April  22,  1920. 

Award  affirmed.     AU  concur,  except  Kiley,  J.,  dissenting,  with  an  opinion. 

KiLEY,  J.  (dissenting):  The  Commission  first  rejected  the  claim  of  the 
slaimant;  upon  a  rehearing  the  Commission  reversed  its  previous  decision 
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and  found  in  favor  of  claimant.  The  Commission  found  that  on  July 
16,  1918,  the  claimant  received  his  injury;  that  on  said  day  at  the 
place  where  claimant  "  was  injured,  the  temperature  was  exceedingly 
high,  in  fact  it  was  one  oi  the  hottest  days  in  the  year,  and  the  radia- 
tion of  the  heat  from  the  surrounding  sand  and  gravel  intensified  the 
heat  to  an  unusual  degree.  The  air  was  inactive,  there  was  no  breeze 
blowing  *  *  *.  These  injuries  resulted  from  a  cerebral  hemorrhage 
produced  by  the  extraordinary  exertion  and  unusual  strain  and  excessive 
heat  heretofore  described  which  accelerated  pulsation  that  intensified  the 
blood  pressure  and  ruptured  an  artery  in  the  brain."  The  award  was 
twentyndx  dollars  and  ninety-two  cents  bi-weekly  for  life.  The  carrier 
objects  upon  the  ground  that  the  disability  is  not  the  result  of  an  accidental 
injury  "  arising  out  of  and  in  the  course  of  employment; "  that  it  is  not  com- 
pensable under  the  Workmen's  Compensation  Law,  and  that  no  injury  was 
sustained  **  arising  out  of  and  in  the  course  of  employment."  *  The  facts  are 
as  follows:  Claimant  was  forty-nine  years  old  at  the  time  he  received  the 
alleged  injuries,  July  16,  1918.  After  twelve  o'clock  on  that  day  he,  with 
five  or  six  other  men,  were  sent  to  a  sand  pit  to  get  out  sand.  A  railroad 
track  ran  along  one  edge  of  the  pit  upon  which  fiat  cars  were  placed  and 
upon  which  these  men  were  to  shovel  sand.  The  cars,  on  the  day  in  ques- 
tion, were  not  in  place  and  had  to  be  moved;  this  was  done  by  using  a 
pinch  bar.  The  bar  was  used  by  inserting  the  tapered  end  between  the 
car  wheel  and  the  rail,  and  pressing  down  on  the  opposite  end  of  the  bar, 
again  raised  up  and  reinserted  between  the  wheel  and  rail  and  the  same 
process  repeated.  In  the  intense  heat  the  operation  was  hard  work.  Men 
would  spell  each  other  in  using  the  bar.  The  car  had  been  moved  in  place, 
and  claimant,  while  he  gripped  the  bar  with  his  left  hand,  felt  that  hand 
contract  and  become  numb;  he  went  upon  the  car  and  was  adjusting  a  plank 
so  as  to  hold  the  sand  upon  the  car,  when  his  left  ankle  turned  over;  he 
managed  to  get  to  the  comer  of  the  oar,  was  helped  down,  and  it  was  then 
discovered  that  his  left  side  was  paralyzed.  He  had  not  felt  well  at  any 
time  during  the  day;  he  suffered  no  pain.  All  of  the  medical  testimony 
agree  that  claimant  had  a  cerebral  hemorrhage,  bursting  of  a  blood  vessel 
on  the  right  or  toward  the  central  portion  of  the  brain.  The  disagreement 
is  as  to  what  caused  it.  It  appears  that  he  had  hardening  of  the  arteries, 
and  claimant's  evidence  is  to  the  effect  that  the  intense  heat  and  the  hard 
work  increased  the  blood  pressure  so  that  the  hardened  artery  gave  way 
at  its  weakest  point.  Appellant's  evidence  is  to  the  effect  that  conditions 
did  not  produce  the  break;  that  disintegration  set  in  at  some  prior  time  and 
had  progressed  to  such  an  extent  that  the  final  stage  happened  to  be 
reached  at  this  time  rather  than  at  some  other  time.  This  sand  pit  was 
really  a  sand  bank  on  top  of  a  hill.  The  sand  had  been  taken  out  so  that 
the  bank  upon  one  side  was  eight  or  nine  feet  higher  than  the  floor  or  bottom 
of  the  pit.    The  other  side  was  open  and  in  such  a  condition  as  to  the 

*  See  Workmen's  Compensation  Law,  §  10;  Id.  §  3,  subd.  7,  as  amd.  by 
Laws  of  1917,  chap.  705.^  [Rbp. 
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nature  of  the  surface  that  the  raihroad  switch  operated  without  difficulty. 
No  breeze  was  stirring.  The  finding  of  the  Commission  is:  "  The  temper- 
ature was  exceedingly  high,  in  fact  it  was  one  of  the  hottest  days  in  the 
year,  and  the  radiation  of  the  heat  from  the  surrounding  sand  and  gravel 
intensified  the  heat  to  an  unusual  degree.  The  air  was  inactive,  there  was 
no  breeze  blowing.'*  Again:  '*  While  performing  this  work  it  was  necessary 
for  him  to  use  a  great  deal  of  physical  effort  and  unusual  strain  for  more 
than  one  hour,"  and  further:  *'  The  strain,  work  and  heat  heretofore  described 
were  the  producing  causes."  It  will  be  observed  that  no  finding  was  made 
that  the  claimant  was  subjected  to  any  unusual  or  extra  hazard.  He 
worked  in  the  open  with  the  other  men;  neither  sun  nor  heat  could  be  corralled 
there,  to  any  degree  greater  than  any  other  place  in  the  open  air,  save  the 
one  statement  in  the  findings  that  the  sand  radiated  the  heat.  No  claim 
was  made  that  the  hazard  was  unusual.  The  claim  is  that  the  hard  work 
in  the  heat  was  the  proximate  cause.  It  will  be  observed  that  claimant 
points  to  no  unusual  hazard  the  cause  or  foundation  of  which  was 
created  by  his  employer.  There  may  be  a  hazard  of  employment  not 
created  by  the  employer,  as  for  instance  the  assault  cases  that  have  been 
sustained.  In  CampheU  v.  Clausen-Flanagan  Brewery  (183  App.  Div.  499) 
a  driver  of  a  brewery  wagon  suffered  a  sun  stroke  on  the  highway  in  the 
open.  Mr.  Justice  Cochrane  wrote:  "  The  question  is  whether  the  deceased, 
by  reason  of  his  employment,  was  subjected  to  a  special  and  increased 
hazard  not  common  to  the  public  in  general  but  because  of  the  particular 
circumstances  under  which  he  was  required  to  work."  He  then  cites  the 
case  of  Hemon  v.  Holahan  (14  State  Dept.  Rep.  587)  and  says  the  principle 
appUcable  to  those  cases  was  correctly  stated  by  Commissioner  Mitchell 
and  quotes  from  that  case  as  follows:  "  The  deceased  was  required  to  work 
on  a  very  hot  day  in  a  close  car  handling  lumber,  which  required  great 
exertion.  This  work  under  these  circumstances,  therefore,  subjected  him  to 
a  special  and  increased  hazard.  The  deceased  sustained  a  sun  stroke,  not 
by  reason  of  a  risk  assumed  by  the  pubUc  in  general,  but  because  of  the 
special  circumstances  under  which  he  was  required  to  work."  The  inference 
is  that  the  commissioner  found  that  the  deceased  was  subjected  to  a  special 
and  increased  hazard,  not  assumed  by  the  public  in  general.  An  award 
was  had  in  that  case  and  was  affirmed  in  this  court  (182  App.  Div.  126), 
Mr.  Justice  H.  T.  Kellogg  writing  the  opinion.  In  183  Appellate  Division 
{swpra)  the  appeal  was  by  the  claimant  and  this  court  sustained  the  determina- 
tion of  the  Commission  denying  an  award.  These  two  cases  represent  the 
opposite  poles  of  the  holdings  in  this  court  on  these  heat  cases.  Brezzenski 
V.  Crenshaw  Engineering  Co,  (188  App.  Div.  511)  is  another  heat  pros- 
tration case.  The  deceased,  while  at  work  along  the  tracks  of  an  elevated 
railway  on  an  intensely  hot  day,  suffered  a  sun  stroke,  and  died  the  next  day. 
The  widow  and  minor  children  had  an  award.  It  was  reversed  in  this  court 
and  sent  back  for  further  action.  Mr.  Justice  H.  T.  Kellogg,  writing  the  opin- 
ion, said:  "  In  the  case  at  bar  the  Commission  did  not  find  that  the  deceased 
came  to  his  death  through  exposure,  by  reason  of  his  employment,  to  heat 
more  excessive  than  that  to  which  others  were  subjected,  or  through  any 
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special  hazard  of  his  employment."  The  respondents  urge  that  their  con- 
tention is  sustained  by  the  holding  in  Uhl  v.  Guarantee  Conetrudion  Co. 
(174  App.  Div.  571);  Fowler  v.  Riaedorph  BotUing  Co.  (175  id.  224);  Gibbons 
V.  Marx  &  RawoUe,  Inc.  (181  id.  142).  Those  cases  all  involve  the  questioa 
of  a  strain  and  its  effect  upon  the  heart.  It  is  suggested,  but  not  deciding 
the  point,  that  there  is  a  distinction  between  an  individual  strain  to  which 
the  public,  in  general,  is  not  subjected,  and  a  sun  stroke  occurring  in  the 
open  under  circumstances  to  which  many,  and  the  public  generally,  ace 
alike  subjected.  The  struggle  on  the  part  of  the  claimant  to  bring  out  the 
facts  in  this  case  was  directed  toward  showing  the  work  was  hard  and  the 
day  hot.  (Claimant  engaged  to  do  his  task  on  that  day  and  in  the  tempera- 
ture prevailing.  The  only  item  of  evidence  that  looks  like  anything  unusual 
or  different  from  that  existing  anywhere  in  that  locality  was  when  it  iB 
said  the  sand  reflected  the  heat;  that  is  insignificant  when  we  recall  that 
claimant  had  not  worked  in  the  sand  pit,  but  upon  the  track  below  the  pit 
and  in  the  open  country.  A  man  might  be  required  to  work  in  an  excessively 
hot  room,  on  a  hot  day,  over  a  boiler,  under  a  roof  with  the  hot  sun  coming 
down,  or  in  an  indosure  exposed  to  the  direct  rays  of  the  sun.  Such  is  not 
the  case  here.  This  man  was  doing  the  work  he  was  engaged  to  do;  mis- 
fortune, which  had  pursued  him,  reached  him  at  this  time,  and  unless  the 
Workmen's  Compensation  Law  is  amended  so  as  to  cover  everything  happen- 
ing to  an  employee  when  at  work,  without  regard  to  its  cause,  I  do  not  see 
how  this  award  can  be  sustained.  If  there  was  an  unusual  hazard,  inherent 
in  this  employment,  it  ought  to  be  so  found;  until  it  is  so  found  the  rule 
laid  down  in  Gentelong  v.  American  Hide  &  Leather  Co.  (194  App.  Div.  9) 
should  prevail.  I  favor  a  reversal  of  the  award  and  the  case  be  sent  back 
to  the  Commission  for  such  further  action  as  may  be  advised. 


Alfred  Markle,  Appellant,  v.  Zachart  Osborne  and  Others,  Respondents, 
Impleaded  with  Another. 

Mortgages — foreclosure  —  judgment  against  mortgagee  for  burning  huHding 
as  counterclaim  cigainst  assignee  of  mortgage  —  assignment  executed  after 
fire. 

Appeal  from  a  judgment  of  the  County  Court  of  Ulster  county,  entered 
in  the  office  of  the  clerk  of  said  county  on  the  23d  day  of  April,  19I9» 
allowing  defendants'  counterclaim  against  the  plaintiff  in  the  above-entitled 
action  of  foreclosure. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event,  on  the  ground  of  error  in  receiving  in  evidence  the  judgment 
against  the  assignor,  and  without  considering  any  other  questions  in  the 
case.  All  concur,  except  Kiley,  J.,  dissenting,  with  an  opinion,  in  which 
Woodward,  J.,  concurs. 

Kilet,  J.  (dissenting) :  This  action  was  brought  to  foreclose  a  mortgage, 
and  tried  before  the  court  without  a  jury.  The  mortgage  bears  date  Novem- 
ber 12,  1915.    The  terms  of  payment  in  said  mortgage  are  as  follows: 
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"  Interest  November  12th,  1916,  1917  and  1918.  SIOO.OO  qn  account  of  the 
principal,  November  12,  1919,  and  interest,  and  $100.00  on  account  of  the 
principal  on  the  12th  day  of  November  in  each  and  every  year  thereafter 
until  the  whole  of  said  principal  sum  of  $1400.00  together  with  the  interest 
thereon  shall  be  fully  paid."  Interest  rate  is  five  per  cent.  Cornelia  J. 
Terwilliger  is  the  mortgagee  named  in  said  mortgage,  and  the  defendant 
Zachary  Osborne  is  the  mortgagor  named  in  said  mortgage.  On  the  25th 
day  of  December,  1916,  the  said  Cornelia  J.  Terwilliger,  mortgagee,  assigned 
the  mortgage  to  Alfred  Markle,  plaintiff  in  this  action.  The  mortgage 
contains  a  stipulation  that  if  there  shall  be  default  in  payment  of  principal 
or  interest  for  thirty  days,  the  mortgagee,  may,  at  her  option,  declare  the 
whole  amount  due.  The  action  was  commenced  January  15,  1918,  and  in 
the  complaint  it  is  alleged  that  plaintiff  has  elected  and  does  elect  that 
the  whole  amount  of  said  bond  and  mortgage  become  due  and  payable; 
that  by  another  provision  the  whole  amount  became  due  immediately  on 
default  of  payment  as  aforesaid.  The  complaint  alleges  that  the  whole 
amount  was  due  before  the  commencement  of  the  action.  The  trial  judge 
upon  evidence  introduced  upon  said  trial  found  that  the  mortgagee  in  said 
mortgage,  Cornelia  J.  TerwiUiger,  while  she  was  the  owner  of  said  mortgage, 
and  about  one  year  after  the  date  thereof,  burned  the  buildings  upon  the 
premises  covered  by  said  mortgage;  that  on  December  24,  1917,  Osborne, 
mortgagor,  defendant  herein,  recovered  a  judgment  against  her  for  such 
destruction  in  the  sum  of  $1,377.50  damages,  and  $123.15  costs.  This 
amount,  with  interest,  defendant  Osborne  set  up  as  a  counterclaim  to  any 
amount  that  might  be  found  due  the  plaintiff.  Whether  this  judgment 
can  be  used  as  a  counterclaim  is  the  main  question  upon  this  appeal.  If 
we  adopt  the  theory  pursued  by  both  parties  on  the  trial,  the  decision  of 
this  question  depends  upon  two  other  questions,  namely,  was  the  plaintiff 
a  purchaser  in  good  faith  without  notice,  and  is  the  defendant  Zachary 
Osborne,  by  reason  of  any  agreement  or  relation  between  him  and  plaintiff, 
estopped  from  setting  up  that  defense  or  counterclaim?  Appellant  further 
urges  that,  in  any  event,  he  should  have  been  allowed  the  $450  received  by 
Osborne  as  insurance  in  addition  to  the  amount  he  was  allowed  in  the 
judgment  as  rendered*  The  appellant  urges  that  defendants,  having  set  up 
as  one  of  their  defenses,  conspiracy  on  part  of  plaintiff  and  others,  could  not 
abandon  it  upon  the  trial  and  rely  upon  their  other  defense.  This  position 
of  appellant  is  not  tenable.  (Code  Civ.  Proo.  f  507;  Conklin  v.  Woodbury 
InstUutey  37  App.  Div.  610;  Wendling  v.  Pierce,  27  id.  517.)  The  competency 
of  the  judgment  roll  in  the  action  of  Osborne  v.  TervnUiger,  as  evidence,  if  it 
is  material,  is  not  challenged  in  the  appellant's  brief.  In  other  words,  if  the 
counterclaim  could  be  offered  by  defendant  Osborne  and  valid  as  such,  the 
judgment  roll  is  competent  evidence  and  its  reception  not  error.  ( Village  of 
Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y.  550.)  As  between  the  original  parties 
to  the  mortgage,  the  counterclaim  in  question  would  be  available  to  the 
mortgagor,  defendant  Osborne.  (Stickney  v.  Blair,  50  Barb.  341 ;  Fort  Miller 
Pulp  &  Paver  Co,  v.  BraU,  No.  »,  119  App..  Div.  685.)  The  last  case  cited 
is  an  action  of  foreclosure.    The  rule  laid  down  therein  seems  applicable 
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here.     Did  the  plaintiff  have  such  notice  or  knowledge  of  the  claim  that 
was  being  made  by  Osborne,  that  Mrs.  Terwilliger  set  fire  to  his  building, 
as  to  place  him  upon  inquiry  as  to  its  foundation,  before  he  paid  for  and 
took  an  assignment  of  the  mortgage  in  question?    Much  oi  defendant's 
evidence  was  given  to  show  that  plaintiff  had  such  knowledge.     If  he  had, 
or,  by  reasonable  investigation,  could  have  had  such  knowledge  under  the 
circumstances  obtaining  in  his  and  defendant's  immediate  neighborhood, 
before  he  took  the  assignment,  he  must  be  held  to  have  taken  his  chanoes 
as  to  the  outcome  of  his  venture.    The  county  judge  tried  the  case,  he  knew 
his  county  and  its  people.    A  witness  came  upon  the  stand  and  testified  t« 
conversations  had  with  plaintiff  where  the  subject  was  discussed  and  th« 
truth  of  the  accusations  against  Mrs.  Terwilliger  was  the  subject  of  com- 
ment.    He  saw  the  parties,  heard  them  and  the  witnesses  testify,  and  his 
finding   that  plaintiff'  had  such  knowledge  is  not  so  against  the  weight  of 
evidence  as  to  justify  a  reversal  of  such  findings.    An  examination  of  cases 
cited  by  appellant  which  he  urges  sustain   him  in  the  contention  that, 
under  the  circumstances  of  this  case,  the  judgment  is  not  available  to 
respondents  as  a  counterclaim,  reveal  conditions  and  questions  not  found 
here.    That  is  so,  in  large  part,  because  appellant  earnestly  insists  that 
fraud  and  f^udulent  conspiracy  are  still  vital  elements  in  respondent's 
defense.     If  I  am  right  in  my  conception  of  the  trial  and  the  position  taken 
by  defendant,  and  the  evidence  given  upon  the  trial,  that  defense  was 
abandoned,  no  evidence  was  introduced  to  sustain  it  upon  the  trial,  and 
it  is  not  a  question  here.     Respondent,  in  his  brief  and  upon  the  argument, 
goes  still  further  than  the  position  above  considered;  he  maintains  that  this 
mortgage  being  a  non-negotiable  instrument,  not  passing  by  delivery  or 
indorsement,  the  plaintiff,  even  if  he  did  not  have  notice  of  the  claim  arising 
out  of  the  fire,  took  the  mortgage  subject  to  all  defenses,  in  law  or  equity, 
that  defendant  could  muster  and  sustain.    At  the  time  this  action  was 
commenced  the  mortgage,  by  force  of  the  stipulations  contained  therein, 
was  due,  and  defendant's  claim  for  damage  had  ripened  into  judgment. 
These  facts  seem  to  produce  a  condition  contemplated  in  sections  500,  501 
and  502  of  the  Code  of  Civil  Procedure;  nor  do  these  conditions  run  counter 
to  the  prohibitive  provisions  contained  in  section  41  of  the  Personal  Property 
Law.    Under  the  circumstances  it  would  seem  that  this  counterclaim  was 
available  to  the  defendant  to  reduce  plaintiff's  demand.      Owen  v.  Evans 
(134  N.  Y.  514);  Amencan  GuUd  v.  Damon  (186  id.  360)  and  Seibert  v.  Dunn 
(216  id.  237)  are  to  the  same  effect.     In  HiU  v.  Hoole  (116  N.  Y.  299)  the 
court  considers  the  question  from  both  angles,  viz.,  that  the  counterclaim 
is  rated  in  every  aspect  of  the  case,  and  also  the  purchase  of  the  mortgage 
without  notice.     In  the  course  of  its  opinion  the  court  says:    *'  The  prop- 
osition is  well  established  that  the  assignee  of  a  mortgage  takes  it  subject 
to  all  the  defenses,  legal  and  equitable,  which  the  mortgagor  has  against  the 
enforcement  of  it  by  the  assignor  at  the  time  of  the  assignment"    Thus  far 
it  follows  that  the  judgment  as  rendered  can  stand.    The  appellant  urges 
that  defendant  Osborne  is  estopped  from  setting  up  this  eounterclaim 
because  of  something  he  said  to  plaintiff  which  had  the  etfadt.  of  inducdiifi 


Digitized  by 


Google 


Cases  Reported  with  Brief  Syllabi.  909 

App.  Div.]  Third  Department,  May,  1921. 

him  to  purchase  the  mortgagee  when  he,  Osborne,  knew  he  had  this  ooimter- 
olaim.  The  first  answer  to  that  is  that  plaintiff  gave  eridenoe  upon  the 
trial  that  he  commenced  negotiations  to  purchase  the  mortgage  some 
months  before  the  fire  occurred.  Secondly.  It  refutes  plaintiff's  claim  that 
he  was  a  purchaser  in  good  faith  and  without  notice;  if  he  had  no  notice 
of  defendant's  claim  it  was  not  necessary  to  fortify  his  position  by  a  state- 
ment or  agreement  from  defendant  Osborne.  What  was  said,  as  found 
by  the  court  upon  sufficient  evidence,  does  not  constitute  an  estoppel; 
his  finding  in  that  regard  should  stand.  Some  months  after  the  judgnient 
herein  was  rendered  the  judge  signed  requests  to  find  for  the  plaintiff. 
Respondent  urges  a  disregard  of  such  findings  because  they  were  signed 
after  judgment  was  rendered.  Under  a  well-considered  opinion  by  Mr. 
Justice  Taylor  in  Famous  Mfg.  Co.  v.  Oibaon  (98  Misc.  Rep.  4)  such 
practice  is  not  fatal.  While  some  of  the  findings  would  seem  to  conflict 
with  his  judgment  as  rendered,  they  do  not  disturb  it,  and  should  be  dis- 
proved as  a  matter  of  course,  where  there  is  any  apparent  conflict.  I  fail 
to  find  in  any  of  them  sufiicient  to  change  the  result.  The  evidence  discloses 
that  defendant  collected  $450  from  the  insurance  company  on  account  of 
the  loss  of  his  buildings  by  fire.  Appellant  urges  that  this  should  have 
been  applied  toward  the  reduction  of  defendant's  judgment  before  it  was 
allowed  as  a  counterclaim.  The  respondent  replies  that  the  plaintiff  is  a 
tort  feasor,  and  that  defendant  will  have  to  return  that  amount  to  the 
insurance  company.  In  considering  this  phase  of  the  controversy,  it  must 
be  borne  in  mind  that  respondents  abandoned  their  position,  taken  in  the 
complaint  upon  the  question  of  tort;  that  this  is  an  equitable  action;  that 
he  who  seeks  equity  should  do  equity.  The  plaintiff  is  not  a  tort  feasor 
in  the  sense  the  respondent  would  have  that  term  applied.  The  most  he 
can  be  charged  with  is  the  taking  of  an  assignment  of  this  mortgage,  for 
value,  with  a  suspicion,  or  knowledge  sufficient  for  a  well-grounded  suspicion, 
that  the  thing  he  was  buying  had  inherent  infirmity,  that  might  cut  down 
or  wipe  out  its  value  and  that  he  took  that  chance.  The  defense  of  con- 
spiracy was  not  urged  nor  proved  and  as  we  have  seen  was  entirely  abandoned. 
Plaintiff  had  nothing  to  do  with  the  fire,  was  in  no  way  connected  with  it 
or  its  origin.  The  evidence  in  this  record  as  to  the  $450  is  that  it  was  paid, 
and  the  further  evidence  that  there  was  some  dispute  trsdng  to  reach  a 
settlement,  which  extended  beyond  the  time  limited  in  the  insurance  policy. 
The  policy  is  not  in  evidence.  It  does  appear  that  defendant  was  told  that 
the  time  for  settlement  had  passed,  and  if  the  company  was  still  willing  to 
pay,  they  had  better  agree  and  get  the  money.  There  is  no  evidence  in  the 
record  that  this  $450  will  have  to  be  returned  to  the  insurance  company. 
It  is  inferable  that  the  amount  was  paid  in  settlement  of  a  dispute  and 
probably  closed,  cutting  off  any  further  right  of  either  the  defendant 
Osb(»iie  or  the  insurance  company  as  against  the  other.  I  favor  the 
allowance  of  this  amount  on  the  counterclaim,  to  its  reduction  at  the  time 
of  the  rendering  of  judgment,  and  before  the  allowance  of  said  counterclaim 
in  reduction  of  plaintiff's  mortgage.  If  the  respondent  so  stipulates,  the 
judgment  as  so  modified  should  be  affirmed,  without  costs  to  either  party 
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of  this  appeal.  If  such  stipulation  is  not  given,  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event.  Woodward,  J., 
concurs.  

The  Adirondack  Trust  Company,  Respondent,  v.  The  Nabob  Con- 
solidated Mining  Company  and  Stewart  Mining  Company,  Appel- 
lants.—  Orders  affirmed,  with  costs.     All  concur,  except  Kiley,  J.,  dissenting. 

The  Adirondack  Trust  Company,  Respondent,  v.  The  Nabob  Con- 
solidated Mining  Company  and  Stewart  Mining  Company,  Appel- 
lants.—  Order  affirmed,  with  costs.    All  concur,  except  Kiley,  J:,  dissenting. 

MuLVENA  Berkowitz,  Appellant,  v.  Harry  B.  Rosen,  Respondent.— 
Judgment  and  order  unanimously  affirmed,  with  costs. 

Continental  Insurance  Company,  Appellant;  v.  Myron  C.  Wood, 
as  Administrator,  etc.,  of  Nathaniel  W.  Carman,  Deceased,  Appellant.— 
Judgment  and  order  affirmed,  with  costs,  under  section  1317  of  the  Code 
of  Civil  Procedure.    All  concur,  except  Woodward  and  Kiley,  JJ.,  dissenting. 

Addison  Goodrich,  Respondent,  v.  Arthur  W.  Goodrich,  Appellant- 
Judgment  unanimously  affirmed,  with  costs. 

Hubert  Kelly,  Respondent,  v.  Home  Mutual  Fire  Insurance 
Company  op  Broome  County,  N.  Y.,  Appellant. —  Order  unanimouslj 
affirmed,  with  ten  dollars  costs  and  disbursements. 

In  the  Matter  of  the  Charges  against  William  J.  Cunningham,  Fire 
Battalion  Chief,  Appellant.  Commissioner  op  Public  Safety  op  the 
City  op  Troy,  New  York,  Respondent. —  Order  unanimously  affirmed, 
with  ten  dollars  costs  and  disbursements. 

In  the  Matter  of  the  Application  and  Petition  of  John  F.  Galvin  and 
Others,  Constituting  the  Board  of  Water  Supply  of  the  City  of  New  York, 
to  Acquire  Real  Estate  for  and  on  Behalf  of  The  City  of  New  York,  Respond- 
ent, under  Cliapter  724  of  the  Laws  of  1905,  and  the  Acts  Amendatory 
Thereof,  in  the  Towns  of  Gilboa  and  Conesville,  County  of  Schoharie: 
Roxbury,  County  of  Delaware;  and  Prattsville,  County  of  Greene,  in  the 
State  of  New  York,  for  the  Purpose  of  Providing  an  Additional  Supply  of 
Pure  and  Wholesome  Water  for  the  Use  of  the  City  of  New  York.  Chester 
A.  Platner,  Claimant,  Appellant. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     All  concur,  except  Cochrane,  J.,  dissenting. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  George  Habbershaw,  Respondent,  for  Compensation 
under  the  Workmen's  Compensation  Law,  v.  JShepard  Company,  Employer, 
Defendant,  and  The  Hartford  Accident  and  Indemnity  Company. 
Insurance  Carrier,  Appellant. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  for  Compensation  under  the  Wcwkmen's  Compensation  Law, 
Made  by  Fred  Clark,  Respondent,  v.  Erie  Railroad  Company,  Employer, 
Appellant. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law. 
Made  by  Mrs.  Tillie  Schwabe,  Widow,  Respondent,  on  Account  of  the 
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Death  of  Herman  Schwabb,  v.  A.  M.  Hazell,  Inc.,  Employer,  and 
Emplotebs'  Mutual  Insurance  Company  of  New  York,  Insurance 
Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Joseph  Saxon,  Respondmit,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  John  Little,  Employer,  and  The 
Travelers  Insurance  Company,  Insurance  Carrier,  Appellants. —  Award 
unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Lambert  J.  Eckert,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  A.  P.  W.  Paper  Company,  Employer, 
and  £b£ployers'  Liability  Assurance  Corporation,  Ltd.,  Insurance 
Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Rosa  Fuld,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Siqmund  Solomon  Co.,  Employer, 
and  The  Ocean  Accident  and  Guarantee  Corporation,  Limited, 
Insurance  Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Nicholas  Martin,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Craig  &  Vrooman,  Employer,  and 
iETNA  Life  Insurance  Company,  Insurance  Carrier,  Appellants.— ^  Award 
unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Albert  MI&yers,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Sydney  K.  Johnson,  Employer, 
and  iETNA  Life  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Award  modified  by  deducting  therefrom  $150,  and  as  modified  affirmed. 
All  concur,  except  Van  Kirk,  J.,  who  votes  for  affirmance  without 
modification. 

The  People  op  the  State  of  New  York  ex  rel.  New  York  Central 
Railroad  Company  and  Erie  Railroad  Company  v.  Public  Service 
Commission,  Second  District,  Pennsylvania  Railroad  Company  and 
Delaware,  Lackawanna  and  Western  Railroad  Company.  (Proceeding 
to  Revoke  Certificate  of  Convenience  and  Necessity  Issued  to  the  Frontier 
Electric  Railway  Company.)  The  People  of  the  State  of  New  York 
ex  rel.  New  York  Central  Railroad  Company  and  Erie  Railroad 
Company  v.  Pubuc  Service  Commission,  Second  District,  Penn- 
sylvania Railroad  Company  and  Delaware,  Lackawanna  and  Western 
Railroad  Company.  (Proceeding  by  Pennsylvania  Railroad  Company 
and  Delaware,  Lackawanna  and  Western  Railroad  Company  to  Acquire 
the  Capital  Stock  of  the  Frontier  Electric  Railway  Company.)  —  Motion 
denied. 

The  People  of  the  State  of  New  York  ex  rel.  New  York  Central 
Railroad  Company,  Relator,  v.  Public  Service  Commission,  Second 
District,  Defendant. —  Motion  denied. 

Calvin  P.  Prbscott  and  Arthur  W.  Prescott,   Copartners  Doing 
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Business  under  the  Firm  Name  and  Style  of  Prbbcott  Supply  Company, 
Respondents,  v.  M.  William  Probst,  Appellant. —  Order  unanimonsly 
affirmed,  with  ten  dollars  costs  and  disbursements. 

Helen  Robertson,  Respondent,  v.  Earl  Robertson,  Appellant.*—  Order 
unanimously  affirmed,  with  ten  dollars  costs  and  disbursements. 

David  C.  Taylor,  Respondent,  v.  Irinb  K.  Embury*  Appellant. — 
Motions  denied. 

Susan  Thompson,  Appellant,  Respondent,  v.  Fort  Miller  Pulp  and 
Paper  Company,  Appellant,  Respondent. —  Motion  denied. 

Louise  P.  Truebig  and  Wilhelmina  P.  Goebbl,  Respondents,  v.  George 
C.  Goebel  and  Others.  George  C.  Goebbl,  Appellant. —  Motion  denied. 
Van  Kirk,  J.,  not  sitting. 

Thomas  Watts  v.  Maxwell  Burtib. —  Motion  granted  by  default. 

Mike  Mayersak,  Appellant,  v.  Merrill  H.  Cleveland,  Respondent. — 
Motion  granted,  with  ten  dollars  costs. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Meyer*  Ledbrson,  Respondent,  for  Himself,  for  Injuries 
Sustained,  under  the  Workmen's  Compensation  La^,  v.  Cassidy  &  Dorp- 
man,  Employer,  and  Royal  Indemnity  Company,  Insurer,  Appellants. — 
Decision  amended  so  as  to  read  as  follows:  Award  reversed,  and  matter 
remitted  to  the  Commission  for  its  further  consideration.  Opinion  by 
John  M.  Kellogg,  P.  J.  All  concur,  except  Eliley,  J.,  dissenting,  with  a 
memorandum.     [Reported  in  195  App.  Div.  613.] 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Grace  Delso  and  Others,  Respondents,  for  Compensation 
under  the  Workmen's  Compeniaation  Law,  v.  Crucible  Steel  Company 
OF  America,  Employer  and  Self-Insurer,  Appellant. —  Motion  denied. 

Befcffe  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Peter  Neronsky,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Columbian  Rope  Company, 
Employer,  and  American  Mutual  Liabiutt  Insurance  Company, 
Insurance  Carrier,  Appellants. —  Award  unanimously  affirmed. 

Newark  Cheese  Co.,  Inc.,'  Appellant,  v.  Masonvillb  Creamery 
Company,  Inc.,  Respondent. —  Judgment  unanimously  affirmed,  without 
costs  of  this  appeal  to  either  i)arty.  This  court  makes  the  following  addi- 
tional finding  and  modifications  of  findings  of  the  trial  court:  In  the  last 
week  of  October,  1919,  when  the  $2,000  note  was  given,  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the  retaining  of  the  note  should 
be  without  waiving  any  rights  on  the  part  of  the  defendant  under  the 
contract,  and  that  no  more  milk  would  be  dehvered  by  the  defendant  to 
the  plaintiff  until  said  note  was  paid;  that  said  note  should  be  paid  within 
two  or  three  days,  and  it  was  not  so  paid,  and  was  not  paid  prior  to  Novem- 
ber 1,  1919;  that  said  note  was  not  accepted  in  payment  of  the  debt  then 
due,  but  as  collateral  security  for  the  said  indebtejpess.  The  fifth  finding 
of  fact  of  the  trial  court  is  modified  by  adding  the  words  *'  and  for  payments 
due  prior  thereto.''  The  sixth  finding  of  fact  of  the  trial  court  is  modified 
by  adding  the  words  "  and  for  milk  delivered  prior  to  October,  1919.'*    The 


Digitized  by 


Google 


Oases  Reported  with  Brief  Syllabi.  9 1 3 

App.  Div.]  Third  Department,  May,  1021. 

seventh  finding  of  fact  of  the  trial  court  is  modified  by  strikiiig  out  the 
words  "for  which  plaintiff's  note  had  been  given  and  endorsed  by  its 
treasurer,  individually.'*  The  eleventh  findmg  of  fact  of  the  trial  court  is 
modified  to  read  as  follows:  '*  Eleventh.  That  it  was  not  intended  by 
defendant  to  waive  prompt  pajnnent  pursuant  to  the  terms  of  the  contract 
as  to  the  milk  thereafter  delivered,  which  fact  was  made  known  to  the 
plaintiff  by  the  defendant's  representative  during  the  last  week  of  October, 
1919,  at  the  interview  between  the  plaintiff's  treasurer  and  the  defendant's 
rejireeentative  in  New  York  city." 

Petition  of  the  New  York  Cbntral  Railroad  Compant,  Respondent, 
under  Section  91  of  the  Railroad  Law,*  for  an  Order  Determining  that 
the  Crossing  at  Grade  in  the  City  of  Kingston,  of  Cornell  Street,  and  the 
West  Shore  Railroad  Company  (Lessor)  Shall  Be  Closed  and  Discontinued, 
and  a  New  Piece  of  Street  Be  Constructed  to  Manor  Avenue.  United 
States  Lace  Curtain  Mills,  Appellant. —  Order  unanimously  affirmed, 
with  costs. 

Village  of  New  Paltz,  Respondent,  v.  New  Paltz,  Highland  and 
PouGHKEBPsiE  Traction  Company,  Appellant. —  Motion  denied. 

Aaron  Pockrose  and  Others,  Respondents,  v.  Israel  Shapiro,  Appel- 
lant.—  Order  unanimously  affirmed,  with  ten  dollars  costs  and  disbursements. 

George  L.  Patterson,  Respondent,  v.  Willa  C.  Patterson,  Wife  of 
George  L.  Patterson,  and  Others,  Defendants.  John  D.  Schoonmakbr, 
Appellant. —  Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements. 

The  People  of  the  State  of  New  York  ex  rel.  United  States  Rubber 
Company,  Appellant,  v.  Walter  H.  Knapp  and  Others,  Constituting  the 
State  Tax  Commission  of  the  State  of  New  York,  Respondents. —  Deter- 
mination confirmed,  with  fifty  dollars  costs  and  disbursements.  All  concur, 
except  Eliley,  J.,  dissenting;  Van  Kirk,  J.,  not  sitting. 

The  People  of  the  State  of  New  York,  ResjMndent,  v.  John  Hankard, 
Appellant. —  Judgment  of  conviction  and  order  unanimously  affirmed. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Thomas 
CoRBETT,  Appellant. —  Judgment  unanimously  affirmed. 

The  People  of  the  State  of  New  York  ex  rel.  Embune  F.  Cltdb, 
Relator,  v.  James  A.  Wendell,  as  Comptroller  of  the  State  of  New  York, 
Respondent. —  Determination  confirmed,  with  fifty  dollars  costs  and  dis- 
bursements.   All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting. 

Elver  L.  Rice,  Doing  Business  under  the  Firm  Name  and  Style  of 
American  Standard  Jewelry  Company,  Respondent,  v.  Venus  Lbedbr, 
Appellant. —  Judgment  unanimously  affirmed,  with  costs. 

George  William  Beach,  Appellant,  v.  A.  Barton  Hepburn,  as 
Treasurer  of  Serbian  Child  Welfare  Association  of  America,  Respond^ 
ent. —  Order  unanimously  affirmed,  with  ten  dollars  costs  and  disbursements. 

Farmers  Syndicate,  Inc.,  Appellant,  v.  F.  Kieser  &  Son  Co.,  Inc., 

♦  Arad.  by  Laws  of  1914,  chap.  378.— [Rep. 
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and  Kasoo  Msll&,  Ihc,  ReqioodentB. —  Order  ananimoiuly  affirmed,  vith 
tea  ddOMn  eorts  and  diabumemeDtB. 

Fabmbbs  Stndicatb,  Inc.,  Appellaiit,  v.  F.  Kibskk  A  Sok  Co^  Inc., 
Betpofodeat. —  Order  qnanhiKWiJy  affirmed,  irith  ten  dcAan  eoste  aod 
diHrareeiiieiitiB. 

WiixiAM  F.  MiLLBB,  AppeDant,  v.  Saxb  ft  CoMFAmr,  a  CorpGntiofi, 
Itepondent. —  Order  qnanhiwwiJy  affirmed,  with  tea  doDars  eosts  and 
dirimmmentB. 

Leyi  Pttman,  Respondeat,  ▼.  William  J.  Adamb,  AppeOani. —  Qnkr 
mmninioaely  affirmed,  with  ten  doDars  eoets  and  disbursements. 

AucB  Chase,  as  Administratrix,  etc,  of  Lbland  H.  Chasb,  Deeessei 
AppeDant,  ▼.  Thb  Nbw  Tobk  Cbntral  Railboa]>  Compaxt,  Respond- 
eat.—  Order  unanimoosly  affirmed,  with  oosts. 

Mabtin  Cbippbn  and  Fbbd  Cbippbk,  Respondents,  v.  Julia  Callahan, 
AppeDant. —  Jadgment  and  orders  nnanimoosly  affirmed,  with  costs. 

Maude  H.  C.  Davis,  Respondent,  v.  William  H.  Davis,  Appdhmt— 
Motion  denied. 

F.  KissBB  A  Son  Co.,  Inc.,  Respondent,  v.  Chautauqua  Countt 
Fabmebs  Milk  Pboducbbs  Associahoit,  Appelant. —  Order  unanimoosly 
affirmed,  with  ten  doDars  eosts  and  disbursements. 

Elmer  E.  Knight,  Respondent,  v.  Shebman  Bbown  and  Hattie  Brown, 
AppeDants. —  Motion  granted. 

Before  State  Indubtbial  Commission,  Respondent.  In  the  Matter 
of  the  Chkim  of  Mbs.  Sherman  Johnson  and  Lena  Mat  Johnson,  Respond- 
ents, for  Compensatimi  under  the  Workmen's  Compensation  Law  for  the 
Death  of  Eabl  Schbtber,  v.  EndicottJohnson  Corporation,  Emplorer, 
and  Emploters'  Liabiutt  Assurance  Corporation,  liro.,  Insumiee 
Carrier,  Appdlants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Cham  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Mrs.  Anna  C.  Thorpe,  Respondent,  for  Compensation  to  H^self, 
for  the  Death  of  Clifford  E.  Thorpe,  Her  Son,  v.  J.  W.  Hook,  Employer. 
and  The  Ocean  Accident  and  Guabanteb  Corporahok,  Limited, 
Insurance  Carrier,  AppeUants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  William  Flanagan,  Respondent,  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Jones  Brothers,  Employe,  and 
The  Commercial  Casuai/tt  Insurance  Company,  Insurance  Carm, 
AppeUants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matttf 
of  the  Claim  of  Harry  River,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Prussack  Electric  Co.,  Employer, 
and  Zurich  General  Accident  and  Liability  Insurance  Co.,  I/tDm 
Insurance  Carrie,  Appellants. —  Award  unanimously  afiirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Leo  T.  Walsh,  Respondent,  v.  The  American  Machine  and 
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Foundry  Company,  Employer,  and  ^Etna  Life  Insubancb  Company, 
Insuranoe  Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Senega  Howard  Thresher,  Father  of  Frank  R.  Thresher, 
Deceased,  Respondent,  v.  American  Bridge  Company,  Employer  and 
Self-Insurer,  Appellant. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  John  Moylan,  Respondent,  for  Compensation  under  the 
Workmen's  Compensation  Law,  v.  Acme  Burlap  Bag  Company,  Employer, 
and  ^TNA  Life  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  for  Compensation  of  Raffablo  Picuillo,  Respondent,  v. 
The  Jesso;>h  Co.,  Inc.,  Employer,  and  The  Employers  Mutual  Insurance 
Company  of  New  York,  Insurance  Carrier,  Appellants. —  Award  unani- 
mously affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Francis  B.  Murray,  Brother,  Respondent,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  for  the  Death  of  Anna 
V.  Murray,  v.  P.  F.  Collier  &  Son  Company,  Employer,  and  ^Etna 
Life  Insurance  Company,  Insurance  Carrier,  Appellants. —  Award  unani- 
mously affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Richard  J.  McQowan,  Respondent,  v.  H.  E.  Taylor  &  Co., 
Employer,  and  Alued  Mutuals  Liability  Insurance  Co.,  Insurance 
Carrier,  Appellants. —  Award  reversed  and  matter  remitted  to  the  Com- 
mission on  the  ground  that  the  compensation  exceeding  the  sum  of  1250, 
the  same  should  be  paid  to  the  estate  instead  of  the  widow.    All  concur. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Joseph  Chime ro,  Respondent,  on  Account  of  the  Death  of 
DoBCENiCK  Chime Ro,  Deceased,  v.  Standard  Charcoal  Company,  Employer, 
and  Manufacturers'  Liabiuty  Insurance  Company,  Insurance  Carrier, 
Appellants. — Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Charles  T.  Greenland,  Father,  and  Cora  A.  Greenland, 
Mother,  Respondents,  for  Compensation  under  the  Workmen's  Compensa- 
tion Law,  for  the  Death  of  Harold  Greenland,  Deceased,  v.  C.  E.  Mills 
Oil  Company,  Employer,  and  JQtna  Life  Insurance  Company,  Insurance 
Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Hazel  Leon  and  Others,  Respondents,  for  Compensation 
under  the  Workmen's  Compensation  Law,  v.  Gilbert  Knitting  Co., 
Employer,  and  Utica  Mutual  Insurance  Company,  Insurance  Carrier, 
Appel  ants. —  Awards  unanimously  affirmed.. 

Before   State   Industrial  Commission,    Respondent.     In   the   Matter 
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of  the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Aksel  Bmil  Reinhardt,  Respondent,  v.  Newport  Plying 
Service  Corporation,  Employer,  and  ^Btna  Lipe  Insurance  CoifPAKT, 
Insurance  Carrier,  Appellants. —  Award  unanimously  affirmed. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  of  Bertha  Scuoltzhauer,  Dependent  Mother,  and  Dependent 
Sisters,  Respondents,  on  Account  of  the  Death  of  Irma  Dale  Scholtzhaver, 
for  Compensation  under  the  Workmen's  Compensation  Law,  v.  C.  &  Li- 
Lunch  Company,  Employer,  and  Zurich  General  Accident  and  Lia- 
bility Insurance  Company,  Ltd.,  Insurance  Carrier,  Appellants. —  Award 
unanimously  affirmed. 

Before  State  Industrial  Commission,  Resi)ondent.  In  the  Matter 
of  the  Claim  of  Elizabeth  O'Sullivan,  Respondent,  for  Compensation 
under  the  Workmen's  Compensation  Law,  for  the  Death  of  FijOrbncr 
O'Sullivan,  Deceased,  v.  A.  H.  Woods  Theatre  Company,  Employer. 
and  United  States  Fidelity  and  Guaranty  Company,  Insurance  Carrier, 
Appellants. —  Motion  denied. 

James  McPhillips,  Respondent,  v.  New  York  Telephone  Compant, 
Appellant. —  Motion  denied. 

Kady  Mayersak,  Appellant,  v.  Merrill  H.  Cleveland,  Respondent. — 
Motion  granted,  with  ten  doUars  costs. 

Thomas  V.  McManus,  Appellant,  v.  Charles  Van  Duzbr,  Respond- 
ent.—  Motion  granted,  with  ten  dollars  costs,  unless  the  appellant,  within 
sixty  days,  perfects  the  appeal,  and  pays  such  costs,  in  which  case  motion 
is  denied,  without  costs. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made* by  Henry  Quick,  Respondent,  v.  The  Fred  E.  Illston  Ice  Com- 
pany, Employer,  and  Ice  Dealers  Mutual  Insurance  Company, 
Insurance  Carrier,  Api)ellants. —  Motion  denied. 

Before  State  Industrial  Commission,  Respondent.  In  the  Matter 
of  the  Claim  for  Compensation  under  the  Workmen's  Compensation  Law, 
Made  by  Anna  McCloskby,  Widow,  Respondent,  for  Herself  and  Infant 
Children,  on  Account  of  the  Death  of  Daniel  McCloskey,  Deoeased,  v. 
Richard  Hellmann,  Inc.,  Employer,  and  Zurich  General  Accident 
and  Liability  Insurance  Company,  Ltd.,  Insurance  Carrier,  Appellants. — 
Motion  denied. 

New  Paltz,  Highland  and  Pouqhkeepsie  Traction  Company,  Api)ei- 
lant,  V.  Albert  H.  Martin,  Individually  and  as  Tax  Collector  of  the 
Town  of  Lloyd,  Ulster  County,  New  York,  Respondent. —  Order  unani- 
mously affirmed,  with  ten  dollars  costs  and  disbursements. 

The  National  Commercial  Bank  and  Trust  Company  op  Albany, 
as  Successor  Trustee  under  the  Mortgage  Described  in  the  Complaint 
Herein,  Respondent,  v.  The  Knickerbocker  Brewing  Corporation 
and  The  Knickerbocker  Products  Corporation,  Defendants.  William 
E.  WooLLARD  and  Anthony  Engesser,  Appellants;  Charles  F.  Murray. 
Referee  to  Sell,  and  Howard  Hendrickson,  Chairman  of  the  Knicker- 
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booker  Brewing  Corporation  Bondholders  Protective  Committee,  Purchaser 
at  Sale  Had  in  the  Above  Entitled  Action,  Respondents. —  Order  unani- 
mously affirmed,  with  ten  dollars  costs  and  disbursements. 

Thb  People  of  the  State  of  New  Yobk,  Respondent,  v.  Harlbt  S. 
FosGATE,  Appellant. —  Judgment  of  conviction  affirmed;  the  court  con- 
sidering that  if  there  was  any  error  in  the  admission  of  the  testimony  of 
Torrey  it  could  not  have  affected  the  result.  All  concur,  except  Kiley,  J., 
who  dissents  on  the  ground  that  the  admission  in  evidence  of  the  testimony 
of  Torrey,  clerk  of  the  town  board,  as  to  the  statements  made  by  the  super- 
visor at  a  meeting  of  the  board,  when  the  defendant  was  not  juresent, 
was  error. 

The  People  of  the  State  of  New  York  ex  rel.  B.  H.  Miller  v. 
George  C.  Van  Tuyl,  Jr.,  and  Others. —  Application  denied.* 


Fourth  Department,  May,  1921. 

In  the  Matter  of  the  Construction  of  the  Last  Will  and  Testament  of 
Oscar  W.  Bump,  Deceased.  Guaranty  Trust  Compant  of  New 
ToRX,  as  Executor,  etc.,  and  Others,  Appellants;  Gertrude  M.  Bump, 
Individually  and  as  Administratrix,  etc.,  Respondent. —  Paragraphs  first 
and  fourth  of  the  decree  reversed,  with  separate  bills  of  costs  to  each  of 
the  parties  appearing  upon  this  appeal  by  separate  attorneys  and  filing 
briefs,  including  the  special  guardian,  payable  out  of  the  corpus  of  the 
estate,  and  matter  remitted  to  the  Surrogate's  Court  for  further  proceed- 
ings in  accordance  with  this  decision  and  for  fixing  the  compensation  of 
the  special  guardian  for  his  services,  to  be  paid  out  of  the  corpus  of  the 
estate.  Held,  this  court  holds  and  decides  that  as  to  the  corpus  of  the 
estate  of  Oscar  W.  Bump,  deceased,  his  will  speaks  as  of  the  date  of  the 
death  of  the  surviving  sister,  Gertrude  M.  Bump,  and  not  as  of  the  date 
of  the  death  of  his  widow,  Ethalaide  Bump,  nor  as  of  the  date  of  his  death; 
and  this  court  further  holds  and  decides  that  what  remains  of  the  corpus 
of  the  estate  undisposed  of  at  the  death  of  the  surviving  sister,  G^trude 
M.  Bump,  passes  to  a  class  of  persons  to  be  ascertained  at  the  death  of 
said  Gertrude  M.  Bump  answering  the  description  oi  heirs  at  law  and 
next  of  kin  of  the  said  testator  as  if  he  had  died  at  that  time,  and  the  same 
should  be  distributed  accordingly.  All  concur,  except  Clark,  J.,  who  dis- 
sents and  votes  for  affirmance,  and  Lambert,  J.,  not  voting. 

John  Johnson  Construction  Co.,  Appellant,  v.  Citt  of  Jamestown, 
Respondent. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  with  leave  to  the  defendant  to 
plead  over  within  twenty  days,  upon  payment  of  the  costs  of  the  motion 
and  of  this  appeal.  Held,  that  the  statement  in  the  complaint,  "That 
such  agreement  on  the  part  of  the  city  was  made  and  accepted  by  such 
commission  for  the  purpose  of  providing  against  dela3w  in  the  work  of  any 
.contractor  undertaking  such  improvement  and  for  his  benefit,''  was  a  state- 

*  For  additional  decisions  of  this  term,  see  post,  p.  929. —  [Rep. 
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ment  of  fact  or  a  conclusion  of  fact  and  not  a  conclusion  of  law,  and  as 
such  was  admitted  by  the  demuirer.  {Spies  v.  Munroe,  35  App.  Div.  527; 
Rochester  R.  Co,  v.  Robinson,  133  N.  Y.  242;  SuUan  of  Turkey  v.  Tiryakian, 
213  id.  429.)  The  questions  of  whether  or  not  the  agreement  made  between 
the  city  and  the  State  was  made  for  the  benefit  of  the  plaintiff,  and  if 
so  made,  whether  or  not  it  entitled  the  plaintiff  to  recover,  should  be  deter- 
mined upon  the  trial.     All  concur. 

Frank  L.  Page,  Respondent,  v.  Nelson  Adams  and  Others,  Appellants. 
—  Judgment  affirmed,  with  costs.     All  concur. 

Chablbs  H.  Addington,  as  Trustee  of  the  Marvel  Oil  Burner  Com- 
pany, Inc.,  a  Bankrupt,  Respondent,  v.  Forsyth  Metal  Qoods  Company, 
Appellant. —  Judgment  and  orders  affirmed,  with  costs.    All  concur. 

The  New  York  Central  Railroad  Company,  Appellant,  v.  The  People 
OP  the  State  op  New  York  and  Others,  Respondents. —  Judgment  affirmed, 
with  costs.     All  concur. 

In  the  Matter  of  the  Final  Judicial  Settlement  df  the  Accoimts  of 
Nelson  A.  Eckler  and  Others,  as  Administrators,  etc.,  of  Isabella  L. 
Peck,  Deceased. —  Decree  and  order  affirmed,  with  separate  bills  of  costs 
to  each  of  the  respondents  appearing  upon  this  appeal  by  separate  attorneys 
and  filing  brief,  payable  out  of  the  estate.     All  concur. 

Abel  R.  Mulder,  Respondent,  v.  U.  S.  Sucino  Machine  Company  and 
Another,  Appellants. — Judgment  and  order  affirmed,  with  costs.     All  conoiir. 

Glenn  W.  Woodin,  as  Trustee  in  Bankruptcy  of  the  Estate  of  Stanley 
F.  Nowak,  etc..  Respondent,  v.  Stanley  F.  Nowak,  Otherwise  Known, 
etc.,  and  Others,  Appellants. —  Judgment  affirmed,  with  costs.     All  concur. 

Jonathan  B.  Mennig,  as  Administrator,  etc.,  Plaintiff,  v.  Loins  G. 
ScHOEPFLiN,  as  Sole  Executor,  etc.,  and  Others,  Defendants. —  Judgment 
directed  as  demanded  by  the  plaintiff  in  the  submission,  but  under  the 
stipulation,  without  costs.    All  concur.  '^ 

Mary  De  Hart  and  Others,  Appellants,  v.  George  V.  Forman  and 
Others,  Respondents. —  Order  affirmed,  with  costs.  All  concur,  Kruse, 
P.  J.,  not  sitting. 

Mary  Db  Hart  and  Others,  Appellants,  v.  George  V.  Forman  and 
Others,  Respondents. —  Judgment  affirmed,  with  costs.  All  concur,  Kruse, 
P.  J.,  not  sitting. 

William  Fitzgibbons,  Respondent,  v.  Thomas  Bobpplb,  Appellant. — 
Judgment  and  order  afflj*med,  with  costs.  All  concur,  except  Davis.  J., 
who  dissents  upon  the  grounds:  First.  That  the  verdict  is  contrary  to  and 
against  the  weight  of  the  evidence.  Second,  That  there  is  no  sufficient 
evidence  to  establish  the  plaintiff's  adverse  possession  of  the  triangular 
piece  of  land  in  question,  or  of  the  practical  location  by  the  parties  of  a 
boundary  line  claimed  by  the  plaintiff.  Third.  That  the  trial  court  erred 
in  rejecting  the  evidence  of  ancient  maps  made  by  persons  indifferent  between 
the  parties,  and  well-authenticated  copies  of  such  maps,  and  the  proof 
offered  that  the  plaintiff  had  not  paid  the  water  frontage  tax  on  the  lands, 
claimed  by  adverse  possession.  Fourth,  That  it  is  unjust  and  inequitable 
to  take  from  the  defendant  lands  that  will  deprive  him  of  a  frontage  of  at 
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least  sixty  feet,  to  which  he  is  entitled  by  oocupation  and  under  deeds  of 
record  for  over  sixty  years.  Fifth.  That  there  was  no  evidence  upon  which 
the  jury  could  find  $100  damages  for  the  use  of  the  small  parcel  of  property 
in  dispute. 

Bdyth  S.  Beanb,  Appellant,  v.  Chables  G.  Madbr,  Respondent. — 
Judgment  and  order  afitened,  with  costs.    All  concur,  Clark,  J.,  not  sitting. 

Patrick  O'M alley,  Respondent,  v.  Eugene  T.  Parksb,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.    All  concur. 

Martha  E.  Hunter,  Appellant,  v.  John  Barton  Payne,  as  Director- 
General  of  Railroads,  etc.,  Respondent. —  Judgment  and  order  affirmed, 
with  costs.     All  concur,  Davis,  J.,  not  sitting. 

John  C.  Bjsepb,  Appellant,  v.  Frank  B.  Parker,  Respondent. —  Order 
reversed  and  judgment  of  Justice's  Court  affirmed,  with  costs  to  plaintifiF 
in  this  court  and  in  the  County  Court.  Held,  the  evidence  in  Justice's 
Court  was  sufficient  to  establish  that  the  plaintifiF  was  the  holder  of  an 
equitable  assignment  of  a  portion  of  the  fund  of  one  Lewis  Shimer  in  the 
hands  of  the  defendant,  and  that  there  was  a  sufficient  amount  due  from 
the  defendant  to  Shimer  applicable  to  the  payment  of  the  plaintiff's  claim; 
and  that  plaintifiF  was  entitled  to  recover  from  the  defendant  the  amount 
of  the  order.  The  defendant  was  present  at  the  trial  and  had  opportunity 
to  defend  on  the  merits  had  he  wished.  He  elected  to  stand  on  purely 
technical  rights;  and  in  cases  arising  in  Justice's  Court,  where  the  record  is 
rarely  complete  and  suits  are  for  small  amounts,  and  the  trials  are  usually 
conducted  without  the  aid  of  skilled  counsel,  the  courts  will  not  favor 
highly  technical  defenses  where  the  merits  in  favor  of  the  prevailing  party 
are  manifest.    All  concur. 

First  National  Bank  of  Caledonia,  Respondent,  v.  Ebbary  Fire- 
PROOFiNQ  AND  Gypbum  Block  Company,  Appellant. —  Judgment  reversed 
and  complaint  dismissed,  with  costs.  The  findings  of  fact  contained  in  the 
decision  and  numbered  VI,  VII,  IX,  X,  XI,  XII,  XIII  and  XFV  are 
reversed  and  stricken  out  as  being  immaterial,  and  the  findings  of  fact 
contained  in  defendant's  requests  to  find  and  numbered  fourth  and  seventh 
are  found  by  this  court;  and  this  court  further  holds  and  decides  that  the 
plaintifiF  cannot  maintain  this  action  to  recover  possession  of  the  personal 
property  mentioned  in  the  complaint  or  the  value  of  such  property.  It  is 
bound  by  the  superior  title  of  the  defendant  established  by  the  judgment 
in  the  foreclosure  action,  to  which  the  plaintiff  was  a  party.  The  remedy 
of  the  plaintifiF  must  be  sought  by  an  action  on  the  contract  it  claims  to 
have  made  with  the  defendant  to  sell  the  property  on  execution  sale  and 
to  be  paid  its  reasonable  expenses  incurred  thereby.  All  concur,  except 
lAmbert,  J.,  not  voting. 

James  L.  Byrnes,  Respondent,  v.  George  H.  Lyon,  Appellant. —  Judg- 
ment and  order  afiSrmed,  with  costs.    All  concur. 

The  J.  M.  &  L.  A.  Osborn  Company,  Respondent,  v.  John  C.  Kennedy, 
Appellant. —  Judgment  and  order  afi&rmed,  with  costs.    All  concur. 

Earl  J.  Broomfield,  Respondent,  v.  Frank  Nbff,  Appellant. —  Judg- 
ment and  order  afiSrmed,  with  costs.    All  concur. 
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Thh  People  op  the  State  of  New  York,  Respondent,  v.  Frank 
O'Hara,  Alias  '*  Hitng  "  O'Hara,  Appellant. —  Judgment  of  conviction 
affirmed.    All  concur. 

Herbert  S.  Sisson,  a&  State  Commissioner  of  Excise  of  the  State  of 
New  York,  Respondent,  v.  Leo  H.  Geise,  Appellant. —  Order  aflSrmed, 
with  costs.    All  concur,  except  Lambert  and  Clark,  JJ.,  who  dissent. 

In  the  Matter  of  the  Appointment  of  a  Committee  on  Character  and 
Fitness  of  Applicants  for  Admission  to  the  Bar  in  the  Seventh  Judicial 
District. — ^-Hon.  Arthur  E.  Sutherland  appointed  a  member  of  said  com- 
mittee in  the  place  of  Joseph  W.  Taylor,  resigned. 

In  the  Matter  of  the  Application  of  William  Jones  for  the  Removal  of 
Alfred  Cocomitros  from  Certain  Premises  in  the  City  of  Watertown. 
—  [See  post,  p.  925.]    Motion  granted  and  appeal  dismissed,  with  costs. 

Michael  Lukacibwicz,  Respondent,  v.  Hedwige  Rttcztnski,  Appel- 
lant.—  Motion  to  dismiss  appeal  granted,  unless  appellant  shall  file  and 
serve  printed  papers  by  May  twelfth. 

Eleanor  M.  Coklet,  Respondent,  v.  Joseph  J.  Luoia  and  Others, 
Appellants. —  Motion  granted  and  appeal  dismissed,  with  costs. 

American  Field  Storage  Corporation,  Appellant,  v.  Joseph  C.  Traut- 
man,  Respondent. —  Motion  to  dismiss  appesJ  denied. 

Reuben  Braumstein  and  Another,  Respondents,  v.  Jacob  Siegel  and 
Another,  Appellants. —  Motion  to  dismiss  appeal  denied,  and  case  put  over 
present  term,  upon  condition  that  appellants  shaU  pay  to  respondent's 
attorney  ten  doUars  and  be  ready  to  argue  the  api>eal  at  the  opening  of  the 
September  term. 

James  He  alt,  Sr.,  Respondent,  v.  Magnus  P.  Bbnzing  and  Another, 
Appellants. —  Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

James  He  alt,  Jr.,  an  Infant,  etc.,  Respondent,  v.  Cole  Motor  Compant 
OF  Buffalo,  Appellant. —  Appeal  dismissed,  without  costs,  upon  stipulation 
filed. 

Calvin  G.  Sutliff  and  Another,  Respondents,  v.  Bbnpord  Afto 
Products  Compant,  Inc.,  Appellant. —  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 

Henrt  Willis,  as  a  Stockholder  in  the  Rochester  Electric  Railway  Com- 
pany, on  Behalf  of  Himself,  etc..  Respondent,  v.  Citt  of  Rochester, 
Appellant,  Impleaded  with  Others,  Defendants. —  Appeal  discontinued, 
without  costs,  upon  stipulation  filed. 

George  H.  Milgatb,  Plaintiff,  v.  Harrt  Oliver  Ritz,  Defendant. — 
Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

The  People  of  the  State  of  New  York  ex  rel.  Buffalo  Consistort 
OF  Sublime  Princes  of  the  Rotal  Secret  of  the  Vallet,  etc..  Appellant, 
V.  William  J.  Burke  and  Others,  as  Assessors  of  the  City  of  Buffalo, 
Respondents.  (Assessment  of  1916.)  —  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 

New  York  Central  Railroad  Company,  Appellant,  v.  Lock  Citt 
Developing  Compant,  Inc.,  Respondent. —  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 
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Stephen  V.  Lines,  Appellant,  v.  William  H.  Lines,  Respondent. — 
Motion  granted  and  appeal  dismissed,  with  costs. 

John  M.  Ptaudler,  Appellant,  v.  The  Ptavdler  Company,  Respond- 
ent.—  Motion  granted  and  appeal  dismissed,  with  costs. 

DoiaNiCK  Tacalano,  Respondent,  v.  Granite  State  Fire  Insurance 
Company,  Api>ellant. —  Judgment  and  <Nrder  affirmed,  with  costs.  All 
concur,  except  Hubbs,  J.,  not  voting. 

Joseph  M.  Kertz,  Respondent,  v.  J.  N.  Adam  &  Co.,  Apx>ellant. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs.  Held,  that  the  Special  Term  correctly  decided  that 
the  commissioner  of  public  works  had  authority  under  section  271  of  the 
old  charter  of  the  city  of  Buffalo  (Lawto  of  1891,  chap.  105)*  to  grant  the 
license  set  out  in  the  defendant's  answer.  (Hoey  v.  Gilray,  129  N.  Y.  132.) 
It  was  in  error,  however,  when  it  held  that  under  the  new  charter  (Laws  of 
1914,  chap.  217)  there  was  no  authority  vested  in  the  city  to  grant  such  a 
license.  Section  40  of  the  new  charter  vests  in  the  council  all  the  authority 
in  that  respect  which  was  vested  in  the  commissioner  of  public  works  under 
the  old  charter.  The  ordinance  t  permitting  the  granting  of  licenses  for 
signs  over  public  streets  was  in  force  when  the  new  charter  took  effect  and 
such  ordinance  was  not  in  conflict  with  the  new  charter  and  the  ordinance 
was,  therefore,  continued  as  a  valid  ordinance  by  subdivision  11  of  section 
13  of  title  2  of  the  new  commission  charter.  Evidently  the  attention  of  the 
Special  Term  was  not  csJled  to  section  40  of  the  new  charter.  We  do  not 
mean  to  hold  that  the  mere  fact  that  a  valid  license  existed  for  the  main- 
tenance of  the  sign  in  question  constituted  a  bar  to  this  action,  if  the  sign 
was  maintained  or  used  in  a  negligent  manner.     All  concur. 

In  the  Matter  of  the  Application  of  Henry  P.  Stamler,  Respondent, 
for  a  Writ  of  Mandamus  against  Qraphic  Arts  Company,  Appellant,  etc. 
—  Order  affirmed,  with  costs.    All  concur. 

James  O.  Sebring,  Respondent,  v.  Qeorgb  R.  Graves,  as  Trustee  of 
Marion  C.  Graves,  Appellant,  Impleaded  with  Others. —  Order  reversed 
and  motion  denied,  but  under  the  circumstances,  without  costs.  Held, 
that  in  view  of  the  denial  and  allegations  contained  in  the  answer,  which 
is  verified,  the  coiut  erred  in  striking  out  the  answer  as  sham  upon  affidavits 
controverting  the  allegations  of  the  answer.    All  concur. 

American  Kardex  Company,  Inc.,  Respondent,  v.  American  Central 
Committee  for  Russian  Relief,  Inc.,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     All  concur. 

Harry  C.  Wright,  Respondent,  v.  New  York  Cannerb,  Inc.,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  All 
concur. 

Globe  Elevator  Company,  Respondent,  v.  The  American  Molasses 
Company  op  New  York,  Appellant. —  Order  modified  so  as  to  state  more 
definitely  the  matters  concerning  which  the  examination  is  to  be  had,  and 

*  Amd.  by  Laws  of  1910,  chap.  643.—  [Rep. 
t  See  Buffalo  Ordinances,  chap.  4,  §  32. —  [Rep. 
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date  for  examination  fixed  for  May  23,  I92I,  and  as  so  modified  affirmed, 
without  costs  of  this  appeal  to  either  party.  Held,  that  the  moving  affidavits, 
read  in  connection  with  the  complaint  and  answer,  are  sufficient  to  show 
that  the  examination  of  the  witness  Mason  and  the  taking  of  his  deposition 
are  materisJ  and  necessary  to  the  plaintiff  to  avoid  a  defense  which  has 
been  set  up,  which,  if  unanswered  and  established  would  destroy  the  plain- 
tiff's cause  of  action;  and  are,  therefore,  necessary  to  the  plaintiff's  cause  of 
action.    All  concur. 

J.  Joseph  McQinn  and  Another,  as  Copartners,  etc.,  under  the  Firm 
Name  and  Style  of  Genesee  Precision  Tool  &  Die  Company,  Respond- 
ents, v.  General  Fuel  Saving  Corporation,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     All  concur. 

Caroline  Wilks,  as  Administratrix,  etc.,  Respondent,  v.  New  York 
Telephone  Company,  Appellant,  Impleaded  with  Another. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     All  concur. 

Donner  Steel  Company,  Appellant,  v.  Queen  City  Foundry  Company, 
Inc.,  Respondent. —  Judgment  and  order  affirmed,  with  costs.  Held,  that 
the  correspondence  upon  which  appellant  relies  to  make  out  a  contract 
fails  to  show  a  meeting  of  minds.    All  concur. 

Horace  S.  Van  Patten,  Respondent,  v.  Willard  H.  Bundy,  Appellant. 
—  Judgment  affirmed,  with  costs.    All  concur. 

Christina  Reese,  Respondent,  v.  Nelson  T.  Barrett,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.     All  concur. 

George  N.  Politikas,  Respondent,  v,  Charles  F.  Johns  and  Raymond 
T.  Mallery,  as  Sheriff  of  Cattaraugus  County,  Appellants. —  Judgment 
and  order  affirmed,  with  costs.    All  concur. 

Charles  Gornbein,  Respondent,  v.  New  Hampshire  Fire  Insurance 
Company,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  All 
concur. 

Nicholas  D.  Peters  and  Others,  Doing  Business  as  N.  D.  Peters  & 
Co.,  Appellants,  v.  Louise  Adams,  Respondent. —  Judgment  affirmed,  with 
costs.    All  concur. 

Minnie  II.  Bresien,  as  Administratrix,  etc..  Respondent,  v.  New  York 
Central  Railroad  Company  and  Another,  Appellants. —  Judgment  and 
order  affirmed,  with  costs.    All  concur. 

Sadae  J.  Wazen,  Respondent,  v.  Rose  Duqgan,  Appellant,  Impleaded 
with  Mar  ne  Trust  Company,  Defendant. —  Judgment  and  order  affirmed, 
with  costs.     All  concur. 

In  the  Matter  of  the  Application  of  Henry  W.  Grant,  Appellant,  for 
the  Removal  of  Fred  McConnell,  Respondent,  from  Certain  Premises. — 
Judgment  of  County  Court  reversed,  and  final  order  of  justice  of  the  peace 
affirmed,  with  costs  in  this  court  and  in  the  County  Court  to  the  petitioner. 
Held,  that  whether  or  not  the  parties  agreed  to  an  extension  of  the  lease, 
and  if  so,  for  how  long  a  period,  was  a  question  of  fact,  and  the  justice's 
decision  to  the  effect  that  the  extension  was  for  one  year  only  was  supported 
by  sufficient  evidence  and  was  not  against  the  weight  of  the  evidence.  All 
concur. 
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Louis  Newman,  Respondent,  v.  G.  H.  Poppbnbero's.  Inc.,  Appellant. — 
Judgment  affirmed,  with  costs.    All  oonour. 

Anna  Caruso,  Respondent,  v.  International  Railwat  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concur. 

GuisBPPB  Caruso,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concur. 

In  the  Matter  of  the  Joint  Petition  of  the  Town  of  Cuba  and  The 
Board  op  Supervisors  op  the  County  op  Allbqany,  under  Section  91 
of  the  Railroad  Law.*  —  Motion  for  leave  to  appeal  to  Court  of  AppesJs 
denied,  with  ten  dollars  costs. 

Martin  T.  Williamson,  Respondent,  v.  Charlbb  Salmon,  Appellant. — 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

Michael  Noon,  Respondent,  v.  Walker  D.  Hinbs,  as  Director-General 
of  Railroads,  Appellant. —  Motion  for  reargument  denied,  with  ten  dollars 
costs. 

Utica  Paint  &  Glass  Company,  Inc.,  Respondent,  v.  Charles  H. 
Yates,  Appellant. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  ten  dollars  costs. 

Anthony  Buscaolia  and  Others,  Respondents,  v.  William  A.  Camp 
and  Another,  Appellants. —  Motion  for  reargument  denied,  with  ten  dollars 
costs.     Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

Mary  McGlvnn,  as  Administratrix,  etc.,  Respondent,  v.  Pennsylvania 
Railroad  Company  and  Others,  Appellants. —  Motion  for  reargument 
denied,  with  ten  dollars  costs.  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied. 

Charles  Schultz,  Respondent,  v.  Niagara  Steel  Finishing  Company 
and  Others,  Appellants. —  Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

William  G.  Kilhoffer  and  Another,  as  Executors,  etc..  Respondents, 
V.  Walburga  Zeis  and  Others,  Appellants. —  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

Louise  E.  Burkart,  Respondent,  v.  Orlando  Adams,  Appellant. — 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

Granby  Pulp  and  Paper  Company,  Respondent,  v.  City  of  Fulton, 
Appellant. —  Motion  to  amend  order  entered  November  19,  1919,  granted, 
and  certain  additionsJ  findings  modified,  conclusions  of  law  stricken  out 
and  new  conclusions  of  law  made. 

Martha  Burke,  Respondent,  v.  Ida  Kiekebusch,  Appellant,  Impleaded, 
etc. —  Motion  for  stay  pending  appeal  denied,  without  prejudice  to  an 
application  at  the  Trial  Term  for  a  stay  or  postponement  of  the  trisJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Jady  Kelly, 
Appellant. —  Motion  to  have  appeal  heard  upon  typewritten  minutes  of 
the  stenographer,  without  printing,  denied. 

Vincent  Stone  Company,  Respondent,  v.  The  State  of  Nbw  York, 
Appellant. —  Apx>esJ  dismissed,  without  costs,  upon  stipulation  filed. 


*  Amd.  by  Laws  of  1914,  chap.  378.    See  196  App.  Div.  917 
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Qbobgb  H.  Spitzu,  Respondent,  v.  Frank  B.  Quth  and  Mart  Guth. 
Apx>ellant8. —  Appeal  diamined,  without  oosta,  upon  atipnUtion  fil«l. 

Mabion  E.  Waldron,  Respondent,  v.  William  Stbybns  and  Elmeh 
BsBRT,  Appellants. —  Appeal  dismissed,  without  eosts,  upon  stapuUtioD 
filed. 

The  Pboplb  of  thb  Statb  op  Nbw  Tobk,  Respondent,  v.  John  Babbiebi. 
Appellant. —  Appeal  dismissed  upon  stipulation  filed. 

Weaveb  Habdwabe  Company,  Respondent,  v.  Max  SoLOMNoym  auod 
Others,  Appellants. —  Motion  to  dismiss  appeal  taken  by  George  H.  Stalker 
and  Max  Solomnovitz  denied,  and  ease  put  over  term,  to  be  argued  at 
opening  of  September  term. 

Laura  Rubin  Suckle,  Appellant,  v.  Htman  Qobdon  and  Another, 
Respondents. —  Motion  to  dismiss  appeal  denied,  upon  condition  thai 
appellant  file  and  serve  printed  papws  on  appeal  within  thirty  days  after 
decision  by  Sawyer,  J.,  of  motion  now  pending  in  case  of  Frankd  v.  Rvhi^ 
[1 15  Misc.  Rep.  566],  and  pay  to  respondents'  attorney  ten  dollars. 

The  Sterling  Engine  Company,  Respondent,  v.  Alprbd  W.  Church 
and  Others,  Appellants. —  Order  reversed,  with  ten  dollars  costs  and  dir 
bursements,  and  motion  granted,  with  ten  dollars  costs.  The  referee  is  to 
be  appointed  by  the  Special  Term  in  case  the  parties  fail  to  agree  upon  i 
referee.  Held,  that  the  case  is  referable  under  section  1013  6i  the  Code  of 
Civil  Procedure.  (Irving  v.  Irving,  90  Hun,  422;  affd.,  149  N.  Y.  573: 
Boisnol  V.  WiUoUy  95  App.  Div.  489.)     All  concur. 

The  People  op  the  State  op  New  Tore  ex  rel.  Frank  D.  Wood,  as 
Overseer  of  the  Poor,  Respondent,  v.  Alpred  Peschka,  Appelhuit' 
Judgment  affirmed.     All  concur. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Wiluau  G 
Muench,  as  Administrator,  etc.,  of  J.  George  Bausinobr,  Deoeued 
Respondent.  Alexis  N.  Muench  and  Another,  as  Executors,  etc.,  Appei* 
lants;  Lizzie  Bausinger,  Respondent. —  Decree  affirmed,  with  costs.  AI 
concur. 

Qrover  C.  Conwat,  Respondent,  v.  Wiluam  Steadman*  AppellaDt- 
Judgment  affirmed,  with  costs.     All  concur. 

Richard  C.  Blase,  Respondent,  v.  New  York  State  Railways,  Respond- 
ent, and  I.  Reed  Thomson,  Appellant. —  Judgment  and  order  affirmed,  ^'^ 
costs.     All  concur. 

Ernest  B.  Prentiss,  Respondent,  v.  Director-General  op  Railroai^n 
Appellant. —  Judgment  and  order  affirmed,  with  costs.     All  ooncur. 

Rosamond  Qippord,  Respondent,  v.  The  First  Trust  and  Dkposh 
Company  (Formerly  Named  The  Trust  and  Deposit  Company  op  Oko>- 
daga),  as  Executor,  etc..  Appellant. —  Judgment  affirmed,  with  costs.  ^ 
concur. 

Eliza  Jane  Sperrin,  Respondent*  v.  Francis  C.  Ernbhaw,  AppeO^^' 
Impleaded  with  Others. —  Judgment  affirmed,  with  costs.    All  concur- 

Eugene  E.  Dudley,  Respondent,  v.  George  Bullock,  as  Recei^^ 
of  the  Buffalo  and  Lake  Erie  Traction  Company,  Appellant. —  Judgi^st 
and  order  affirmed,  with  costs.     All  concur. 
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Leland  A.  CoLTON,  Reepondent,  v.  Lawrence  R.  Ryckman,  Appel- 
lant.—  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
granted,  with  ten  dollars  costs  to  abide  event.    All  concur. 

William  Ortman,  by  Sarah  G.  Ortman,  His  Guardian  ad  Litem, 
Respondent,  v.  Loins  Sukernbk,  Jr.,  Appellant. —  Judennent  and  order 
affirmed,  with  costs.    All  concur. 

Christopher  W.  McGuire,  an  Incompetent  Person,  etc.,  Respondent, 
V.  Albert  McGuire  and  Another,  Appellants. —  Judgment  affirmed,  with 
costs.    All  concur. 

The  People  op  the  State  op  New  York,  RespondcDt,  v.  Calerqo 
Giambelluca,  Appellant. —  Judgment  of  conviction  and  order  affirmed. 
All  concur. 

Leon  Brothers,  Inc.,  Respondent,  v.  William  M.  Barrett,  as  Presi- 
dent of  the  Adams  Express  Company,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     All  concur. 

Mary  Harriet  Wilson,  Appellant,  v.  Herbert  E.  Richardson,  as 
Executor,  etc.,  and  Others,  Respondents. —  Motion  granted  and  appeal 
dismissed,  with  costs. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  William 
Johnson,  Deceased.—  Motion  granted  and  appeal  dismissed,  with  costs. 

Frank  Nashek,  Appellant,  v.  General  Accident,  Fire  and  Life 
Assurance  Corporation,  Ltd.,  Respondent. —  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 

Harry  L.  Allen,  as  Trustee,  etc..  Appellant,  v.  Helen  Stone,  Respond- 
ent, and  Thirty-nine  Other  Actions  Brought  by  the  Same  Plaintiff  against 
Separate  Defendants. —  Motion  for  reargument  denied.  Motion  to  amend 
decision  denied.     Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

In  the  Matter  of  the  Intermediate  Judicial  Settlement  of  the  Accounts 
of  Security  Trust  Company,  as  Executor,  etc.,  of  James  G.  Ardrby, 
Deceased. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with 
ten  dollars  costs. 

Weed  &  Company,  Respondent,  v.  Lehigh  Valley  Railroad  Company, 
Appellant. —  Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied. 

Abel  R.  Mulder,  Respondent,  v.  United  States  Slicing  Machine 
Company  and  Others,  Appellants. —  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  ten  dollars  costs. 

Glenn  W.  Woodin,  as  Trustee,  etc.,  Respondent,  v.  Stanley  F.  Nowak 
and  Others,  Appellants. —  Motion  for  reargument  denied,  with  ten  dollars 
costs.     Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

In  the  Matter  of  the  Application  of  William  Jones  for  the  RemovsJ 
of  Alfred  Cocomitpos  from  Certain  Premises. —  [See  ante,  p.  920.]  Order 
of  dismissal  vacated  and  case  restored  to  calendar  upon  stipulation  filed. 

J.  Peter  Wirth,  Respondent,  v.  Harry  E.  Rising,  Appellant. —  Appeal 
dismissed  unless  appellant  is  ready  for  argument  on  May  eighteenth. 

Granger  &  Company  and  Others,  Respondents,  v.  Charles  W.  Fink 
and  Others,  Appellants. —  Appeal  dismissed  unless  appellants  shall  file  and 
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serve  printed  papers  and  briefs  by  July  first  and  pay  to  respondents*  attorney 
ten  dollars. 

Granqbr  &  Company  and  Others,  Respondents,  v.  Euqsne  Bubns  aod 
Others,  Api^Uants. —  Appeal  dismissed  unless  appellants  shall  file  aad 
serve  printed  papers  and  briefs  by  July  first. 

In  the  Matter  of  Robert  W.  Farrinqton,  an  Attorney  and  Counselor 
at  Law. —  Issues  raised  by  the  petition  and  answer  referred  to  Hon.  William 
M.  Ross,  official  referee,  to  take  the  proofs  thereon  and  report  the  same  to 
this  court  with  his  opinion. 

Peter  Stauper,  Appellant,  v.  Deo  Brasted,  Respondent. —  Motioa  to 
dismiss  appeal  denied,  without  costs. 

Weed  &  Company,  Respondent,  v.  Williams  Business  Ex  chance, 
Inc.,  Appellant. —  Appeal  dismissed  unless  appellant  shall  file  and  ser\>; 
printed  papers  and  pay  to  respondent's  attorney  ten  dollars  within  thirty 
days. 

Margaret  A.  Young  and  Another,  Respondents,  v.  American  Centra: 
Insurance  Company  of  St.  Louis,  Missouri,  Appellant.  Margas£T.I 
Young  and  Another,  Respondents,  v.  Seneca  Fire  Insurance  Compam 
Appellant. —  In  each  case  order  entered  May  21,  1920,  amended  so  as  to 
reverse  final  judgment  only. 

Mary  Peck,  Appellant,  v.  William  Peck,  Respondent. —  Order  reverafd 
with  ten  dollars  costs  and  disbursements,  and  matter  remitted  to  tk 
Special  Term  for  further  proceedings.  Held,  that  in  view  of  the  damand  f^' 
judgment  contained  in  the  complaint,  respecting  the  custody  of  the  children 
and  the  provisions  of  section  1771  of  the  Code  of  Civil  Procedure,  the  tri. 
court  was  authorized  to  make  provision  for  the  support  and  mainteIUUl^ 
of  the  children.  Kruse,  P.  J.,  Lambert,  Hubbs  and  Davis,  JJ.,  ooaeci: 
Clark,  J.,  not  sitting. 

In  the  Matter  of  the  Application  of  the  City  of  Niagara  Falls,  Respond- 
ent, for  the  Acquisition  of  Land  for  the  Establishment  of  a  City  Ptf^ 
Lena  E.  Zenk,  Appellant. —  Order  affirmed,  with  costs.     All  concur. 

Clara  Andrews  Hals  and  Another,  Respondents,  v.  Michabl  H 
Ripton,  Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  ooneo: 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Fidbutt 
Trust  Company  op  Buffalo  and  Edward  W.  Hamilton,  as  Executors  c' 
the  Estate  of  Lucy  T.  Pumpton,  Deceased.  Fidelity  Trust  Compass 
of  Buffalo,  as  Executor,  etc.,  Api)ellant;  Edward  W.  Hamilton,  *^ 
Executor,  etc.,  Respondent. —  Decree  modified  and  as  so  modified 
affirmed,  without  costs  of  this  appeal  to  either  i>arty.  Held,  whoi^  ^ 
executor  who  is  a  lawyer  seeks  to  charge  for  legal  services  in  addilioii  ^ 
his  fees  as  executor,*  such  services  and  the  value  thereof  should  be  ahov^ 
by  clear  and  convincing  evidence,  apart  from  such  as  are  adminlstnti^ 
The  hypothetical  question  upon  which  the  opinion  of  the  lawyers  as  to  ti:^ 
value  of  the  legal  services  is  based,  covers  services  of  both  kinds,  and  it  - 
difficult  to  tell  upon  what  particular  services  such  opinion  is  founded.  ^' 

♦  See  Code  Civ.  Proc.  §  2753.—  [Rbp. 
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are  of  opinion  that  ^,000  is  ample  compensation  for  all  of  the  services 
rendered  and  that  the  allowance  made  by  the  surrogate  should  be  reduced 
aooordingly.    All  concur. 

Sabah  Caspar,  as  Administratrix,  etc.,  Respondent,  v.  Lbon  T.  Brown, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concur. 

Pennsylvania  Wood  anb  Iron  Company,  Respondent,  v.  New  York 
Car  Wheel  Company,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

In  the  Matter  of  the  Application  of  South  Buffalo  Railway  Company, 
Respondent,  for  Leave  to  Construct  Its  Road  in,  upon  and  across  Lakeview 
Avenue  in  the  Town  of  Hamburg,  New  York.  Superintendent  of  High- 
ways OF  THE  Town  of  Hambubq,  Appellant. —  Order  affirmed,  with  costs. 
All  concur. 

Anna  Czajka,  as  Administratrix,  etc.,  Appellant,  v.  Lehigh  Valley 
Railroad  Company,  Respondent. —  Judgment  affirmed,  with  costs.  All 
concur. 

In  the  Matter  of  the  Arbitration  of  the  Differences  between  Dexter  M. 
Drake,  Respondent,  and  Oscar  C.  Tarbox,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.    All  concur. 

Clarence  W.  Parkinson,  Respondent,  v.  J.  I.  Case  Threshing  Machine 
Company,  Appellant. —  Judgment  affirmed,  with  costs.    All  concur. 

Frank  E.  Tyler,  Respondent,  v.  Ida  M.  Gordon,  Individually  and  as 
Executrix,  etc.,  Appellant. —  Interlocutory  judgment  reversed,  with  costs, 
and  demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to  plead  over 
within  twenty  days,  upon  payment  of  the  costs  of  the  demurrer  and  of  this 
appeal.  Held,  that  the  plaintiff  has  improperly  united  in  his  complaint 
several  causes  of  action,  not  arising  out  of  the  same  transaction,  some  being 
legal  and  some  being  equitable  in  their  nature,  and  calling  for  different 
kinds  of  relief,*  although  an  attempt  is  made  in  the  complaint  to  have  an 
accounting  on  the  several  causes  of  action  set  up  therein.  The  second, 
third,  fourth,  fifth  and  sixth  causes  of  action  do  not  state  facts  sufficient 
therein  to  constitute  a  cause  of  action.    All  concur. 

Independent-Kobnig  Brewing  Company,  Respondent,  v.  New  Tork 
State  Railways,  Appellant. —  Judgment  affirmed,  with  costs.    All  concur. 

Kbnnerly  Smokeless  Coal  Company,  Appellant,  v.  Sylvanus  J.  Macy 
and  Another,  Copartners,  etc.,  Respondents. —  Judgment  and  order  affirmed, 
with  costs.     All  concur. 

Republic  Packing  Corporation,  Respondent,  v.  John  Barton  Payne, 
as  Director-General  of  Railroads,  etc..  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements,  with  leave  to  the  defendant  to  plead 
over  within  twenty  days  upon  payment  of  the  costs  of  the  motion  and  of 
this  appeal.    All  concur. 

Charles  A.  Finnegan,  Respondent,  y.  George  S.  Buck  and  Others, 
as  and  Constituting  The  Council  op  the  City  or  BurvALo,  Appellants. — 
Judgment  affirmed,  with  costs.    All  concur. 

*  See  Code  Civ.  P^oc.  §{  484,  488.— [Rep. 
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William  H.  Rexfobd,  Respondent,  v.  Chauncbt  Frazibr,  Appellant. — 
Judgment  afiftrmed,  with  costs.  Held,  while  we  are  of  the  opinion  that  a 
judgment  for  the  delivery  of  an  undivided  on^half  of  some  of  the  property 
in  question  cannot  be  sustained,  yet  in  view  of  the  fact  that  the  property 
has  been  sold,  as  appears  by  statement  made  upon  the  argument,  and  the 
avails  thereof  are  in  the  hands  of  the  constable,  for  distribution,  we  think 
the  judgment  may  properly  be  affirmed.    All  concur. 

In  the  Matter  of  the  JudicisJ  Settlement  of  the  Accounts  of  Jaicbs  W. 
EoAN,  as  Executor,  etc.,  of  Hannah  Eqan  Mubphy,  Deceased. —  Motion 
for  reargument  denied,  with  ten  dollars  costs.  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied. 

Chables  a.  Finnbgan,  Respondent,  v.  Gbobqb  S.  Buck  and  Others, 
as  and  Constituting  Thb  Council  of  thb  Citt  of  Buffalo,  Appellants. — 
Motion  for  leave  to  appeal  to  Court  of  Appeals  granted. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  William 
Johnson,  Deceased. —  Appeal  dismissed,  without  costs,  ui)on  stipulation 
filed. 

CocHBAN  Box  AND  Manufactubinq  Company,  Respondent,  v.  Monbob 
BiNDEB  BoABD  CoMPANT,  Appellant. —  Motion  for  leave  to  appeal  to  Court 
of  Appeals  granted,  and  questions  for  review  certified. 

Henbt  B.  Wbbeb,  Plaintiff,  v.  The  Statb  of  New  Tobk,  Defendant. — 
Appeal  dismissed,  without  costs,  upon  stipulation  filed. 

William  A.  Manob,  Respondent,  v.  Citt  of  Osweqo,  Appellant. — 
Motion  to  dismiss  appeal  granted,  unless  appellant  shall  file  and  serve 
printed  papers  and  briefs  and  pay  to  r6q)ond6nt's  attorney  ten  dollars  by 
July  first. 

Hydbaulic  Poweb  Company  of  Niaqaba  Falls,  Respondent,  v. 
Pettebone-Catabact  Papeb  Company,  AppeUant.  Hydbaulic  Poweb 
Company  of  Niaoaba  Falls,  Respondent,  v.  Catabact  City  MHiUno 
Company,  Appellant. —  Motion  to  dismiss  appeals  granted,  unless  appellants 
shall  file  and  serve  briefs  by  July  first. 

Spenceb  Kbllogo  &  Sons,  Inc.,  Respondent,  v.  Hudson  Tbadiko 
Company,  Appellant. —  Motion  for  stay  pending  appeal  denied,  without 
prejudice  to  an  application  at  the  Trial  Term  for  a  stay  or  postponement 
of  the  trial. 

J.  Pbteb  Wibth,  Respondent,  v.  Habby  E.  Rising,  Appellant. —  Motion 
granted  and  appeal  dismissed,  with  costs. 

Nelub  Whitmeb,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Order  affirmed,  with  costs.    All  concur. 

Geobgb  E.  Whitmeb,  Respondent*  v.  Intbbnational  Railway  Com- 
pany, Appellant. —  Order  affirmed,  with  costs.    All  concur. 

Joseph  B.  Mang,  Respondent,  v.  John  M.  Holland  and  Another, 
Appellants. —  Judgment  and  order  affirmed,  with  costs.    All  concur. 

In  the  Matter  of  the  Application  of  Bibnby  Clabk,  for  a  Writ  of  Certiorari, 
to  Review  the  Action  of  the  Mayob  op  the  City  op  Fulton. —  Application 
denied,  as  a  matter  of  law  and  not  in  the  exercise  of  any  disOTCtion.  Held, 
that  a  writ  of  certiorari  does  not  lie  to  review  the  action  of  the  mayor. 
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Abtbub  L.  Van  Ettbn  and  Medbric  Trudeau,  Respondents,  v. 
Sphinx  Hou>inq  CoBPoaAnoN,  Appellant,  Impleaded  with  Walter  C. 
Laidlaw  and  Robert  A.  Laidlaw,  Copartners,  Doing  Business  under  the 
Finn  Name  of  Spencer  Lxticber  Company,  and  Others,  Respondents. 
Chableb  M.  Hibbchfeldeb  and  Otheors,  Appellants. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements,  upon  the  opinion  of  Stephens,  J., 
delivered  at  Special  Term.  [Reported  in  114  Misc.  Rep.  436.]  All 
oonoar. 


Third  Department,  May,  1921.* 

The  People  of  the  State  of  New  Tobk  ex  rel.  Habbt  B.  Weatherwax, 
Respondent,  v.  Jambs  R.  Watt,  as  Mayor  of  the  City  of  Albany,  Appellant. 

MoruiaiftTM— toAsn  writ  will  isstie  to  require  enforcemerU  of  Transportation 
CoTpoToHone  LaWy  §  26.  t 

Appeal  from  an  order  of  the  Supreme  Court,  entered  in  the  Albany  county 
clerk's  office  April  16,  1921,  granting  an  application  for  a  peremptory  writ 
of  mandamus. 

Per  Curiam:  The  court  is  clearly  of  the  opinion  that  the  persons  operat- 
ing the  vehicles  in  question  are  guilty  of  a  crime.  It  is  equally  clear  that 
it  is  the  duty  of  the  mayor  to  take  care  that  the  law  against  the  commission 
of  such  crimes  is  executed  and  enforced,  which  up  to  the  present  time  he 
has  refused  to  do.  The  able  and  comprehensive  opinion  of  Mr.  Justice 
Hinman  at  SpecisJ  Term  renders  further  discussion  unnecessary.  [Reported 
fn  115  Misc.  Rep.  120.]    Order  unanimously  affirmed,  with  costs. 


First  Department,  June,  1921. 

Habbt  Lipbhitz,  as  Administrator,   etc.,   Respondent,   v,   Richard   Fitz- 
patrick.  Inc.,  Appellant,  Impleaded  with  Another. 

'    Maeier  and  servant  —  permissum  to  appeal  to  Court  of  Appeals  granted. 

Motion  by  the  defendant  for  leave  to  appeal  to  the  Court  of  Appeals 
from  a  judgment  entered  upon  an  order  of  the  Appellate  Division  affirming 
a  judgment  of  the  Supreme  Court,  New  York  county,  and  an  order  denying 
a  motion  for  a  new  trial.     [See  196  App.  Div.  940.] 

Per  Curiam:  The  troublesome  question  involved  in  this  case,  namely, 
who  is  the  master,  and  so  responsible  for   the  negligence  of  the  servant, 

'    *  For  other  decisions  of  this  term,  see  ante,  p.  901. 

t  Added  by  Laws  of  1915,  chap.  667,  as  amd.  by  Laws  of  1919,  chap. 
307.— [Rbp. 

App.  Div.-  Vol.  CXCVII.        59 
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under  the  doctrine  of  respondeat  superior,  has  not  yet  been  so  settled  as  to 
remove  a  particular  case  from  the  realm  of  uncertainty.  The  motion  for 
•reargument  is  denied,  and  the  application  for  leave  to  appeal  to  the  Court 
of  Appeals  granted.  Present  —  Clarke,  P.  J.,  Laughhn,  Dowling,  Merrell 
and  Oreenbaum,  JJ.    Motion  for  leave  appeal  granted. 


Morris  &  Company,  Respondent,  v.  The  Southern  Express  Company, 

Appellant. 
Pleadings  —  separate  causes  of  action  should  be  separately  stated  and  numbered. 

Appeal  from  an  order  of  the  Supreme  Court,  entered  in  the  New  York 
county  clerk's  office  April  6,  1921,  denying  defendant's  motion  to  compel 
service  of  an  amended  complaint  separately  stating  and  numbering  causes 
of  action. 

Per  Curiam:  As  the  complaint  alleges  different  shipments  from  different 
points  on  different  dates,  each  shipment  must  have  been  evidenced  by  a  bill 
of  lading  under  the  Interstate  Commerce  Law  and  the  Federal  Bill  of  Lading 
Law,*  and  hence  each  shipment  would  be,  under  the  contract,  evidenced  by 
the  bill  of  lading  and  give  rise  to  a  separate  cause  of  action.  The  order  is, 
therefore,  reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ.  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  granted,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  The  People  of  the  State  of  New 
York,  by  Jesse  S.  Phillips,  as  Superintendent  of  Insurance,  Appellant, 
for  an  Order  to  Take  Possession  of  the  Property  and  Liquidate  the  Business 
of  the  Casualty  Company  of  America.  In  the  Matter  of  the  Claim  of 
Claude  M.  Badgley,  Respondent,  Miscellaneous  Claim  No.  1. —  Order 
affirmed  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Michael  Meade,  an  Infant,  by  Winnie  Meade,  His  Guardian  ad  Litem, 
Respondent,  v.  Motor  Haulage  Co.,  Inc.,  Appellant,  Impleaded  with 
Another. —  Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  «vent,  unless  plaintiff  stipulates  to  reduce  judgment 
as  entered  to  the  sum  of  $20,112.20;  in  which  event  the  judgment  as  so 
modified  and  the  order  appealed  from  are  affirmed,  without  costs,  on  the 
authority  of  Charles  v.  Barrett  [ante,  p.  684),  handed  down  herewith.  Settle 
order  on  notice.  P^sent  —  Dowling,  Laughlin,  Smith,  Merrell  and  Qreen- 
baum,  JJ. 

♦See  Interstate  Commerce  Act  (24  U.  S.  Stat,  at  Large,  386),  §  20,  as 
amd.  by  34  id.  593,  596,  §  7;  38  id.  1196,  1197,  chap.  176,  and  39  id.  441, 
442,  chap.  301;  Federal  Bills  of  Lading  Act,  being  39  U.  S.  Stat,  at  Large, 
638,  chap.  415.— [Rep. 
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HoBAC£  H.  Oallo,  Respondent,  v.  Isidob  Feldbaum  and  Another,  Copart- 
ners, etc.,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Qreenbaum,  J  J.     Clarke,  P.  J.,  dissenting. 

MiBiAM  Bbombebgeb  and  Another,  Respondents,  v.  The  Sun  and  News 
PuBLisHiNo  Company,  Appellant,  Impleaded  with  Another. —  Order 
affirmed,  with  ten  dollars  oosts  and  disbursements.  No  opinion.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Qreenbaum,  JJ. 

Alfbsd  B.  Adams  and  Another,  ttRespondents,  v.  Mabcellus  Habtley 
DoDOB  and  Samuel  F.  Pbyob,  Conducting  or  Heretofore  Conducting 
Business  under  the  Name  of  the  Remington  Abms-Union  Metaluc  Cab- 
TBiDOE  Company,  Appellants. —  Order  reversed  and  motion  granted  on 
payment  of  full  costs  of  action  to  date  to  be  taxed,  and  with  leave  to  plaintiff 
if  so  advised  to  discontinue  without  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Qreenbaum,  J  J. 

Alfbbd  B.  Adams  and  Others,  Respondents,  v.  Mabcellus  Habtley 
DoDGX  and  Samuel  F.  Pbyob,  Conducting  or  Heretofore  Conducting 
Business  under  the  Name  of  the  Remington  Abms-Union  Metallic  Cab- 
TRiDOs  Company,  Appellants. — Appeal  di8mi88ed,^with  ten  dollars  costs  and 
disbursements  to  respondents.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Meirell  and  Qreenbaum,  JJ. 

Phbnix  Cheese  Company,  Respondent,  v.  Jutz-Pfluke  Packing 
Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  DowUng,  Merrell 
and  Qreenbaum,  JJ.    Merrell,  J.,  dissenting. 

Naday  &  Fleischeb,  Inc.,  Respondent,  v.  Chables  M.  Qoldbebg, 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs,  on  the  ground  that  plaintiff  has 
not  made  out  a  sufficiently  clear  case  to  warrant  the  granting  of  a  temporary 
injunction,  and  without  determining  the  merits  of  the  action  in  advance 
of  trial.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Qreen- 
baum, JJ. 

Naday  &  Fleischeb,  Inc.,  Appellant,  v.  Chables  M.  Qoldbebg, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Metrell  and 
Qreenbaum,  JJ. 

In  the  Matter  of  the  Petition  of  Leon  Isbael  &  Bbos.,  Inc.,  Respondent, 
for  an  Order  Directing  that  the  Arbitration  Provided  for  in  the  Certain 
Contract  in  Writing  Entered  into  between  Said  Petitioner  and  Mint 
Pboducts  Company,  Inc.,  Appellant,  Dated  June  19,  1920,  Proceed  Pur- 
suant to  the  Provisions  of  Said  Contract  and  of  the  Arbitration  Law  of  the 
State  of  New  York.* — Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Piresent  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Qreenbaum,  JJ. 

*  See  Consol.  Laws,  chap.  72;  Laws  of  1920,  chap.  275.  Since  amd.  by 
Laws  of  1921,  chap.  14.— [rsp. 
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Catherine  Parry,  Respondent,  v.  George  C.  Moxon,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin»  Dowling,  Merrell  and  Greenbanm,  JJ. 

Paul  Whitcomb,  Respondent,  v.  Matilda  Weibbbckbr  and  Others, 
Individually  and  as  Executors  and  Trustees,  etc.,  Appellants. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  PttMont 
-^  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

August  £.  Stbffbn,  Suing  on  Behalf  of  Himself  and  of  Other  Stooldu^ders 
etc..  Appellant,  v.  Willite  Road  Construction  Company  of  New  York, 
Inc.,  and  Others,  Respondents. —  Order  affirmed,  with  ten  dollars  oosts  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

Benjamin  C.  Emanuel,  as  Administrator,  etc.,  of  Joseph  Gboppbr, 
Deceased,  Respondent,  v.  Meth  &  Groppbr  Co.,  Inc.,  and  Others,  Appel- 
lants, Impleaded  with  Others. —  Order  affirmed,  with  ten  dollars  oosts  and 
disbursements;  the  date  for  the  examination  to  proceed  to  be  fixed  in  the 
order.  No  opinion.  Settle  wder  on  notice.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Ida  C.  Imandt,  Respondent,  v.  Emil  B.  Imandt,  Appellant. —  Order 
modified  by  striking  out  provision  for  counsel  fee  and  by  reducing  alimony 
to  thirty  dollars  per  week,  and  as  so  modified  affirmed,  without  oosts.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Green- 
baum, JJ. 

Helen  Pasch,  Respondent,  v.  George  W.  Thompson,  Appellant.— 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted 
upon  payment  by  defendant  of  taxable  oosts  to  date  of  motion  and  ten  dollars 
costs  of  motion.  No  opinion.  Pk«sent  —  Clarke,  P.  J.,  Laughlin,  Dowling. 
Merrell  and  Greenbaum,  JJ. 

Julia  Pasch,  Respondent,  v.  George  W.  Thompson,  AppeDaot." 
Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted 
upon  payment  by  defendant  of  taxable  costs  to  date  of  motion  and  ten  dollars 
costs  of  motion.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

Grace  H.  Cassidy,  Appellant,  v.  Abnbr  W.  Cassidy,  Respondent- 
Order  affirmed,  without  costs.  No  opinion.  I^resent —*  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Gaillard  Realty  Co.,  Inc.,  Respondent,  v.  Franco  Electric  Corpora- 
tion, Defendant,  Impleaded  with  Franco  Realty  Corporation,  Appellant. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  oiHnion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Josephine  Park  Tbarlb,  Appellant,  Respondent,  v.  Conway  Tbarle, 
Respondent,  Appellant. —  Order  affirmed,  without  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  DowMng,  Merrell  and  Greenbanm,  J  J. 

Louis  B.  Christman,  Respondent,  v.  Union  Railway  Company  of  tm 
City  of  New  York,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  oosts.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbanm,  JJ. 
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Bernard  McSweenby,  an  Infant,  by  Bernard  E.  McSweeney  and 
Another,  His  Guardians  ad  Litem,  Respondent,  v.  Union  Railway  Com- 
pany OF  THE  City  of  New  York,  Appellant. —  Order  reversed,  with  ten 
dollare  oosts  and  disbursements,  and  motion  denied,  with  ten  dollars  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughhn,  Dowling,  Merrell  and 
Greenbaum,  JJ. 

In  the  Matter  of  the  Pkrobate  of  the  Last  Will  and  Testament  of  Francis 
H.  Rose,  Deceased.  Edwin  Ross  and  Others,  Appellants;  Andrew  J. 
EwALD  and  Another,  Executors,  etc.,  and  Another,  Respondents. —  Order 
affirmed,  with  ten  dollars  oosts  and  disbursements.  No  opinion.  Present 
•^  Clarke,  P.  J.,  I^ughlin,  Dowling,  Metrell  and  Oreenbaum,  J  J. 

The  People  of  the  State  op  New  York  v.  William  Keys. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

Annie  Sghall  v.  S.  Monday  &  Sons. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

Charles  Sghall,  an  Infant,  etc.,  v.  S.  Monday  &  Sons. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Margaret  Curran,  as  Administratrix,  etc.,  v.  Old  Dominion  Steam- 
ship Company. —  Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs. 
Pl*esent  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Staniblaw  Jandrunewicz  v.  Cornwall  Kaolin  Company. —  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  oosts.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  MerreU  and  Greenbaum,  JJ. 

Mark  Epman  and  Others  v.  Arthttr  M.  Cox  and  Others. —  Motion  to 
dismiss  appeal  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Menrell  and  Greenbaum,  JJ. 

In  the  Matter  of  Knickerbocker  Life  Inbijrance  Company.  The 
People  of  the  State  of  New  York  v.  Knickerbocker  Life  Insurance 
Company. —  Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs.  Present 
—  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Herbert  Benson,  an  Infant,  etc.,  v.  Henry  Behlino. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.» 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Capptol  Woolen  Company,  Inc.,  v.  Thomas  Rubin. —  Motion  to  dis- 
miss appeal  granted,  with  ten  dollars  oosts,  unless  appellant  procure  his 
points  to  be  filed  within  ten  days  fix)m  service  of  order.  Present  —  Clarke, 
P.  J.,  laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Firemen's  Mutual  Benefit  Association  of  the  City  op  New  York 
v.  James  D.  Clifford. —  Motion  to  dismiss  appeal  denied,  with  ten  dollars 
costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Green- 
baum, JJ. 

Dirk  Boer  and  Others  v.  Marcelino  Garcia. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 
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WOODHOUSE,  StOLL  &  CoMPANT,  InC,  V.  ROBSVILLB  SiLK  MILL6  COM- 
PANY.—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs.    Present 

—  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  J  J. 
Victor  E.  Mayer  v.  Isidor  Bierman  and  Others. —  Motion  to  disnuEs 

appeal  granted,  with  ten  dollars  costs.    Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 
Bird  S.  Colbr,  on  Complaint  of  Marion  Sidbll,  v.  John  A.  Corcoran. 

—  Motion  to  dismiss  appeal  denied.    Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Hyman  Rosenberg  v.  Parker  Sheet  Metal  Works  and  Others.— 
Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant 
comply  with  terms  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

Evelyn  B.  MacConnell  v.  Alice  Miller. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs,  unless  appellant  comply  with  terms  of  order. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Joseph  Cohen  v.  Morris  Horn,  Impleaded,  etc. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Present  -r  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

George  C.  Heimerdinger  v.  Employers'  Liability  Assurance  Cor- 
poration.— Application  denied,  with  ten  dollars  costs.  Order  signed. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

William  H.  Black  and  Others  v.  Inez  M.  Cousins. — ^Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  J  J. 

Sylvan  Mortgage  Company,  Inc.,  v.  Albert  M.  Stadler. — ^Applica- 
tion granted.  Order  signed.  Rresent  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

David  Robson  v.  Nathan  J.  Miller  and  Others. — ^Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Sophia  Kadetz  v.  Charles  Harwood. — Application  denied,  with  ten 
dollars  costs.  Order  signed.  P^sent  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

Henrietta  L.  Bobbb  and  Others  v.  Massachusetts  Bonding  and  Insur- 
ance Company. — ^Application  denied,  with  ten  dollars  costs.  Order  signed. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

CuYLER  Realty  Company  v.  The  Teneo  Company,  Inc. —  Motion  for 
leave  to  appeal  granted;  motion  for  reargument  denied.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Pennsylvania  Brake  Beam  Company  v.  William  H.  Walker.— 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Mandel  Gottesman  v.  Furness,  Withy  &  Company,  Ltd. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowiing, 
Merrell  and  Greenbaum,  JJ. 

Central  Union  Trust  Company  of  New  York  v.  Camilla  Weidbnfbld 
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and  Others.— Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  J  J. 

In  the  Matter  of  Sbbvicb  Street,  etc. —  Motion  denied,  with  ten  dollars 
costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Green- 
baum,  JJ. 

Benjamin  Pitoff  v.  Westinghouse,  Chtjbch,  Kbri^  &  Company. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  The  Pennsylvania 
Railroad  Company  v.  John  P.  Leo  and  Others. —  Motion  granted.  Ques- 
tion to  be  certified  on  settlement  of  order.     Settle  order  on  notice.    Present 

—  Dowling,  Laughlin,  MerreU  and  Greenbaum,  JJ. 

ExTDORA  S.  Van  Horn  v.  Frank  M.  Van  Horn,  Impleaded,  etc. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Merrell  and  Greenbaum,  JJ. 

United  States  Trust  Company  of  New  York  and  Others,  as  Trustees 
etc.,  V.  James  G.  Blake  and  Others. —  Motion  denied  as  being  unnecessary. 
Under  section  1336  of  the  Code  of  Civil  Procedure,  where  final  judgment  is 
rendered  in  the  court  below  after  the  refusal  by  the  Appellate  Division  of 
a  new  trial  upon  an  application  made  in  the  first  instance  at  a  term  thereof, 
the  party  aggrieved  may  appeal  directly  from  the  final  judgment  to  the 
Court  of  Appeals.  The  final  determination  of  this  court  herein  being  in 
efiPeot  a  modification  of  the  judgment  directed  by  the  trial  court,  such  appeal 
may  be  taken  as  of  right.  (Code  Civ.  Proc.  §  190,  subd.  I.)  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Mary  Burke  and  Others  v.  New  York  University. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

Linda  Miller  v.  Paul  Praqer  and  Others. —  Motion  denied.    Present 

—  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 
Moody  Engineering  Company,  Inc.,  v.  Catalana  db  Gas  Electric- 

iDAD,  S.  A. —  Order  resettled  and  filed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

C.  Itoh  &  Company,  Ltd.,  v.  Boyer  Oil  Company,  Inc. —  Motion 
granted  and  time  to  serve  and  file  record  on  appeal  extended  thirty  days 
from  service  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
*   and  Greenbaum,  JJ. 

Archibald  Wiluamson  and  Others  v.  Uchida  Trading  Company,  Ltd. 

—  Stay  pending  appeal  granted.  Settle  order  on  notice.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Elizabeth  A.  Levy  v.  Jesse  B.  Levy. —  Orders  filed.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  J  J. 

In  the  Matter  of  Ralph  T.  Stanton,  an  Attorney. —  Reference  ordered 
to  Hon.  John  J.  Freedman,  official  referee.     Settle  order  on  notice.    Present 

—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Henry  Shapiro  and  Another,  Doing  Business  under  the  Name  of  Her- 
bert Hecht  &  Co.,  Respondents,  v.  Kenmarb  Auto  Company,   Inc., 
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Appellant. —  Judgment  and  order  affirmed,  with  oosts.  No  opinion. 
Present  —  Dowling,  Laughlin,  Smith,  Merrotl  luid  Qreenbaum,  JJ.  Green- 
baum,  J.,  dissents.  Dowling,  J.,  dissents  on  the  ground  that  the  plaintiffs 
have  failed  to  establish  that  they  procured  a  customer  who  was  financially 
able  to  enter  into  a  lease  or  sublease  of  the  premises  in  question. 

Gideon  Dakin,  Respondent,  v.  Brttgb  D.  Titman  and  Another,  Appd- 
lants. —  Determination  affirmed,  with  costs.  No  opinion.  Preaeiit  — 
Dowling,  Laughlin,  Smith,  Merrell  and  Qreenbaum,  JJ. 

His  Majesty,  Kino  op  the  United  Kingdom  of  Gbbat  Bbitain  akd 
Ireland  and  of  the  British  Dominions  Beyond  the  Sea,  Empbbor  or 
India,  Respondent,  v.  Manning,  Maxwell  &  Moorb,  Inc.,  Appellant.— 
Order  affirmed,  with  ten  dollars  oosts  and  disbursements,  with  leave  to  defend- 
ant to  withdraw  demurrer  and  to  answer  on  payment  of  said  oosts  and  ten 
dollars  costs  of  motion  at  Special  Term.  No  opinion.  Present  —  Doiriing, 
Laughlin,  Smith,  Merrell  and  Qreenbaum,  JJ.    Smith,  J.,  diasenling. 

Brodsky  &  SovAK,  Inc.,  Respondent,  v.  Frank  Brodskt  and  Another, 
Defendants,  and  Karl  Byoir,  Appellant,  Individually  and  as  CSopartnen, 
etc. —  Order  affirmed,  with  ten  dollars  costs  and  disbursementa,  with  leave 
to  defendant  to  withdraw  demurrer  and  to  answer  on  payment  of  said  oosts 
and  ten  dollars  costs  of  motion  at  Special  Term.  No  optmon.  Pkeaent  — 
Dowling,  Laughlin,  Smith,  Merrell  and  Qreenbaum,  JJ. 

Anna  Mulligan,  Respondent,  v.  F.  W.  Woolworth  Compant,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present- 
Dowling,  Laughlin,  Smith,  Merrell  and  Qreenbaum,  JJ. 

Ira  Lester  Wood,  Respondent,  v.  Samson  D.  Oppenhsim  and  Others, 
Appellants. — Judgment  aifirmed,  with  costs.  No  opinion.  Present — 
Dowling,  Laughlin,  Smith,  Merrell  and  Qreenbaum,  JJ. 

Herbert  R.  Snyder,  Respondent,  v.  Charles  Putsbl,  AppeUant.— 
Order  reversed  and  motion  for  new  trial  granted,  with  oosts  to  appellant  to 
abide  event,  on  the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence. Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merr^  and  Qreen- 
baum, J  J.     Dowling  and  Merrell,  JJ.,  dissenting. 

Henry  Yoos,  an  Infant,  by  Henry  Yoos,  His  Guardian  ad  lit^n. 
Respondent,  v.  Third  Avenue  Railway  Company,  App^lant.-^  Judgment 
and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  judgment  as  entered  to  the 
sum  of  $12,151.60;  in  which  event  the  judgment  as  so  modified  and  the  order 
appealed  from  are  affirmed,  without  costs.  No  opinicm.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaam,  JJ. 

Henry  Yoos,  Respondent,  v.  Third  Avenue  Railway  Company, 
Appellant. — Judgment  and  order  affirmed,  with  costs.  No  opinion.  I¥eeent 
—  Clafke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Qreenbaum,  JJ. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Qsoroe 
DiBENA,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Qreenbaum,  JJ. 

Albert  Hbye,  Respondent,  v.  American  Chemical  Eduction  Com- 
pany, Impleaded  with  Harriett  A.  Scrreiter  and  Another,  as  Exeeatrices, 
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eto.,  AppeUaats. —  Order  affirmed,  with  ten  doUars  oosts  and  disbursements, 
with  leave  to  defendants  to  withdraw  demurrer  and  to  answer  on  payment 
of  said  costs  and  ten  dollars  oosts  of  motion  at  Special  Term.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Qreenbaum,  JJ. 

Thb  Pboplb  of  the  Statb  of  New  York,  Respondent,  v.  Samuel  Hole- 
man,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Merrell  and  Qreenbaum,  JJ.  Clarke,  P.  J.,  and 
Merrell,  J.,  dissenting. 

Frank  S.  Tagqart,  Appellant,  v.  Cuprite  Sulphur  Corporation  and 
Oth^s,  Respondents,  Impleaded  with  Others. —  Judgment  affirmed,  with 
oosts.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell 
and  Greenbaum,  JJ. 

Alfred  F.  Leopold,  Respondent,  y.  Jambs  A.  Allison,  Appellant, 
Impleaded  with  Another. —  Judgm^it  and  order  aflbrmed,  with  costs.  No 
opinion.  lYesent  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Green- 
baum, JJ. 

Chatham  and  Phbnix  National  Bank  of  the  City  op  New  York, 
Respondent,  v.  Sugar  Products  Company,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  of  said  costs  and  twenty  dollars 
costs  of  motions  at  Special  Term.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

MosEs  Jacobs,  Respondent,  v.  Thompson-Starrbtt  Company,  Inc., 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Virginia  D.  Cosby,  Appellant,  v.  Arthur  F.  Cosby,  Respondent. — 
Judgment  affirmed,  without  costs.  No  opinion  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

L.  Samuel  Manson,  Appellant,  v.  New  York  Times  Company,  Respond- 
ent.—  Judgment  and  order  affirmed,  with  oosts.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Merrell  and  Greenbaum,  JJ. 

Mary  E.  Riley,  Substituted  as  Plaintiff  in  the  Place  and  Stead  of  David 
Lawton,  Deceased,  Appellant,  v.  James  McGbe  and  Others,  Respondents, 
Impleaded  with  James  Lawton  and  Others,  Appellants. —  Judgment 
affirmed,  with  costs.  No  opinion.  P^resent  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Clara  L.  Sbldbn,  as  Committee,  etc.,  of  Clarence  Sbldbn,  an  Incom- 
petent Person,  Appellant,  v.  B.  T.  Babbit,  Inc.,  Respondent. —  Order 
affirmed,  with  costs.  No  opinion.  lYesent  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Merrell  and  Greenbaum,  JJ. 

Walter  Bauer,  Appellant,  v.  American  Chicle  Company,  Respondent. 
—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  r- 
Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

Henry  Bennett  Leary  and  Another,  Copartners,  etc.,  Respondents,  v. 
Stanislaus  Peter  Matthew  Charlbb  De  Ridder,  Appellant. —  Judgment 
affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Smith,  Page  and  Merrell,  JJ. 
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JuLins  KuPATT,  Appellant,  v.  American  Railway  Expbesb  Company, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Pk^sent  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  J  J. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Frbdbbicx 
Gebhabd,  Deceased,  as  a  Will  of  Real  and  Personal  Property.  Fredbrick 
Gbbhard,  Appellant;  Vaubntine  Qebrard,  Respondent. —  Order  affirmed, 
with  costs.  No  opinion.  I^resent  —  Clarke,  P.  J.,  Laughlin,  Smith,  P^ige 
and  Merrell,  JJ. 

Angeline  M.  V.  AxTFiBRO,  Respondent,  v.  Terminal  and  Town  Taxi 
Corporation,  Appellant. —  Judgment  and  order  reversed  and  new  trial 
ordered,  with  costs  to  appellant  to  abide  event,  upon  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence  on  both  issues  of  negligence. 
Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

Mary  Murphy,  an  Infant,  by  Jane  Murphy,  Her  Guardian  ad  Litem, 
Respondent,  v.  Eighth  Avenue  Railroad  Company,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Smith,  Page  and  Merrell,  JJ.     Clarke,  P.  J.,  dissenting. 

George  Gillman,  Respondent,  v.  Morris  Suderov,  Appellant. — Judg- 
ment and  order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  on  the  ground  that  the  verdict  was  against  the  weight  of  the 
evidence.    Present  —  Clarke,  P.  J.,  laughlin.  Smith,  Page  and  MerreU,  JJ. 

Martha  Kamioner  Kraus,  Appellant,  v.  Nathaniel  Kraus,  Respondent. 
— Judgment  affirmed,  without  costs.  No  opinion.  Plresent  —  Clarke, 
P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

The  Motion  Picture  Trade  Directory  Company,  Inc.,  Appellant,  v. 
Laird  H.  Wallace  and  Another,  Individually  and  as  Copartners,  etc., 
Respondents. —  Determination  affirmed,  with  costs.  No  opinion.  Present 
—  Clarke,  P.  J.,  LaughUn,  Smith,  Page  and  Merrell,  JJ.  Laughlin  and 
Smith,  JJ.,  dissenting. 

Joseph  Zelenko  and  Another,  Copartners,  etc.,  Respondents,  v.  Meyer 
Neumann,  Doing  Business  under  the  Trade  Name  of  Manhattan  Maid 
Dress  Co.,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments, with  leave  to  defendant  to  withdraw  demurrer  and  to  answer  on 
payment  of  said  costs  and  twenty  dollars  costs  of  motions  at  Special  Term. 
Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Law  of  the  Estate 
of  Mary  A.  Early,  Deceased.  Charles  M.  Early,  Individually  and  as 
Administrator,  etc.,  and  Another,  Appellants;  Comptroller  of  the  Stats 
OF  New  York,  Respondent. —  Order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

Marcus  Eberhart,  Respondent,  v.  The  Royal  Bank  of  Canada, 
Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  MerreU,  JJ. 

William  L.  Tucker,  Appellant,  v.  Celestino  Piva,  Respondent. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

United   States   Plywood   Company,    Inc.,    Respondent,    v.    Nathan 
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Goldsmith  aad  Others,  Constituting  the  Firm  of  L.  Goldsmith  &  Son, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Fjresent  —  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Mer- 
reU,  JJ. 

S.  Candel  Company,  Inc.,  Respondent,  v.  Abbaham  Ratkowskt, 
A]^)ellant. — Judgment  and  order  affirmed,  with  costs.  No  opinion.  Plresent 
—  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Merrell,  JJ. 

Esther  Blumbnthal  v.  Louis  Schwartz. —  McjJ^ion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Edward  Hawret,  an  Infant,  etc.,  v.  Herman  Brand,  Inc. —  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Erno  Biro  v.  New  York  Herald  Company. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Mihaly  Breuer  v.  New  York  Herald  Company. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Jacob  B.  Davis  v.  Jacob  Friedman  and  Others. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  James  L.  Randolph,  Deceased. —  Motion  to  dismiss 
appeal  denied,  and  deposit  in  lieu  of  undertaking  and  notice  thereof  per- 
mitted to  be  made  and  given  nunc  pro  tunc  as  of  date  of  filing  notice  of 
appeal.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Rebecca  Weis  and  Others,  as  Executors,  etc.,  v.  Marc  Klaw  and  Others, 
as  Executors,  etc. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars 
costs.    Fjresent  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Alice  R.  Shevun  v.  George  A.  Shbvun. —  Motion  to  dismiss  appeal 
granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

In  the  Matter  of  John  H.  Strezlecki,  Deceased. —  Motions  to  dismiss 
appeals  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

J.  H.  &  C.  K.  Eagle  Company,  Inc.,  v.  Harry  Stbrnberq. —  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant  comply 
with  terms  of  order.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Woodhousb,  Stoll  &  Company,  Inc.,  v.  Rosbvillb  Silk  Mills  Com- 
pany.—  Motion  granted  and  motion  to  dismiss  appeal  granted,  with  ten 
dollars  costs,  unless  appellant  comply  with  terms  of  order.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Leon  Israel  &  Bros.,  Inc.,  and  Mint  Products  Com- 
pany, Inc. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Alonzo  R.  Peck  and  Others  v.  Samuel  S.  Peck  and  Others. —  Motion 
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denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Bronbon  Winthrop  and  Others,  as  Executors,  etc.,  v.  The  Banv  for 
Savings. —  Motion  denied,  with  ten  dollars  costs.  F^resent  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Thb  Standard  Casino  Company,  Inc.,  v.  California  Casing  Com- 
pany, Inc. —  Motion  denied,  with  ten  dollars  ooffts.  F^resent  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Charles  G.  Mandbvtlle  v.  College  of  the  Cpft  of  New  York. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling. 
Smith,  Page  and  Greenbaum,  JJ. 

Sam  Zweifler  v.  Pttblic  Bank  of  New  York  City,  etc. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

The  Sherwood  Company  v.  Otto  Volksning. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  J  J. 

Roy  J.  PoMEROY  v.  New  York  Hippodrome  Corporation. —  Motion 
denied,  with  ten  dollars  costs.  Plresent  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Knut  Hxtltman  and 
Others  v.  John.  F.  Gilchrist,  as  Commissioner,  etc. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Harry  Lipbhitz,  as  Administrator,  etc*,  v.  New  York  Steam  Company, 
Inc. —  Motion  for  reargument  denied.  Motion  for  leave  to  appeal  granted. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

George  Nocolaideb  v.  Amedee  Vuccino  and  Others. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

J.  Harvey  Finch  y.  L.  B.  Foster  Company,  Inc. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Charles  Haldane  v.  Nash  Rock  wood. —  Motion  granted.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Sadie  ZaSlawsky  and  Others,  as  Executors,  etc.,  v.  Louis  Schwabts. — 
Motion  for  stay  granted.  Settle  order  on  notice.  Present  —  Clarice,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

James  B.  Young  v.  Max  Hahn. —  Motion  for  stay  pending  appeal 
granted.  Settle  order  on  notice.  Present  —  Clarke,  P.  J.,  Dowitng, 
Smith,  Page  and  Greenbaum,  JJ. 

Thomas  D.  Kelliher  v.  O'Brien  Mori  arty  Company,  Inc.,  and  Others. 
—  Motion  denied.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Success  Waist  Company,  Inc.,  v.  The  Wigwam  Company. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 
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Stella  H.  Kbatinq  and  Others  v.  Emma  S.  Hammerbtbin,  Individually 
and  as  Exeoutriz,  etc.,  and  Others. —  Motion  to  dismiss  appeal  granted, 
with  ten  doUan  oosts.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Qreenbaum,  JJ. 

RoTABT  Shibt  Compant  V.  Adolph  Gluok. —  Motion  dismissed,  with 
ten  dollars  costs,  and  stay  vacated.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Samuel  Tremper 
LoxQMAN,  Deceased,  as  a  Will  of  Real  and  Personal  Property.  Rose 
Hbllman  Longman,  Appellant;  Tremper  Longman,  Executor,  etc.,  and 
Another,  Respondents. —  Decree  and  order  affirmed,  with  oosts.    Present 

—  Clarke,  P.  J.»  Laughlin,  Smith,  Page  and  Merreli,  JJ. 

Walter  Francis  Duke,  an  Infant,  by  Wiluam  F.  Duke,  His  Guardian 
ad  litem,  Respondent,  v.  Israel  Kbrner,  Appellant. —  Judgment  and 
order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide  event, 
unless  phuntifP  stipulates  to  reduce  the  judgment  as  entered  to  the  sum  of 
$5,177.73;  in  which  event  the  judgment  as  so  modified  and  the  order  appealed 
from  are  affirmed,  without  costs.  No  opinion.  Settle  order  on  notice. 
Present  —  Clarke,  P.  J.,  laughlin,  Smith,  Page  and  Merreli,  J  J. 

In  the  Matter  of  the  Arbitration  between  The  Standard  ELnitting 
Company,  Inc.,  Respondent,  and  Benjamin  Cohen,  Appellant. —  Judgment 
and  orders  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Smith,  Page  and  Merreli,  JJ. 

Harold  H.  Seaton,  Respondent,  v.  Alexander  McWhirtbr,  Impleaded 
with  Henry  Wexsmann,  as  Receiver  of  the  Union  Ship  and  Dock  Com- 
pany, Appellant. —  Judgment  affirmed,  with  costs.    No  opinion.    Present 

—  Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  MerreU,  JJ. 

MuNBON  G.  Shaw  and  Others,  Surviving  Partners,  etc..  Respondents,  v. 
Milton  Manufacturing  Company,  Limited,  a  British  Corporation, 
Appellant. —  Order  affirmed,  with  ten  dollars  oosts  and  disbursements.  No 
(pinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum, 
J  J.    Page  and  Greenbaum,  JJ.,  dissenting. 

MuNsoN  G,  Shaw  and  Others,  Surviving  Partners,  etc.,  Respondents,  v. 
Milton  Manufacturing  Company,  Limited,  a  British  Corporation, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ.    Page  and  Greenbaum,  JJ.,  dissenting. 

Jeannib  Dunlop,  Respondent,  v.  L.  Lawrence  Weber  and  Others, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  Endbrs  Sales  Company,  Respondent,  v.  A.  C.  Penn,  Inc.,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opin- 
ion.   Plresent  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Katherinb  J.  McGovBRN,  Respondent,  v.  Transportbs  Marittmos 
DO  EsTADo,  Defendant.  Federal  Line,  Inc.,  Appellant. —  Order  affibrmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
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Thomas  Db  Simons,  Respondent,  v.  Transportbs  Maritimos  do  Estado, 
Defendant.  Federal  Line,  Inc.,  Appellant. —  Order  afifirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Thomas  De  Simons,  Respondent,  v.  Tranbportes  Maritimos  do  Estado, 
Defendant.  Federal  Line,  Inc.,  Appellant. —  Order  affirmed,  with  ten 
dollars  oosts  and  disbursements.  No  opinion.  Plresent  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  Sunshine  Cloak  and  Sxht  Company,  Respondent,  v.  Abraham 
SCHLOSSBERG  and  Others,  Doing  Business  under  the  Name  of  The  Sun- 
shine Dress  Company,  Appellants. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements,  and  stay  vacated.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Susquehanna  Steamship  Company,  Inc.,  Respondent,  v.  A.  O.  Ander- 
sen &  Company,  Inc.,  Appellant. —  Order  afflbrmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Thomas  D.  Keluher,  Respondent,  v.  O'Brien  Moriarty  Company, 
Inc.,  Defendant,  Impleaded  with  William  J.  O'Brien  and  Another, 
Appellants. —  Order  affirmed,  with  ten  dollars  oosts  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

Nettie  Polansky,  Respondent,  v.  Frank  Tuma  and  Others,  Appellants, 
Impleaded  with  Others. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  granted,  with  ten  dollars  oosts.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

GuisTiNO  Salusto,  Respondent,  v.  Norwich  Pharmacal  Company, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ.  Smith 
and  Greenbaum,  JJ.,  dissenting. 

Joseph  L.  Berger  and  Others,  Doing  Business  under  the  Firm  Name 
and  Style  of  Berger,  Raphael  &  Wile,  Respondents,  v.  Sidney  Hillman, 
Individually  and  as  General  President  of  the  Amalgamated  Clothing 
Workers  of  America,  an  Unincorporated  Association,  Appellant, 
Impleaded  with  Others. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
biursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

.  Marks  Arnheim,  Inc.,  Respondent,  v.  Sidney  Hillman,  as  General 
President  of  the  Amalgamated  Clothing  Workers  op  America,  an  Unincor- 
porated Association,  Appellant,  Impleaded  with  Others. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  People  op  the  State  of  New  York  ex  rel.  Abraham  Ruth,  Appel- 
lant, V.  John  P.  Leo  and  Others,  Constituting  the  Board  of  Appeals  Created 
by  Chapter  503  of  the  Iaws  of  1916,*  Respondents. —  Order  affirmed,  with 

*  Adding  to  Greater  New  York  Charter  (Laws  of  1901,  chap.  466),  {  718^ 
et  seq,f  as  amd.  by  Laws  of  1917,  chap.  601. —  [Rep. 
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ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbanm,  JJ. 

A.  EnoENB  Austin,  Appellant,  v.  Charles  B.  Manville,  Respondent, 
Impleaded  with  Another. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page, 
and  Oreenbanm,  JJ. 

EuoBNE  Thalmessingbb,  Appellant,  v.  Pine  Ridge  Coal  Company, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Plresent  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum,  JJ. 

Banxsbs  Trust  Company,  Appellant,  v.  Kings  County  Trust  Com- 
pany, Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Charles  N.  Brizse,  Appellant,  v.  Frederick  J.  Lisman  and  Others,  as 
Copartners,  etc.,  Respondents. —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Twenty-two  Thames  Street  Corporation,  Respondent,  v.  James 
Herbert,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 

^  ments.    No  opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 

Greenbaum,  JJ. 
Henry  M.  Hooan,  Respondent,  v.  Nitrogon  Electric  Lamp  Company, 

^  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No 

I  opinion.    Present  —  Clarke,   P.   J.,   Dowling,    Smith,   Page   and   Green- 

baum, JJ. 

Horace  R.  Kelly,  Appellant,  v.  Christian  H.  Hilbert,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    The  date  for  the 

i  examination  to  proceed  to  be  fixed  in  the  order.    No  opinion.    Settle  order 

on  notice.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

;  International  High  Speed  Steel  Company,  Appellant,  v.  Caravel 

r  Company,  Inc.,  Respondent. —  Order  reversed,  with  ten  dollars  costs  and 

disbursements,  and  motion  granted,  with  ten  dollars  costs.    No  opinion. 

-  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ.    Smith 

^  and  Greenbaum,  JJ.,  dissenting. 

^  In  the  Matter  of  the  Application  of  Job  E.  Hedges,  as  Receiver  of  the 

New  York  Railways  Company,  Appellant,  for  a  Writ  of  Mandamus  against 
Charles  L.  Craig,  as  Comptroller  of  the  City  of  New  York,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

;  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

GuBsiE  Nagel,  Respondent,  v.  Isidore  Nagel,  Appellant. —  Order 
modified  by  reducing  alimony  to  $75  per  week  and  counsel  fee  to  $500, 
and  as  so  modified  affirmed,  without  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

In  the  Matter  of  the  Application  of  Title  Guarantee  and  Trust  Com- 
pany, as  Executor  and  Trustee  of  and  under  the  Last  Will  and  Testament  of 
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Maria  A.  Del  Rio,  Deceased,  Respondent,  for  an  Order  Granting  Leave 
to  Said  Executor  to  Compromise  and  Settle  the  FlaintiiTs  Claim  in  the 
Action  of  Title  Guarantee  and  Trust  Company,  as  Executor,  etc.,  Phuntiff, 
V.  Hbriberto  Lobo  and  Others,  Defendants.  Security  Trust  Compant 
OF  Stroudbbubg,  Pa.,  as  Guardian,  etc.,  and  Others,  Appellants. — Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

May  Gammans,  Appellant,  v.  Nelson  GABfMANS,  Respondent. —  Order 
affirmed,  without  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

PsAKi  &  Co.,  Inc.,  Re8i>ondent,  v.  Francisco  de  las  Penas  Rodriguez, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

Harry  Dodds,  Respondent,  v.  Elizabeth  McColgan,  as  Executrix, 
etc.,  of  John  McColgan,  Deceased,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.. 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

H.  B.  Levine  Co.,  Inc.,  Appellant,  v.  Larry  J.  Maroulies,  Respondent 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Ernest  Tribelhorn,  Respondent,  v.  J.  K.  Estate  Realty  Corporatiox, 
Appellant.  (Appeal  No.  3.)  —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Ernest  Tribelhorn,  Respondent,  v.  J.  K.  Estate  Realty  Corpora- 
tion, Appellant.  (Appeal  No.  4.)  —  Order  affirmed,  with  ten  dollars  coats 
and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Harry  V.  Britton,  Respondent,  v.  Seaboard  Oil  Corporation,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  The  dat« 
for  the  examination  to  proceed  to  be  fixed  in  the  order.  No  opinion.  Settle 
order  on  notice.  IVesent  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

George  B.  Read,  Appellant,  v.  Frances  Adblb  Citron,  Also  Known  as 
Frances  Adele  Carnochan,  Respondent. —  Order  modified  as  stated  in 
order  and  as  so  modified  affirmed.  No  opinion.  Present  —  Clarke,  P.  J« 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Firemen's  Mutual  Benevolent  Association  op  the  City  of  Nev 
York,  Respondent,  v.  James  D.  Clifford,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  -^  ClatlsB, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Fred  J.  Wagner  Tire  and  Rubber  Co.,  Inc.,  Appellant,  v.  Dattos 
Rubber  Manufacturing  Company,  Defendant.  Dayton  Rubber  Manc- 
FACTURiNO  Company  of  Delaware,  Respondent. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  li 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
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Nbxtman  London,  Respondent,  v.  Samitsl  Oppbnheimbr,  Defen^iant,  and 
Max  Oppbnhbimeb,  Appellant,  Copartners,  etc. —  Order  afBrmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Mat    Olmstbd,    Appellant,   v.    Clabence    E.    Olmsted,    Respondent. 

—  Order  affirmed,  without  costs.    No  opinion.    Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Pbrct  C.  ScHEtTER  and  Another,  Copartners,  etc..  Respondents,  v. 
Milton  A.  Hbrziq,  Appellant. —  Order  a£Brmed,  with  ten  dollani  costs 
and  disbursements.  The  date  for  the  examination  to  proceed  to  be  fixed 
in  the  order.  No  opinion.  Settle  order  on  notice.  Present — Claiice,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Tropical  Tirb  and  Rubber  Co.,  Inc.,  Respondent,  v.  Pietro  Alvino, 
Doing  Business  under  the  Style  of  A.  Alvino  &  Figlio,  Appellant. —  Order 
modified  as  stated  in  order  and  as  so  modified  affirmed,  with  ten  dollars 
costs  and  disbursements  to  appellMit.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Bbckib  N.  Musber,  Respondent,  v.  The  Town  or  Livingston,  Appellant, 
Impleaded  with  Another. —  Order  reversed^  with  ten  dollars  costs  and 
disbursements^  and  motion  granted,  with  ten  dollars  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J7. 

Morris  Mui^hbr,  Respondent,  v.  Thb  Town  of  Livingston,  Appellant, 
Impleaded  with  Another. —  Order  reversed,  with  ten  dollars  costs  and  dis« 
bursements,  and  motion  granted,  with  ten  dollars  costs.  No  opinion; 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Marie  E.  Hartmann,  Respondent,  v.  Otto  R.  Hartmann,  Appellant. — 
Order  modified  by  reducing  ahmony  to  $50  a  week  and  counsel  fee  to  $250, 
and  as  so  modified  affirmed,  without  costs.  No  oimiion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Sidney  Stbiner,  App^ant,  v.  Percy  C.  Schetter,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbinrsements.    No  opinion.    Present 

—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Fay  Eibbnbero,  Appellant,  v.  Lester  W.  Eisenberg,  Respondent. — 
Order  affirmed,  without  costs.  No  opinion.  Present  ^- Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

William  C.  J.  Bartels,  Respondent,  v.  Wiluam  R.  Hopkins  and 
Another,  Appellants,  Impleaded  with  Another. —  Order  so  far  as  appealed 
from  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted, 
with  ten  dollars  costs.  No  opinion.  Pres^it  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Alfred  Orlik,  Respondent,  v.  Wiener  Bank  Vbrbin«  AiH>eUant.« — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
P^resent  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

In  the  Matter  of  the  Application  of  the  California  Associated  Raisin 
Company  for  a  Compulsory  Accounting  between  Caufornia  Associated 
Raisin  Company,   Appellant,  and  Goldmbyer^  Thiel  &  Arnold,  Inc., 

App.  Div.— Vol.  CXCVIL        60 
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L— Order  aflbined,  vith  ten  dolhcB 
No  opinioD.    IVMOt  — Ctoka,  P.  J.,  DowiioK,  Staitii.  B^p  ai^  Qnm- 
iMnim,  JJ. 

MiCHAKL  W.  Caskt,  BeBpoodeot,  ▼.  Shui/tb  Bbba»  Gohpavt  ad 
Anotiier.  AppeOanta.—  Order  affinneiL  whh  ten  dolfan  eoite  ai^  dUm- 
ments.  No  opuucn.  Preaent  —  darioB,  P.  J.,  JkmHn^,  Staitii,  ftge  ad 
Oreenbamn,  JJ. 

Edmuhoo  MoHTKALSoaB  aod  Anothfr,  Ai^MDaiitB,  ▼.  Old  Dutch  Mills. 
Ivc  ReipondflDt. —  Order  refv«md,  with  ten 
mentSy  and  motion  gnuited«  vith  ten  doDan  eoata.    No  < 
ClarlDB,  P.  J.,  DowimcT^  Smith,  P^«b  and  Gwwnhanm,  JJ. 

SiMOH  OuLACK,  Respondent,  ▼.  Isaac  O.  Schifp  and  Another,  AppeDuta. 
—  Order  affirmed,  with  ten  dolfan  eosts  and  disbnzaenieata.     No  < 
Plrasent  — CifarioB,  P.  J..  Dowiinc:,  Smith,  Pi«e  and  Greenbamn,  JJ. 

Abhold  C.  HAMsnr,  Respondeot,  ▼.  Onoon  Bntxifaoir, 
Order  affirmed,  with  ten  dcdfars  eosta  and  disbnaeaMntB.    No 
Pkeeent  — Clarke,  P.  J.,  Dowlins,  Smith,  P>ge  and  Grwnhanm,  JJ. 

HnfAK  MxLTZEM  and  Others,  Respondents,  t.  Habet  Fishkl  and  Otfass, 
AppeDants,  Impleaded  with  Others. —  Order  modified  as  stated  in  order 
and  as  so  modified  affirmed,  without  eosts.  Noc^iinioo.  IVesent  —  QsikiB, 
P.  J.,  Doadin^,  Smitii,  Page  and  Greenbaimi,  JJ. 

In  the  Matter  of  the  Application  of  Thk  Pboplb  ow  thb  Statb  ow  Nsw 
ToBK,  by  William  T.  Emmst,  Superintendent  of  Insuraaee,  ReqKHideDt, 
for  an  Order  to  Take  Possession  of  the  Property  and  liquidate  the  BiisinflflB 
of  the  Bmpibb  State  Sukktt  Compaht.  In  the  Matter  of  the  Claim  of 
Umttbd  Statbs  op  Ambrica,  Appellant.  Surety  Claim  No.  122. —  Order 
affirmed,  with  ten  daXkan  eosts  and  disbursements.  No  (pinion.  Fkw- 
ent  —  Clarke,  P.  J.,  Dowlins,  Smith,  Page  and  Oreenbaom,  JJ. 

Abchibald  Williamson  and  Others,  Doing  Business  under  the  Fim 
Name  of  Balpoub,  Wilmamson  ft  Co.,  ReqKmdmits,  v.  Uchida  Tbaimkg 
CoMPANT,  LiMTTBD,  Appellant. —  Order  affirmed,  with  ten  dollars  oostB  and 
disbursements.  No  opinion.  The  date  for  the  examination  to  proeeed  to 
be  fixed  in  the  order.  Settle  order  oa  notioe.  Present  —  Clarke,  P.  J.f 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Maubicb  Van  Duzbb,  Respondent,  v.  Hahlo  Company,  AmwDaat— 
Order  affirmed,  with  tesa  dollars  costs  and  disbursements.  No  <^iiiiioii. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbanin,  JJ. 

William  Milnb,  Trustee  of  the  Estate  of  Jambs  Rbad  Smith,  Deoeaaed, 
Appellant,  t.  Mabt  D.  Toung,  Respondent. —  Order  reversed,  with  too 
dollars  costs  and  disbursements,  and  motion  denied,  with  ten  dollars  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

In  the  Matter  of  the  Application  of  Thb  Bquitablb  Tbuct  Compaht 
OP  Nbw  Tobk,  Appellant,  in  Proceedings  Supplementary  to  Execution 
and  Return  Thereof,  against  Russbll  Palmbb,  Respondent.  Emil  Fams- 
COBN,  Third  Party. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  granted,  with  ten  [dollars  costs.    No  c^inion. 
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I  Order  filed.    F^reeent  —  Clarke,  P.  J.,  DowHng,  Smith,  Page  and   Qreen* 

baum,  JJ. 
MiDDLEBRooK,  McDoNALD  &  Co.,  Inc,  and  Others,  Respondents,  ▼. 

r  Frederick  K.  Middlbbrook,  Appellant. —  Order  affirmed,  with  ten  dollars 

costs  and  disbursements.    No  opinion.    Present  —  Clarke,  P.  J.,  Dowling, 

I  Smith,  Page  and  Greenbaum,  JJ. 

Amos  K.  Ashbt  and  Another,  Appellants,  v.  De  La  Verqne  Machine 
Company,    Respondent. —  Judgment   alBrmed,    with   oosts.    No   opinion. 

r  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

s  DbLancbt  T.  Smith  and  Another,  Respondents,  v.  Winder  E.  Goldb- 

BORouQH,  Appellant. —  Judgment  affirmed,  with  costs.  •  No  opinion.    Pres- 

^  ent  —  Clarke,   P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J.    Green- 

j.  baum,  J.,  dissents. 

Hannah  Barnbtt,  Appellant,  v.  The  Citt  of  New  York,  Respondent. 
—  Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event,  on  the  ground  that  the  questions  of  defendant's  negligence 
and  the  contributory  negligence  ci  the  plaintiff  should  have  been  submitted 

r  to  the  jury.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 

baum, JJ. 

Lewis  Barnett,  Appellant,  v.  The  City  op  New  York,  Respondent. — 
Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide 
event,  for  the  reason  assigned  in  BameU  v.  City  of  New  York  (ante,  p.  947), 
decided  herewith.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Holmes  Electric  Protective  Company,  Respondent,  v.  William 
WiLUAMS,  as  Commissioner  of  Water  Supply,  Gas  and  Electricity,  and 
Others,  Appellants,  Impleaded  with  Another. —  Judgment  affirmed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 
Frank  La  Forqia,  Respondent,  v.  Empire  City  Subway  Company, 

^  Ltd.,  Appellant. —  Judgment  and  order  affirmed,  with  costs.    No  opinion. 

^  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

^  Bird  S.  Coler,  Commissioner  of  Pubhc  Welfare  of  the  City  of  New 

York,  on  Complaint  of  Anna  Tanal,  Respondent,  v.  John  Reinhardt, 
Apiiellant. —  Order   affirmed.      No    opinion.      Present  —  Clarke,    P.    J., 

^  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

^  Angblo  Palermo,  as  Administrator,  etc. ,  of  Miohelb  Palermo,  Deceased, 

Respondent,   v.   The   City   or  New   York,   Impleaded   with   Central 

'  Vermont  Railway  Company,  Appellant. —  Judgment  and  oed&t  affirmed, 

with  costs.    No  opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Ida  W.  McDonough,  as  Administratrix,  etc.,  of  John  J.  McDonouoh, 
Deceased,  Respondent,  v.  Standish  Realty  Corporation,  Appellant. — 
Judgment  affirmed,  with  costs.    No  opinion.    Present  —  Clarke,  P.  J., 

1  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Farnham  Reauty  Corporation,  Appellant,  v.  Herman  N.  Liberman, 
Respondent. —  Order  affirmed,  with  ten  doUars  costs  and  disbursements. 
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with  leave  to  plaintiff  to  withdraw  demurrer  on  payment  of  said  oosts  and 
ten  dollars  costs  of  motion  at  Special  Term.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Pa^e  and  Greenbaum,  JJ. 

The  Citt  of  Nsw  York,  Respondent,  v.  Bridge  Operatikg  Compant, 
AppeUant. —  Judgment  affirmed,  with  costs.  No  opinion.  P^eesnt  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J.  Gieenfoaum,  J., 
dissenting. 

EviLN  T.  MacDonald  and  Another,  Engaged  in  Business  as  Copartnen, 
etc.,  Plaintiffs,  v.  The  City  of  New  York,  Defendant. —  Exoeptioos 
ovenruled,  with  oosts,  and  judgment  ordered  dismissing  the  complaint. 
with  costs.  No  opinion.  Settle  order  on  notice.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

LuDwiG  Wo^RNBR,  as  Administrator,  etc.,  of  Susanna  Wobrkbs, 
Deceased,  Respondent,  v.  The  City  of  Nsw  York,  AppeUant. —  Judgment 
and  order  affirmed,  with  cost»  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

LuDWiG  WoBRNER,  Respondent,  v.  The  Citt  of  New  York,  Api)eUant 
—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Thbodobe 
WoLMER,  AppeUant. —  Judgment  affirmed.  No  opinion.  Present — Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  York,  ReG^>ondent,  v.  Arthub 
TouRBiLLON,  Otherwise  Called  Don  B.  Coluns,  AppeUant. —  Jadgmflot 
affijrmed.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Greenbaum,  JJ. 

Louisa  Appell,  Respondent,  v.  Intbrborough  Rapid  Transit  Coif- 
PANT,  Appellant. —  Judgment  and  order  aiBrmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowhng,  Smith,  Page  and  Greenbaum,  JJ. 

LoyisA  Appbll,  Respondent,  v.  Intbrborough  Rapid  Transit  Com- 
pany, AppeUant. —  Order  affirmed,  with  ten  dollars  oosts  and  disbuzae- 
ments.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Georgette  Silk  Corporation,  Respondent,  v.  ElcJin  Waist  Coicpant, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinioiL  Pres- 
ent —  Chirke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Paul  Urban,  as  Administrator,  etc.,  of  Paul  Urban,  Deceased,  Plaintiff, 
V.  Topping  Brothers,  Defendant. —  Exceptions  oveiruled,  with  costs,  and 
judgment  ordered  dismisnng  the  complaint,  with  oosts.  No  opinion.  Settle 
order  on  notice.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Greenbaum,  JJ. 

Christine  G.  Campbell,  Respondent,  v.  Frank  A.  Campbell,  Appel- 
lant—  Judgment  modified  by  striking  out  paragraph  **  4 "  thereof  and 
by  increasing  aUmony  to  sixty  dollars  a  week,  and  as  so  modified  affirmed, 
without  costs.  (See  Wilson  v.  Hinman,  182  N.  T.  408,  413;  Slmpsr  y. 
Sleeper,  65  Hun.  454;  afltd.,  142  N.  Y.  625.)  Present  —  Clarke,  P.  I, 
Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
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Minnie  Schleideb,  Respondent,  v.  Floyd  W.  Finch,  Appellant. —  Order 
affirmed,  with  ten  doUars  costs  and  disbursements.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Thomas  Cecil  Clarke,  an  Infant,  by  Thomas  Clarke,  His  Guardian 
ad  Litem,  Respondent,  v.  Eighth  Avenue  Railroad  Comfant,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

The  People  or  the  State  op  New  York,  Respondent,  v.  John 
DiOBT,  Indicted  as  Gilbert  Powers,  Appellant. —  Judgment  affirmed. 
No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

Structural  Engineering  Corporation,  Appellant,  v.  Edward  T. 
Kennard,  Respondent. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

August  Stumpp  and  Another,  Copartners,  etc.,  Respondents,  v.  The 
Farmers*  Loan  and  Trust  Company,  Appellant. —  Judgment  affirmed, 
with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith  and 
Page,  JJ. 

Mark  Epman  and  Another,  Appellants,  v.  Arthur  M.  Cox  and  Another, 
Respondents. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  First  National  Bank  op  Edge  water,  N.  J.,  Respondent,  v. 
National  Surety  Company,  Api>ellant. —  Ordertaffirmed,  with  ten  dollars 
costs  and  disbursements,  with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer  on  payment  of  said  costs  and  ten  doUars  costs  d  motion  at 
Special  Term.  No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

United  States  Raincoat  Company,  Respondent,  v.  Samuel  McCon- 
NELL  and  Another,  Copartners,  etc..  Appellants. —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J4,  Dowling, 
Smith,  Page  and  Greenbaum,  JJ. 

Allen  T.  Hartman  &  Co.,  Inc.,  y.  Edward  J.  Barry. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Greenbaum,  J  J. 

Henry  C.  Davis  v.  Manhattan  Produce  Company,  Inc. —  Application 
denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed.  Present 
—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Segundo  Tamargo  and  Others  v.  S.  Silberstein  &  Son,  Inc. —  Appli- 
cation granted.     Order  signed.     Present  —  Clarke;  P.  J.,  Dowling,  Smith,  i 
Page  and  Greenbaum,  JJ.                                                                                                   ' 

John  W;  Hooley  v.  Edwin  A.  Cochran. —  Application  denied,  with  ! 

ten  dollars  costs.     Order  signed.    Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Samuel  Rosenthal  and  Others  v.  Stanley  E.  Sblonick  and  Others. — 
Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 
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Elkctbic  Motob  and  Rbpajb  Company  v.  David  S.  Obey. —  Applioation 
denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed.  Plrea- 
ent  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

Nachman  Eibbnbb  v.  The  State  Bank. —  Application  denied,  with 
ten  dollars  costs,  and  stay  vacated.  Order  signed.  Present — Clarke,  P.  J., 
Dowling^  Smith,  Page  and  Greenbaum,  JJ. 

Phiup  Kbonfeld  v.  Meteb  Natelbon. —  Application  denied,  with  ten 
dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Greenbaum,  JJ. 

Chables  Gbebnbebq  v.  National  Fibe  Insubancb  Company  of 
Habtfobd. —  Application  denied,  with  ten  dollars  costs.  Order  signed. 
Plresent — Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

IsBAEL  Shapibo  and  Others  v.  Abbaham  Epstein  and  Others. —  Appli- 
cation denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

The  People  of  the  State  of  New  Tobk  v.  Rocco  Cabnavalls. — 
Motion  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Green- 
baum, JJ. 

In  the  Matter  <^  Mobbis  Danoleb,  an  Attorney. —  Reference  ordered  to 
Hon.  Henry  A.  Gildersleeve,  official  referee.  Settle  order  on  notice.  Pres- 
ent —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 

iln  the  Matter  of  Rufus  L.  Scott,  Jb.,  an  Attorney. —  Reference  ordered 
to  Hon.  John  W.  Goff,  official  referee.  Settle  order  on  notice.  Present — 
Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Greenbaum,  JJ. 


Second  Department,  May,  1921.* 

The  People  of  the  State  of  New  Tobk  ex  rel.  Henbt  Hibschbebo, 
Relator,  v.  Boabd  of  Supebvibobs  of  Obanqe  County,  Respondent. — 
Motion  granted  and  order  signed.  Present — Blackmar,  P.  J.^  MiDs, 
Putnam,  Kelly  and  Jayoox,  JJ. 

*  For  other  decisions  of  this  term  see  196  App.  Div.  p.  970. —  [Rep. 
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ACCIDSNT  IN8UBANCB. 

See  Insurance,  1. 

ACCOMPUCB. 

See  Crimbs,  2. 

AGGOUNTINO. 

See  Corporations,  2;  Equity.  4,  6;  Executors  and  Adminisi«ra- 
TORS,  5;  Judgments;  Partnership;  Trusts,  6. 

ACCOUNT  STATED. 

Definition. 

An  aooouRt  stated  may  consist  of  a  single  item  for  services  rendered, 
but  failure  of  client  to  reply  to  bill  for  services  of  attorney  does  not  make 
it  an  account  stated.    Cooper  v.  Conklin^  205. 

ACCRETION. 

See  Deeds,  1. 

ACCUMULATIONS. 

See  Trusts,  2. 

ACTIONS. 

Nature  and  Forum. 

An  action  is  one  in  rem  where  it  affects  specific  personal  property 
within  jurisdiction  and  control  of  court.     McKennaU  v.  Paynes  340. 

ADJOINING  LANDOWNERS. 

See  Deeds,  1. 

ADMIRALTY. 

See  Ships  and  Shipping,  1,  3. 

ADMISSIONS  AND  DECLARATIONS. 

See  Contracts,  10;  Evidence,  2. 

ADOPTION. 

Annulment. 

Order  adopting  child  will  not  be  annulled  at  instance  of  its  parent 
who  signed  formal  certificate  consenting  to  adoption  in  absence  of  proof 
that  he  was  induced  to  sign  consent  or  that  he  refrained  from  reading 
it  by  any  misrepresentation  of  fact  —  facts  not  shown  to  justify  annul- 
ment—  second  adoption  will  not  be  annulled  for  fraud  practiced  on 
parent  subsequent  to  first  adoption.     Myers  v.  Myers^  1. 

ADVERSE  POSSESSION. 

See  Partition,  3;  Pubuc  Lands. 

AGENCY.  ! 

See  Principal  and  Aqent. 

AUMONT. 

See  Husband  and  Wipe,  2-4,  6,  7. 

AMENDlfENT. 

See  Indictment  and  Information;  Pleadings,  1, 14. 

ANNULMENT. 

See  Adoption;  Husband  and  Wipe,  1. 

ANSWER. 

See  Pleadings,  7-13,  16. 
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APPEAL. 

See,  also,  Costs  and  Fees,  2;  Executors  and  Adminibtratobs,  3; 
Libel,  3;  Partition,  1;  Villages;  Wills,  2. 

Raising  Question  Below. 

1.  Waiver  —  objection  to  computation  of  damages  by  court  cannot 
be  taken  on  appeal  where  no  objection  was  made  or  exception  taken  at 
triaJ.     Standard  Casing  Co.,  Inc.,  v.  Calif omia  Casing  Co,,  Inc.,  187. 

2.  Exception  to  refusal  to  dismiss  complaint  at  close  of  plaintiff's 
action  to  recover  on  acceptance  of  time  draft  ffiven  for  prndJ^ase  of 
goods  to  be  delivered  is  not  available  on  appeal  where  motion  is  not 
renewed  at  close  of  evidence.  lAondale  Mercantile  Co.,  Inc.,  v. 
G&rber,  345. 

Hearing  and  Determination. 

3.  Estoppel  —  question  of  exclusion  of  testimony  not  oovered  by  bill 
of  particulars  cannot  be  passed  on  where  bill  of  particulars  is  not  in 
printed  case.     Orhen  v.  Stale  Investing  Co,,  658. 

Court  op  Appeals. 

4.  Permission  to  appeal  to  Court  of  Appeals  granted  where  doubt 
prevails  as  to  identity  of  master.    Lipshitz  v.  FitzmUrick,  Inc.,  929. 

5.  Appeal  as  of  right  under  section  1336  of  Coae  of  Civil  Procedure, 
where  nnal  judgment  is  rendered  in  court  below  after  refusal  by  Appellate 
Division  of  new  trial  upon  application  made  in  first  instance  at  term 
thereof,  party  aggrieved  may  appeal  directly  from  final  judgment  to 
Court  of  Appeals.  Final  determination  by  Appellate  Division  herein 
being  in  effect  modification  of  judgment  directed  by  trial  court,  such 
appeal  may  be  taken  as  of  right.     (Code  Civ.  Proc.  §  190,  subd.  1.) 

UniUd  States  Trust  Co.  v.  Blake,  935. 

APPELLATE  DIVISION. 

See  Costs  and  Fees,  2;  Executors  and  Administrators,  3. 

APPRAISAL. 

See  Taxation,  5. 

ABQUMENTS  OF  COUNSEL. 

See  Trial,  2. 

ASSESSMENT. 

See  Taxation,  1. 

ASSIGNMENT  FOB  BENEFIT  OF  CBEDITORS. 

See  Trusts,  1. 

ASSIGNMENTS. 

See,  also,  Mortgages,  5;  Trial,  4. 

Sufficiency  of  Absiqniabnt. 

Evidence  examined  in  action  to  establish  equitable  assignment  of 
portion  of  fund  and  held  sufficient  to  establish  cause.     Ketfe  v.  Parker, 

ATTACHMENT. 

See,  also,  Insurance,  3. 

Discharge  of  Warrant. 

1.  Undertaking  —  in  order  to  obtain  discharge  of  attachment  after 
final  judgment,  defendant  must  file  same  undertaking  as  where  applica- 
tion is  made  before  final  judgment  and  in  addition,  he  must  give  security 
required  to  perfect  api)eal  to  Court  of  Appeals  from  final  judgment. 
Hadjopoulos  v.  ifanousso.  No,  2,  66. 

Vacating  Warrant. 

2.  On  motipn  by  junior  attaching  creditor  to  vacate  prior  attachment, 
papers  on  which  prior  attachment  granted  are  not  so  closelv  scrutinized 
as  when  motion  is  made  by  owner  of  property  attaokted.  American 
Merchant  Marine  Ins.  Co.y,  Forsikrings-Aktieselskabet  **  N,"  63. 

3.  Question  presented,  in  absence  of  fraud  or  collusion,  where  junior 
attaching  creditor  is  moving  to  vacate  prior  attachment,  is,  are*  tiheste 
such  jurisdictional  defects  as  to  render  prior  attachment  proceedings  a 
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ATTACHMENT  —  Continued. 

nullity?     American  Merchant  Marine  Ins,  Co.  v.  ForsikringS'Aktieael- 
8kahet  "  AT,"  63. 

4.  Right  of  junior  attaching  creditor  to  vacate  prior  attachment 
depends  on  his  having  valid  lien  upon  attached  property  —  moving 
pai>ers  defective  which  do  not  contain  coi)y  of  junior  warrant  —  com- 
plaint or  affidavits  upon  which  it  was  issued.  American  Merchant 
Marine  Ins.  Co,  v.  Forsikrings-Aktieselskabet  "  N"  63. 

5.  Motion  to  vacate  warrant  of  attachment  denied  in  action  by  bu^er 
to  recover  portion  oi  purchase  price  because  of  shortage  of  goods  at  tune 
of  delivery  where  plaintiff's  complaint  and  affidavit  shows  existenoe  of 
cause  of  action.     Willits  <fe  Patterson  v.  Ahekobei  6s  Co.,  Ltd.,  528. 

ATTOENEY  AND  CLIENT. 

Compensation. 

1.  It  is  misconduct  for  an  attorney  to  obtain  a  fee,  the  retention  of 
which  is  contingent  upon  success.     Matter  of  KeUy,  41. 

2.  Judiciary  Law,  section  474,  applies  only  to  contracts  that  are  made 
before  services  of  attorney  are  entered  into  and  not  to  those  made 
during  relationship  of  attorney  and  client  —  it  is  incumbent  upon  an 

*  attorney  to  show  that  provisions  of  contract  made  between  attorney 
and  client  subsequent  to  employment,  beneficial  to  attorney,  are  fair 
and  reasonable  and  were  understood  by  client  —  rule  applicable  to 
contract  which  is  result  of  implied  acceptance  by  client  of  account 
rendered  by  attorney  for  services.     Cooper  v.  Conklin,  205. 

3.  An  attorney  is  entitled  to  compensation  for  service  rendered  to 
corporation  in  purchasing,  with  another  with  consent  of  clients  who 
were  stockholders,  controlling  interest  in  corporation  while  acting  for 
clients.     Moller  v.  Pickard,  333. 

4.  Action  to  foreclose  attorney's  lien  arising  under  New  Jersey  statute 
for  contingent  fee  in  negligence  action  —  defendant  upon  settlement  of 
negligence  action  is  conclusively  presumed  to  have  retained  sufficient 
to  cover  attorney's  fee  —  publication  —  jurisdiction  is  acauired  of  non- 
resident client,  against  whom  no  persontd  claim  is  made,  by  service  by 
publication.     McKennell  v.  Payne,  340. 

5.  Where  an  executor,  who  is  also  a  lawyer,  seeks  to  charge  for  legal 
services  in  addition  to  his  fees  as  executor,  such  services  and  the  value 
thereof  should  be  shown  by  clear  and  convincing  evidence.  Matter  of 
Fidelity  TriLst  Co,,  926. 

Disciplinary  Proceedings. 

6.  Repayment  of  excessive  fee  pending  inyestip^ation  is  not  defense  — 
purpose  of  disciplinary  proceedings  is  to  inquure  into  character  and 
conduct  of  attorney  to  see  whether  or  not  it  comports  with  standard 
required.     Matter  of  Kelly ^  41. 

7.  Courts  are  vested  with  supervisory  control  of  attorney  and  are 
empowered  to  investigate  dealings  between  attorneys  and  clients  relat- 
ing to  professional  services.     Matter  of  Levinson,  46. 

Suspension. 

8.  Attorney  suspended  for  one  year  for  procuring  excessive  fee  by 
false  representations  and  for  paying  client  sum  of  money  to  induce  him 
to  withdraw  charges  while  investigation  was  being  made  by  grievance 
committee.     Matter  of  Kelly,  41. 

9.  Attorney  suspended  for  six  months  for  failure  to  render  substantial 
service  under  contract  of  retainer  and  to  repay  clients  amount  agreed, 
if  unsuccessful.     Matter  of  Levinson,  46. 

10.  Attorney  suspended  from  practice  for  one  year  for  omitting  to 
inform  clients  of  collections  and  converting  same  to  his  own  use  —  age 
and  previous  good  character  of  attorney  considered.  Matter  of  0* Brian, 
50. 

11.  Attorney  suspended  from  practice  for  using  funds  of  client,  an 
administrator,  in  his  personal  business  —  consent  of  father  of  decedent 
and  acquiescence  of  administrator  is  no  excuse.     Matter  of  McKee,  192. 

12.  Attorney  is  properly  suspended  from  practice  for  six  months  for 
failure  to  pay  over  money  to  client  received  in  settlement  of  action. 
Matter  of  Rose,  365. 

Digitized  by  VjOOQ  IC 


954  INDEX. 

BANKRUPTCY. 

See  Parties. 

BANKS  AND  BANKING. 

See^  also,  Conteacts,  2. 

Dbposits. 

Bank  may  rely  on  oeriificate  of  secretary  of  corporation  that  president 
was  also  treasurer  and  had  authority  to  draw  checks  —  oheckB  of  cor- 
poration signed  by  third  person  as  treasurer  and  deposited  to  credit  of 
president's  account  in  defendant  bank  was  not  notice  of  lack  of  authorit}- 
in  president  —  fi^lure  of  corporation  to  show  that  it  was  damaged  by 
allep:ed  unauthorized  deposit  and  to  explain  delay  of  four  years  bef<ne  it 
notified  bank  of  irre^rular  account  fatal  in  action  to  recover  money 
deposited  in  corporation's  name  —  issuance  of  certificate  by  secretary 
of  corporation  as  to  official  authority  of  president  estopped  ccsporation 
from  den3dng  truth  of  representation  of  its  secretary.  Mock  v.  Bryant 
Park  Bank,  78. 

BILL  or  PARTICULARS. 

See  Appeal,  3;  Landlord  and  Tenant,  4;  Pleadings,  15. 

BILLS  AND  NOTES. 

Actions. 

1.  A  lender  of  money  may  sue  upon  an  original  loan  or  upon  a  note  if 
one  is  given.     Mcuia  v.  Malevinsky,  99. 

2.  Evidence  examined  in  action  by  accommodation  maker  to  recover 
from  comaker  on  theory  of  contract  of  indemnity  and  held  that.it  was 
error  for  court  to  direct  verdict  for  plaintiff  where  contract  was  not 
shown  as  matter  of  law.    Logan  v.  Turner,  493. 

3.  Evidence  —  erroneous  direction  of  verdict  in  action  by  assignee 
against  accommodation  indorser  where  there  is  evidence  of  fraud  of 
maker  in  procuring  indorsements  by  defendant  and  of  interest  of  plain- 
tiff's assignors  who  are  witnesses  in  result  of  action  —  burden  of  proof 
to  show  that  plaintiff's  assignors  were  bona  fide  holders  —  question  for 
jury  where  credibility  of  witness  is  suspicious  —  new  trial  on  ground  of 
newly-discovered  evidence.     Vogel  v.  Pyne,  633. 

BILLS  OF  LADING. 

See  Sales,  12. 

BOUNDARIES. 

See  Costs  and  Fees,  3;  Deeds,  1;  Neouqence,  1. 

BRIDGES.  . 

See  E[ighway8,  1;  Railroads,  2. 

BX7FFAL0,  CITY  OF. 

See  Municipal  Corporations,  3,  7. 

BURDEN  OF  PROOF. 

See  Bills  and  Notes,  3. 

CARRIERS. 

See  Ships  and  Shipping,  2. 

CERTIORARI. 

See  Municipal  Corporations,  3;  Taxation,  1. 

CHARITABLE  CORPORATIONS. 

See  Workmen's  Compensation  Law,  2 

CITIES. 

See  Municipal  Corporations. 

CLAIMS  AGAINST  STATE. 

See  Court  op  Claims;  Highways,  1;  State. 

CODE  OF  CIVIL  PROCEDURE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  arUe,  p.  Izviii.] 
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CODE  OF  CRIMINAL  PROCEDURE. 

[For  table  oontaininfi:  all  sections  cited  and  construed  in  this  volume, 
.see  arUe,  p.  box.] 

CODE  OF  ORDINANCES. 

[For  table  containing  all  sections  of  Code  of  Ordinance  of  C^ty  of 
New  York  cited  and  construed  in  this  volume,  see  anUt  p.  bed.] 

CODE  OF  PROCEDURE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  bmi.] 

COLONIAL  CHARTERS. 

[For  table  containing  all  charters  cited  and  construed  in  this  volume, 
see  ante,  p.  bed.] 

COLONIAL  GRANTS. 

See  Ejectment,  1. 

COMHERCIAL  PAPER. 

See  Biij:<8  and  Notes. 

COMMISSIONS. 

See  Principal  and  Agent. 

COMPLAINT. 

See  Equity,  6;  Municipal  Corporations,  11;  Pleadings,  1-6; 
Railroads,  1. 

CONCEALED  WEAPONS. 

See  Crimes,  1. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  15. 

CONFUCT  OF  LAWS. 

See  Courts,  2;  Habeas  Corpus,  2. 
[For  tables  of  all  statutes  of  States  and  Territories  and  foreign  countries 
cited  and  construed  in  this  volume,  see  ante,  p.  Izx.] 

CONSPIRACY. 

See  Crimes,  6. 

CONSOLIDATED  LAWS. 

[For  table  contauiing  all  chapters  and  sections  cited  and  construed        ^ 
in  this  volume,  see  ante,  p.  be.] 

CONSTITUTIONAL  LAW. 

See,  also,  Intoxicating  Liquors,  1;  Statutes;  Taxation,  4. 
Greater  New  York  Charter. 

Aldermanic  Reapportionment  Act  (Laws  of  1921,  chap.  670,  amending 
Greater  New  York  charter,  §  19)  is  constitutional  —  apportionment  of 
aldermanic  districts  need  not  be  baaed  upon  equality  of  population  — 
fifteen  days  within  which  city  may  act  on  special  city  law  under  Con- 
stitution, article  12,  section  2,  begrins  to  run  on  date  of  mailing  of  bill  — 
said  constitutional  provision  construed  with  General  City  Law,  section 
34.     People  ex  reL  Boyle  v.  Cruise,  705. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Con- 
stitutions cited  and  construed  in  this  volume,  see  ante,  pp.  Iviii  and 
lix.] 

CONTEMPT. 

See  Husband  and  Wife,  2,  5;  Legislature. 

CONTRACTS. 

See,  also.  Attorney  and  Client,  2;  Bills  and  Notes,  2;  Fraud; 
Insurance,  3;  Master  and  Servant,  1;  Municipal  Corpora- 
tions, 5;  Partnership;  Patents;  Religious  Corporations; 
Replevin;  Sales;  Trial,  3;  Vendor  and  Purchaser. 
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CONTRACTS  --  CarUinued, 
Lbqautt  of  Object. 

1.  Contracts  restraining  employee's  right  to  labor  are  held  to  vjol&te 
public  policy  —  covenant  whereby  employee  agreed  not  to  make  use 
for  benefit  of  himself  or  others  after  he  left  plaintiff's  empbyment  of 
knowledge  and  skill  acquired  before  he  entered  the  employment  is 
unreasonable  restraint  of  trade  and  competition  and  not  enforciUe. 
Kaum€tgraph  Co.  v.  StampcLgraph  Co,,  Inc.,  W. 

Construction  and  Operation. 

2.  Telegram  prepared  by  defendant  with  which  purchaser  of  eoods 
had  deposited  monev  for  price  sent  to  plaintiff  wnieh  cashed  drafts 
drawn  aminst  defendant  will  be  construed  most  strongly  against  sender. 
Bank  of  Italy  v.  Merchants  National  Bank,  150. 

3.  Telegram  by  bank,  with  which  money  deposited,  to  another  bank 
guaranteeing  payment  of  goods  bought  by  third  person  eoiutitvtes 
letter  of  credit  and  unconditional  primary  promise  to  pay  and  not 
secondary  promise  or  guaranty  of  collection  only.  BarUc  of  Jtaly  t. 
Merchants  National  Bank,  150. 

4.  Compensation  —  evidence  examined,  and  held,  in  action  to  recow 
balance  due  and  prospective  profits  on  contract  for  construetion  of 
raih*oad  and  tunnel  ducts,  that  contract  called  for  laving  tunnel  ducts 
only  —  prospective  profits  are  not  recoverable  where  contract  is 
rescinded.     Ryan  v.  Rodgers  d*  Ilagerty,  Inc.,  662. 

Performance  or  Breach. 

5.  Plaintiff  is  not  estopped  as  matter  of  law  by  failure  to  read  lett^ 
relating  to  oral  agreement  for  lease  of  wagons  handed  to  him  by  dtt&nir 
ant  where  it  appeared  he  Jiad  little  time  to  do  so  and  relied  on  defendanu 
promise  that  if  letter  did  not  contain  proper  terms  he  would  rectify  it. 
Foote  v.  Greenfield,  124. 

6.  Liquidated  damages  cannot  be  stipulated  where  damages  are 
certain  —  provision  in  contract  that  on  default  the  amount  paid  o£ 
corporate  stock  shall  be  liquidated  damages  is  not  effectual  to  foreclose 
seller's  right  to  recover  balance  due.     Edelstein  v.  Spielberger,  262. 

7.  D^endant  is  liable  for  inducing  lessor  of  game  or  device  to  break 
contract  with  plaintiff  and  sell  him  game  of  same  mechanism  undff 
different  name  which  defendant  had  contracted  not  to  sell  or  lease  to 
another  —  acts  of  defendant  done  maliciously  where  chanjse  in  device 
was  substitution  of  figures  of  men  for  figures  of  horses  with  intent  of 
evading  provisions  of  contract.     Gonzales  v.   KerUucky  Derby  Co.,  277 

8.  Contract  to  share  losses  in  winding  up  corporation  which  partis 
owned  is  not  indefinite  where  parties  acted  under  it  and  it  has  beeafajl} 
executed  except  as  to  sharing  of  losses.     Maulner  v.  EUingon,  No.  U  T^ 

9.  Breach  of  contract  of  sale  is  not  defense  to  action  on  drafts  dn«i 
against  letter  of  credit  and  allegations  of  fulfillment  of  contract  VR 
unnecessary.     Bank  of  Italy  v.  Merchants  National  Bank,  150. 

Action  for  Breach. 

10.  Verdict  that  there  was  a  complete  contract  against  weight  d 
evidence  in  action  to  recover  damages  for  breach  of  contract  to  ^ 
dental  business  —  evidence  —  error,  under  self-serving  declaration  rule. 
to  admit  testimony  of  former  employer  of  plaintiff  to  effect  that  plainu3 
said  he  had  made  some  arrangement  with  defendant  —  original  memo- 
randum of  contract  was  improperly  rejected.     Brovm  v.  SaiSberg,  235. 

11.  Action  to  recover  on  trade  acceptance  —  goods  sold  by  defeodtft 
for  plaintiff's  assignor  —  parol  evidence  admissible  that  trade  aooeptaiw? 
was  to  be  effective  onl^  on  sale  by  defendant  to  third  penon  and  to 
protect  plaintiff's  assignor  against  buyer's  insolvency.  Siegd  ^ 
Schwarzchild,  751. 

12.  Action  to  recover  damages  for  breach  of  contract  by  defendant  tc 
bury  plaintiff's  father  —  evidence  inadmissible  as  to  whether  defendsn'. 
made  profit  by  selling  graves  —  question  of  performance  by  defendaat 
should  have  been  submitted  to  jury  —  damages  —  if  contraet  «* 
breached  measure  of  damages  was  expense  of  keeping  body  over  nic^ 
and  for  conveyance  for  family  on  succeeding  day,  but  should  not  indadf^ 
total  exi>ense  paid  by  plaintiff  in  conducting  funeral  services  —  error  to 


Digitized  by 


Google 


INDEX.  957 

CONTEACTS  —  Continued. 

refuse  to  strike  out  testimony  as  to  cost  of  new  plot,  tips  to  gravediggers, 
expenses  €pr  automobiles  and  rabbi  at  second  service.  Harrison  v. 
Hebrew  Community  of  Borough  Park^  880. 

CONTBIBUTORY  NBQLiaENCB. 

See  Ships  and  Shipping,  1,  3;  Workmen's  Compensation  Law,  7. 

CORPORATIONS. 

See,  also.  Fraud;  Injt7nction,  2;  Mortqaqbs,  2;  Religious  Coh^ 
pobations;  Taxation,  4;  Trusts,  7. 
OincERS  and  Agents. 

1.  Authority  and  functions  —  bank  may  rely  on  certificate  of  secretary 
of  C(»rporation  that  president  was  also  treasurer  and  had  authority  to 
draw  checks  —  checks  of  corporation  signed  by  third  pwson  as  treasurer 
and  deposited  to  credit  of  president's  account  in  defendant  bank  was 
not  notice  of  lack  of  authonty  in  president  —  failure  of  corporation  to 
show  that  it  was  damaged  by  alleged  unauthorized  deposit  and  to 
explain  delay  of  four  years  before  it  notified  bank  of  irrep:u]ar  account 
is  fatal  in  action  to  recover  money  deposited  in  corporation's  name  — 
issuance  of  certificate  by  secretary  of  corporation  as  to  official  authority 
of  president  estopped  corporation  from  denying  truth  of  representation 
of  its  secretary,     moch  v.  Bryant  Park  Bank,  78. 

Actions. 

2.  Suit  to  enjoin  payment  of  excessive  salaries  and  for  accounting  -;- 
effect  of  agreement  entitling  preferred  stockholders  to  dividends  in 
proportion  to  salary  paid  is  not  to  prohibit  manager  of  corporation 
nrom  receiving  compensation  but  as  between  stoclmolders  that  such 
compensation  shi^  be  deemed  payment  of  dividends  from  net  earnings 
—  court  may  compel  repayment  of  excess  over  and  above  what  would  be 
fair  compensation  for  services  —  corporate  management  —  temporary 
injunction  will  be  granted  restraining  payment  of  excessive  saltuies  to 
manager  of  corporation  where  net  assets  of  corporation  which  might  be 
reserved  each  year  to  pay  plaintiff  hw  proportion  of  net  profits  are 
insufficient.     Smallwood  v.  Smith,  533. 

Dissolution. 

3.  Liquidation  of  insurance  company  —  claimant  has  no  claim  on 
assets  of  insurance  company  in  possession  of  Superintendent  of  Insiu*anee 
based  on  false  representations  of  president  inaucin|[  purchase  of  stock, 
except  as  stockholder,  where  transaction  between  claimant  and  president 
was  personal  and  company  received  no  benefit  therefrom  —  claimant 
ratified  act  of  president  by  accepting  stock  with  knowledge  that  it  was 
not  unissued  —  company  is  not  liable  tat  false  representation  of  its 
president.     Matter  of  PhiUips,  166. 

Receivers. 

4.  Appointment  of  temporary  receiver  denied  where  corporation  is 
fimuiciaUy  sound  and  there  is  no  claim  that  individual  defendants  are 
not  able  to  pay  any  judgment  which  may  be  rendered  against  them. 
SmaUwood  v.  Smith,  533. 

Membership  Corporations. 

5.  Musical  Mutual  Protective  Union,  incorporated  as  membership 
corporation,  affiliated  with  American  Federation  of  Musicians,  unin- 
corporated association,  is  subject  to  laws  of  this  State  —  internal 
management  of  corporation  is  not  subject  to  control  of  unincorporirted 
association  —  action  of  board  of  directors  of  corporation  in  suspending 
president  is  not  subject  to  review  by  president  of  unincorporated 
association  —  action  of  president  of  unincorporated  association  in 
suspending  members  of  board  of  directors  of  corporation  unjusti- 
fied where  that  power  lies  with  executive  board  of  federation  —  members 
of  corporation  nad  right  to  resort  to  coiu*ts  where  they  were  exi)elled 
without  hearing  and  deprived  of  means  of  livelihood  without  opportunity 
for  prompt  review  by  president  of  federation  —  injunction  order  con- 
tained sufficient  recital  of  grounds  on  which  it  was  granted  under  section 
610,  Code  of  Civil  Procedure.     Kume  v.  Weber,  319. 

6.  It  was  improper  for  president  of  unincorporated  association  to 
issue  order  directing  members  of  affiliated  memoership  corporation  to 
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CORPORATIONS  —  Continued. 

show  cause  why  th^y  should  not  be  expelled  from  association  where 
under  rules  of  federation  expulsion  of  members  first  com^  before  execu- 
tive council  of  federation  and  thereafter  appeal  lies  to  convention. 
Werner  v.  W^>er,  326. 

FoBEiQN  Corporations. 

7.  Foreign  corporation  is  doing  business  in  this  State  so  that  service 
of  summons  and  complaint  may  be  made  on  managing  agent  where 
agent  had  desk  room  in  building  in  New  York  city  for  its  agent,  employed 
stenographer,  had  letterheads  containing  corporation's  name  with  its 
home  address  and  telephone  listed  in  corporation's  name  —  test  is  that 
enough  be  done  to  enable  court  to  say  corporation  is  doing  business 
here.     Cochran  Box  &  Mfq,  Co.,  Inc.,  v.  Monroe  Binder  Co.,  221. 

8.  In  action  by  non-resident  against  foreign  corporation  to  recover 
purchase  price  of  goods,  contract  will  be  deemed,  for  juxisdictional 
purposes,  to  have  been  made  in  New  York,  where  it  is  shown  that 
purchase  and  sale  of  goods  mentioned  were  negotiated  by  brokers  in 
city  of  New  York  and  that  the  bought  and  sold  notes  were  sent  to 
parties,  returned  by  them  and  exchanged  by  brokers  in  city  of  New 
York.     PoUash  v.  CleoeUmd-Akron  Bag  Co.,  763. 

9.  Process  —  service  of  summons  on  secretary  and  treasurer  while 
attending  manufacturers'  fair  in  this  State  good  —  defendant  was  doing 
business  in  this  State  at  time  of  service,  where  two  officials,  during 
manufacturers'  fair,  occupied  room  in  hotel,  on  door  of  which  was 
placed  sign  bearing  defencuknt's  name  and  it  appeared  that  orders  were 
taken  from  jobbers  in  attendance  at  fair.  Bogert  &  Hopper,  Inc.,  v. 
Wilder  Mfg.  Co.,  773. 

10.  Foreign  corporation  is  not  doing  business  in  this  State  within 
General  Corporation  Law,  section  15,  where  order  for  goods  was  taken 
by  firm  of  commission  merchants  in  citv  of  New  York  who  represented 
number  of  foreign  corporations;  and  plaintiff  had  nothing  whatever  to 
do  with  running  of  New  York  office,  kept  no  books  there  nor  any  goods 
beyond  samples.     Eagle  Mfg.  Co.  v.  ArkeU  &  Douglas,  Inc.,  788. 

CORROBORATION. 

See  Crimbs,  2. 

COSTS  AND  FEES. 

See,  also.  Attorney  and  Cubnt,  1-8;  Exbcutors  and  Adminis- 
trators, 3;  Husband  and  Wife,  3;  Parties;  References. 

Right  to  Costs. 

1.  Taxable  costs  which  defendant  was  required  to  pay  as  condition 
to  amending  his  answer  may  be  taxed  a^ain  as  costs  agamst  defendant 
on  recovery  of  final  judgment  by  plaintiff  —  motion  costs  pud  on 
amendment  may  be  deducted.     Hadjopotdoe  v.  Manousso,  No.  1,  53. 

Taxation. 

2.  Plaintiff  is  entitled  under  subdivision  4,  section  3251,  Code  of 
Civil  Procedure,  to  tax  costs  at  thirty  dollars  for  three  terms  where 
cause  has  appeared  on  Appellate  Division  calendar  three  terms,  exclusive 
of  term  at  which  it  was  argued  —  expenditure  for  correction  in  printing 
appeal  papers  allowable  —  costs  on  appeal  from  order  denying  retaxation 
allowable.     Foster  v.  Holsey  &  Co.,  121. 

3.  Plaintiff  is  entitled  to  costs  though  partly  unsuccessful  in  ejectment 
action  —  defendant  is  not  entitled  to  costs  on  separate  issue  relating 
to  boundary  line  where  she  did  not  maintain  her  claim  to  a  full 
boundary  —  equity  rule  as  to  costs  not  applicable  where  ease  is  tried 
as  an  ejectment  action.    Mc  Kay  v.  Nichols,  246. 

COUNTBRCLAIM. 

See  Depositions,  1;  Insurance,  2;  Mortoaoes,  4,  5;  Pleadings, 
10, 15;  Replevin;  Sales,  5. 

COURT  or  CLAIMS. 

Dismissal  of  Claim. 

Judgment  entered  upon  dismissal  of  claim  is  one  of  nonsuit  where  no 
findings  are  made.     Deyoe  v.  State  of  New  York,  716. 
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COURTS. 

See^  also,  Attornbt  and  Cubnt,  7;  Eminent  Domain;  Injunc- 
tion, 8. 
jubisdiction. 

1.  Service  of  summonB  by  publication  in  suit  in  equity  to  have 
plauitifF  declared  equitable  owner  of  policy  of  life  insurance  and  to 
recover  proceeds  thereof  does  not  give  court  jurisdiction  of  non- 
resident —  action  is  not  one  in  rem.  SchoenhoU  v.  New  York  Life  Ins. 
Co.,  91. 

2.  There  is  no  force  in  relator's  contention  in  application  for  writ  of 
habeas  corpus  to  obtain  p<>ssession  of  his  child  that  similar  proceedings 
in  foreign  State  were  deprived  of  their  conclusive  character  by  fact  that 
guardian  was  not  resident  thereof  and  her  appearance  was  voluntary. 
Matter  of  StandisK  176. 

COVINANTS. 

See  Deeds,  2. 

CRIlfXS. 

1.  Carrying  concealed  weapon  —  Judgment  convicting  defendant  of 
crime  of  carrying  loaded  revolver  conceieJed  upon  his  person  reversed 
and  new  trial  granted  where  license  had  been  aulv  issued  to  defendant 
and  at  time  of  arrest  had  not  been  revoked  —  failure  to  exhibit  license 
is  not  basis  for  conviction  under  sections  1897  and  1898  of  Penal  Law, 
i^though  it  justifies  arrest  and  is  presumptive  evidence  of  guilt. 
People  Y.  Stuyveeanty  641. 

2.  Criminally  receiving  stolen  property  —  thief  is  not  accomplice  of 
person  receiving  stolen  propertv  where  theft  is  not  induced  by  latter  — 
corroboration  of  testimony  of  thief  is  not  necessary.  People  v. 
Kupperschmidt,  675. 

3.  Disorderly  conduct  —  under  section  74  of  Inferior  Criminal  Courts 
Act  of  City  of  New  York,  as  amended,  one  who  neglects  adequately  to 
provide  for  his  wife  or  children,  or  neglects  to  provide  for  them  accoraing 
to  his  means,  may  be  convicted  as  a  disorderly  person  —  separation 
pursuant  to  agreement  providing  for  support  of  wife  and  child  does 
not  deprive  court  of  jurisdiction  —  evidence  insufEioient  to  sustain 

•  conviction.     People  v.  Hovimany  84. 

4.  Evidence  —  testimony  by  police  officer  as  to  statement  made  by 
complaining  witness  is  hearsay  in  trial  of  anothw  police  officer  for 
btfceny  committed  while  on  duty  —  admission  of  evidence  that  com- 
plainant identified  defendant  was  reversible  error  where  weight  of 
evidence  was  to  effect  that  defendant  was  not  person  who  robbed 
complainant  —  error  not  cured  in  admitting  incompetent  testimony  on 
ground  it  would  be  stricken  out  if  not  connected  where  in  fact  it  was  not 
stricken  out.     People  v.  RueeelU  239. 

6.  Grand  larceny  —  on  prosecution  for  grand  larceny,  first  degree, 
evidence  examined  and  held  not  to  sustain  conviction  of  police  officer 
of  crime  committed  while  on  duty.     People  v.  RueseUy  239. 

6.  Grand  larceny  —  conspiracy  between  bailee  and  third  person  to 
sell  property  —  defendant  by  procuring  purchaser  and  participating  in 
delivery  became  co-conspirator  —  larceny  not  complete  until  sale 
actually  made  —  defendant  not  guilty  df  receiving  stolen  property. 
People  V.  Romanelliy  876. 

[For  tables  containing  all  sections  of  the  Penal  Law  and  of  the  Code 
of  Criminal  Procedure  cited  and  construed  in  this  volume,  see  ante,  p. 
box.] 

CRIMINALLY  BBCBIYINQ  STOLEN  PR0PBBT7. 

See  Crimes,  2. 

DAMAQBS. 

See,  cdaoy  Contra ctb,  6,  12;  Eminbnt  Domain;  Fraud;  Nboli- 
GENCB,  4;  Sales,  4, 13;  Trial,  5;  Villages. 
Assessment. 

Computation  —  where  action  is  one  in  tort  for  unlawful  interference 
with  contract  between  plaintifF  and  third  person,  it  is  rightly  referred 
to  a  referee  to  compute  damages  instead  of  profits.  Gonzales  y.  Kentucky 
Derby  Co.,  277. 
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DBCBDKHT8'  B8TATIS. 

Sec  EXBCUTOBS  AND  ADHDnSTBATOBS;  TbUSIS;   WILI& 

DBBD8. 

Construction. 

1.  Property  conveyed  —  thread  of  stzeam  is  boundary  line  vhe 
deed  describes  boundary  line  as  runninc:  to  stream  and  theoee  do^ 
stream  —  adjoining  landowners  on  non-navigable  stroams  take  title 
accretions  in  prop^ion  to  line  on  margin  in  part  of  upland  aooordi 
to  straight  lines  drawn  at  right  an^es  between  sides  of  line  on  she 
and  center  line  of  stream  —  accretions  bdong  to  uplands  against  wfai 
they  are  laid  and  ownership  passes  under  deed  to  uplands  unoer  ocmmc 
law  rule  applicable  in  this  State.     Cramer  v.  Ferine,  218. 

2.  Restrictive  covenant  not  to  build  within  stated  number  of  f< 
from  street  —  covenant  not  mutually  restrictive  —  right  of  way  gran: 
in  1877  tar  persons,  wagcms  and  animals  to  be  construed  as  of  di 
when  made  —  reservation  does  not  include  passaee  for  large  mo 
trucks  —  covenant  not  violated  by  constructing  balcony  over  right 
way  eight  feet  above  it.    Casdia  v.  GaUo,  825. 

DBBD8  OF  TBU8T. 

See  MoBTOAGBs,  1. 

DXAD  BODY. 

See  COHTRACTBt  12. 

DBATH. 

See  EzBCUTOBa  and  Aduinistratobs,  1. 

DBFAI7LT. 

See  Husband  and  Wife,  7. 

DBFBH8B8. 

See  Contbactb,  9;    Husband  and  Wife,  7;    Insubance,  2. 
Landlobd  and  Tenant,  1 ;  Pleadinos,  7,  13. 

DBFINinON8. 

See  Account  Stated;  Mobtgaqbs,  1. 

DBMmiBBB. 

See  Municipal  Corpobations,  11;  Pleadings,  12, 13. 

DBNIAL8. 

See  Pleadings,  7, 8. 

DBP08ITION8. 

Examination  before  Tbial. 

1.  An  examination  of  plaintiff  before  trial  will  be  denied  wl 
plaintiff  is  bound  to  prove  all  matters  on  which  defendant  can.  eramipi 
an  examination  will  be  denied  as  to  counterclaim  where  iamBs  1 
not  been  joined  thereon.     Hansen  v.  Benenstm,  594. 

Deposition  Taken  without  State. 

2.  Deposition  for  plaintiff  taken  without  State  not  mgned  W  -▼*  a 
and  filed  without  notice  one  year  after  examination  —  smnuoi 
suppress  within  one  month  thereafter  withdrawn  by  danasir  1 
presented  to  trial  justice  —  deposition  admitted  on  trial— « at  ^ 
after  disagreement  of  jury  question  as  to  admissibility  of  'liH^uMti 
was  before  court  —  defendant  not  guilty  of  laches  in  movinir  a «- v^U^ 
deposition  —  deposition  not  admissible  as  it  was  not  signeii  ly  vjIi 
as  required  by  C6de  of  CivU  Procedure,  §  901,  subd.  2.  McSmLi.  .  iJ 
Chapin,  792. 

DBP08IT8. 

See  Banks  and  Banking. 

DI8CIPUNABY  PB0CBBDINO8. 

See  Attobney  and  Cubnt,  6,  7. 

DI80BDBBLY  CONDUCT. 

See  Cbimes,  3.  j 
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DISSOLUTIOK. 

See  C0BFORATION8,  3. 

DOMESTIC  RELATIONS. 

See  Husband  and  Wifb. 

DURESS. 

See  Landlobd  and  Tenant,  5. 

EASEMENTS. 

iSfee  Deeds,  2. 

EJECTMENT. 

Incidental  Pboceedinqs. 

,.  1.  Rule  of  stare  decisis  will  be  observed  in  oonstruing  oolonial  land 

:.  srants  —  terms  of  colonial  land  grant  construed  to  include  land  under 

Days  and  coves  in  Hudson  river  —  grant  not  strictly  construed,  though 

I .  to  individual.    Starke-Belknap  v.  New  York  Central  Railroad  Co.,  249. 

:'-  Tbial. 

2.  Verdict  in  ejectment  action  which  does  not  specify  estate  in 
property  recovered  is  not  defective  though  informal  —  Code  of  Civil 
firocedure,  section  1519,  construed.     McKay  v.  Nichols,  246. 

ELECTION  OF  REMEDIES. 

See  Wokkmbn'sCompbnsation  Law,  1. 

ELEVATORS. 

See  NuiSANCB. 

EMINENT  DOMAIN. 

Compensation. 

Measure  and  amount  —  in  determining  the  value  of  proi>erty  acquired 
by  New  York  city  for  park  purposes  owner  is  entitled  to  have  considered 
adaptability  of  property  to  purposes  for  which  it  could  be  most  profitably 
used  —  damages  cannot  be  based  on  speculative  and  fanciful  plan  of 
improvement,  but  evidence  admitted  thereon  is  not  prejudicial  where 
court  disregarded  it  —  court  governed  by  same  rules  as  were  formerly 
applied  to  commissioners  in  condemnation  —  award  to  city  based  on 
testimony  of  experts  called  by  corporation  counsel.  Matter  of  City  of 
New  York  {Inwood  HiU  Park),  431. 

ENABUNO  ACT. 

See  State. 

EQXnTABLE  ASSIGNMENT. 

See  Assiqnmbnts. 

EQXnTY. 

See,  also.  Costs  and  Fbes,  3;  Insurance,  4. 
•^  Maxims. 

1.  He  who  asks  equity  must  do  equity  —  where  plaintiffs  ask  that 
acts  of  defendant  p^ormed  with  their  consent  shall  be  deemed  acts 
for  their  benefit  they  should  be  required,  as  condition  of  being  panted 
that  equity,  to  concede  to  defendants  equity  of  allowing  them  fair  value 
for  their  work  which  inured  to  plaintiffs  advantage.  MoUer  v.  Pickard, 
333. 

Jurisdiction. 

2.  Equity  has  jurisdiction  to  proceed  by  injunction  to  prevent  the 
continuing  breach  of  contract  m  future  and  incidentidly  to  award 
damages  for  past  in  action  to  restrain  defendant  from  operating  a  game 
under  agreement  that  lessor  would  not  lease  game  to  another  — 
judgment  should  enjoin  defendant  in  use  of  particular  game  only  and 
should  not  extend  to  like  or  similar  games.  Gonzales  v.  Kentucky  Derby 
Co.,  277. 

Fraud. 

3.  Suit  to  set  aside  deed  and  separation  agreement  on  ground  of 
fraud  and  duress  —  plaintiff's  anrest  and  holding  for  grand  jury  prior 

^  App.  Div.—  Vol.  CXCVII.        61 
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EQUITY  —  Continued. 

to  execution  of  deed  and  agreement  not  unlawful  —  facis  show  that 
plaintifF  acted  of  his  own  free  will  in  execution  of  instruments  —  failure 
to  repudiate  deed  and  agreement  for  two  years  precludes  claim  of 
execution  under  fraud  and  duress.    Fawier  v.  Fowler,  572. 

ACOOUNTING. 

4.  Statute  of  Frauds  is  not  defense  in  suit  to  establish  trust  and 
accounting  where  there  was  parol  agreement  by  defendant  to  bid  in 
property  on  foreclosure  and  convey  to  i>laintins  when  as  defense  it 
would  constitute  fraud  on  plaintiffs  —  plaintiffs  need  not  show  abihty 
to  bid  in  property  on  sale.    Fletcher  v.  Manhattan  Life  Ins,  Co.,  4S4. 

5.  Appointment  of  temporary  receiver  denied  where  corporation  is 
flnandsuly  sound  and  there  is  no  claim  that  individual  defendants  are 
not  able  to  pay  any  judgment  which  may  be  rendered  against  thezn. 
SmaUwood  v.  Smith,  533. 

Plbadinqb. 

6.  Complaint  does  not  set  forth  agreement  which  can  be  spedfieally 
enforced  in  suit  against  executor  to  compel  conveyance  of  interest  in 
real  property  and  for  accounting  of  rents  and  income  received  where 
facts  do  not  disclose  with  sufficient  clearness  what  the  agreement,  which 
was  not  in  writing,  actually  was  —  creation  of  resulting  trust  not  shown 
since  there  was  no  allegation  of  mutual  mistake  or  of  fraud  or  over- 
reaching—  when  court  of  equity  will  not  override  Statute  of  Frauds. 
Ank€ie  v.  Blankner,  684. 

K8TOPPXL. 

See  Appbal,  3;  Banks  and  Banking;  Contracts,  5;  Sales,  6. 

BVZDBNCX. 

See,  oho.  Bills  and  Notes,  3;  Contracts,  10-12;  Crimes*  1-6; 
Executors  and  Administrators,  1,4;  False  Imprisonment,  1; 
Insurance,  5;  Landlord  and  Tenant,  1;  Libel,  2,  3;  Mali- 
cious Prosecution;  Nbolioencb,  2,  3;  Pleadings,  1,  14,  15; 
Sales,  11;  Taxation,  3;  Wills,  4;  Workmen's  Compensation^ 
Law,  1,  3,  9. 
Rblbvanct. 

1.  Reception  of  evidence  as  to  speculative  and  fanciful  plan  in 
condemnation  proceedings  to  acquire  property  for  park  which  was 
disregarded  by  court  not  considered  prejudicial.  Matter  of  City  of  New 
York  (Inwood  HiU  Park),  431. 

Admissions. 

2.  Proof  and  effect  —  admission  by  party  against  interest  may  be 
proved  without  warning.    'Mindlin  v.  Dorfman,  770. 

EXAMINATION  BEFORE  TRIAL. 

See  Depositions,  1. 

EXCEPTIONS. 

See  Appeal,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

See,  also.  Attorney  and  Cuent,  5,  11;  Husband  and  Wife»  3; 
Partition,  1;  Trusts,  7. 
Appointment. 

1.  Decree  of  Surrogate's  Court  adjudging  absentee  died  prior  to 
issuance  of  letters  is  not  res  adjudicata  as  to  date  of  death  and  binding 
on  surrogate  of  another  county  —  presumption  of  death  —  person  is 
presumed  to  be  dead  seven  years  after  being  last  heard  from  for  purpose  of 
establishing  rights  in  estate  —  evidence  —  as  proof  was  insufficient  to 
raise  presumption  of  death,  direction  that  share  of  estate  be  deposited 
to  credit  of  proceeding  was  proper.     Matter  of  Rowe,  449. 

Allowances  and  Payments  of  Claims. 

2.  Supreme  Court  and  Surrogates'  Courts  have  concurrent  jurisdiction 
of  action  on  claim  against  decedent.     Michads  v.  Flach,  478. 

Actions. 

3.  Costs  may  be  awarded  by  Appellate  Division  on  reversal  of  judg- 
ment in  favor  of  executors  in  cases  where  such  court  has  power  to 
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EXSCUTOBS  AND  ADMINISTRATORS  —  Continued. 

reverse  judgment,  make  new  findings  and  direct  entry  of  judgment  in 
favor  of  other  party  —  sections  1835  and  1836,  Code  or  Civil  Procedure, 
do  not  apply  to  or  preclude  award  of  coets  against  executors  on  appeal  — 
action  is  unreasonably  defended  where  defense  is  not  on  merits  alone 
but  solely  on  theory  that  plaintiff  lost  benefit  of  judgment  recovered  by 
default  against  all  defendants  on  joint  liability  —  waiver  by  executors 
of  certificate  of  facts  by  not  presenting  defense  on  original  settlement 
of  order  awarding  costs.    Hewlett  v.  Van  Voarhie,  362. 

4.  Action  by  married  woman  to  recover  for  services  rendered  to 
decedent  —  evidence  not  showing  that  decedent  contracted  for  serv- 
ices—  verdict  for  $1,100  grossly  excessive — ^plaintiff  not  canTing  on 
8ei>arate  business  under  Domestic  Relations  Law,  §  51  —  husband  of 
claimant  not  competent  witness  —  reasonableness  of  claim  against 
decedent  should  be  established  by  most  satisfactory  evidence  and  be 
dear  and  convincing.    Smith  v.  Burhyte,  725. 

Accounting. 

5.  Proceedings  for  accounting  —  order  of  reference  for  examination 
of  intermediate  account  is  inadvertently  granted  where  no  authority 
has  been  provided  for  such  examination  —  objections  to  intermediate 
account  premature  —  stay  of  proceedings  under  order  of  reference  and 
prior  OTders  in  interest  of  estate  to  maintain  status  quo.  Matter  of 
AppeU,  631. 

EXIMPTIONS. 

See  Taxation,  2,  7. 

FALSE  IMPRISONMENT. 

Civil  Liabiutt. 

1.  Acts  constituting  false  imprisonment  and  liability  therefor  — 
owner  of  store  is  not  responsible  for  act  of  his  manager  in  arresting 
plaintiff  after  accusation  of  theft  where  evidence  does  not  show  that 
owner  was  informed  of  situation  and  that  he  took  action  in  relation 
thereto  —  manager  did  not  act  within  authority  in  arresting  plamtiff  — 
evidence  that  some  one  telephoned  owner  of  store  that  there  was  woman 
in  store  who  would  not  leave,  does  not  show  that  owner  was  informed 
of  situation.    Homeyer  v.  Yaverbaum^  184. 

2.  Complaint  held  sufficient  in  action  for  false  imprisonment  which 
alleged  that  defendant  police  officer,  without  probable  cause  and  without 
warrant,  maliciously  arrested  plaintiff,  took  nim  before  a  police  justice 
where  he  was  found  fi[uilty,  and  on  appeal  to  County  Court  judgment 
was  reversed  and  plamtin  discharged — judgment  of  reversal  did  not 
destroy  effect  of  allegation  that  arrest  was  made  without  probable 
cause,  and  maliciously.    Fowler  v.  Stuart,  736. 

FALSE  REPRESENTATIONS. 

See  Corpobationb,  3. 

PEES. 

See  Costs  and  Febs. 

FELLOW-SERVANTS. 

See  Ships  and  Shipping,  3. 

FORECLOSURE. 

See  Equity,  4;  Mobtoaoes,  2^ 

FOREIGN  CORPORATIONS. 

See  Corporations,  7-10, 

FOREST  PRESERVE. 

See  PuBUc  Lands. 

FRAUD. 

^ee,  also,  Equity,  8;  Husband  and  Wife,  1;  Ships  and  Shipping,  2. 
Actions. 

Plaintiff  entitled  to  rescission  of  contract  and  recovery  of  consideration 
paid  where  complaint  shows  fraudulent  representations  by  defendcuits 
to  induce  plaintiff  to  purchase  corporate  stock;  his  offer  to  return  stock 
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FRAUD  —  Continued. 

upon  diiscovering  fraud  and  demand  for  return  of  his  money  —  measure 
of  damages  —  fact  that  plaintiff  alleged  he  was  "  damaged  '*  did  not 
require  him  to  prove  actual  damages  as  consequence  of  alleged  fnaid 
and  deceit  —  error  for  court  to  dimnifls  complaint  for  failure  to  prove 
difference  between  what  stock  was  worth  at  time  of  its  purchase  and 
what  it  would  have  been  worth  if  alleged  representations  had  been 
true  —  plaintiff  entitled  to  recover  amount  paid.  Haeasig  v.  Gregory, 
111. 

FBAX7D8,  STATUTS  OF. 

iSiee  Equity,  4,  6;  Vendor  and  Pubchasbb. 

FBEB  SPEECH. 

See  Municipal  Cobpobations,  6. 

OENBRAL  LAWS. 

[For  table  containing  all  chapters  and  sections  cited  and  construed 
in  this  volume,  see  ante,  p.  liz.] 

OENEBAL  RULES  OF  PRACTICE. 

[For  table  of  Qhdneral  Rules  of  Practice  cited  and  construed  in  this 
volume,  see  ante,  p.  box.] 

GRAND  LARCENY. 

See  Crimes,  5,  6. 

GREATER  NEW  YORK  CHARTER. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  box.] 

GUARANTY. 

See  Contracts,  3. 

GUARDIAN  AD  LITEM. 

See  Partition,  2. 

GUARDIAN  AND  WARD. 

See  Habeas  Corpus,  2. 

HABEAS  CORPUS. 

Nature  and  Grounds  of  Remedy. 

1.  Writ  of  habeas  corpus  directing  child  be  surrendered  to  father  was 
•improperly   granted   where  relator  failed   to   show   incompetency    of 

guardian  and  to  establish  that  conditions  have  changed  since  T^Tit 
denied  in  foreign  State,  making  it  now  proper  to  change  custody  of 
child.     Matter  of  Standieh,  176. 
Proceedings. 

2.  Final  order  of  Virginia  court  in  habeas  corpus  proceedings  by 
father  to  regain  possession  of  child  from  guardian  is  res  adjudicata  in 
habeas  corpus  proceedings  instituted  by  father  in  this  State,  where 
Virginia  proceedings  were  instituted  in  court  of  competent  jurisdiction 
possessing  jurisdiction  of  proceedings  and  parties  —  determination  of 
court  is  final,  though  court  reserved  right  to  change  custody  of  child 
under  chaD£:ed  conditions  —  order  is  entitled  to  full  faith  and  credit 
in  New  York  State  under  section  1  of  article  4  of  Federal  Constitution* 
Matter  of  Standieh,  176. 

HIGHWAYS. 

Regulation  and  Use  foe  Travel. 

1.  Injuries  from  defects  —  State  is  liable  for  negligence  in  failing  to 
maintain  guard  rail  or  other  barrier  on  State  road  "at  approach  to 
bridge  "  where  approach  was  part  of  highway  maintained  under  patsol 
system.     Deyoe  v.  State  of  New  York,  716. 

2.  State  highway  maintained  under  patrol  system  —  surface  waters  — 
action  to  recover  damages  caused  by  flooding  plaintiff's  land  — 
negligence  not  shown  in  construction  of  culvert  —  question  for  jury  as 
to  whether  flood  of  extraordinary  character  was  such  that  it  should 
have  been  anticipated.     Mead  v.  State  of  New  York,  739* 

HOTELS. 

See  Landlord  and  Tenant,  4. 
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HUDSON  BIVSB. 

See  EjBcnoBNT,  1. 

HUSBAND  AND  WIR. 

iSiee,  aUo,  Cribcbs,  3. 

Annttlmbnt  of  Mabriagb. 

1.  A  marriage  will  be  annulled  under  Code  of  Civil  Procedure,  section 
1750,  on  ground  that  consent  was  obtained  by  fraud,  where  husband 
refu»3d  to  keep  his  promise  to  have  religious  ceremony  performed  after 
civil  ceremony,  where  Uie  marriage  was  never  consummated.  Watkine  v. 
WcUHna,  489. 

DnroBCE. 

2.  Alimony  —  contempt  proceedings  to  enforce  payment  of  alimony  — 
whether  disobedience  of  order  to  pay  alimony  was  willful  and  in  con- 
tempt of  court  is  addressed  to  discretion  of  court  as  is  question  whether 
defendant  shall  be  fined  or  imprisoned  —  motion  is  properly  denied 
where  plaintiff  had  accepted  reduced  alimony  —  inabiuty  to  pay 
alimony  is  not  defense  to  contempt  proceedings.  Thompson  v. 
Thompson^  228. 

3.  Death  of  husband  in  divorce  proceedinc;8  pending  motion  to 
modify  judgment  to  strike  out  alimony  provision  makes  provision 
inoperative,  but  does  not  otherwise  destroy  force  of  judgment  —  sub- 
stitution of  executors  of  husband  as  defendants  for  purposes  of  motion  — 
court  has  power  to  impose  upon  defeated  party  attorney  and  counsel 
fees  and  other  expenses  where  order  for  reference,  entered  by  consent, 
provided  for  payment  thereof.     Hunter  v.  Hunter,  678. 

Sbpabation. 

4.  Temporary  alimony  and  counsel  fees  —  Nevada  decree  in  divorce 
action  dismissing  complaint  in  action  by  defendant  is  not  a  bar  to 
action  for  separation  by  wife  or  allowance  of  alimony  and  counsel  fees. 
Schennerhom  v.  Schermerhom,  284. 

5.  An  affidavit  on  motion  to  punish  defendant  for  contempt  for 
failure  to  pay  allowance  awards  for  support  of  children  is  insuincient 
where  there  is  a  failure  to  show  that  sequestration  proceedings  would 
be  ineffectual  —  judgment  compelling  defendant  to  provide  for  mainte- 
nance of  children  is  not  warranted  where  complaint  is  dismissed  upon 
merits.    HcMs  v.  Haas,  619. 

6.  Alimony  —  husband  is  not  liable  for  alimony  during  violation  of 
decree  by  wife  in  taking  child  out  of  Greater  New  York  without  consent 
of  husband  —  absolute  decree  of  divorce  in  favor  of  wife  in  foreign 
State  justifies  court  in  relieving  husband  from  further  payment  of 
alimony  —  husband  is  liable  for  alimony  between  time  of  voluntary 
return  of  wife  and  modification  of  decree.     Harris  v.  Harris,  646. 

7.  Default  jud^ent  —  motion  to  vacate  judgment  and  open  default 
in  separation  action  granting  wife  alimony  where  defendant  desires  to 
interpose  as  defense  separation  agreement  relieving  him  from  obligation 
to  pay  alimony  or  support  his  wife  will  be  denied  since  agreement  is 
invalid  under  section  51  of  Domestic  Relations  Law.  Mabbett  v. 
Mabbett,  654. 

INCOME  TAX. 

See  Taxation,  2. 

INDEPENDENT  CONTRACTOR. 

See  Master  and  Servant,  2;  Motor  Vehicles,  3. 

INDICTMENT  AND  INFORMATION. 

Amendment. 

Amendment  to  indictment  substituting  real  name  of  defendant  was 
proper  in  prosecution  for  violation  of  Liquor  Tax  Law.  People  v. 
Cook,  155. 

INFANTS. 

Actions. 

Defense  that  infant  plaintiff  falsely  represented  his  age  is  available 
in  action  by  infant  to  recover  money  deposited  for  stock  margin  — 
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INFANTS  —  Continued. 

defense  that  oompliunt  does  not  state  facts  sufficient  to  constitute  a 
cause  oi  action  cannot  be  taken  by  answer.  Falk  v.  MacMasters^ 
357. 

INFERIOR  CRIMINAL  C017RT8  ACT. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixix.] 

INJUNCTION. 

See,  aUo,  Cobpobations,  5;  Landlord  and  Tenant,  1. 

Grounds  of  Relief. 

1.  To  restrain  defendants  from  manufacturing  articles  by  same 
processes  used  by  plaintiff  there  must  be  adduced  conditions  of  strongest 
character,  as  it  is  in  restraint  of  trade  and  competition  and  is  an  inhibition 
upon  a  man's  right  to  pursue  his  occupation,  except  for  and  in  plaintifTs 
interest.     Kaumagraph  Co.  v.  Stamp<iaraph  Co.,  Inc.,  06. 

2.  An  injunction  pendente  lUe  should  be  granted  in  favor  of  domestic 
corporation  where  rival  corporation  puts  to  use  its  methods  in  furnishing 
photographic  news  service,  first,  by  use  of  headings  for  ordinary  news,  and, 
second,  in  use  of  contract  slips  which  in  color,  language,  shape  and  arrange- 
ment were  copies  of  those  used  by  plaintiff.  EUioU  Service  Co.  v.  Dispatch 
P.  N.  S.  Co.,  Inc.,  615. 

Subjects  of  Protection  and  Reuef. 

3.  Property  —  employee  will  not  be  restrained  from  disolosiiig 
methods  and  processes  which  are  exclusively  within  his  employer's 
control  and  right  to  use  where  he  does  not  obtain  information  concerning 
same  during  his  employment.  Kaumagraph  Co.  v.  Stampagraph  Co.^ 
Inc.,  66. 

4.  A  secret  process  will  be  protected  by  restraining 'those  who  occupy 
a  confidential  relation  from  communicating  such  secrets  to  competitors 
in  business  or  engage  in  same  business  and  use  knowledge  thus  acquired 
to  detriment  of  employer.  Kaumagraph  Co.  v.  Stampagraph  Co.,  Inc., 
66. 

5.  Corporate  management  —  temporary  injunction  will  be  granted 
restraining  payment  of  excess  salaries  to  manager  of  corporation  where 
net  assets  of  corporation  which  might  be  reserved  eacn  year  to  pay 
plaintiff  her  proportion  of  net  profits  are  insufficient.  SmaXlwooa  v. 
Smith,  533. 

Contract  Rights.  • 

6.  Perpetual  injunction  will  not  be  issued  to  restrain  defendants  from 
manufacturing  articles  by  same  process  used  by  plaintiff  where  there 
was  no  evidence  that  plamtiff  used  any  secret  process  or  had  exclusive 
right    to    use    any    process    or    machinery    defendants    were    using. 

Kaumagraph  Co.  v.  Stampagraph  Co.,  Inc.,  66. 

7.  Enforcement  of  covenants  ancillary  to  contracts  of  employment 
are  not  favored  by  law  and  wfll  not  be  enforced  unless  some  special 
circumstances  render  restriction  a  reasonable  protection  to  employer's 
business.     Kaumagraph  Co.  v.  Stampagraph  Co.,  Inc.,  66. 

Actions  for  Injunction. 

8.  Remedy  is  by  an  action  for  injunction  where  in  Supreme  Court 
action  for  sum  of  money  only  plaintiff  seeks  to  stay  trial  of  an  action 
brought  by  defendant  m  Mumcipal  Court  of  City  of  New  York  on 
ground  that  Supreme  Court  action  was  begun  prior  to  Municipal  Court 
action  and  involves  same  subject-matter.  Indestructible  Metal  P.  Co., 
Inc.,  V.  Summerprade,  199. 

9.  After  dominant  and  servient  tenements  vest  in  one  person  subse- 
quent grant  does  not  revive  right  of  way,  and  in  suit  to  enjoin  mainte- 
nance of  fence  in  right  of  way  plaintiff  is  not  entitled  to  mandatory 
injunction  where  allegations  of  complaint  are  not  so  technically  correct 
as  to  obviate  necessity  of  proof  to  exclude  exercise  of  court's  dis(a«tion. 
Robinson  v.  St.  John's  Guild,  260. 

INSTRUCTIONS. 

See  Motor  Vehicles,  1;  Physicians  and  Surgeons;  Principai. 
AND  Agent,  1;  Ships  and  Shipping,  4;  Trial,  3-5;  Wills,  1. 
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INSURANCE. 

See,  also.  Corporations,  3. 

AcdDBNT  Insurance. 

Rui>tiire  suffered'  by  mail  clerk  whfle  performing  oustoEoary  ^ork  is 
not  within  meaning  of  policy  against  injuries  through  extemal*  violent 
and  accidQntal  means.  Fane  v.  NaiwnaL  Association  of  Railway  Postal 
Clerks,  145. 

Firb  Insurance. 

2.  Action  on  policy  —  failure  to  perform  condition  that  renewal  policy 
in  another  company  should  be  surrendered  and  canceled  constitutes 
defense  in  action  on  fire  insurance  policy  —  counterclaim  —  equitable 
counterclaim  held  sufficient  —  limitation  of  ^  action  —  time  between 
commencement  of  action  in  Federal  court  and  dismissal  for  want  of 
jurisdiction  is  not  counted  —  time  action  restrained  by  injunction  is 
not  counted.     Park  &  Pollard  Co,  v.  Industrial  Fire  Ins,  Co,,  671. 

liiABiLiTT  Insurance. 

3.  Construction  of  contract  —  an  insurer  is  liable  on  policy  limiting 
liability  but  obli^atin^  it  to  pay  all  costs  and  expenses  incident  to 
settlement  of  clamis  m  action  by  insured  to  recover  cost  of  having 
attachment  discharged  —  liberal  construction  of  policy  where  insurer 
prepares  instrument  —  cost  of  discharging  attachment  cannot  be 
apportioned  between  parties  where  policy  does  not  contemplate  any 
apportionment  of  necessary  costs  and  expenses.  Qreen  River  Distilling 
Co,  V.  Massachusetts  Bonding  &  Ins,  Co,,  499. 

Life  Insurance. 

4.  Suit  in  equity  to  have  plaintiff  declared  equitable  owner  of  policy 
of  life  insurance  and  to  recover  proceeds  thereof  is  not  action  in  rem 
and  jurisdiction  cannot  be  acquired  of  non-resident  by  service  bv 
publication  when  she  does  not  appear.  Sckoenholz  v.  I/ew  York  Life 
Ins,  Co,,  91. 

5.  Premiums  —  action  to  recover  premiums  paid  on  policies  of  life 
insurance  —  defense  that  policies  were  returned  to  bie  canceled  — 
evidence  of  agreement  by  soliciting  agent  to  cancel  policies  inadmissible 
over  objection  that  no  authority  was  shown  in  soliciting  agent  to  mi^e 
agreement  —  letter  by  defendant  showing  that  he  haa  policies  in  his 
possession  after  he  claimed  to  have  surrendered  them  admissible  where 
It  tended  to  show  he  did  not  surrender  policies  to  soliciting  agent  aa 
claimed.     Mc  Names  v.  Zimmett,  738. 

SUBROGATfON. 

6.  Action  to  recover  from  insured  amount  paid  by  insurance  company 
for  damage  caused  bv  sprinkler  —  subrogation  of  insurer  to  rights  of 
insured  against  third  person  —  general  release  by  insured  to  third 
person  —  insurer  cannot  recover  from  insured  in  absence  of  showing 
that  third  person  was  liable  for  particular  loss.  Franklin  Fire  Ins,  Co,  v. 
Weinberg,  576. 

INTEBPLEADEB. 

Proceedings. 

A  notice  of  application  for  order  of  interpleader  must  be  served  in 
same  manner  as  summons  —  jurisdiction  of  non-resident  cannot  be 
obtained  by  service  of  notice  of  application  for  order  of  interpleader 
outside  State  either  personally  or  oy  substitution  in  personal  action 
brought  upon  theory  of  money  had  and  received.     Devoy  v.  NeUes,  628. 

INTOXICATING  LIQUOBS. 

C6n8TItutionalitt  op  Statute. 

1.  States  have  same  power  they  had  before  adoption  of  Eighteenth 
Amendment  to  Federal  Constitution  to  prohibit  traffic  in  intoxicating 
liquors,  but  power  of  States  to  legislate  is  limited  to  le^dation  not 
repugnant  to  laws  enacted  by  Congress  upon  subject  —  m  so  far  as 
State  laws  are  "  appropriate  legislation  "  to  enforce  Eighteenth  Amend- 
ment they  are  legal  and  enforcible;  in  so  far  as  they  are  repugnant 
to  Volstead  Act  they  are  abrogated  by  that  act  —  Liquor  Tax  Law,  as 
amended  by  chapter  911  of  Laws  of  1920,  void  in  so  far  as  permitting 
traffic  in  intoxicating  liquors  on  payment  of  tax.     People  v.  Cook,  155. 
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INTOZICATINa  UQU0B8  -  Continued. 
AcnoNB  FOB  Penalties. 

2.  Fact  that  different  penalties  are  provided  in  State  statute  and  in 
Volstead  Act  does  not  make  State  statute  void.     People  v.  Cook^  155. 

Cbiminal  Prosecution. 

3.  Defendant  was  properly  convicted  of  violation  of  liquor  Tax  Law 
where  act  as  it  stood  oefore  unconstitutional  amendment  is  in  force  and 
operation.     People  v.  Cook^  155. 

JUDGMENTS. 

See,  aleo,  Husband  and  Wife,  5,  7;  Negligence,  2;  Pleadings,  3, 
16,  17. 

Conclusiveness  of  Adjudication. 

Persons  concluded  —  an  interlocutory  judgment  establishing  right  of 
account  is  binding  on  referee  appointed  to  state  account.  MoUer  v. 
Pickard,  333. 

JURISDICTION. 

See  Courts;  Equity,  2;  Interpleader;  Process,  1;  Surrogate's 
Court. 

JUSTICES  OF  THI  PEACE. 

TEcnmcAL  Defenses. 

Courts  do  not  favor  highly  technical  defenses  in  Justice's  Court  and 
such  defenses  will  not  generally  prevail  where  merits  favor  opposite 
party.     Keefe  v.  Parker,  919. 

LACHES. 

See  Banks  and  Banking;  Depositions,  2;  Equpit,  3;  Sales,  9. 

LANDLORD  AND  TENANT. 

See,  also.  Summary  Proceedings. 

Leases. 

1.  Action  for  injunction  to  restrain  tenants  from  permitting  sub- 
lessees to  continue  in  possession  of  premises  where  lease  contains 

S revision  against  subletting  without  consent  of  landlord  —  waiver  is  not 
efense  where  landlord  unequivocally  denies  knowledge  of  previous 
subletting  and  where  lease  provided  that  waiver  of  breach  snidl  not 
affect  landlord's  rights  as  to  subsequent  breach  —  fact  that  landlord 
would  not  suffer  irreparable  damages  not  defense  —  relief  not  dependent 
upon  absence  of  adequate  remedy  at  law  where  it  is  in  nature  of  specific 
performance  —  landlord  is  entitled  to  mandatory  injunction  pendente 
lite  ousting  sublessees  —  evidence  establishing  irreparable  damage 
entitling  landlord  to  relief.    BoskowUz  v.  Cohn,  776. 

Tenancies  from  Year  to  Year. 

2.  Tenant  dying  one  week  after  expiration  of  year  —  widow  is  not 
entitled  to  possession  for  remainder  of  year  where  notice  to  quit  is 
served  about  six  weeks  after  expiration  of  year  for  option  is  with 
landlord  to  regard  holding  over  by  his  tenant  as  implied  agreement  on 
tenant's  part  to  hold  for  another  year  or  to  treat  tenant  as  trespasser. 
Matter  of  Kinum,  839. 

Premises  and  Enjotment  and  Use  Thereof. 

3.  Eviction  —  in  summary  proceedings  for  removal  for  non-payment 
of  rent,  lease  examined  and  construed  not  to  include  lot  in  rear  of 
dwelling  —  entr^  constituting  actual  partial  eviction  not  shown  — 
constructive  eviction  no  defense.  Rural  Publishing  Co.,  Irui,  v. 
KaUman,  295. 

Rent. 

4.  Actions  —  complaint  is  properly  dismissed  in  action,  for  rent  of 
unfurnished  apartment  in  apartment  hotel  where  there  is  failure  on 
plaintiff's  part  to  file  bill  of  particulars  prescribed  by  chapter  944, 
Laws  1920,  and  defense  is  that  rent  was  unjust  and  unreasonable  — 
*'  hotel "  as  used  in  Laws  of  1920,  chapter  136,  section  9,  as  added  by 
chapter  944  of  Laws  of  1920,  defined  —  apartment  hotel  not  within 
meaning  of  statute.     Waitt  Conetruciion  Co.,  Inc,,  v.  Chase,  327. 
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LANDLORD  AND  TENANT  —  Con(inue<2. 

5.  Action  to  recover  rent  oi  property  in  New  York  city  —  defense 
that  lease  was  executed  under  duress  not  established  —  lease  executed 
prior  to  taking  effect  of  rent  laws  of  1920  not  affected  thereby.  Orinoco 
Realty  Co.,  Inc.,  v.  BandUr,  693. 

LBGISLATU&E. 

Legislativb  Committee. 

Joint  legidative  committee  to  investigate  affairs  of  city  of  New  York 
is  not  standing  committee  of  Legislature  within  meaning  of  Legislative 
Law,  §  61  —  committee  has  no  power  to  appoint  subcommittee  of  one 
under  resolution  creating  it  —  contempt  —  refusal  of  witness  to  be 
sworn  before  subcommittee  of  one  is  not  contempt  —  committee  has 
no  power  to  take  testimony  in  private.    Matter  of  Leach,  702. 

LBTTBB8  OF  CREDIT. 

See  CoNTBACTS,  3. 

LIABILITY  INSURANCE. 

See  Insubancb,  3. 

LIBEL. 

PrIVILBOBD   COMMITNIXJATIONS. 

1.  Allegation  in  answer  in  suit  to  compel  specific  performance  of 
agreement  to  return  corporate  stock,  chargmg  plaintiff  with  conversion 
of  funds  of  corporation  and  purchase  of  bonds  therewith  is  privileged  — 
rule  relating  to  absolute  privilege  is  sufficiently  broad  to  extend  to  all 
matter  otherwise  libelous  allegea  or  introduced  in  action  which  may  be 
or  become  material.    Chapman  v.  Dick,  551. 

Actions. 

2.  Pleadings  —  it  is  improper  to  reallege  in  separate  cause  of  action 
for  libel  a  cause  previously  alleged  —  such  allegations  will  be  stricken 
out  as  redundant  —  evidence  —  repetition  of  libel  may  be  evidence  of 
malice  —  proof  of  actual  malice  in  each  publication  may  be  offered,  but 
plaintiff  cannot  reallege  and  retry  each  separate  cause  of  action. 
Pumatelli  v.  Press  Publishing  Co,,  275. 

3.  Action  by  manager  and  editor  of  newspaper  for  personal  damages  — 
allegation  that  plaintiff  was  injured  as  manager  ana  editor  need  not  be 
preceded  by  formal  phrase  "  of  and  concerning  "  his  business  —  said 
question  cannot  be  raised  first  on  appeal  —  refusal  of  court  to  charge 
jury  upon  "  each  independent  statement  in  the  pamphlet "  not  error 
where  whole  libel  was  part  of  complaint  and  detached  statements  set 
apart  would  destroy  connection  of  whole  —  evidence  establishing 
malice  —  verdict  for  $3,000  not  excessive  —  technical  errors  disregarded 
under  Code  of  Civil  Procedure,  §  1317.     McKee  v.  Robert,  g42. 

LIENS. 

See,  also.  Attorney  and  Cubnt,  4. 
Mechanic's  Lien. 

Failure  to  file  in  time  —  expiration  of  time  for  filing  lien  deferred  by 
acquiescence  in  owner's  contention  that  contract  was  not  completed  — 
lien  properly  filed.     Colon  &  Co.  v.  Hassenpflug,  522. 

LIFE  TENANTS. 

See  Wills,  10. 

LIMITATION  OF  ACTIONS. 

See   Insurance,  2;*  Pubuc  Lands;  Workmen's  Compensation 
Law,  1. 

LIQUOR  TAX. 

See  Intoxicating  Liquors. 

MALICIOUS  ABUSE  OF  PROCESS. 

See  Process,  2. 

MALICIOUS  PR0SECX7TI0N. 

Actions. 

Plaintiff,  employee  of  garage  company,  arrested  for  procuring  return 
of  automobile  to  garage  by  false  representations  —  evidence  is  admissible 
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MALICIOUS  PBOSECnnON  —  C<mHnv€d. 

as  to  eood  faith  of  defendant  in  obtaining  possession  of  automobile 
from  plaintiff's  employer  on  presentation  of  oheck  for  repairs  on  which 
payment  was  subsequently  stopped.    Gillie  v.  FeUows^  734. 

MANDAMUS. 

See,  aho,  Mxtnicipal  Cobpobations,  1,  2,  d. 

Nature  and  Grounds  in  General. 

1.  Mandamus  only  issues  where  clear  legal  right  appears  —  failure  to 
present  ckJm  to  comptroller  of  city  of  New  York  as  required  by  Greater 
New  York  charter,  section  261,  is  bar  to  issuance  of  writ  against  comp- 
troller — delator  did  not  establish  clear  legal  right  to  writ  smce  amount 
of  claim  remained  unaudited.  People  ex  reL  WeUe  &  Newton  Co,  v. 
Craig,  407. 

Subjects  and  Purposes  of  Relief. 

2.  Acts  and  proceedings  of  municipalitiee  —  application  by  city  of 
New  York  for  peremptory  writ  of  mandamus  to  compel  e3d;ension  of 
water  system  for  fire  protection  —  writ  denied  where  city's  liability  for 
compensation  is  doubtful  —  alternative  writ  directed.  People  ex  rel. 
City  of  N.  Y.  V.  Queene  County  Water  Co,,  356. 

3.  Acts  of  pubhc  officers  —  when  writ  will  issue  to  require  enforcement 
of  Tnuisi>ortation  Corporations  Law,  section  26.  People  ex  rel, 
Weatherwax  v.  WaU,  929. 

Acts  of  Public  Officers.  . 

4.  Writ  of  mandamus  will  not  issue  to  compel  comptroller  of  city 
of  New  York  to  pay  vouchers  under  contract  for  constructing  building 
for  College  of  City  of  New  York,  where  contract  was  not  made  m  manner 
I»e8oribed  by  statute  —  writ  will  not  issue  to  compel  payment  under 
section  1132  of  Greater  New  York  charter  where  moneys  if  received 
would  not  be  expended  in  defraying  expense  incident  to  gratuitous 
instruction  by  college  —  charter  did  not  authorize  trustees  of  college 
to  bind  city  by  contract  involving  liability.  People  ex  rel.  Rangeley 
Conetruction  Co.,  Inc.,  v.  Craig,  503. 

Relief. 

5.  Mandamus  will  lie  only  where  there  is  clear  legal  right  to  relief 
demanded.  People  ex  rel.  Connere  v.  Board  of  Education  of  City  of  New 
York,  5. 

MARITIME  LAW. 

See  Ships  and  Shipping^  1,  3. 

MARRIAGE. 

Su  Husband  and  Wife,  1. 

MASTER  AND  SERVANT. 

See,  also.  Appeal,  4;  False  Imprisonment,  1;  Motor  Vehicles; 
Ships  and  Shipping,  1,  3;  Workmen's  Compensation  Law, 
7,8. 

Service  and  Compensation. 

1.  Remuneration  —  complaint  in  action  to  recover  percentage  of 
profits  insufficient  where  it  is  not  alleged  what  profits  were  earned  by 
defendant.    CorUi  v.  Cohen,  Inc,,  302. 

Master's  Leabilitt  for  Injuries  to  Servant. 

_2.  Negligence  —  owner  of  motor  trucks  hired  by  general  contractor 
at  fifiven  rate  per  truck  pest  day  wba  independent  contractor  and  respon- 
sible  for  negligence  of  driver  of  truck  rented  from  third  person  — 
general  contractor  is  not  responsible  though  trucks  bore  ms  name. 
Wagner  v.  Motor  Truck  Renting  Corporalum,  371. 

MEASURE  OF  DAMAGES. 

See  Trial,  5. 

MECHANIC'S  LIEN. 

See  Liens. 


Digitized  by 


Google 


INDEX,  971 

MOBTGAOES. 

See,  also.  Taxation,  2,  3. 

Construction  and  Operation. 

1.  Sinking  fund  provision  of  railroad  mortgage  or  deed  of  trust  con- 
strued —  "  after  "  defined  —  "  bonds  outstanding  "  defined  —  practioal 
construction  of  agreement  by  parties  recognized  by  court.  New  York 
Truet  Co.  v.  Portland  Railway  Co.,  422. 

FORBCLOSURB   BT  ACTION.  ' 

2.  Parties  —  Federal  receiver  of  prop^ty  of  defendant  corporation 
is  not  entitled  to  be  made  party  defendant  in  action  to  foreclose  mortgage 
on  real  property  of  corporation  —  making  receiver  party  was  abuse  of 
discretion  of  court  where  there  does  not  appear  to  be  any  defense  to 
the  action.     Bate  v.  Brenack  Stevedoring  Co.,  Inc.,  194. 

3.  Parties  and  process  —  a  purchaser  under  foreclosure  sale  acquires 
good  title  to  land  though  non-resident  defendant  is  personally  served 
without  the  State  and  certificate  of  Secretary  of  State  as  to  notary's 
"power  to  act  was  not  attached  to  affidavit  of  service,  where  a  new 
affidavit  with  certificate  is  filed  nunc  pro  tunc  after  sale  —  judgment 
of  foreclosure  valid.     Kelly  v.  Schramm,  377. 

4.  Pleading  —  separate  d^ense  that  bond  and  mortgage  had  been 
assi^ed  to  secure  corporate  debt,  but  by  renewal  of  notes  without 
notice  to  assignor  had  been  reassigned  under  Federal  court  order, 
whereupon  defendant  claimed  contribution  f^om  plaintiff's  assignor  and 
from  pudntifF,  held,  to  be  in  effect  and  substance  counterclaim  justifying 
and  requiring:  plaintiff's  serving  reply  —  matters  set  up  by  reply  not 
superfluous,  irrelevant  or  scandalous  as  to  issue  raised  by  counterclaim. 
Hume  V.  Woodruff,  610. 

5.  Judgment  against  mortgagee  for  burning  building  as  counterclaim 
against  assignee  of  mortgage  —  assignment  executed  ffter  fire.  Markle 
V.  Osborne,  906. 

MOTIONS  AND  ORDERS. 

See  Costs,  1;  Depositions,  2;  Parties;  Pleadings,  9,  16,   17; 
Trial,  1. 

MOTOR  VEHICLES. 

See,  also.  Master  and  Servant,  2. 

Injuries  to  Third  Person. 

1.  Owner  not  liable  in  action  for  death  of  child  whei^  accident  occurred 
while  chauffeur  was  using  automobile  for  his  own  purposes  —  it  was 
error  for  court  so  to  charge  jury  that  it  might  find  that  at  time  of  accident, 
chauffeur  was  engaged  in  business  of  owner  where  there  was  nothing 
in  evidence  that  would  warrant  inference  that  use  of  machine  would 
expedite  master's  business.     Donnelly  v.  Yuille,  59. 

2.  Action  to  recover  for  injuries  to  boy  suffered  while  jumping  from 
motor  truck,  being  driven  by  unlicensed  chauffeur  —  boy,  who  was 
riding  with  permission  of  driver,  not  trespasser  —  unlicensed  chauffeur 
presumed  to  be  incompetent  —  negligence  to  employ  such  person  where 
It  must  be  presumed  that  if  car  had  been  properly  operated  for  piurposes 
for  which  it  was  designed  accident  would  not  have  happened.  LaRose  v. 
Shaughnessy  Ice  Co.,  821. 

3.  Express  company  hiring  motor  truck  by  hour  fh>m  owner  who 
cared  for  it  and  selected  and  paid  driver  is  not  liable  in  action  to  recover 
for  death  caused  by  truck  —  driver  was  not  special  servant  of  express 
company  —  owner  was  independent  contractor.     Charles  v.  Barrett,  584. 

MUNICIPAL  CORPORATIONS. 

See,  also.  Eminent  Domain;  Mandamus,  2,  3. 

Officers. 

1.  Process  —  mayor  of  city  of  New  York  is  necessary  party  defendant 
in  mandamus  prooidedings  to  compel  payment  of  amount  due  under 
contract  for  constructing  building  for  College  of  City  of  New  York 
where  charter  of  Greater  New  York  requires  warrants  to  be  countersigned 
by  mayor.     People  ex  rd.  Rangetey  Construction  Co.,  Inc.,  v.  Craig,  503. 

2.  Alternative  writ  of  mandamus  to  compel  vacation  of  order  of  board 
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of  health  revoking  relator's  permit  to  sell  milk  will  not  be  granted  where 
relator's  violations  of  Sanitary  Code  were  numerous  and  action  of  board 
was  not  capricious  —  powers  of  board  are  administrative  —  writ  will 
not  issue  where  there  is  no  abuse  of  discretionary  power.  People  ex  rel. 
Agins  &  Klugerman,  Inc.,  v.  Board  of  Health,  etc.,  of  City  of  New  York^ 
662. 

3.  Certiorari  to  review  proceedings  of  acting  mayor  of  city  of  Buffalo 
in  demoting  j>olice  captain  —  courts  will  give  more  crictical  examination 
of  evidence  m  such  proceedings  where  official  presiding  at  hearing  may 
be  witness  to  material  facts  on  trial,  and  where  he  is  without  judicial 
experience  or  training,  where  determination  is  necessary  whether  or 
not  he  was  influenced  oonsciouriy  or  unconsciously,  by  his  personal 
interest  in  controversy  —  charges  that  relator  violated  rules  of  police 
department  not  sustained  —  relator  reinstated.  People  ex  rd.  Winspear 
V.  Kreinheder,  887. 

Contracts. 

4.  Withdrawal  of  bid  for  construction  of  school  building  —  contractor 
did  not  have  right  to  withdraw  his  bid  for  construction  of  particular 
fireproof  building  and  demand  return  of  deposit  where  general  appropria- 
tion made  by  board  of  estimate  and  apportionment  was  greater  than 
bid,  though  estimated  cost  of  particular  building  was  less.  People 
ex  rd.  Conners  v.  Board  of  Education  of  City  of  New  York,  5. 

5.  Acceptance  of  bids  —  municipal  corporation  is  entitled  to  reason- 
able time  after  receipt  of  bids  for  construction  of  particular  school 
building  in  New  York  city  to  determine  whether  lowest  bid  was  reason- 
able and  contractor  bad  no  right  to  withdraw  his  bid  while  it  was  being 
considered,  unless  final  action  thereon  was  delayed  for  unreasonable 
length  of  time  —  when  delay  of  thirty-nine  days  in  accepting  bid  is  not 
unreasonable.  People  ex  rd.  Connera  v.  Board  of  Edtication  of  City  of 
New  York,  6. 

Use  and  Regulation  op  Pubuc  Places. 

6.  Streets  —  ordinan^  against  holding:  meetinp:8  in  i>ublic  streets  with- 
out permit  firom  mavor  is  valid  —  unjustifiable  discrimination  that  others 
were  permitted  to  hold  like  meeting  not  shown  —  withholding  permit 
is  not  denial  of  free  speech  —  mandamus  is  proper  remedy  where  permit 
is  improperly  withheld.     People  ex  rd.  Dome  v.  Atwell,  225. 

7.  Section  40  of  new  charter  of  cit^  of  Buffalo  (Laws  of  1914,  chap. 
217)  vests  aU  authority  respecting  hoenses  for  signs  in  council  which 
uncter  old  charter  was  vested  in  commissioner  of  public  worlm.  Ordi- 
nance with  respect  to  signs  was  continued  by  new  charter.  Kertz  v. 
Adam  &  Co.,  921.    . 

Neqligence. 

8.  Defects  in  sewer  —  city  of  New  York,  having  accepted  and  main- 
tained sewer  with  knowledge  of  defects  in  construction  is  liable  for 
damages  caused  by  breaking  of  sewer  adjoining  plaintiff's  store  —  city 
not  liable  for  neghgence  of  Public  Service  Commission  or  independent 
contractors  under  it  —  contractor  is  not  liable  where  insufficiency  of 
sewer  was  directly  referable  to  faulty  plans  of  enginners  of  Public 
Service  Commission  or  for  unpropesr  maintenance  by  city.  John 
Wanamaker,  New  York,  v.  City  of  New  York,  441. 

Taxation. 

9.  Special  or  local  assessments  —  statute  (Laws  of  1888,  chap.  131) 
by  which  city  of  Amsterdam  acquired  bridge  required  it  to  keep  property 
in  repair  —  cost  of  sidewalk  built  on  said  bridge  property  cannot  be 
assessed  against  abutting  owner —  Laws  of  1911,  chap.  242,  relating  to 
said  city,  saving  clause  applied  —  rule  of  practical  construction  apphed. 
CarboneUi  v.  City  of  Amaterdam,  848. 

Actions. 

10.  Employee  working  on  per  diem  basis  suspended  pending  deter- 
mination of  criminal  charges  is  not  entitled  to  pay  during  suspension  — 
Qreater  New  York  charter,  section  1569-a,  not  applicable  to  action  by 
suspended  employee  to  recover  wages  during  period  of  su^pension  on 
criminal  charges.     ManderiUe  v.  College  of  City  of  New  York,  107. 
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11.  Statement  in  complaint  as  to  agreement  between  city  and  con- 
tractor construed  to  be  statement  of  fact  and  not  conclusion  of  law  and 
as  such  was  admitted  by  demurrer.  Johnson  Construction  Co,  v.  City 
of  Jamestown,  917. 

[For  tables  containing  all  sections  of  municii>al  charters,  ordinanoes, 
etc.,  cited  and  construed  in  this  volume,  see  trnte,  pp.  Izix  and  bod.] 

NIGUGBNCE. 

See,  also.  Highways,  1,  2;  Master  akd  Sebvant,  2;  Motor 
Vehicles,  1-3;  Municipal  Corporations,  8;  Nuisance; 
Physicians  and  Surgeons;  Railroads,  1,  2;  Ships  and 
Shipping,  1, 3,'  4;  State;  Workmen's  Compensation  Law,  4, 7, 8. 

Acts  Constituting  Negligence. 

1.  Dangerous  substances  —  defendant  is  liable  in  action  for  damages 
for  loss  of  horses  caused  by  chemical  in  street  though  street  had  not  been 
accepted  by  public  authorities  and  was  not  in  general  use,  but  had 
been  dedicated  to  public  use  —  when  boundary  is  presumed  to  extend 
to  center  of  street  —  purchase  of  land  by  plaintiff's  employer  and 
defendant  from  common  source  —  reference  in  conveyance  to  map  on 
which  street  is  shown.    Shapiro  v.  Albany  Chemical  Co.,  719. 

2.  Dangerous  substances  —  action  by  servant  of  purchaser  of  can 
of  chlorinated  lime  to  recover  from  manufacturer  for  injuries  suffered 
fh)m  explosion  and  action  by  husband  for  expense  and  loss  of  services  — 
manufacturer  liable  —  evidence  that  can  came  from  defendant  —  letter 
written  by  defendant  after  accident  that  new  device  had  been  invented 
to  i>revent  explosion  admissible  in  evidence  —  judgment  by  Appellate 
Division  on  merits  by  virtue  of  Code  of  Civil  Procedure,  §  1317. 
HcUlenbeck  v.  Wander  &  Sons*  Chemical  Co.,  Inc.,  855. 

Res  Ipsa  Loquitur. 

3.  Doctrine  of  res  ipsa  toquilur  has  no  application  where  instrumen- 
tality through  which  accident  happens  is  not  wholly  and  entirely  under 
defendant's  controL     King  v.  Interhorough  Rapid  Transit  Co.,  15. 

Actions. 

4.  Damages  —  money  paid  to  servant  to  do  work  done  during 
incapacitation  from  injuries  is  proper  element  of  damages  in  action  b^ 
husband  to  recover  consequential  damages  for  loss  of  services  of  his 
wife.     Orben  v.  State  Investing  Co.,  658. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

See  Bills  and  Notes,  3;  Trial,  2. 

NEW  YORK  CITY. 

See  Constitutional  Law;  Crimes,  3;  Mandamus,  1,  2,  4,  5; 
Municipal  Corporations,  1,  5,  8,  10;  Taxation,  1. 

[For  tables  containing  all  seotiooB  of  various  charters,  codes  and 
ordinances,  etc.,  cited  and  construed  in  this  volume,  see  ante,  pp.  box 
and  bad.] 

NONSXnT. 

See  Court  of  Claims. 

NXnSANCE. 

See,  also,  Villages. 

Private  Nuisances. 

Action  for  damages  —  defendant  not  liable  in  action  for  injuries 
suffered  from  faulty  operation  of  freight  elevator  upon  theory  that  it 
was  of  dangerous  construction  and  unlawfully  maintained  when  structure 
was  lawfully  constructed  and  not  dangerous  for  purpose  for  which 
maintained  —  negligence  not  shown.     McDonnell  v.  Gerken,  446. 

OPTIONS. 

See  Sales,  5. 
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OBDXR8. 

See  Motions  and  Obdebs. 

ORDINANCES. 

See  Municipal  Corpobations,  6. 

[For  table  containing  all  municipal  ordinances,  etc.,  cited  and  con- 
strued in  this  volume,  see  ante,  p.  bod.] 

PARENT  AND  CHILD. 

See,  oho.  Adoption;  Cbiicbs,  3. 

LlABILlTIBS   OF   FaTHBB. 

1.  Estate  of  father  is  liable  to  third  person  for  necessaries  furnished 
child  prior  to  father's  death  —  separation  agreement  is  no  defense  for 
necessaries  furnished  after  death  of  mother.    Michaels  v.  Flach,  478. 

Habeas  Corpus. 

2.  Courts  are  not  limited  to  determining  question  of  legal  custody  of 
child  in  habeas  corpus  proceedings  by  father  to  obtain  possession  of 
child  from  guardian.    Matter  of  Standish,  176. 

PARTIES. 

See,  also,  Mobtgagbs,  2,  3. 
Change  of  Pabties. 

Action  by  trustee  in  bankruptcy  —  order  staying  proceedings  until 
security  for  costs  is  given  —  motion  to  substitute  bankrupt  as  plaintifl 
after  composition  and  to  vacate  order  reauiiing  security  should  not 
have  been  entertained  where  it  was  in  violation  of  stay  —  motion  to 
dismiss  complaint  not  before  court  where  there  is  failure  to  give  notice 
required  by  Code  of  Civil  Procedure,  §  768.  Helfand  v.  Massachtisetts 
Bonding  &  Ins,  Co.,  759. 

PARTITION. 

Action  fob  Pabtition. 

1.  Proceedings  and  relief  —  surrogate  does  not  have  power  to  direct 
pasrment  of  money  to  executor  in  proceedings  to  sell  real  property  for 
payment  of  debts  where  interlocutory  judgment  in  partition  action 
dirocts  sale  and  that  money  be  paid  into  Surrogate's  Court  —  sunrogate 
has  no  power  in  partition  actions  to  proceed  under  section  2707,  Code 
Civil  Procedure  —  order  directing  pajrment  of  money  to  executor 
affected  substantial  right  of  person  entitled  to  share  therein.  MatUr 
of  Murphy,  139. 

2.  Proceedings  and  relief  —  defect  in  partition  action  for  failure  to 
obtain  order  designating  person  on  whom  service  of  summons  should 
be  made  for  infant  defendant  is  cured  when  order  is  procured  after 
sale  with  consent  of  purchaser  —  answer  interposed  by  guardian  ad 
litem  —  approval  of  sale  by  referee  on  rehearing,  and  confirmation  of  sale 
by  court  —  new  interlocutory  judgment  and  sale  is  not  required  under 
circumstances  of  case  —  purchaser  is  not  entitled  to  return  of  deposit 
since  good  and  marketable  title  passed  under  sale  after  defect  was 
cured.    Lennox  v.  Lennox,  368. 

3.  Proceedings  and  relief  —  proof  of  succession  is  not  shown  where 

Slaintiff  fails  to  show  ancestor  died  seized  of  land  and  where  it  appeared 
efendant  received  land  under  full  covenant  deed  and  for  more  than 
twenty  years  defendants  and  predecessors  had  occupied  it  in  open, 
hostile  and  adverse  possession  —  defendants  acquired  title  by  adverse 
possession.    Golden  v.  Fowler,  254. 

PARTNERSHIP. 

Liabilities  of  Pabtnebs. 

Simple  contract  executed  by  part  of  partners  binds  all  though  sealed  — 
complaint  in  action  for  accounting  on  sealed  contract  against  all 
partners  is  pfood  without  allegation  that  partner  who  did  not  sign 
contract  ratified  it  —  implied  ratification  by  acceptance  of  benefits. 
Mautner  v.  Eitingon,  No.  2,  756. 

PATENTS. 

CONTBACTS. 

Licenses  and  contracts  —  a  patentee  is  not  entitled  to  recover  for 
royalties  where  it  appears  that  at  time  contract  was  executed  he  had 
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no  power  to  grant  exclusive  license  for  exhibition  an  use  of  stMied 
device  —  defendant  not  liable  where  he  made  no  use  of  device  ana  in 
absence  of  consideration  for  agreement.  Pomeroy  v.  New  York 
Hippodrome  Corporation^  114. 

PSNAL  LAW. 

See  Crimes. 
[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  bdx.] 

PSNALTISS. 

See  lNTOxiCATii»a  Liquors,  2. 

PHYSICIANS  AND  SUBOSONS. 

.       LlABILITBS  OF  PHYSICIANS. 

Action  to  recover  for  injuries  suffered  from  application  of  X-ray  — 
improper  to  submit  ph3rsician's  want  of  due  qualifications  to  jury  as 
specification  of  negligence  where  his  qualifications  were  imdisputed  — 
sores  caused  by  use  of  X-ray  treatment  might  have  resulted  from 
hvpersensitiveness  of  patient  or  n^ligence  —  imjproper  for  court  to 
charge  that  existence  or  sores  was  evidence  of  negligence.  AntovnU  v. 
Frieamann,  230. 

PLSADINGS. 

See,  also,  Ikjttnction,  9;  Landlord  and  Tenant,  4;  Libel,  2,  3; 
Master  and  Servant,  1;  Mortgaqeb,  4;  Partnership; 
Railroads,  1. 

Complaint. 

1.  Amendment  on  trial  —  amendment  of  complaint  on  trial  to  conform 
to  proof  improper  where  amendment  changes  cause  of  action  and  where 
proof  was  received  over  defendant's  objection  —  proof  that  defendant 
sold  directly  to  third  person  inadmissible  under  complaint  alleging  sale 
of  gciods  to  plaintiff  and  resale  to  third  person  and  transfer  of  contract 
of  resale  to  aefendant  with  agreement  for  commissions.  Finch  v.  Foster 
Co.,  Inc.,  172. 

2.  Action  on  contract  of  employment  —  allegations  in  complaint,  as 
to  prior  contract  irrelevant  to  cause  of  action  and  properly  stricken 
out  —  distinct  alternative  causes  x>f  action  inconsistent  with  each  other 
should  be  sei>arately  stated  and  numbered  —  complaint  to  contain 
plain  and  concise  statement  of  facts.    Heapky  v.  Eidlitz,  455. 

3.  Complaint  does  not  state  cause  of  action  in  action  to  recover 
excess  of  drawing  account  over  and  above  commissions  earned  where 
there  is  failure  to  allege  express  or  implied  agreement  to  rept^  excess 
of  advances  over  commissions.     Pease  Piano  Co.  v.  Taylor,  468. 

4.  Complaint  in  action  to  recover  for  losses  in  winding  up  corporation 
which  parties  owed  does  not  state  cause  of  action  where  it  alleges  that 
affairs  of  corporation  were  wound  up  and  plaintiff  suffered  loss,  where 
agreement  was  not  that  defendant  would  pay  one-half  the  losses,  but 
would  share  equally  losses  arising  out  of  liquidation.  Maidner  v. 
Eilingon,  No.  1,  754. 

5.  A  complaint  which  sots  forth  several  causes  of  action,  not  arising 
out  of  same  transaction,  some  being  legal,  others  equitable  and  callings: 
for  different  kinds  of  relief,  is  improperly  drawn  and  demurrer  to  it 
will  be  sustained.     Tyler  v.  Gordon,  927. 

6.  Separate  causes  of  action  alleged  in  complaint  should  be  separately 
stated  and  numbered.    Morris  dk  Co.  v.  SouOiem  Express  Co.,  930. 

Answer. 

7.  Denials  —  separate  defenses  in  each  of  which  there  is  a  reaffirmation 
of  prior  allegations  of  answer  containing  denials  are  improper.  Maas  v. 
Malevinsky,  99. 

8.  An  answer  which  denies  "  each  and  every  allegation  set  forth  and 
contained  "  in  numbered  paragraphs  of  complaint  "  except  as  hereinafter 
specifically  admitted  "  must  be  made  definite  and  certain.  Maas  v. 
Mal&finsky,  99. 
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9.  Defendant  does  not  have  absolute  right  to  extension  of  time  to 
serve  answer  —  court  will  not  grant  extension  when  purpose  is  for 
delay  —  court  may  modify  order  and  impose  conditions  —  conditions 
may  be  imposed  on  opening  default  where  interest  of  justice  requires 
it.     Powell  V.  SchoeUkopf,  471.     ' 

10.  CJounterclaim  for  conversion  of  collateral  interposed  by  defendant 
!n  action  by  accommodation  maJcer  to  recover  ftom  comaker  on  theory 
of  contract  of  indemnity  deemed  litigated  where  jio  objection  is  raised 
by  plaintiff.    Logan  v.  Turner,  493. 

11.  A  motion  by  defendant  trustee  of  a  trust  in  suit  for  construction 
of  will  to  strike  out  irrelevant  allegations  of  intervener  demandiog 
payment  of  its  claim  against  plaintiff  will  be  granted  where  matters  in 
pleading  are  clearly  not  within  controversy  as  determined  by  complaint. 
Yleming  v.  Larkin,  624. 

12.  Matter  pleaded  as  separate  defense  must  be  treated  on  demurreh 
as  entirely  separate  and  distinct  part  of  answer.  Ankele  v.  Blankner, 
684. 

Demurrer. 

13.  Demurrer  to  an  answer  brought  on  by  a  motion  for  judgnent  on 
pleadings  is  properly  denied  if  any  portion  of  the  answer  is  sufficient  — 
denial  of  knowledge  or  information  as  to  plaintiff's  infancy  is  sulficient 
against  demurrer  in  action  by  infant  to  recover  money  deposited  for 
stock  margin  —  frivolous  demal  is  not  demurrable,  remedy  is  motion 
to  strike  out  —  effect  of  confession  and  avoidance  as  to  demal.  FtiUs  v. 
MacMaslerSy  357. 

Amended  Pleadings. 

14.  Amendment  to  complaint  on  trial  in  action  to  recover  price  of 
g09ds  sold  to  conform  to  proof  should  have  been  permitted  where 
evidence  is  admitted  without  objection  establishing  purchase  of  part 
of  goods  by  plaintiffs  as  agent  for  defendant  —  recovery  under  complaint 
wimout  amendment  not  authorized  —  judgment  in  favor  of  plaintiffs 
reversed  though  proper  in  part,  so  as  to  save  to  plaintiffs  benefit  of 
attachment.     Webb  v.  Friedberg,  480. 

Bill  of  Particulars. 

15.  It  was  error  to  refuse  to  permit  defendant  to  testify  to  oral 
orders  for  goods  4n  action  on  promissory  notes,  where  he  interposed 
counterclaim  on  breach  of  contract  of  sale  of  goods  though  bill  of 
particulars  furnished  by  defendant  stating  that  orders  were  in  writing  — 
letters  referring  to  oral  orders  admissible.  Franklin  Knitting  Mills  v. 
Meyeraon,  163. 

Motions. 

16.  Denials  and  new  matter  in  answer  are  not  available  on  motion 
by  defendant  for  judgment  on  pleadings  in  action  for  breach  of  contract 
engaging  plaintiff  as  rector  where  reply  admitting  new  matter  is  not 
interposed.     Baird  v.  Grace  Churchy  272. 

17.  Motion  for  judgment  on  pleading  may  be  heard  before  referee 
who  is  appointed  to  hear  and  determine  issues,  but  court  is  not  deprived 
of  jurisdiction  and  may  entertain  motion  where  plaintiff  delays  noticing 
cause  for  hearing  —  where  contract  is  stated  to  be  instrument  upon 
which  action  is  predicated  and  its  legal  effect  has  been  idlegecf  in 
complaint  it  can  be  considered  on  motion.  Pease  Piano  Co,  v.  Taylor, 
468. 

[For  tables  containing  all  sections  of  the  Code  of  Procedure  and  of 
the  Code  of  Civil  Procedure  cited  and  construed  in  this  volume,  see 
ante,  pp.  Ixvii  and  Ixviii.] 

POWERS.     '  • 

See  Taxation,  6;  Wills,  5. 

PRACTICS. 

See  Pleadings. 


Digitized  by  VjOOQ  IC 


INDEX.  977 

PRSSUMPTIONS. 

See  Executors  and  Administbators,  1 ;  Taxation,  5. 

PRINCIPAL  AND  AGSNT. 

Mutual  Rights,  Duties,  Liabilities. 

1.  Compensation  of  agent  —  recovery  cannot  be  had  on  theory  that 
principal  interfered  with  agent's  claimed  right  of  recovery  a^[ainst  seller 
of  house,  in  action  to  recover  for  services  rendered  principal  m  purchase 
of  house  —  error  for  court  to  so  charge  jury.    Rourke  v.  BickUy,  191. 

2.  Commissions  —  complaint  does  not  state  cause  of  action  in  action 
to  recover  excess  of  drawing  account  over  and  above  commissions 
earned  where  there  is  failure  to  allege  express  or  implied  agreement  to 
repay  excess  of  advances  over  commissions.  Petiae  Piano  Co.  v.  Taylor , 
468. 

3.  Compensation  —  commissions  paid  to  firm  and  salary  paid  to 
president  are  not  chargeable  against  gross  profits  under  agreement  by 
firm  of  stockbrokers  to  pay  agent  fifty  per  cent  of  net  profits  on  sale  of 
stock.     Wightman  v.  Uynaon  <&  Co.,  Inc.,  526. 

PROBATE. 

See  Wills,  2-4. 

PROCSSS. 

See,    also,    Cobpobations,    7,    9;     Coubts,    1;     Intebpleadeb; 
MoBTOAGEs,  3;  Municipal  Cobpobations,  1;  Pabtition,  2. 
Sebvice. 

1.  Publication  —  in  action  to  enforce  attome3r's  lien  jurisdiction  is 
acquired  of  non-resident  client,  against  whom  no  personal  claim  is  made, 
by  service  by  publication.     Mc  Kennell  v.  Payne,  340. 

Abuse  op  Process. 

2.  Action  for  malicious  abuse  of  process  —  issuance  of  final  warrant 
in  summary  proceedings  to  dispossess  does  not  constitute  abuse  where 
defendant  instituted  proceedings  to  dispossess,  that  plaintiff  appeared, 
tendered  and  paid  into  court  amount  of  rent  prior  to  increase,  that 
plaintiff  defaulted  at  trial  and  in  spite  of  abeyance  of  warrant  for  two 
weeks,  refused  to  pay  increased  rent.  Kaehdan  v.  WUker  Realty  Co.<, 
Inc.,  659. 

PUBLIC  LANDS. 

PossEssoBY  Rights. 

Lands  of  a  sovereign  State  cannot  be  lost  to  State  by  failure  to  assert 
her  title  and  Statute  of  Limitations  does  not  apply  where  lands  are  held 
as  sovereign  —  lands  of  Forest  Preserve  are  held  oy  State  as  sovereign  — 
adverse  possession  of  land  owned  by  State  not  completed  before  creation 
of  Forest  Preserve,  is  not  bar  to  action  by  State  to  recover  lands  within 
preserve  —  failure  of  Forest  Commission  to  assert  title  to  lands  does 
not  prejudice  rights  of  State.     People  v.  Boddwin,  285* 

PUBUC  SERVICS  COMMISSION. 

See  Municipal  Cobpobations,  8. 

PRIVILSaSD  COMMUNICATION. 

See  Libel,  1. 

RAILROADS. 

See,  also,  Mobtgages,  1. 
Opebation. 

1.  Action  for  injuries  suffered  at  crossing  —  complaint  is  insufficient 
that  does  not  allege  result  of  negligence  or  nature  of  injury.  Levey  v. 
Payne,  581. 

2.  Statutory  regulation  —  construction  of  bridge  over  tracks  as 
substitute  for  previous  highway  —  railroad  company  is  not  liable  for 
injuries  resulting  from  automobile  crashing  through  defective  barrier 
on  bridge  in  absence  of  notice  required  by  Railroad  Law,  §  93  —  barriers 
constitute  part  of  roadway  as  distinguished  from  framework  and 
abutments  of  bridge.     Burchard  v.  Payne,  829. 

App.  Div.— Vol.  CXCVII.        62 
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REAL  PROPERTY. 

See  Landlord  and  Tenant;  Pabtition;  VaNDoa  and  Purchaser. 

RECEIVERS. 

See  Corporations,  4;  Mortqaosb,  2. 

REDUNDANCY. 

See  Libel,  2. 

REFERENCES. 

See,  also,  Exbcutors  and  Administrators,  5;  Judgments;  Plbad- 

INGS,  17. 

Referees  and  Procsedinqs. 

Agreement  that  referees  may  fix  their  own  fees  is  unenforoible  under 
Code  Civil  Prooedure,  §  3296  —  stipulation  that  referees  might  elect 
to  take  twenty-five  dollars  per  hour  complies  with  Code  —  referees  are 
not  authorized  to  fix  fees  at  lump  sum  —  when  facts  on  motion  for 
retaxation  are  too  indefinite  to  enable  Appellate  Division  to  tax  costs  — 
expense  of  printing  opinion  cannot  be  taxed  in  absence  of  stipulation. 
CUy  of  New  York  v.  Empire  CUy  Svbway  Co,,  Ltd,,  643. 

REQULATIONS. 

[For  tables  containing  all  United  States  and  muDiicipal  regulations 
cited  and  construed  in  this  volume,  see  ante,  p.  Ixx.J 

RELEASE. 

See  Insurance,  6. 

RELEVANCY. 

See  Evidence,  1. 

RELiaiOUS  CORPORATIONS. 

Protestant  Episcopal  Church. 

Complaint  in  action  for  breach  of  contract  engaging  plaintiff  as  rector 
states  facts  sufiScient  to  constitute  cause  of  action  though  it  contains 
many  averments  which  are  not  facts.    Baird  v.  Grace  Church,  272. 

REPLEVIN. 

Right  of  Action  and  Defenses. 

Joint  action  to  recover  possession  of  goods  —  counterclaim  against 
one  of  plaintiffs  to  recover  possession  of  other  goods  not  maintainable  — 
breach  of  contract  on  part  of  one  of  plaintms  cannot  be  asserted  as 
counterclaim.    Jacobs  v.  MtUford,  835. 

REPLY. 

See  Mortgages,  4;  Pleadings,  16. 

RES  IPSA  LOQUITUR. 

See  Nbgugencb,  3. 

RES  JUDICATA. 

See  Habeas  Corpus,  2;  Sales,  5;  Taxation,  5. 

RESULTING  TRUST. 

See  Equity,  6. 

REVISED  STATUTES. 

See  Statutes. 

RIGHT  or  WAY. 

See  Deeds,  2. 

ROADS. 

See  Highways. 

RULES. 

[For  table  of  the  General  Rules  of  Practice  and  of  the  Rales  of 
Civil  Practice  cited  and  construed  in  this  volume,  see  an(e,  p«  hfix.] 
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SALSS. 

See,  cdsOf  Pleadings,  1,  15. 

Construction  op  Contract. 

1.  Contract  for  sale  f.  o.  b.  point  of  shipment  to  be  paid  for  by  sight 
draft  after  InffMotion  is  contract  for  goods  to  be  delivered  at  point  of 
destination  —  delivery  of  possession  not  made  where  goods  were 
delivered  to  carrier.  Stanaard  Casing  Co.,  Inc.,  v.  California  Casing 
Co.,  Inc.,  187. 

2.  Contract  providing  for  "  Delivery  at  New  York:  When  called  for  " 
construed  as  not  to  require  buyer  to  call  for  goods  at  seller's  place  of 
business.    Liondale  Mercantile  Co.,  Inc.,  v,  Gerber,  345. 

3.  Expression  "  net  landed  weight  '*  in  a  c.  i.  f.  contract  for  sale  of 
goods  to  be  shipi>ed  from  Japan  to  San  Francisco  modifies  contract 
so  as  to  make  it  one  for  delivery  by  seller  at  San  Francisco  of  full  weight 
stipulated.     WiUita  &  Pailerson  v.  Ahekohei  &  Co.,  Ltd.,  528. 

4.  Action  to  recover  for  delay  in  delivery  of  goods  sold  —  goods  sold 
in  New  York  city  on  c.  i.  f .  contract  to  be  shipped  from  Japan  —  goods 
consigned  to  seller  and  insured  in  his  name  —  place  of  delivery  was 
city  of  New  York  —  whether  buyer  'called  for  delivery  at  seller's  place 
of  business  is  question  for  jury  —  damages  —  market  value  in  New  York 
city  at  time  of  breach  admissible  on  question  of  damages  —  it  was 
proper  to  consider  fact  that  in  usual  course  of  transportation  it  requires 
about  two  months  for  goods  to  reach  New  York  city  from  Japan,  unless 
express  shipment  from  Pacific  coast  is  made  and  that  buyer  had  paid 
$350  for  such  express  shipment,  in  determining  whether  there  had  been 
unreasonable  delay  —  buyer  is  entitled  to  recover  where  he  was  ready 

.  to  accept  delivery  and  goods  were  not  delivered  within  reasonable  time 
Schopflocher  v.  Easgee  Co.  of  China,  Inc.,  781. 

5.  Option  to  make  additional  purchases  indefinite  and  unenforcible 
where  there  is  uncertainty  as  to  (quantity  of  goods  plaintiff  is  entitled 

.  to  buy  and  as  to  limit  of  time  during  which  privilege  is  to  be  exercised 
and  no  price  is  stated  —  res  judicata  —  judgment  against  plaintiff  on 
counterclaim  in  former  action  by  defendant  is  res  judicala.  Cohen  & 
Sons.,  Inc.,  v.  Lurie  Woolen  Co.,  Inc.,  797. 

Pbrformancb  op  Contract. 

6.  Title  and  possession  of  seller  —  title  to  goods  in  deliverable  state 
passes  to  buyer  when  contract  is  made  where  there  is  an  unconditional 
contract  to  sell  specific  goods  —  conduct  of  Owner  estopping  him  from 
denying  authority  of  one  in  possession  of  goods  to  make  sale.  Hier  v. 
Wightman,  214. 

7.  Offering  goods  for  resale  amounts  to  acceptance  —  receipt  and 
retention  of  bill  of  lading  for  goods  shipped  f.  o.  b.  point  of  shipment 
constitutes  acceptance  —  when  defendant's  authorization  of  delivery 
does  not  warrant  conclusion  that  shipments  were  to  be  made  in  order 
of  time  in  which  contracts  of  sales  were  made.  Eagle  Mfg.  Co.  v. 
Arkell  &  Douglas,  Inc.,  788. 

Operation  and  Effect. 

8.  Transfer  of  title  as  between  parties  —  title  to  engine  passes  on 
delivery  by  seller  to  railroad  for  shipment  under  contract  of  sale  or 
return  —  buyer  is  liable  for  purchase  price  where  he  failed  to  return 
engine  within  time  limit,  though  engine  was  destroyed  by  explosion 
before  test  or  trial.     Cronk  &  Carrier  Mfg.  Co.  v.  Galbraith  Milling  Co., 

«>Oo. 

Remedies  of  Seller. 

9.  Rejection  of  goods  by  defendant  on  ground  that  they  were  not  of 
quality  purchased,  made  fiye  months  after  deliveries  began,  during 
which  period  he  made  no  written  complaint  as  to  quality  of  goods  e^ 
after  price  of  goods  had  begun  to  decline,  was  too  late  to  relieve  him  of 
his  liability  to  pay  purchase  price.  Palisade  Curtain  Co.,  Inc.,  v.  Korn, 
88. 

10.  Action  to  recover  purchase  price  of  goods  delivered  —  defense 
that  goods  were  rejected  as  not  in  accordance  with  sample  —  question 
for  jury  whether  goods  were  accepted  or  rejected  within  reasonable 
time.     Rotary  Shirt  Co.,  Inc.,  v.  Mettzer,  102. 
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SALIS  —  Continued. 

11.  Action  for  purchase  price  —  evidence  in  action  to  recover  on 
acceptance  of  time  draft  given  for  purchase  of  goods  to  be  delivered, 
examined,  and  held,  to  be  question  for  jury  as  to  breach  of  contract 
and  waiver  —  seller  could  not  dispose  of  part  of  goods  before  draft 
due  and  recover  as  for  full  i)erformance.  lAondale  Mercantile  Co.,  Inc.y  v. 
Gerber,  345. 

12.  Action  to  recover  purchase  price  of  goods  shipped  to  pladntifTs  on 
bill  of  lading  to  order  of  owner  —  title  did  not  pass  where  plaintiffs 
without  consent  of  owner,  obtained  possession  of  bill  of  lading  without 
paying  draft  —  giving  defendant  delivery  order  on  forwarding  agent 
did  not  constitute  delivery  where  order  did  not  specify  particular 
p:oods  —  delivery  to  carrier  not  delivery  to  buyer  where  bill  of  lading 
issued  to  seller  —  title  did  not  pass  where  bill  of  lading  issued  to  seller's 
order  and  transferred  to  bank  on  payment  of  draft  —  remedy  of  seller, 
if  any,  is  action  for  non-acceptance  of  goods.  Pottash  v.  Cleu^and- 
Akron  Bag  Co.,  763. 

Remedies  of  Buteb. 

13.  Measure  of  dainages  for  failure  to  deliver  goods  to  be  shipped 
by  seller  in  San  Francisco  f.  o.  b.  to  buyer  in  New  York  city  is  <uffer- 
ence  between  market  price  in  New  York  city  at  time  when  deliveiy 
should  have  been  made  and  contract  price  plus  freight  charge  from 
San  Francisco  to  New  York.  Standard  Casing  Co.,  Inc.,  v.  Calif arnia 
Casing  Co.,  Inc.,  187. 

14.  Action  for  refusal  to  deliver  —  contention  of  seller  that  bu^er 
did  not  demand  delivery  within  time  specified  not  sustained  in  view 
of  modification  of  contract  extending  time  of  delivery  —  direction  for 
delivery  in  "  carload  lots  f.  o.  b.  New  York  "  is  ambiguous  in  view  of 
location  of  both  parties  in  Greater  New  York  —  liability  of  buyer  to 
pay  cost  of  transportatfon  —  waiver  bv  seller  of  objection  that  shipping 
instructions  were  not  sufficiently  specific  in  view  of  ambigruous  provision 
as  to  delivery  —  delay  in  sending  shipping  instructions  not  sufficient 
to  authorize  seller  to  renounce  obligations  under  contract  —  failure  of 
seller  to  rescind  contract  not  shown.  Partola  Mfg.  Co.  v.  General 
Chemical  Co.,  697. 

CoNDinoKAL  Sales. 

15.  Agreement  to  deliver  motor  truck  together  with  special  body  — 
conditional  sale  covering  said  agreement  without  mention  of  special 
body  —  assignment  of  said  contract  together  with  notes  given  in 
payment  —  action  by  purchaser  against  assignee  to  recover  amount 
paid  after  rescission  of  contract  for  failure  to  deliver  special  body  — 

Elaintiff  merely  general  creditor  without  specific  claim  upon  truck  where 
e  makes  no  demand  for  return  of  money  paid  or  of  unpaid  notes  — 
possession  of  truck  by  assignee  as  security  for  other  claims  against 
seller  —  Personal  Property  Law,  }  65,  gives  right  of  action  solely  against 
seller  where  property  has  been  sold  in  violation  of  its  provisions. 
Stella  v.  Bankers  Commercial  Corporation,  515. 

8SAL. 

See  Partnership. 

SSLr-SSRYINQ  DECLARATIONS. 

See  Contracts,  10. 

SSPABATION. 

See  Husband  and  Wife,  4-7;  Parent  and  Child. 

SEQUESTRATION. 

See  Husband  and  Wife,  5. 

SERVICE. 

See  Process,  1. 

SESSION  LAWS. 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this 
volume,  see  ante,  p.  bdu.] 
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SSWKBS. 

See  Municipal  Corporations,  8. 

SHIPS  AND  SHIPPING. 

LlABILITIBS   OF   OWNERS. 

1.  Injuries  to  longshoreman  —  longshoreman  injured  while  using 
defective  truck  in  loading  boat  —  issues  of  negligence,  contributory 
negligence  and  assimiption  of  risk  for  jury  where  shipper's  representative 
was  notified  of  defect  and  directed  plaintiff  to  continue  —  longshoreman 
IB  not  in  same  class  as  seaman  —  seaman  is  bound  to  use  ship's  appli- 
ances —  fact  that  longshoreman  has  security  of  maritime  law  does  not 
change  his  rights  and  duties.  Malukas  v.  Overseas  Shipping  Co,,  Inc., 
224. 

2.  Defendant  is  chargeable  for  acts  of  operators  and  with  notice  that 
money  received  was  freight  money  in  action  to  recover  prepaid  freight 
where  legal  title  to  vessel  is  in  defendant  as  securitv  for  loan  under 
agreement  that  all  freight  should  be  paid  defendant  by  operators  and 
actual  owners  —  prepaid  flreight  recoverable  where  goods  are  not 
delivered  —  tmad  in  obtaining  prep^onent  is  not  essential  to  cause 
of  action.  Mclnnes  <&  Co.,  Inc.,  v.  Equitable  Trust  Co.  of  New  York, 
649. 

3.  Negligence  —  action  to  recover  for  injury  to  longshoreman  as 
result  of  fflJl  through  hatchway  aboard  ship  while  employed  as  steve- 
dore—  master  liable  for  failure  to  take  reasonable  precautions  in 
safeguarding  person  of  stevedore  —  foreman  not  fellow-servant  where 
duty  devolved  upon  master,  though  he  delegated  it  to  another  — 
contributory  negligence  question  for  jury  —  no  assumption  ct  risk  by 
plaintiff  —  Workmen's  Compensation  Ijaw  inapplicable,  remedy  being 
at  common  law  —  maritime  law  as  to  contributoz^  negligence,  fellow- 
servant  doctrine  and  measure  of  damages  apphcable.  Kennedy  \. 
Cunard  Steamship  Co.,  Ltd.,  459. 

4.  Action  at  common  law  to  recover  for  injuries  suffered  by  longshore- 
man in  falling  through  hatchway  —  accident  caused  by  board  covering 
hatchway  tilting  so  that  plaintiff  fell  through  —  defendant  not  bound 
to  inspect  ledge  upon  which  board  rested  —  charge  should  have  limited 
issue  to  question  whether  foreman  should  have  notice  shortness  of 
board  and  then  inspected  ledge  beneath.  McCabe  v.  Turner  dt  Blanchard. 
Inc.,  869. 

SPECIAL  OR  LOCAL  ASSSSSMENTS. 

See  Municipal  Corporations,  9. 

SPECinC  PBRrORMANCE. 

See  Landlord  and  Tenant,  1. 

STARE  DECISIS. 

See  Ejectment,  I. 

STATE. 

See,  also.  Public  Lands. 

Claim  against  State. 

Enabling  act  (Laws  of  1918,  chap.  611)  does  not  render  State  liable 
for  death  of  member  of  National  Guard  from  injury  arising  from 
negligence  of  decedent  while  performing  act  in  violation  of  duty  — 
Legislature  cannot  direct  payment  of  claim  where  there  is  no  legal  or 
moral  obligation  against  State,  conceding  validitv  of  act — evidence  is 
insufficient  to  bring  case  within  it  where  death  resulted  in  manner 
different  from  that  stated  in  act.    Lewis  v.  State  of  New  Yorkt  712.  , 

STATE  TAX  COMMISSION. 

See  Taxation,  3. 

STATUTE  or  FRAUDS. 

See  Equity,  4,  6;  Vendor  and  Pubchabsr. 

STATUTE  or  UMITATIONS. 

See  Limitation  of  Actions. 
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STATUTES. 

Enactment. 

Fifteen  days  within  which  mayor  of  city  of  New  York  must  return 
bill  to  leg:islatiye  house  from  which  it  was  sent  as  required  by  section  2 
of  article  12  of  Constitution  begins  to  run  UFK>n  date  of  mailing  of  bill 
in  Albany  and  not  upon  date  when  it  is  received  in  New  York  city  — 
section  34  of  Oenerai  City  Law  respecting  "  transmission  "  of  biU  to 
mayor  of  city  is  controlling.     People  ex  rel.  Boyle  v.  Cruise,  705. 

[For  tables  of  the  Session  Laws  and  Statutes  cited  and  construed  in 
this  volume,  see  ante,  p.  fadii  et  aeq.] 

STAY  or  PROCEEDINQS. 

See    ExBcuTOBs    and    Administratobs,    5;     Injunction,     8; 
Insurance,  2;  Parties;  Trial,  1. 

STOCKHOLDERS. 

See  Corporations,  3,  4. 

STOCK  TRANSFER  TAX. 

See  Taxation,  5. 

STREET  RAILWAYS. 

Injuries  to  Passengers. 

1.  In  absence  of  negligence  chargeable  to  it,  defendant  railway  was 
not  liable  for  act  of  passenger  on  its  train  in  throwing  bundle  of  news- 
papers therefrom  which  struck  passenger  standing  on  elevated  railway 
platform.     King  v.  Inlerborough  Rapid  Transit  Co,,  15. 

Exercise  of  Care. 

2.  When  absence  of  guard  on  platform  of  oar  from  which  bundles  of 
papers  were  thrown  by  passenger  cannot  be  said  to  have  been  cause  of 
injury  to  passenger  who  was  nit  by  bundle  while  standing  on  station 
platform  —  in  absence  of  proof  that  defendant's  train  approached  ele- 
vated railroad  platform  at  high  and  reckless  rate  of  speed  or  that  it 
passed  platform  it  cannot  be  said  negligence  on  defendant's  part  was 
shown.     King  v.  Interborough  Rapid  Transit  Co,,  15. 

STREETS. 

See  Municipal  Corporations,  6;  Neqligence,  1. 

SUBROGATION. 

See  Insurance,  6. 

SUCCESSOR  TRUSTEE. 

See  Trusts,  4. 

SUMMARY  PROCEEDINGS. 

See,  alsOf  Landlord  and  Tenant,  2,  3;  Process,  2. 
Defenses. 

Construction  —  tenant  of  apartment  not  residing  therein,  but  sub- 
letting rooms  does  not  occupy  premises  for  dwelhng  purposes  only, 
within  meaning  of  Laws  of  1920,  chapter  942,  adding  to  Code  of  Civil 
Procedure,  section  2231,  subdivision  1-a— -such  tenant  may  be 
dispossessed.     Jackson  v.  Grey,  656. 

SUPREME  COURT. 

See  Surrogate's  Court. 

SURROGATE'S  COURT. 

See,  also,  Executors  and  Administrators,  1,  2;  Partition,  1. 
Allowance  and  Payment  op  Claims. 

Supreme  Court  and  Surrogate's  Court  have  concurrent  jurisdiction 
of  action  on  claim  against  decedent.     Michaels  v.  Flock,  478. 

TAXATION. 

See,  also,  Municipal  Corporations,  9. 
Levy  and  Assessment. 

1.  Review  —  assessments  on  parcels  of  real  estate  in  New  York  city 
held  invalid  on  certiorari  to  review  assessments  when  basis  of  valuation 
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of  tracts  is  laid  in  8i)eculative  estimates  foundedon  fanci  fal  development 
in  undeveloped  section  —  valuation  placed  on  property  by  disinterested 
witnesses  adopted.     People  ex  rel.  Empire  Mortgage  Co.  v.  Cantor,  437* 

Income  Tax. 

2.  Interest  on  real  property  mortgage  on  which  recording  tax  paid 
is  part  of  mortgagee's  taxable  income  —  Tax  Law,  section  251 » exempting 
mort^:ages  on  which  recording  tax  has  been  paid  from  State  and  local 
taxation  does  not  exempt  interest  from  income  tax  —  income  tax  is 
tax  on  individual  and  his  income  is  used  only  in  fixing  measure  of  tax. 
People  ex  rel.  Central  Union  Trust  Co.  v.  Wenddl,  131. 

MoRTOAQE  Tax. 

3.  Determination  by  State  Tax  Commission  of  value  of  long  term 
leases  —  Commission  is  not  bound  by  value  placfed  thereon  by 
mortgagor  —  opinion  evidence,  cost  of  property  and  improvements 
thereon  may  be  considered  in  determining  actual  or  market  value  of 
leases  —  books  of  mortgagor  amount  to  admission  of  value  of  lease. 
People  ex  rel.  Gotham  Mfg.  Co.  v.  State  Tax  Commission,  852. 

Stock  Transfbb  Tax. 

4  Voting  trust  agreement  entered  into  in  1909  —  transfer  of  stock 
thereunder  after  amendment  of  Tax  Law,  §  270,  in  1911  is  taxable  — 
constitutional  law  —  taxation  under  said  amendment  does  not  involve 
obligation  of  contract  within  meaning  of  constitutional  inhibition. 
Chicago  Great  Western  R.  R.  Co.  v.  State  of  New  York,  742. 

Transfbb  Tax. 

5.  Order  fixing  transfer  tax  is  not  res  judicata  preventing  appointment 
of  api>raiser  upon  discovery  of  additional  assets  —  no  presumption 
exists  in  absence  of  specific  finding  in  appraiser's  report  that  value  of 
assets  was  ascertainable  or  that  his  failure  to  report  was  equivalent  to 
finding  of  exemption.    Matter  of  Carey,  566. 

6.  State  has  right  to  levy  tax  upon  exercise  of  power  of  appointment 
—  transfer  under  powers  of  appointment  by  resident  of  New  York 
State  is  not  taxable  where  donors  were  residents  of  adjoining  state 
where  property  was  situated  and  will  was  probated.  Matter  of  Canda, 
697. 

7.  Unverified  petition  on  application  for  exemption  from  transfer  tax 
has  no  probative  value  and  order  granting  exemption  will  be  reversed 
and  proceeding  remitted  to  surrogate.    Matter  of  Scully,  639. 

TSSTAMENTAR7  CAPACITY. 

See  Wills,  1. 

tsstamsntary  trusts. 

See  Trusts,  5. 

TRADS  ACCSPTANCS. 

See  Contracts,  11. 

TRANSrSR  TAX. 

See  Taxation,  5-7. 

TRSSPASS. 

Actions. 

Evidence  —  action  to  recover  damages  for  breaking  into  and  setting 
fire  to  building  —  evidence  tending  to  show  insanity  of  tort  feasor — 
admissibility.     Humiston  v.  Wood,  901. 

TRIAL. 

See,  also,  Bills  and  Notes,  3;  Contracts,  12;  Motor  Vehicles, 
1;  Pleadings,  9,  11. 

Motions  and  Orders. 

1.  Motion  in  Supreme  Court  action  for  sum  of  money  only  to  stay 
trial  of  action  in  Municipal  Court  of  City  of  New  York  between  same 
parties  and  linvolviug  same  subject-matter  —  order  which  does  not 
provide  for  undertaking  under   Code  of   Civil  Procedure,  §  611,  ia 
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improper  —  order  oazmot  be  made  ib  one  action  staying  trial  of  another 
—  remedy  is  action  for  injunction.  IndestruMle  Metal  P.  Co.,  Inc.,  ^r. 
Summergrade^  199. 

Conduct  of  Counsel. 

2.  A  new  trial  is  warranted  where  argument  and  conduct  of  counsel  in 
action  on  contract  between  plaintiff  and  defendant  concerning  probate 
of  their  brother's  will  depnved  plaintiff  of  fair  and  impartial  trial. 
Shea  v.  Shea,  126. 

Instructions. 

3.  It  'was  error  for  trial  court  to  refuse  to  submit  to  jury  question  as 
to  effect  of  agreement  between  parties  where  testimony  of  parties  to 
oral  agreement  for  lease  of  wagons  was  conflicting  as  to  sum  which 
should  be  paid.    Fooie  v.  Greenfield^  124. 

4.  Apphcability  to  evidence  —  in  action  to  recover  possession  of 
automobile  assigned  to  lumber  company  but  used  by  assignor  who 
thereafter  trad^  it  to  defendants,  out  lumber  company  sold  it  to 
plaintiff  before  it  was  delivered  to  d^endants,  court  erred  in  charg- 
ing jury  that  if  automobile  was  not  dehvered  to  defendants  until  it  had 
been  sold  plaintiffs,  defendants  could  succeed,  and  that  if  delivery  to 
plaintiffs  was  first,  then  defendants  had  no  title  —  evidence  sufficient 
to  carry  case  to  jury  as  to  passing  of  title.    Hier  v.  Wightman,  214. 

5.  Charge  is  erroneous  which  submits  two  measures  of  damages  in 
action  to  recover  on  breach  of  contract  to  sell  dental  business.  Brown 
V.  SaLzherg^  235. 

Verdict. 

6.  Verdict  will  be  set  aside  at  Trial  Term  or  on  appeal  where  undisputed 
evidence  and  probabilities  clearly  indicate  that  it  was  contnu?y  to  weight 
of  evidence.     Palisade  Curtain  Co.,  Inc.,  v.  Kom,  88. 

TRUSTS. 

Construction. 

1.  Assip:nee  for  benefit  of  creditors  of  grantor  is  not  entitled  to  claim 
any  portion  of  capital  fund  after  more  than  twenty-five  years  elapsed 
since  creation  of  trust  in  an  action  to  construe  a  trust  deed  —  wife  is 
entitled  to  one-third  of  principal  on  death  of  grantor  under  trust  in 
personal  property  for  benefit  of  intended  wife  for  life  with  reversion  to 
^ntor  on  her  death  or  his  representatives  or  legatees  on  his  predeceas- 
ing beneficiary  —  wife's  one-third  passes  to  her  executrices.  Street  v. 
PosU  304. 

2.  Under  trust  to  pa}r  interest  "  as  and  when  received  "  to  beneficiary 
and  on  his  death  to  third  person  the  interest  accrued  but  not  matured 
on  death  of  first  beneficiary  goes  to  his  estate  —  construction  that 
accrued  interest  is  payable  to  second  beneficiary  would  make  instru- 
ment void  under  provisions  of  Personal  Property  Law,  §  16, 
against  accumulations  —  construction  rendering  instrument  valid 
rather  than  void  preferred.     Equitable  Truet  Co.  v.  Miller,  391. 

3.  Interest  of  cestui  que  trust  —  Real  Property  Law,  §§  105  and  107 
construed  and  applied  m  relation  to  sale  of  real  property  by  trustee  — 
agreement  by  trustee  for  sale  of  property  should  not  be  confirmed  where 
at  time  of  application  to  court  property  has  matoially  increased  in 
value  —  court  concerned  with  interests  of  cestui  que  trustent  only.  Matter 
of  Central  Union  Trust  Co.,  667. 

Successor  Trustee. 

4.  It  is  error  for  court  to  appoint  individual  as  successor  trustee  con- 
trarv  to  wishes  and  express  desires  of  all  parties  interested  and  entitled 
to  ultimate  ownership  of  principal  of  trust  fund  —  while  court  was  not 
bound  to  appoint  particular  corx)oration  selected  by  parties  as  trustees 
a  corporate  agent  should  have  been  appointed.    Matter  of  Gunther,  28. 

Testamentary  Trust. 

5.  Upon  death  of  sole  surviving  trustee  of  testamentary  trust,  the 
trust,  by  virtue  of  section  20  of  Personal  Property  Law,  vests  in  Supreme 
Court  and  shall  be  executed  by  some  person  appointed  by  court  and 
invested  by  it  with  any  and  all  powers  and  duties  of  original  trustee. 
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but  trust  estate  will  remaiii  vested  in  court  and  cannot  be  vested  in 
trustee.     McUter  of  Gunther,  28. 

Management  op  Trust  Property. 

6.  Proceeding  to  comi>el  substituted  trustee  to  account  —  trustee 
charged  with  loss  from  investment  of  trust  funds  where  there  was 
failure  to  exercise  proper  care,  although  there  was  nothing  to  impugn 
his  good  faith.     Durant  v.  Crowley,  5^. 

Execution  of  Trust  by  Trustee. 

7.  Purchase  of  trust  property  by  corporation  organized  by  trustees  for 
that  purpose  —  payment  of  purchase  price  from  proceeds  of  business  — 
stock  issued  to  trustees  and  oeneficianes  individually  must  be  returned 
to  estate  where  shares  represent  profits  made  by  trustees  in  their  deal- 
ings with  trust  property  —  consent  of  beneficiaries  did  not  validate 
transaction  since  there  was  a  contingent  remainder  over  to  their  heirs  — 
I>articipation  in  transaction  by  executor  not  ground  for  removal  —  issue 
of  shares  to  third  person  for  services  as  manager  not  illegal.  SkinneU  v. 
Makoneyy  808. 

UNDSRTAKINQ. 

iSetf  Attachment,  1;  Trial,  1. 

UNITED  STATSS. 

[For  tables  containing  all  sections  of  the  United  States  Constitution. 
Statutes,  Judicial  Code,  Proclamations  and  Regulations  oited  and 
construed  in  this  volume,  see  ante,  pp.  Iviii,  lix  and  Ixx.] 

VSNDOB  AND  PUBCHASSR. 

See,  also,  Partition,  2;  Principal  and  Aqbnt,  1. 

Construction  and  Operation  op  Contract. 

Memorandum  signed  by  parties  construed  as  a^eement  by  vendor  to 
sell  —  doctrine  that  provision  in  writing  overrides  that  m  printing 
applied  —  memorandum  agreement  may  be  enforcible  though  parties 
contemplate  formal  contract  —  memorandum  not  complete  contract, 
which  may  be  specifically  enforced,  where  duration  of  mortgage  and 
rate  of  interest  not  specified.    Spielvogel  v.  Veit,  804. 

VERDICT. 

See  Ejectment,  2;  Executors  and  Administrators,  4;  Trial,  6; 
Wills,  2. 

VILLAQES. 

Nuisance. 

Village  is  liable  for  nuisance  caused  by  sea  water  passing  through  cut 
made  by  it  in  natural  barrier  and  injuring  trees,  plants,  shrubs  and  other 
vegetation  on  plaintiff's  land  —  measure  of  damages  is  cost  of  replacing 
trees,  etc. —  permission  to  appeal  to  Court  of  Appeals  granted  because 
of  doubt  as  to  proper  measure  of  damages.     Daviee  v.  Jogger,  196. 

VOLSTEAD  ACT. 

See  Intoxicating  Liquors,  1. 

WAIVER. 

See  Executors  and  Administrators,  3;  Landlord  and  Tenant, 
1;  Sales,  14. 

WATERS. 

See  Deeds,  1. 

WILLS. 

Testamentary  Capacity. 

1.  Testamentary  capacity  not  shown  in  proceedings  to  probate  will  ^ 
will  executed  through  undue  influence  —  instructions  —  general  instruc- 
tions not  applied  to  facts  of  case  insufficient  —  charge,  though  not 
excepted  to,  constituted  error  in  fact  where  it  was  so  inept  as  to  con- 
stitute substantial  error  in  fact  so  as  of  itself  to  require  new  trial.  Matter 
of  Taylor,  865. 
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Probate. 

2.  Re^-iew  —  verdiot  of  jury  in  probate  of  will  where  question  of 
testamentary  capacity  is  involved  must  be  considered  ana  its  effect 
determined  under  same  rules  that  govern  court  in  review  of  verdict  of 
jury  in  other  cases  where  by  Constitution,  or  by  statute,  parties  have 
right  to  jury  trial.     Matter  of  Spang,  310. 

3.  In  determining  whether  the  verdict  of  jury  in  proceedings  to 
probate  will  is  against  weight  of  evidence  question  is  whether  finding 
of  jury  was  so  far  against  weight  of  evidence  as  to  indicate  passion  or 
prejudice  as  procuring  cause  of  verdict.     Matter  of  Spang,  310. 

4.  Evidence  —  mere  scintilla  of  evidence  is  not  sufficient  to  overcome 
presumption  of  sanity  of  testator  —  verdict  that  deceased  was  not  of 
sound  mind  was  not  against  weight  of  evidence.    Matter  of  Spang,  310. 

Construction. 

5.  Power  of  appointment  —  provisions  in  will  for  trust  for  life  of  child 
is  necessarily  confined  in  its  operation  to  testator's  own  property  and 
power  of  appointment  operates  only  on  remainder  in  trust  property 
after  child's  death  —  Real  Property  Law,  §  176,  is  applicable  om^  where 
the  will  permits  of  no  other  interpretation  than  that  it  can  be  said  that 
intent  that  will  i?  not  to  operate  as  an  execution  of  power  appears  by 
necessary  implication  —  intent  not  to  exercise  power  must  appear  in 
will  itself  —  resort  cannot  be  had  to  extraneous  instruments  to  deter- 
mine question —  power  not  exercised  as  to  property  situated  in  New 
Jersey.     Speir  v.  Benvenuti,  209. 

6.  Designation  of  devisees  —  will  is  not  revoked  by  subsequent 
marriage  of  testator  who  made  will  in  1914  with  devise  to  woman  he 
subsequently  married  and  to  another,  but  with  no  provision  as  to  issue 

—  Decedent  Estate  Law,  §  35,  as  amended  by  Laws  of  1919,  chap- 
ter 293,  applicable  where  will  m&y  be  read  as  having  provided  for 
widow  by  antenuptial  bequest.    Matter  of  Gaffken,  257. 

7.  Testamentaj^  trusts  —  provisons  of  will  that  on  death  of  bene; 
ficiarv  income  shall  be  paid  to  lineal  descendants  in  equal  shares-^ 
grandchildren  of  deceased  son  of  beneficiary  take  per  stirpes  and  not 
per  capita  where  a  daughter  of  beneficiary  is  living  —  later  portion  of 
clause  of  will  taken  into  consideration  in  determiniDg  testator's  intention. 
Whitehead  v.  Ginshurg,  266. 

8.  Designation  of  devisees  —  bequest  to  individual  by  name  and  not 
simply  as  wife  or  widow  where  testatrix  devised  estate  in  trust,  income 
to  be  applied  to  son  and  '*  his  present  wife,"  naming  her  —  words 
"  present  wife  "  significant  and  emphasize  point  that  she  was  particular 
person  —  bequest]was  to  individual  named  and  not  to  her  simply  as  wife. 
Man  V.  Man,  547. 

9.  Bequest  in  will  to  daughter  for  life  and  then  to  "  child  or  children  *' 

—  remainders  vested  on  death  of  life  tenant  —  sole  surviving  child  of 
life  tenant  takes  estate  on  death  of  life  tenant  —  grandchildren  of  life 
tenant  do  not  share.    Hunt  v.  Wickham,  800. 

10.  Devise  of  estate  for  life  and  after  death  of  life  tenant  to  her  heirs 

—  remainder  contingent  till  termination  of  life  estate  —  subsequent 
vesting  of  estate  of  children  of  life  tenant  in  her  did  not  vest  remainder 
in  tenant  —  life  tenant  cannot  pass  good  title  —  word  "  heirs  "  as  used 
by  testator  was  considered  by  him  in  its  primary  sense  to  designate 
those  who  succeed  to  real  property  by  reason  of  relationship  to  deceased 
and  not  living  person.     Mersereau  v.  Katz,  895. 

11.  Will  construed  to  speak  as  of  date  of  death  of  testator's  sister 
rather  than  his  widow  as  to  corpus  of  estate  —  remainder  to  heirs  at 
law  and  next  of  Mn  ascertainable  at  future  date.    Matter  of  Bump,  917. 

WITNESSSS. 

See  Bills  and  Notes,  3;  Depositions,  2;  Executors  and  Admin- 
istrators, 4;  Legislature. 

WORKMSN'S  COMPSNSATION  LAW. 

Election  of  Remedy  by  Employee. 

1.  Election  to  sue  third  person  and  subsequent  discontinuance  of 
action  does  not  estop  claimant  from  proceeding  under  statute  —  luDoita- 
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tion  of  action  undGr  Code  Civil  Procedure,  §  1902,  not  applicable 
under  Workmen's  Compensation  Law  —  evidence  showing  dependency 
—  rule  in  compensation  cases  does  not  require  highest  degree  of  evidence- 
it  is  satisfied  if  there  is  some  evidence  of  probative  character  to  supi>ort 
findings.    Bennett  v.  Page  Brothers,  745. 

Exempted  Pursuits. 

2.  Charitable  corporation  maintaining  cemetery  is  engaged  in  business 
for  -peQumary  gain  where  it  sells  burial  privileges  and  devotes  money  so 
raised  to  exiwnses  of  running  cemetery  and  for  religious  and  educational 
purposes,  within  meaning  of  subdivision  5  of  section  3  of  Workmen's 
Compensation  Law.     Dtfion  v.  Trustees  of  St,  Patrick^ s  Cathedral^  201. 

Arising  Out  of  and  in  Course  of  Emplotment. 

3.  Employee  of  department  store  injured  while  pulling  out  drawer  — 
evidence  not  justifying  award  —  cancer  not  due  to  injury  suffered  by 
her  in  course  of  her  employment.     Schapiro  v.  Wanamaker,  810. 

4.  Plaintiff's  remedy  is  under  Workmen's  Compensation  Law  and  not 
by  action  for  negligence  where  she  was  injured  by  negligence  of  elevator 
operator,  also  in  defendant's  employ,  while  on  her  way  to  street  for 
personal  purpose  during  her  luncheon  hour.  Martin  v.  Metropolitan 
Life  Insurance  Co,,  382. 

5.  Injury  to  eye  —  when  failure  to  give  notice  of  injury  as  required 
by  section  18  prejudicial  to  employer  and  insurance  carrier  where 
claimant  did  not  call  physician  until  nearly  a  year  after  accident  — 
evidence  insufficient  to  establish  that  permanent  loss  of  eyesight  resulted 
from  injury.     Conley  v.  Upson  Co.,  815. 

6.  Paralysis  of  left  side  —  workinig  in  intense  heat.  Murray  v.  Cum- 
mings  Construction  Co.,  903. 

Hazardous  Emplotment. 

7.  Gravedigger  is  engaged  in  hazardous  emplo^ent  within  meaning 
of  section  2,  group  13,  of  Workmen's  Compensation  Law  while  making 
excavation  for  monument  foundation  —  contributory  negligence  and 
assumption  of  risk  is  no  defense  by  corporation  to  an  action  to  recover 
for  injuries  suffered  by  caving  in  of  sides  of  excavation  where  corpora- 
tion had  not  obtained  compensation  for  its  employees  as  provided  in 
section  50  of  Workmen's  Compensation  Law.  DiUon  v.  Trustees  of 
St.  Patrick's  Cathedral,  201. 

Evidence. 

8.  Question  as  to  corporation's  negligence  was  presented  for  jury 
where  it  appeared  plaintiff  was  injured  as  result  of  caving  in  of  sides  of 
excavation  where  it  was  custom,  sometimes,  to  provide  for  shoring  up 
excavations  and  where  shoring  was  omitted.  DiUon  v.  Trustees  o/  Si. 
Patrick's  Cathedral,  201. 

Continuing  Disability. 

'^    9.  Rehearing  and  further  award  -^  evidence  not  justifying  conclusion 

\that  claimant  was  not  able  to  work  —  where  it  is  addressed  to  no  one 

^d  fails  to  connect  up  with  accident  in  any  way  unsworn  statement 

Isigned  by  doctor  is  not  competent  evidence.     Dunn  v.  Brooklyn  Rapid 

TransU  Co.,  748. 

*    V) 
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